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Employers await Bush's
patient rights proposals

By MARK A. HOFMANN

WASHINGTON-Employers are

greeting President Bush's proposed ap-
proach to managed care reform with
less than a warm embrace.

But that's still a much friendlier re-

ception than employers gave the new
Bipartisan Patient Protection Act of
2001, unveiled last week by a biparti-
san group of senators and representa-
tives led by Sens. John McCain, R-
Ariz., and Edward M. Kennedy, D-
Mass. Conspicuous by his absence from
among those lining up behind the new

measure, though, was the father of so-
called "patients' rights" legislation,
Rep. Charles Norwood, R-Ga.

Rep. Norwood, along with Rep. John
Dingell, D-Mich., drafted the Nor-
wood-Dingell managed care bill in the
last session of Congress. That bill
would have allowed health plan partic-
ipants to sue managed care plans-and,
in some cases, the employers that spon-
sor plans-over coverage denials. Rep.
Norwood has agreed to a request made
by President Bush for Republican law-
makers to wait until the president's
own proposal could be introduced be-

,Comp insurers
can be sued

for data errors
By JOANNE WOJCIK

SAN FRANCISCO-California employers may sue their
workers compensation insurers in civil court for bad faith
when insurers' misreporting of financial data to the state's
ratemaking organization results in higher premiums, the
state Supreme Court has ruled.

Before the Feb. 1 decision in State Compensation Insur-
ance Fund vs. Schaefer Ambulance Service Inc. et al. there
had been confusion among employers and insurers over
whether such disputes should be handled by an administra-
tive law judge within the workers comp system or through
civil litigation.

Insurers have opposed using the civil courts, and 'or the
past several years have supported legislation that would
have kept such disputes within the workers comp system.
But employers have long sought a remedy outside that sys-
tem for resolving disputes with their insurers.

"This is a great development for the employers and a
wake-up call for the insurance industry:" said Lori Kam-
merer, executive director of the California Coalition on
Workers Compensation, which comprises more than 5,000
insured and self-insured employers in both the public and
private sectors.

"We support preservation of the exclusive remedy doc-
trine of workers compensation, which protects the employ-
ers from civil liability in connection with workers campen-
sation disputes. But it shou:dn't be used as the exclusive
remedy for employers to use in resolving disputes with their
insurers.

"Other types of insurance disputes are handled by the
See Court on page 21
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fore signing onto the McCain-Kennedy
measure.

The president followed that request
with his own Principles for a Biparti-
san Patients Bill of Rights, which was
attached to a letter sent to House and

Senate Democratic leaders on Feb. 7,
one day after the McCain-Kennedy bill
became public. The president's princi-
ples are:

• Patient protections should apply to
all Americans.

• Patient protections should be com-
prehensive.

k

UPDATES
Asbestos facility to ease

rules on claim settlements
PRINCETON, N.J.-The Center for

Claims Resolution is changing its proce-
dures to allow member companies more
leeway in deciding whether to settle or lit-
igate asbestos claims.

Responding to requests from its 14 cor-
porate members, Princeton, N.J.-based
CCR said it will abandon its practice of
settling cases on a group basis for all
members named as defendants, and will
no longer require members to share

See Updates on nezt page
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From left, Sens. John McCain, R-Ariz., Bob Graham,
R-Fla., and Edward Kennedy, D-Mass., unveil their

See Rights on page 22 bipartisan patient rights bill.

Layoffs bring new risks
Base cuts on objective criteria to avoid bias suits

By JUDY GREENWALD

As layoffs become more frequent in corporate
America, employers should prepare for the risks
that accompany downsizing.

In recent weeks, several major corporations-in-
cluding Lucent Technologies Inc., DaimlerChrysler,
Amazon.com Inc., Hewlett-Packard Co., Xerox
Corp., AOL Time Warner Inc. and Sears, Roebuck &
Co., to name a few-have announced workforce re-
ductions.

According to Challenger. Gray & Christmas, a
Chicago-based executive recruiter, the total number
of job cuts announced by U.S. businesses in Decem-
ber and January alone totals 275,921 (see chart).

In the midst of an economic slowdown-which

some feel could be the start of a recession-more

worker cutbacks are expected. Employers generally
try to avoid layoffs, though, and instead achieve
workforce reductions through a combination of at-
trition, early retirements and voluntary departures

See Layoffs on page 13

Job cuts rising
Total number of job cut announcements for each of
the last seven months
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Source: Challenger, Gray & Christmas Inc.
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Using multiple brokers

When one isn't enough
By SALLY ROBERTS

To use one broker or to use multi-

ple brokers: that is the question for
some risk managers.

Although it is not an oft-debated
topic at industry gatherings, risk
managers continue to confront the
issue of whether to turn over their

entire insurance program to on e
broker or divide the work among
several.

The answer, risk managers and
consultants say, is that no single
method works in all cases and that

each risk manager'd personal philos-
ophy, management style and needs
will dictate his or her approach.

Some risk managers, for instance,

may wish fo use only one insurance
broker. who will act as an extension

of the risk management department.
Other risk managers may find prod-
uet-line expertise within several
brokerage firms and, consequently,
will have several brokers handling
different aspects of their risk man-
agement programs. Still others may
find that having one broker han-
dling the property exposure and one
broker handling the casualty expo-
sure produces competition between
the two, resulting in better service
overall.

"Two different risk managers with
the exact same situation can have

opposite views on this," said
Richard S Betterley, president of

Betterley Risk Consultants Inc. in
Sterling, Mass. "Both (approaches)
can work, and both can work well.
There are advantages and disadvan-
tages to each."

"There is not a right or wrong" to
this, agreed Richard Hackenburg,
president and chief executive officer
of Willis of Missouri Inc. in St.

Louis. "A lot depends on the culture
of the company and how it buys out-
side services-professional, product
or otherwise," he said.

Mr. Hackenburg said that Willis
tends to be one of several brokers on

its Fortune 500 to Fortune 1000 ac-

counts, but is the sole broker for
many of its small and middle-market

See Brokers on page 20



2 / Bunness Insurance, February 12, 2001

UPDATES AIA backs limited role
Claims facility revising role
Continued from premouspage for federal regulationsettlement costs Instead, CCR will now settle claims separately
for each member and will offer claims processing, litigation sup- By MARK A. HOFMANN al role," wrote AIA President antitrust exemption in exchangeport and settlement negotiation services separately, rather than Robert E Vagley in his letter to for a market-based system thatproviding them as a single package WASHINGTON-The American NAIC President Kathleen Sebe- eliminates the type of command

The new procedures will allow members to choose whether to Insurance Assn lS willing to lius "AIA will support this activi- and control regulation that has
settle or litigate each claim "They can pick and choose their cor- break with industry tradition and ty on Capitol Hill, including op- been repealed for so many other
porate strategy," said CCR Chief Executive Officer Mike Shep- support optional federal charter- tional federal chartering, as long industries in the U S," say thepard ing of insurance companies under as it is consistent with our core AIA principles

The changes follow an unexpected rise in the frequency and certain circumstances, the ALA's principles " • National treatment, meaningseverity of asbestos claims that has driven several asbestos defen- president says in a Feb 7 letter to The guiding principles for regu- that companies should have the
dants into bankruptcy m recent months, Including longtime CCR the head of the National Assn of latory reform, adopted by the option of obtaining a single char-
member Armstrong World Industries Inc (BI, Dec 11,2000) Insurance Commissioners AIA's board last summer, are ter that would allow them to do
Some defendants have announced that they plan to defend as- Although the AIA has not re- • Market forces, rather than business in all states
bestos claims more aggressively than they have in the past and lected the state regulatory system, regulatory approvals should die- The AIA holds that "states must
have expressed concerns about having to shoulder larger habili- "the demands of the 21st centu- tate the products sold by insurers be prohibited from discriminating
ties because of the bankruptcy of other defendants ry-insurance industry mergers and the prices they charge Thus, against such companies in favor

"Against a changing landscape, including a number of and acqusitions, convergence rate and form deregulation is cru- of those that obtain licensing on a
bankruptcies of asbestos defendants, we are naturally evolving to across financial sectors, technolo- cial, according to AIA state-by-state basis "
meet the needs of our member companies," Mr Sheppard said gy and globalization-have led us "ALA is willing to consider seal- • Uniform regulatory require-"Basically, times have changed, and we have to change with to consideration of a larger feder- ing back the McCarran-Ferguson See AIA on page 22them "

Employer found liable in DUI
BARRIE, Ontario-Employers in Canada may face greater lia- U.K. expands pension access

bility exposures following a ruling that an employer was partially
responsible for a worker's drunken-driving accident after an of- LONDON-Confirmation of a years of retrospective benefits to £17 billion ($24 56 billion),"fice party European Court of Justice ruling Under the terms of the ECJ rul- said CMS Cameron McKenna

Ontario Superior Court Judge Clair Marchand ruled last week by the United Kingdom's highest ing, to be eligible for retrospective The ECJ ruling stemmed from a
that the company should have prevented the employee from driv- court could cost U K employers membership in an employer's pen- test case brought by a labor union,
ing drunk The Judge suggested the employer could have confis- billions of pounds in retrospective sion plan, a part-time worker and gave about 6,000 part-time
cated the employee's keys, insisted she take a taxi home, called pension benefits must demonstrate that exclusion workers-most of them women-
her husband or informed the police The House of Lords has con- was based on indirect sex dis- retrospective access to pension

The employer and the owner of a bar the employee visited after firmed in U K law an earlier rul- crimination-that "significantly rights
the party were found lointly liable for 25% of the employee's dam- ing by the ECJ that significantly more members of one sex than an- Joy Drummond, employment
ages, or $281,229 Canadian ($185,892) The employer's liability in- increased the number of years for other are affected by a particular partner at London-based law firm
surer, Zurich Canada, is considering an appeal which thousands of part-time eligibility rule," said London law Lawfords Solicitors, who repre-

If the judgment is not overturned, alcohol-free office parties workers could make claims for firm CMS Cameron McKenna sented the union in the test case,
may be the only way to avoid the increased liability, risk man- retrospective pension benefits In addition, the House of Lords said that the House of Lords' rul-
agers say In May, the ECJ ruled that part- upheld the law that part-time ing would prompt more claims

The suit stemmed from a December 1994 auto accident involv- time employees could make retro- workers must file for benefits We expect thousands of similar
ing Linda Hunt, a part-time receptionist at Sutton Group Incen- spective claims as far back as within six months of leaving a job claims against banks and other
tive Realty in Barrie, Ontario Ms Hunt was seriously mlured 1976, the year of a significant rul- U K employers are expected to employers, who had denied part-while attempting to drive home after she had been drinking at an ing on discrimination in pension be hit by a spate of new claims "It time workers access to non-cop-office party and then visited a tavern with other employees after- eligibility (BI, May 22,2000) Pre- is impossible to say what the pre- tributory pension schemes, to now-\ward, court papers say viously, under U K law, part-time cise cost to employers will be, but be settled "

Ms Hunt, who sued her employer, was drunk when she left the employees could seek only two previous estimates have ranged up -Bl' Sarah Veysey
party and turned down her employer's offer to call either a taxi or
her common-law husband to take her home, court papers say

Those offers were not enough for the employer to escape liabili- .

ty, Judge Marchand ruled The employer had a duty to ensure that
she did not become so intoxicated while on the premises so as to
impair her ability to drive safely home, the judge ruled Addition- I A Receive daily newsr headlines by e.mail
ally, the employer must have known that Ms Hunt planned to
stop off for more drinks on the way home, the judge ruled

www.businessinsurance.com
State changes wage calculation

Want daily risk management alice's Daily Updates by e-mail- headlines and Internet addresses
SEATTLE-A recent Washington state Supreme Court decision and employee benefits news to and to see a sample of a Daily Up- for the text that they can copy and

requiring that health benefits be included in wages when comput- come straight to your "in" box? dates by e-mail message-simply paste directly into their Web
ing workers compensation benefits will not increase workers Bustness Insurance has intro- log on to www businessznsur- browsers No additional registra-
comp premiums in the state in 2001, according to the state De- duced a -ree service to keep you ance com/BIupdatesbye-mail to tion or password will be required
partment of Labor and Industries up-to-date and mformed complete a short registration at the site

A department spokeswoman said the decision in Dianne L Business Insurance's Daily Up- form There 15 no charge, all that There is no catch We simply
Cockte us Department Of Labor and Industnes had been expected, dates by e-mail service is a free, is required is the quick and simple want to make you aware of the
and its estimated $20 million annual impact on workers comp in- convenient way to stay on top of onhne registration process, so that comprehensive and high-quality
surers in Washington had already been incorporated into the cur- fast-paced developments in the we may begin sending you BI's news on commercial insurance,
rent year's rates commercial insurance industry Daily Updates by e-mail risk management, employeeThe decision marked the first time the court had considered Each afternoon, we will send you Registered users with Internet- benefits and managed care avail-
whether employer-provided health care coverage should be in- a brief e-mall alert containing enabled e-mail will be able to able every day at www bust-
cluded in calculating workers comp premiums headlines from all of OU' daily on- chck on headlmes and go straight nessmsurance com, and to intro-

The department had calculated Ms Cockle's workers comp ben- line Updates, linking you to the to the full text at www bus2- duce you to the many other infor-
efits on the basis of her paycheck at the time of her work-related full stories on our Web site nessinsurance com, users lacking mation and news items found on
injury in 1993 She appealed to the Board of Industrial Insurance To register for Business Insur- such software will receive the our Web site
Appeals, arguing that health care coverage was a substantial com-
ponent of her negotiated "contract of hire" compensation and was
part of her wages as defined by the state's workers comp law The
law mandates that wages include "the reasonable value of board,
housing, fuel or other consideration of like nature received from

/NSIDE
the employer as part of the contract of hire "

After the board disagreed and affirmed the department's benefit • The 'new' patient protection bill now before the Senate For the Record 23
calculations, Ms Cockle appealed to the ]Pierce County Superior would actually have the opposite effect, prompting some Global Briefs 15
Court, which granted her partial summary iudgment. The Court of employers to cancel their health care coverage, this Insurance Services Guide 16
Appeals affirmed, and the Supreme Court agreed to hear the de- week's edtonal says PAGE 8 International 15
partment's petition for review Legal Bripk 12

In its 6-3 decision on Jan 18, the high court affirmed both lower • In Perspectives, Craig L. Boilla writes that medical bill Letters 8
court rulings and found that Ms Cockle's health care coverage review services can lower a company's costs PAGE 11 OpinionQ 8
was consideration of like nature" under state statutes The court Perspectives 11
ordered the department to recalculate her workers comp benefits • Risk managers In China are facing more stringent reg- Ticker 93

ulations PAGE 15
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Health plans have room
for improvement: Survey

By JERRY GEISEL

Most employers say health plans
have a long way to go to improve
their analysis of health care data
as well as delivering information
through the Internet, according to
a new survey.

Fifty-eight percent of 600 em-
ployers surveyed by Hewitt Asso-
ciates L.L.C. said that health

plans need to improve health plan
data analysis and tracking, while
57% said plans must strengthen
their Internet information access.

Plans "talk about world-class

service, but ennployers feel they

have not delivered it," said Ken
Sperling, a consultant in Hewitt's
Norwalk, Conn., office.

A majority of employers say
health plans do better in perform-
ing administrative functions,
though a sizable percentage says
improvements still are needed in
those areas as well.

For example, 37% of respon-
dents said plans need to improve
financial reporting and account-
ing, while 34% say plans need to
improve customer service, and
32% say improvement is needed
in the enrollment process.

Switching to another plan isn't

likely to bring much of an im-
provement in technological or ad-
ministrative areas, according to
the survey. For example, only
18% of employers said there were
"dramatic" differences in the In-

ternet capabilities offered by
health plans, and 40% saw no real
differences among companies.

Similarly, just 15% of respon-
dents said there were dramatic

differences between plans in
terms. of claims administration
service, while 41% said there was
no real difference. In addition,
just 10% of employers saw a dra-

See Plans on page 20

States face a deadlinei

for creating privacy rules
By MEG FLETCHER

' State legislatures are working
j against the clock to enact mea-
i sures to protect the privacy of

consumers' financial and health

{ information in accordance with
] a 1999 federal financial mod-
I ernization law.
i By the state-imposed deadline
1 of July 1, each state is allowed

to adopt legislation or regula-
tions that would bring its priva-
cy laws into compliance with

Title V of the Gramm-Leach-

Bliley Act. That provision gov-
erns the use by insurers of con-
sumers' nonpublic financial in-
formation-which may include
health information-especially
for marketing purposes.

If states fail to meet the dead-

line, they lose the opportunity
to adopt privacy regulations for
banks' sale of insurance that are
stricter than those found under

the federal law. Under the fed-

eral act, state insurance regula-

tors are the enforcing agent if
states have given them that au-
thority.

In passing Title V, federal
lawmakers sought to protect
consumers from the unautho-

rized use of personal informa-
tion resulting from the breaking
down of the barriers between fi-

nancial institutions such as in-
surers and banks.

Businesses are monitoring the
states' legislative efforts and

See Privacy on page 6

Privacy proposals
Jurisdictions considering specific privacy models to implement the federal financial modernization law
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Employers grade health plans
I Need improvement I Meet standards  Exceed standards

Health data analysis and tracking
58% --39%11.- --5-, - 3%

Internet information access and Dian site links

-----:07%
Medical management and_disease management programs

Financial reporting and accounting
37% 1- / 3 ___ 59* --- - 4%

Customer service
34%  -- 58% 8%

Enrollment, elections, and processing
32% 61% _ . 7%

Claims administration

62°/0- -- ---- 7%3190 -

Dispute/appeal resolution
24%

Source: Hewitt Associa-es L.L.0
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Court puts limits
on cleanup cove r
Indemnity under CGL policy at issue
By ROBERTO CENICEROS

SAN FRANCISCO-A Califor-

nia Supreme Court ruling could
increase litigation as policyhold-
ers find court-ordered damages
against them are now a prerequi-
site for obta ining pollution
cleanup coverage under commer-
cial general liability policies, poli-
cyholder attorneys say.

But attorneys who represented
insurers in the widely watched
case disagree with the contention
that the court's Feb. 1 finding in
Certain Underwriters at Lloyd's of
London et at. us. Powerine Oil Co.

et al will generate more lawsuits.
The court ruled in a 3-2 decision

that insurers are not obligated un-
der CGL policies to indemnify
policyholders for pollution reme-
diation orders issued by govern-
ment agencies. Language in the
CGL policies limits insurer re-
sponsibility for indemnity costs to
"damages," which the court said
result only from court orders to
pay for losses specified in a poli-
cy's coverage.

"This is a big victory for insur-
ers," said Laura A. Foggan, a
partner at Wiley, Rein & Fielding
in Washington. "Everybody has
been watching and waiting for
this decision." Ms. Foggan repre-
sents the Insurance Environmen-

tal Litigation Assn., which filed
an amicus brief on behalf of in-

surers.

The impact, however, will not
be felt by insureds that have legit-
imate claims, such as when a

truck accident causes a sudden

pollution spill, said Patrick A.
Cathcart, a partner in the Los An-
geles office of Hancock Rothert &
Bunshoft. Mr. Cathcart represent-
ed the Lloyd's underwriters in the
case.

An impact will be felt where
policyholders "historically have
been making claims against insur-
ers and (alleging) bad faith and
suing and having expensive dis-
covery in order to drive a settle-
ment that is not covered," Mr.
Cathcart said.

The decision mostly affects CGL
policies issued before 1986, when
insurers changed their language
to exclude pollution coverage, at-
torneys said.

In its Powerine decision, the

high court also stated that policy
language dictates that insurers
are obligated to indemnify in-
sureds only under settlements
reached with the insurer's ap-
proval, Ms. Foggan pointed out.
That means cleanups that policy-
holders voluntarily agree to un-
dertake, without an insurer's ap-
proval, are not covered, she said.

"That is an important recogni-
tion of the policy terms that are
ofen overlooked by policyholders
that are eager to rush out and en-
ter a settlement and then charge it
back against their insurer without
having involved their insurer in
the first place and in that way un-
dercutting the insurer's right to
ccntrol the defense and determine

whether settlement is appropri-
See Powerine on page 10

Indictment charges duo and broker in fraud scheme
Premium finance loa

By DOUGLAS McLEOD

HAMMOND, Ind.-Former offi-
cials of an Indiana manufacturer

and its insurance broker are fac-

ing charges that they arranged
tens of millions of dollars of bogus
premium financing and bank
loans to shore up the ailing com-
pany's deteriorating finances.

Federal prosecutors last month
unsealed a 10-count conspiracy
and fraud indictment against two
ex-officers of the now-bankrupt
White Trailer Corp., a Monon,
Ind.-based maker of tractor trail-
ers. Named in the indictment are

ns used to aid comp
Thomas J. Rosby, the company's
former president and chief execu-
tive officer, and John M. Franklin,
its former executive vp and chief
financial officer. Also named is

Michael A. Peterson, owner of
Rhode Island-based Peterson &
Associates, White Trailer's bro-
ker.

According to the indictment,
Mr. Rosby and Mr. Franklin plot-
ted with Mr. Peterson's help to
obtain $9.9 million in bogus pre-
mium finance loans, allegedly for
premiums owed to Mutual Indem-
nity Ltd. units under a workers
compensation rent-a-captive pro-

any, prosecutors say
gram. Instead of using the funds
to pay premiums, however, they
used the loan proceeds to cover
White Trailer's payroll and other
costs, prosecutors charge.

Mr. Rosby and Mr. Thomas also
submitted phony applications to
obtain more than $34 million in

loans under a credit arrangement
with Chicago-based Congress Fi-
nancial Corp., the indictment al-
leges.

If convicted, the three men face
maximum statutory penalties of
five years in prison and $250,000
in fines on each count against
them. They are scheduled to be ar-

raigned in Hammond on Feb. 14.
James H. Voyles Jr., an Indi-

anapolis-based lawyer for Mr.
Rosby, declined to comment on
the indictment. Mr. Franklin, Mr.
Peterson and their lawyers could
not be reached.

White Trailer was originally
known as Monon Corp. and was
controlled by a Delaware holding
company-Rosby Corp.-that was
72% owned by Mr. Rosby and
14% owned by Mr. Franklin, ac-
cording to court papers In 1996,
White Trailer and its operating
subsidiary, White Trailer Inc.,
separately filed for Chapter 11
bankruptcy reorganization. While
the operating company's case was
initially a debtor-in-possession

proceeding, creditors in 1997 sue-
ceeded in converting it to a Chap-
ter 7 liquidation, and the parent
company's case was consolidated
with the subsidiary's in 1998,
court records show.

The bankruptcy estate has sold
White Trailer's manufacturing
operations, and HPA Monon
Corp., a company formed by the
new owners, continues the busi-

ness as one of the largest U.S.
manufacturers of truck trailers

and cargo containers. HPA Monon
is not part of the ongoing White
Trailer bankruptcy and is not in-
volved in the criminal case

against the former White Trailer
officers.

See Indictment on next page
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Indictment
Continued from previous page

For several years leading up to
the bankruptcy, White Trailer
placed its workers comp coverage
with Mutual Indemnity's rent-a-
captive program through its bro-
ker, Mr. Peterson. Under the pro-
gram, White Trailer self-funded
workers comp claims up to
$250,000 through the Bermuda-
based rent-a-captive, while Mutu-
al Indemnity's U.S. unit, Legion
Insurance Co., insured claims in
excass of $250,000, according to
the indictment.

The arrangement continued
from 1993 to 1997, with White
Trailer's annual premiums rang-
ing from $4.9 million the first year
to a low of $2.1 million for the
1996-97 policy year, court papers
say.

White Trailer also began financ-
ing its workers comp premiums in
1994 with loans from A.I. Credit

Corp., a unit of American Interna-
tional Group Inc., and Dublin,
Ohio-based Anthem Premium Fi-
nance.

As the manufacturer's financial

condition deteriorated in early
1996, though, Mr. Rosby and Mr.
Franklin devised a scheme to use

premium finance loans to ease the
company's severe cash flow prob-
lems, federal prosecutors allege.

Over a period of several months,
the two men, aided by Mr. Peter-
son, submitted a series of phony
premium finance applications to
A.I. Credit and Anthem, with
plans to use the proceeds to cover
various White Trailer operating
expenses.

In March 1996, for example,
Anthem loaned the company $2.4
million to pay 1996-97 workers

comp premiums, but Mr. Rosby
and Mr. Franklin used $1.9 mil-
lion of the proceeds to make a
loan payment to Congress Finan-
cial, according to the indictment.

The following month, the three

based Contract Freighters Inc. for
used truck trailers that White

Trailer had agreed to buy, prose-
cutors charge.

In May 1996, Messrs. Rosby,
Franklin and Peterson went back

Prosecutors in the case allege thal
premium finance loans were used to ease
severe cash flow problems at the trailer
manufacturer.

men submitted another bogus
loan application to A.I. Credit for
premiums purportedly owed for
the same policy year. A.I. Credit
loaned White Trailer $2.7 million,
virtually all of which the company
then used to pay Joplin, Mo.-

to A.I. Credit, claiming that White
Trailer owed Legion and Mutual
Indemnity additional premiums
after an audit. A.I. Credit provid-
ed another $954,098, which White
Trailer used to pay Anthem under
that company's earlier premium

lan H.Graham,Inc.
Serving the

industry for over
25 years.

Ian H. Graham programs are underwritten by
the Chubb Group of Insurance Companies and
sponsored by the Community Assodation Institute.

Providing superior service to agents, brokers and
community associations for over 25 years, we
specialize in:

I Directors & Officers Liability Insurance

• Errors & Omissions Insurance Coverage for
Property Managers

I Fidelity Bond (Crime) Coverage for Community
Associations & Property Management Companies

• Umbrella Insurance for Community Associations

• Property & Casualty for Homeowners'
Associations

I
CHUBS

If you represent community associations, directors,
officers, employees, volunteers in community associations
or builders and developers, call today for more information.

(8001 621.2324

Be sure to ask about our competitive rates, expert claims
handling and fast professional service.

Depend on lan H. Gmham
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16130 Ventura Blvd., Encino, CA 91436
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The precise coverage afforded is subject to the terms, conditions and excluslons of policies as issued. Not all insurers do business in all
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finance deal.

Later that month, the three men
returned to Anthem for another

loan to cover Legion and Mutual
Indemnity premiums.

Anthem loaned the company an
additional $3.8 million. White
Trailer used $1.5 million of the
money to make its payroll,
$450,922 to pay A.I. Credit under
an earlier premium finance loan
and $500,000 for various other
corporate expenses, the indict-
ment charges.

Meanwhile, from March to Au-
gust 1996, Mr. Rosby and Mr.
Franklin were pursuing a separate
scheme to defraud Congress Fi-
nancial, which provided White
Trailer with a revolving credit fa-
cility secured by the manufactur-
er's accounts receivable, accord-
ing to prosecutors.

Under the credit agreement,
Congress Financial would lend
White Trailer up to 85 % of
amounts due from customers that
had ordered trailers and contain-

ers, the indictment says.
Over the six-month period, Mr.

Rosby and Mr. Franklin regularly
met to discuss plans to inflate the
company's accounts receivable to
increase the amounts it could bor-

row from Congress Financial,
prosecutors charge.

Messrs. Rosby and Franklin also
directed White Trailer employees
to falsify production figures and
accounts receivable records sent

to Congress with loan requests,
the indictment alleges.

Messrs. Rosby and Franklin
made loan requests claiming more
than $40 million in phony ac-
counts receivable during the six
months, and Congress loaned
White Trailer more than $34 mil-
lion based on the figures, the in-
dictment says.

The indictment charges Mts.
Rosby and Mr. Franklin each with
10 counts of conspiracy, mail
fraud and wire fraud. Mr. Peter-

son is charged with six counts of
mail and wire fraud.

The flurry of allegedly desper-
ate borrowing throughout early
1996 didn't save White Trailer: By
October of that year, both the
company and its parent had
sought bankruptcy protection.
Congress Financial remains one
of the proceeding's largest credi-
tors.
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ofinda  LIBERTY MUTUAL NURSE CASE MANAGER

11
BUSINESS AUTO HOME LIFE

0 Go ahead, give me your worst. Back

pain. Broken bones. Whatever injury

an employee suffers, nothing will stop

me from getting them back on the job

as safely and quickly as possible. By

coordinating the doctors, employer and

the injured worker, I keep the recovery

process moving. And being a Registered

Nurse with 28 years of experience

helps me know just what an injured

employee needs, from medical care to

rehabilitation. Because when it comes to

my job, the more pain I can deal with,

the better everyone feels. //

1] If &1(93 [SAW@ II h 3@70©III Through proven recovery

programs, our experienced Nurse Case Managers helped sove

customers nearly 700,000 disability days last year alone.

: Liberty
7 Mutual™
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Privacy tional Assn of Insurance Commis- For example, the NCOIL model that was achieved ton, West Virginia and Wisconsin
sioners and the National Confer- explicitly excludes commercial Following a preliminary analy- In addition, eight other juris(llc-
ence of Insurance Legislators 1lnes coverages from its provisions, sis, RIMS' Mr Barry said "We are tions are considering the NAIC

Continued from page 3 The two advisory groups' models while the NAIC's 2000 model ap- pleased that the NAIC made al- 2000 model but have removed pro-
will oppose any proposed privacy generally outlme the requirements pears to include commercial lines lowances for the appropnate use of visions related to the protection of
measures that would restrict an for state-licensed entities, such as medical information by licensees personal health information Those
employer's access to an injured insurers, that have access to con- and insurance buyers However, are Connecticut, Flonda, Iowa, In-
worker's medical records, said sumers' nonpublic personal finan- 'We are seeing a lot of NCOIL's explicit exclusion for eliana, Kentucky, Louisiana and
Daniel Barry, director of govern- cial and health Information that commercial lines pohcies is proba- Michigan The District of Co-ment affairs for the New York- could also be used for marketing chaos and unanswered bly the preferred option Such an lumbia also adopted this model
based Risk & Insurance Manage- purposes The model legislation queslions sumounding the exclusion is clear to licensees and without the health componentment Society Inc That informa- outlines the privacy notices that regulators alike and, in addition, is Meanwhile, the NAII survey re-
tion is crucial for employers to companies must Issue in connee- privacy issue in the states,' not as open to subjective intelpre- ports that Georgia, Kansas, New
process workers compensation tion with consumer information, as says Robert L Zeman. tations or applications of facts " Jersey and North Dakota are con-
claims and speed return to work, well as when and what type of per- According to a recent survey by sidemng the NCOIL model Mis-
Mr Barry said mission is required from con- the Des Plaines, Ill -based Nation- sourt, which is lookmg at the NAIC

Faced with the July 1 deadline, sumers before Information about al Assn of Independent Insurers, 2000 model also is looking at the
state legislatures are wasting no them can be released The models in certain limited situations A nine jurisdictions are leaning to- NCOIL model, according to the
time in tackling the issue, accord- also include exclusions for some 1982 NAIC privacy model iS 11mlt- ward adoption of the NAIC 2000 NAII
ing to recent surveys of legislative business activities, such as the ed only to personal lines, though model, including New York, which Other states are taking a differ-
activity payment of claims In addition, the NCOIL model has already adopted legislation ent tack For example, at least sev-

Many Jurisdictions already have While the NAIC and NCOIL tries to take a less-restrictive ap- based on this model (see chart, en of the 16 lurisdictions that pre-
begun to review their existing models are fairly similar, there are proach to the privacy of an indi- page 3) The other eight states are viously adopted the NAIC's 1982
laws, as well as consider model a few notable dfferences, industry vidual's health Information but Arkansas, Colorado, Missouri, Ne- model privacy measure plan to
privacy legislation from the Na- analysts say questions have arisen on whether braska, New Hampshire, Washing- amend lt, said a spokeswoman for

the Washington-based American
Insurance Assn

*-i
With the range of options out

li
«9 there, states face "a challenge to

achieve uniformity, which is an
-

important priority for the AIA,
- said J Stephen Zielezienski, an

H
AIA assistant general counsel

---Ii'......'4.: But while the consideration of
--F /*r 1, multiple options is not conducive

. '1

to homogeneity among the Juris-
n,nn n dictions, legislators should not

"buy into poor public policy for
'S '.

the sake of uniformity," said
:.1 Robert L Zeman, vp and general

1

counsel for the NAII

"We are seemg a lot of chaos and
unanswered questions surrounding
the privacy issue m the states," Mr
Zeman said "There are encourag-

1713Of«* c ing signs that order is on the hon-
zon, but many states have a long
way to go," he said

One encouragmg development is
that 46 states and the District of

Columbia enacted measurers to #

extend the state-imposed deadline
for compliance with the federal act
to July 1 from Nov 13 of last year
The four states that have not ex-
tended the deadline are Hawaii,
Montana, Nebraska, North Dako-
ta, according to the NAII While
the potential impact of this is un-
certain, it is not expected to pose a
serious problem

Several outstanding concerns re-
main, including resolving the am-
biguity in the NCOIL model about
whether it applies only to domestic
insurers or to all licensed insurers,
as the NAIC's model clearly does,
said Robert Mackin, executive di-
rector of Albany, N Y -based

r b i NCOIL NCOIL members are ex-
. pected to resolve that matter dur-

- ing a March 1-4 meeting in Hilton
.. =:4 Head, N C

"-

t Another issue is how states can
-

i best update the 1982 NAIC privacy

the Gramm-Leach-Bliley Act Sev-
IS ;

eral industry representatives are
.ili working together to develop a tem-

.

law to reflect the requirements of

plate of essential changes
Such matters must be resolved

Overseas Partners US Reinsurance Company just started doing business in America. But because we're new doesn't because individuals are becoming
Increasingly aware of the potentialmean we're small. You see, we're the U.S. subsidiary of Overseas Partners Ltd., a multi-billion dollar Bermuda-based
for the misuse of personal financial

reinsurer We're "A" rated, fully authorized, and ready to do business in a1150 states, with $275 million in committed and health information, said Jim

US. capital. And we have a well-known staff in place with the expertise to answer your needs. Ellenberger, assistant director for

Shall we start the meeting? Your place or ours? the AFL-CIO's department of oc-
cupational safety and health in
Washington

*
For example, when lt comes to

workers comp claims, "there is a
proper degiee of inquiry that
should take place, but lt has to be
limited" to the condition in ques-
tion, Mr Ellenberger said Fur-

VERSEAS ARTNE  REINSURANCE COMPANY thermore, there must be limits on
what insurers can do with the in-

A member of the Overseas Partners Ltd grOLp of companies
formation, he said

Philadelphia • 215-282-6100 "We find it highly oblectionable
for people to disseminate this in-
formation and that lt be used to

screen folks or deny appropriate
health care benefits," Mr Ellen-
berger said m
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OPINIONS

 New' patient bill is still flawed
alancing the rights of health care plan enrollees to
receive coverage they are entitled to without ex-
posing employers and health plans to costly litiga-

ton should be a top priority for Congress.
Unfortunately, the latest so-called patient protection

bill doesn't come any closer to meeting that objective than
previous failed measures.

If enacted, the new bill would, ironically, have the op-
posite effect of its goal of protecting enrollees. Employers
would terminate those plans rather than be exposed to
costly liabilities that could, at least, in the case of smaller
firms, wipe them out.

The measure, the Bipartisan Patient Protection Act of
2001, is being hyped by its main sponsors, Sens. John Mc-
Cain, R-Ariz., and Edward Kennedy, D-Mass., as a new
and improved vension of legislation that ran into opposi-
tion in the Senate last year. They point to its bipartisan
support as evidence of how much they have improved the
bill.

While the measure would offer some important protec-
tions for patients that we support, it remains fatally
flawed in one critical area: making it easier for health
plans and employers to be sued for coverage denials.

That was the main complaint with a measure that the
House approved during the last congressional session, but
which died after a storm of employer protest. As with
that earlier bill, employers will continue to oppose the
legislation as long as it contains provisions that would ex-
pand their liability.

Under the legislation, employers would be protected
from liability unless they are involved in denying a claim
that results in a beneficiary's injury and death. While that
may be a relatively infrequent occurrence, it is hardly un-
common and creates a real exposure for many employers.
The effort to determine how to define an employer's in-
volvement by itself would trigger a slew of litigation.

The proposal would allow disputes over "medically re-
viewable" decisions to be heard in state courts, where de-
fendants could face punitive damages. Only disputes over
administrative decisions would be heard in federal

courts. While punitive damages would be banned in fed-
eral cases, the bill would allow special penalties of up to
$5 million in such cases for bad faith. That provision-
which is merely punitive damages under another name-
would undercut much of the liability relief that otherwise
would be afforded by having some cases brought in the
federal court system.

Furthermore, even if tighter restrictions in lawsuits ulti-
mately are adopted, the proposal would allow state laws
deemed "more protective" of patient rights to supersede
the federal law. That alone would erode all the benefits

that any federal curbs on lawsuits would bring.
In short, the measure still would expose health care

plans and employers to significant liabilities. If employ-
ers' liability exposure increases because of this legisla-
tion, some companies-especially smaller employers-
are bound to drop their health plans. The plans are, after
all, offered voluntarily. Other companies would pass on

-
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their higher costs to employees. Those consequences
hardly can be in the best interests of enrollees.

We believe that it is possible to assure a fair review and
adjudication of patient claims-and even allow access to
the courts-without triggering the disastrous conse-
quences of this bill.

The key to this would be mandating internal and then
external review of disputed claims before a case could be
brought in the courts. If the review process is exhausted,
only then could suits be filed in court-preferably in fed-
eral court. Since federal law governs employee benefit
plans, it makes sense for federal court to be the forum for
most benefit disputes. And any cases heard in federal
court should not be subject to punitive damages or special
penalties.

While we remain opposed to the lawsuit provisions in
the proposal, there are other elements of the bill that
make sense and could still make a difference in protecting
people from managed care plan abuses.

There is widespread agreement, as the bill would re-
quire, that health plan enrollees' emergency room visits
should be fairly covered, and that women should be able
to see obstetrician/gynecologists without first requiring a
referral. There also is a consensus that there should be, as
the bill would mandate, fewer restrictions on access to
specialty services for people who have a continual need
for such health care services.

We also support the requirement that external reviews
of coverage decisions would be heard by independent
medical experts.

President Bush is urging Republican lawmakers not to
line up in support of this new measure and to instead wait
for him to advance his own patient rights proposal Given
the sorry state of the McCain-Kennedy proposal, that is
sound advice to follow.

LETTERS -

LETTERS TO THE EDITOR New rules require thought
Business Insurance welcomes let-

ters to the editor. The section is in-

tended to be a forum for readers'
opinions and comments. We reserve

the right to edit lettemforclarity or
space. We will not publish unsigned
letters. Please send your letters to
Lettels to the Editor, Business Insur-

ance, 740 N. Rush St., Chicago, m.
60611; fax: 312-280-3174; e-mail:

pwinston@crain.com

To the editor: I am writing in reference
to the Jan. 22 article, "Privacy Tops HIAA
State List," about medical records privacy

legislation expected to be introduced in
several states in 2001.

As a telephonic case manager, I wonder

if any one has addressed how this would
affect us. And, if they have, what are the

results? If not, how would these new priva-

cy rules affect insurance companies that

do telephonic reviews of medical claims?

I understand the need to tighten security

to assure a patient's privacy, but I feel

there also must be thought given to how

these new policies and regulations will af-
feet all health care providers. Yes, one

should.not give information out to any
particular person calling to inquire about

a particular patient, but I think careful
thought and consideration should be taken
into account when making new rules and

regulations.
Nicole Blanchard

Registered Nurse-Case Manager
American International Group Inc.

Houston
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Powerine
Continued from page 3

ate," added Ms. Foggan.
Attorneys in the Powerine case

note that no other state supreme
courts evaluating CGL policies
have issued rulings similar to the
California high court's decision.

High courts in Alabama, Mary-
land, Minnesota and Wyoming
that have considered various pol-
lution liability issues have all
ruled that insurers' duty to in-
demnify policyholders is limited
to a court's order to pay for dam-
ages, Justice Stanley Mosk wrote
for the majority.

But the majority in Powerine

was not influenced by those other
courts' decisions, Justice Mosk
wrote.

To reach its conclusion-that

only a court may award "dam-
ages"-the California Supreme
Court relied heavily on its 1998
decision in Foster Gardner Inc.us.

National Union Fire Insurance Co.

(BI, Aug. 10, 1998). In that deci-
sion, California's high court found
that an insurer's duty to defend a
policyholder in a suit seeking
damages is limited to civil actions
prosecuted in court. In Foster
Gardner, however, the court did
not rule on an insurer's duty to in-
demnify a policyholder.

The impact of the Powerine
case could reach beyond Califor-
nia and persuade other state
supreme courts to find similarly,
Ms. Foggan said. She said that
could happen because California's
decision is an early one regarding
an issue that relatively few state

high courts have taken up. The
California Supreme Court's opin-
ion included a considerable

amount of explanation in reach-
ing its conclusion, she said.

But David B. Goodwin, a part-
ner at Heller, Ehrman, White &

The California high court's de-
cision already is inconsistent with
other states and with its own 1990

finding in AIU Insurance Co. us.
Superior Court, said Mr. Goodwin
and other attorneys.

In AIU, the California Supreme

'Someone who has been the epitome of a
good actor would have lost their coverage
under this decision. They are the ones who
are being punished,' says Scott DeVries.

McAuliffe in San Francisco, who
represented Powerine, disagrees
that the decision will serve as

precedent for other states.

Chester Street plan OK'd
LONDON-Creditors of Ches-

ter Street Insurance Holdings
Ltd. have unanimously ap-
proved a scheme of arrangement
that provides for their payment.

London-based Chester Street,
formerly known as Iron Trades
Holdings, announced its col-
lapse in January due to increas-
ing asbestosis claims. Chester
Street, which insured about
2,000 employers, said its assets
of £200 million ($293.9 million)
likely would be insufficient to
meet current and future liabili-
ties.

Accounting firm Pricewater-
houseCoopers in London was
appointed last month as the pro-
visional liquidator of Chester
Street.

But Colin Bird, a partner at
PricewaterhouseCoopers, said
at the time that the accounting
firm hoped it could avoid
putting the insurance company

into liquidation. Instead, Mr.
Bird said, he hoped that eredi-
tors would vote in favor of the

reorganization plan that Price-
waterhouseCoopers proposed in
late December.

Under that plan, Chester
Street would pay part of each
claim-the so-called "initial

payment percentage"-and sup-
plementary payments would
come from the government-
backed guaranty fund the Poli-
cyholders Protection Board.

Having secured unanimous
backing for the plan, Chester
Street can ·start making pay-
ments to creditors as soon as the

initial payment percentage has
been set, PricewaterhouseCoop-
ers said in a statement. That

percentage will likely be set
within two months, the state-
ment said.

"This is the best result. This

will enable payments in respect

of agreed claims to start being
made," said a Pricewaterhouse-
Coopers spokesman. "If the
company had gone into liquida-
tion, there would have been no
payments to policyholders for
years."

Chester Street's asbestosis lia-

bilities arise from the pre-1990
insurance business of the Iron

Trades Employers Assn. Ltd., a
subsidiary of Iron Trades Hold-
ings that was transferred to
Chester Street as part of a re-
structuring program. The ongo-
ing business of Iron Trades
Holdings was sold last February
to QBE International Insurance
Ltd. of Sydney, Australia.

Iron Trades, originally formed
in 1898 as a mutual company,
insured U.K. industrial compa-
nies, particularly shipbuilding
and engineering firms, accord-
ing to A.M. Best Co.

-By Sarah Vet/sey

REINSURANCE RODUCERS

Do you have a proven track record of production?
Is your company up for sale? Are you tired of
explaining to your clients yet another change in
management structure?

We are an independent and highly professional
reinsurance intermediary. We are respected by
our clients and markets...

AND WE ARE NOT FOR SALE.
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highly professional team that has a reputation as
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Court concluded that "damages"
include not only money recovered
by an administrative agency as re-
imbursement for cleanup costs
that the agency had paid, but also
the costs of complying with reme-
dial cleanup injunetions, wrote
Justice Joyce Kennard in a dis-
senting opinion in Powerine.

In Powerine, policyholder attor-
neys argued that a state civil code
requires that a "plain language"
understanding of insurance poli-
cies must apply and that under-
standing of CGL policies does not
limit "damages" to those awarded
in a lawsuit.

But the court majority was not
swayed and said the civil code
"seems more applicable to an in-
dividual policy, which constitutes
a contract reflecting the actual
agreement between a given insur-
er and a given insured...than to
the standard policy, which does
not," according to the majority
opinion.

"Which is a stunning statement,
given that there are probably 100

- California Supreme Court deci-
sions to the contrary," Mr. Good-
win said.

The court also found that even

an "ordinary and popular" inter-
pretation of damages in a CGL
policy led them to believe it only
applies to those ordered by a
court.

Court records show that Power-

ine Oil Co. was in the refinery
business since the 1930s. But a fi-
nancial reversal forced it into

bankruptcy and after 1995 the
company divested itself of all but
a skeleton crew charged with en-
vironmental compliance and
equipment maintenance.

From 1958 to 1961, the company
owned a CGL policy issued by
Lloyd's underwriters. The U.S.
Environmental Protection Agency
subsequently "instituted a pro-
ceeding" against Powerine for the
cleanup of contaminated Super-
fund sites in Monterey Park and
Santa Fe Springs in California,
according to the court.

Powerine later sued its insurers,
claiming they breached their duty
to indemnify. An appellate court
ruled that the insurers were not

obligated to pay for environmen-
tal agency-ordered cleanups.

To mitigate the recent high
court decision's effects and obtain

coverage, policyholders can now
try to persuade their insurers to
voluntarily participate in settle-
ments, said Scott DeVries, manag-
ing partner in the San Francisco
office of Nossaman, Gunther,
Knox & Elliott L.L.P. How that

will play out remains to be seen,
he added.

Or policyholders can force
agencies to file lawsuits against
them, resulting in increased envi-
ronmental litigation, he said. But
forcing a pollution enforcement
agency to sue can result in unin-
tended consequences, such as a
court finding more damages than
anticipated, he added.

Risk managers, however, con-
sider the court's decision to be

consistent with broadly used poli-
cy language.

Roger Andrews, president of the
New York-based Risk & Insur-

ance Management Society Inc.
and director of risk management
at Cynthiana, Ky.-based E.D.
Bullard Co., said he prefers that
courts uphold policy language
rather than "socialize" an issue by
ruling in favor of public policy re-
garding pollution cleanup or rul-
ing to help an insured obtain cov-
erage where it is not due.

Ellen Vinck, vp of risk manage-
ment in San Diego for United
States Marine Repair, said she un-
derstands how the court reached

its strict interpretation of CGL
policies. But an accidental spill
into a public bay can bring nu-
merous government agencies de-
manding immediate remediation
action, she said.

Policyholders must respond
quickly to those demands because
even the shortest delays can cause
added fines, bad publicity and
other problems. Insurance policies
need to provide coverage for gov-
ernmental orders, she added. But
with the Powerine decision hang-
ing overhead it will now become
important for risk managers to as-
sure they have prearranged cover-
age, Ms. Vinek said.

Numerous major corporations
nationwide filed amicus briefs

supporting the polieyholder in the
case. Many of the corporations
that filed amicus briefs siding
with Powerine likely did so be-
cause they already settled pollu-
tion cleanup demands made by
government agencies, said Mr.
DeVries, who filed briefs on be-
half of Aerojet-General Corp. and
Dover Diversified Industries Inc.

"Someone who has been the

epitome of a good actor (and set-
tled with government agencies
seeking remediation) would have
lost their coverage under this de-
cision," he said. "They are the
ones who are being punished."

Certain Underwriters at Lloyd's
of London et al. us. Powerine Oil
Co. et al., California Supreme
Cowrt; No. S084057.
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Bill review can lower medical costs
Mo charge for service unless company saves

By Craig L. Boilla

s we enter the 2lst century, we have allexperienced the increasing cost of health care
and the impact it has had not only on the

bottom lines of our companies but also on our
employees' pocketbooks. With the introduction of
managed care more than two decades ago, we all

hoped that these vehicles
for health care cost

containment would

reverse the escalating cost
of health care and, to

some extent, even reduce
lt.

In retrospect, the
reverse transpired. The
introduction of preferred
provider organizations,
health maintenance

organizations, exclusive
provider organizations,

point-of-service plans and the like helped the health
care industry to steer patients to certain facilities
and provider groups. At the same time, employer
groups enriched their benefits by lowering
deductibles, adding first-dollar coverage for
physician visits and lowering the out-of-pocket cost
for those who used managed care networks.

Twenty years later, we recognize that the
discounts obtained through managed care have not
been nearly sufficient to offset the cost of the
enriched benefits. Insurers face unprecedented loss
ratios from premium deficits generated by various

The discounts obtained through
managed care have not been
nearly sufficient to offset the cost
of enriched benefits.

maladies. Many insurers have not been able to
survive these losses and have had to withdraw from

the marketplace. The remaining insurers are now
"cherry picking" the groups they want to cover, and
they will continue to increase rates to compensate
for losses.

The marketplace has become a battlefield. Insurers
have severely tightened the guidelines for both the
acceptance of new business and the renewal of their
existing blocks of business. The rate increases we
have faced have been staggering.

I have worked in the health insurance industry for
the past 25 years and realized the trends that were
going to raise their ugly heads in the not-too-distant
future. In an effort to distinguish myself from my
competition, I set out to investigate the effectiveness
of medical bill review and cost containment

companies. I went in pursuit of that one type of
company that addressed the last frontier of cost
containment-the negotiation of out-of-network,
out-of-area and indemnity claims.

Major insurance companies that own or
participate in the ownership of national managed
care networks openly admit that, even with the
availability of national coverage, their clients
continue to have non-network claims that make up,
on average, 10% to 25% of total paid claims.
Without medical bill review, these claims are paid, in
numerous instances, at retail rates. If we presuppose
that health care expenses of $4,000 per employee per
year are reimbursed under a representative employer

medical plan for an employer group of 5,000, total
annual paid claims may reach $20 million.

The introduction of medical bill review into the

formula can reduce the retail payment of claims
considerably. Medical bill review can reduce total
paid claims by as much as 8%, or $1.6 million,
annually. This equals a reduction per covered
employee per year of $320, and a reduction per
covered employee per month of $26.66. The impact
of medical bill review on the bottom line for many
employers is monumental; it can constitute the
difference between a profitable and an unprofitable
year-end balance statement.

The beauty of medical bill review is that the fee
charged for services rendered is not on a capitated
basis; the fee is a percentage of savings. There is,
therefore, no cost to the plan unless there is a
reduction in the cost of the claim. In many instances,
a client introduced to the potential savings finds it
difficult to believe that there is no cost to the plan if
no savings are realized.

Here is how the review process can be explained
to the client:

When the claims administrator identifies a claim

as being out of the network and falling within
certain pre-established threshold parameters, the
administrator forwards the claim to the medical bill

review company. There the claim is reviewed for
unbundling procedure codes, upcoding of
procedures, geographic pricing for the provider,
gender-specific procedures, duplication, detection of
possible fraud, etc. The company will determine
ineligible charges and/or amounts that exceed usual,
customary and reasonable charges and then reprice
the claim.

A more sophisticated medical bill review company
will contact the provider to negotiate the claim and
secure a signed contract for each successful
negotiation that states that the provider will accept
the repriced claim as payment in full less any
deductible and/or coinsurance that is the
responsibility of the claimant. This procedure
eliminates any balance billing problems that might
fall back as a liability onto the employer or the
claimant. This practice reduces provider appeals and
eliminates many service problems that create havoc
for employees and human resources departments.

Medical bill review companies use several methods
to establish the savings realized and, subsequently,
the fee charged for services. The first approach is to
charge the fee based on the difference between the
billed charge and the negotiated savings. The first
method severely inflates the savings to include
charges that were not going to be paid by the plan in
the first place; it is counterproductive and reduces
the effectiveness of the medical bill review process.
The second approach-the one I recommend-is to
calculate the fee based on the difference between the
plan's liability and the negotiated savings.

Many medical bill review companies simply gain
access to "silent" or "secondary" PPOs. Some states
are eliminating this as an option. For example, the
state of Texas has already prevented this practice.
Other states are expected to follow suit in the near
future. The problem with this approach is that if a
medical bill review company takes a discount based
on this premise, advises the administrator to pay the
claim and the provider discovers the discount is not
legitimate, then the provider has the option to re-
evaluate the claim at a later date and to invalidate

the reduction. This creates a unique problem. For
example, should this happen with a partially self-
funded client and the discovery by the provider is
after the termination of one excess risk contract and

the beginning of another, who is responsible for
reimbursement of the discount taken in error? This

may create a very interesting errors and omissions
hearing; let's hope that all parties involved have a
policy in place at the time the claim is filed.

A few medical bill review companies have invested
in the development of sophisticated proprietary
database systems that subject each claim to full
analysis. Armed with this statistical information, the
bill review company can discuss the relevant coding
and pricing with the provider in order to reach an
agreement that all can live with.

This more extensive service eliminates the need for

access to silent PPOs. This process gives both the
employer group and the employee peace of mind,
knowing they have paid a fair price for a correct,
properly coded medical claim. No other means of
reI)ricing completes the entire process and
guarantees the patient will not be held responsible
for the balance of the bill.

Medical bill review is a win-win-

win situation, and it costs the
plan absolutely nothing unless
savings are realized.

When a claims administrator brings on a new
employer group as a client, the administrator enters
into a fiduciary relationship with that client. If the
administrator does not provide appropriate medical
bill review for the client, the administrator has
inflated the cost of health care for the client, at the
expense of the client and, in most instances, without
the knowledge of the client.

The ultimate responsibility for the management of
your claims dollars rests with those of us who act as
responsible business managers, investing the
necessary time to investigate and implement those
options in the markets that are available to us. Upon
the introduction of the appropriate medical bill
review program, you will realize a substantial
reduction in paid claims. This will lower the
likelihood that you will experience a specific hit and
curtail the incidence of aggregate reimbursements
from excess risk insurers. The reduction of the loss

ratios by excess risk insurers will reduce the rate
adjustments you will face in the future.

Medical bill review is a win-win-win situation,
and it costs the plan absolutely nothing unless
savings are realized.

It must be admitted that it is a very complex
undertaking to comprehend completely the
numerous differences among medical bill review
companies. But it is vitally important to research
and analyze these services in order to make the best
possible decision about the management of your
claims dollars.

I recently developed a request for proposal form
that can be used to solicit information from medical

bill review companies about the services each
company offers. I will be pleased to e-mail this form
to you free of charge if you make a request to the e-
mail address listed below.

Once you are aware of the differences among
medical bill review companies, you will be well
prepared to make the correct decision for your
organization and for your most valuable resource-
your employees.

Craig L. Boilla is regional sales manager for The
National Care Network in Grapevine, Tezas. NCN
introduces reinsurers, third-party administrators, tabor
organizations, government agencies, self-administered
groups and other payers to cost containment programs
designed to reduce the liability of their ptans. He can
be reached at cboilla@nationalcarenetwork.com.
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(Ipdated look at risk management rules
"Avoiding Surprises," Second Edition
By Frederic C. Church Jr.
Standard Publishing Corp.
155 Federal St., Boston, Mass. 02110.
617-457-0600

www.standardpublishingcorp.com
$77.50

By Michael Prince

Y.. can't bring back the past. But you canupdate it.
And that's what'has been done with a

classic risk management book, "Avoiding
Surprises.' First published in 1982 by Frederic
Church, this venerable classic of the field was
recently revised and updated to incorporate new
developments and changing approaches to risk
management.

With an eye toward simplifying what others often
complicate, Mr. Church has set forth the basics of
the risk management field. Divided into 12 chapters
that delve into different areas of the field, the book

has at its core two concepts: risk management and .
calculating an organization's total cost of risk.

But the book is more than one to just skim and
put away: It's designed to be a key resource for risk
managers. For example, the chapter about
identifying assets and exposures contains a seven-

page checklist of various assets that an organization
might h6ld. A risk manager can take this list-
which ranges from such items as radio and
television antennas to precious metals-and record
the value of the asset in the space provided. Of
course, Many risk managers might already use some
sort of asset checklist, but how many are as
exhaustive as the one Mr. Church provides?

Another chapter explores the steps involved in
setting up a claims management process. That
chapter, which includes sample accident reports,
also contains a checklist for reviewing claims
handledby an outside vendor.

Although all these topics were discussed in the
original edition, the new version updates them, and
two new- chapters have been added to address the
rise of enterprise risk management.

Mr. Church states that the role of the risk

manager is changing as organizations move to
address the total array of·risks they face.

,"In thb future, more companies will place
enterprise risk management in the hands of a chief
risk officer reporting to the chief executive officer
or through a high-level enterprise risk management
committee that brings together the knowledge, skill
and experience of the risk specialists in the
organization," the author writes.

Mr. Church defines enterprise risk management as
an appr6ach that comprises operational and legal

risks; political and regulatory risks; and financial
and market risks. He then goes into ways to manage
financial risks, such as those caused by an interest
rate change or fluctuations in commodity prices.
These methods include hedging to protect against
short-term exposures or using futures contracts,
swap contracts or options to reduce financial risks.

"Today's risk manager-particularly those of you
who aspire to be your organization's chief risk

officer-must understand the political, regulatTY,
financial and market risk your organization faces,"

4Mr. Church writes. .

The book concludes with Mr. Church's personal
mantra, derived from his decades in the insurance
business, which ends with "get smart, keep smart."
His informative, well-written book will help any
risk management professional achieve this goal. m
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Michael Prince is an

associate editor Of Business
Insurance in New York.

Workers can't be forced to disobey doctor
*workers compensation claimant who canresume some form of employment only by

disobeying the orders of his or her treating
physician is totally disabled, at least temporarily,
regardless of his or her capabilities, according to the
Supreme Court of Delaware.

Lolita Gilliard-Belfast injured her right knee in a
compensable work accident while working for
Wendy's Inc. She was paid disability benefits.
Subsequently, she filed a petition to determine
whether she was due ongoing total disability
benefits. The compensation board determined that
Ms. Gilliard-Belfast had sustained an industrial

injury to her knee, for which a second surgical
procedure was necessary and appropriate. Her
treating physicians ordered her not to work prior to
the second operation. Nevertheless, the board
determined that Ms. Gilliard-Belfast was not totally
disabled while she was waiting to have the
operation performed. She appealed to the courts,
but the trial court affirmed the board's decision.

The appellate court, however, said that the
board's decision would place injured workers in a
completely untenable position. If a treating
physician's order not to work is followed, the court
said, the employee risks the loss of disability
compensation if the board later determines that the
employee could have performed some work.
Conversely, the court said, if the treating physician's
order not to work is disregarded, an employee who
returns to work not only incurs the risk of further
physical injury but also faces the prospect of being
denied compensation for that enhanced injury.
Thus, the court reversed the trial court judgment
and returned the case to the compensation board for
a decision in favor of Ms. Gilliard-Belfast.

Gittiard-Belfast vs. Wendz/'s Inc., Supreme Court
of Delaware, June 12, 2000 (BI/04/M.-$10).

Worker on medical leave an 'active' employee

The 4th U.S. Circuit Court of Appeals ruled that
an employee on medical leave was an " active"
employee covered by a group accidental death
insurance policy, because she was working for the
employer on a regular basis despite her sick leave.

Annie Tester began working for The Bibb Co. in

LEGAL BRIEFS

June 1993. At the time of her death, she was on
medical leave from her position as a creeler weaver.
Reliance Standard Life Insurance Co. issued a group
accidental insurance policy to Bibb effective August
1993. Ms. Tester's coverage under the policy became
effective Sept. 1, 1993, and provided for a death
benefit to the designated beneficiary of $50,000.
Employees qualified as a member of a class eligible
for this insurance if they were "active, full-time or
part-tinte employees."

On Jah. 8, 1995, Tester took an approved medical
leave because of health problems. On Feb. 15, 1995,
she died from injuries sustained in an automobile
accident. Her husband applied for death benefits
under tlie group policy. His claim was denied on the
basis that Ms. Tester was not an "active" employee
at the time of her death and, thus, did not have
coveragk Mr. Tester sued Reliance Standard under
the EmSloyee Retirement Income Security Act. The
trial court awarded him the death benefits.

The appellate court concluded that the policy was
ambiguOus as to the meaning of "active" because it
neither Elefined "active," nor provided criteria for
determining when an employee is "active." The
court emphasized that the policy did not contain
provisions that incorporate the phrases "actively at
work" ind "active work." The court rejected the
insurer's argument that Ms. Tester was out on sick
leave and, therefore, did not qualify as an "active,
full time employee" because the term "active"
require{ a present work capability.

"Such an interpretation," the court said, "would
lead to absurd results outside of the insured's

reasonable expectations." The court said an
employBe would expect coverage to extend beyond
the tim@ periods that he or she is physically at work
and to c over those hours and days when he or she is
out of the plant due to illness. Thus, the court found
that Ms?: Tester was an active employee at the time
of her death within the meaning of the policy and
that her husband was entitled to benefits.

Tester 'us. Reliance Standard Life Insurance Co.,

4th U.S. Circuit Court of Appeals, Sept. 25,2000
(BI/03/M.-$10).

Employee's will pre-empted by ERISA

The will of a plan participant as it related to the
distribution of benefits of a pension plan covered by
the Employee Retirement Income Security Act was
pre-empted by ERISA, according to the 5th U.S.
Circuit Court of Appeals.

In September 1996, Donald and Mary Perkins
died in a motor vehicle accident. At the time of his

death, Donald Perkins was covered under his
employer's pension plans.

Donald and Mary Perkins had no children during
their marriage; however, they both had children
from previous marriages. Both Donald and Mary
had executed wills before their deaths giving the
survivor the entire estate. A dispute arose over the
proceeds from the ERISA plans among their
respective children. As a result, Donald's children
filed this suit seeking recovery of the ERISA plans'
proceeds. The lower court awarded these proceeds
to the executor of Mary Perkins' estate. Donald's
children appealed.

The appellate court said that, under ERISA,
claims for proceeds and benefits due under the
terms of an ERISA plan may be brought by the
"participant" or the "beneficiary."

Here, the court said, Donald's children were
neither participants nor beneficiaries, as Donald
had not designated any of his children as
beneficiaries under the plans. The court emphasized
that, even though Donald had designated his
children as beneficiaries in his will, should he and
his wife die simultaneously, such instruments
purporting to distribute proceeds and benefits
covered under ERISA are pre-empted by federal
law. The court affirmed the award of the pension
benefits to Mary Perkins' executor.

Tucker vs. Shreveport Management Inc., 5th U.S.
Circuit Court of Appeals, Sept. 14, 2000 (BI/02/M.-
$10)

These abstracts were prepared by Mayo H.
Stiegler. Copies of these decisions are available for
$10 each by sending a check payable to Mayo H.
Stiegler, to Business Insurance, 740 Rush St.,
Chicago, Ill. 60611-2590. Please provide the listed
number for each opinion ordered.



Financial modernization

a matter of consensus
By RODD ZOLKOS Recounting the history of Gramm-

Leach-Bliley, Charles Schwab's Ms.
Schaffer noted that the process was
initially delayed for at least 10 years
by turf battles between the House
Banking and Commerce committees.

But, she said, by 1995 "a lot of pres-
sure had been building." Banks were
beginning to find ways to move into

insurance and securities

even without the legis-
lation, and the market
was changing.

"As these pressures
were building and loop-
holes began to be creat-
ed, you began to see
changes in the indus-
tries as well," she said.

TI

"There was a lot of

bank and insurance

company activity be-
fore Gramm-Leach-Bliley," agreed
Travelers' Mr. Eddy. "Most big insur-
ance companies owned a bank or a
thrift. There were a lot of attempts to
distribute insurance products by
banks."

The initial effort in 1995 failed

largely because of the question of
banks in insurance, Ms. Schaffer said.
At that time, the Barnett Bank case,
which ultimately saw the U.S.
Supreme Court ruling in 1996 that
state-chartered banks could sellinsur-

ance if allowed to do so by state law,
was "still percolating" and insurance
agents wanted to maintain state in-
surance regulation.

By the 1997-98 congressional ses-
sion, however, the Supreme Court had
ruled in favor of Barnett Bank.

"In my perspective, people talk
about the Travelers-Citibank merger.
That had an impact, but in my opin-
ion, Barnett had the bigger impact,"
on financial services modernization

efforts, Ms. Schaffer said.
In light of the Barnett ruling, insur-

ance agents realized "this was the last
fight," she said. They recognjzed that
financial services modernization was

going to happen, and if their interests
were to be represented, they had to
embrace it, she said.

"In trying to craft legislation, that
really did allow full affiliation...I
think, for the independent insurance
agents, this really did end up being
their Alamo in a way," she said.

This time, opposition was led by a
grass-roots effort started by small
banks. The Clinton administration oP-
posed the measure as well, and while
the legislation passed the House, "it
was very clear it wasn't going to pass
the (full) Congress," Ms. Schaffer said.

Ultimately, in the Senate it was op-
position by Sen. Phil Gramm, R-
Texas, who objected to Community
Reinvestment Act provisions in the
bill, that led to its demise in 1998.

"Interestingly enough, those provi-
sions ultimately wound up surviving
in Gramm-Leach-Bliley in somewhat
modified form, but with essentially
the same effect," Ms. Schaffer said.
"That's politics."

As the new congressional ·session
began in 1999, "the sta started lining
up," Ms. Schaffer said. Various per-

SAN ANTONIO--An examination

of the debate over federal financial

services modernization during the
1990s rnight well provide a classic ex-
ample of the similarities between the
legislative process and sausage mak-
ing

Still, according to one
insider involved in that

legislative process, in the
case of ' the 1999

Gramm-Leach-Bliley
Financial Services Mod-

200
ernization Act, the sys-
tem ultimately worked. AMERICAN

"The legislative pro- BANKERS
cess we have is really ASS C)(.1.4 VION
consensus-making, and
until you have consen-
sus, you really can't get
legislation through," said Laurie
Schaffer, vp and senior corporate
counsel at Charles Schwab & Co. in

San Francisco and a fortner counsel to

the US. House Banking Committee.
In the case of Gramm-Leach-Bliley,

a combination of factors over a period
of time finally brought about that con-
sensus, said Ms. Schaffer, speaking on
a panel at the American Bankers
Assn. Insurance Risk Management
Conference last month in San Anto-

nio.

Now, with federal law allowing
convergence among banks, insurers
and secubties firms, the next step like-
ly will be the adoption of a dual char-
ter system that would allow federalli-
censing of insurers, Ms. Schaffer said.
She noted that those who crafted

Gramm-Leach-Bliley made a point of
indicating in that measure's language
that insurance regulation remains a
state-based function, but added, "You
can only take onsomuchin onebill."

"Eventually, federal insurance reg-
ulation will come about--driven in

part by the banks, driven in part by
some of the Internet activity that's go-
ing on," she said. "I don't know that
you will see it in this Congress; it may
take a couple of years."

But Paul Eddy, deputy general
counsel at Travelers Insurance Co. in

Hartford, Conn., suggested the history
of the financial services moderniza-

tion process might make Ms. Schaf-
fer's estimate on federal insurance

regulation a bit unrealistic,
"If Gramm-Leach took 20 yeans, I

think two years might be a little opti-
mistic," he said. Such issues as state
auto insurance requirements are very
much local matters, Mr. Eddy said.

"There are a lot of very tricky issues
in that question," he said, though he
added that the banking industry has
worked through the same sorts of is-
sues so, "It may well be doable."

Sarah A. Miller, director of the

Washington-based ABA's Center for
Securities, Trust and Investments,
noted that under a dual-charter insur-

ance licensing model offered by the
ABA, a company opting for a federal
charter would get a national license
but would still be required to follow
state workers compensation laws, for
example.

160 attend ABA conference
SAN ANTONIO, Texas-The American Bankers Assn.'s 2001 In-

surance Risk Management Conference drew approximately 160 at-
tendees to San Antonio, Texas, Jan. 28 through 31.

The theme of this year's conference was "Making an Impact in an
Evolving Environment," and much of the discussion focused on
such industry developments as e-business and financial services
modernization and customer privacy.

The date and site of next year's conference are still being final-
ized. For more information, visit the association's Web site at
www.aba.com.

sonnel changes in the Clinton admin-
istration, including Robert Rubin's re-
placement as Treasury secretary by
Lawrence Summers, brought the ad-
ministration into more of a position of
support for financial services modern-
ization. Other factors played into the
administration's change of heart as
well, 1VIs. Schaffer suggested.

"I perceive that some of the im-
peachment stuff that wound up hap-
pening led the White House to want to
pass it because they wanted some-
thing as part of the Clinton legacy,"
she said.

Despite GLB's elimination of the
prohibition against bank-insurance
company Affilition, it hasn't generat-
ed the wave of cross-industry mergers
some anticipated.

Alex Frank, managing director at
Morgan Stanley Dean Witter & Co. in
New York, noted there was consider-
able bank-bank and bank-securities

firm merger activity during the 1990s
but, "Interestingly enough, you
haven't seen that many insurance
companies with securities firms or in-
surance companies with banks. Who
knows? Maybe that's yet to come."

"I do think what you saw in bank-
ing and securities is a lot of consolida-
tion within those industries before you
saw a lot of consolidation across the

industries," Mr. Frank said. There is
still room for consolidation within the

insurance industry, he said, and that
activity may well continue before
cross-indust:ry convergence takes off.

In addition to cultural differences

and "product fit" issues, the excess
capital in the insurance industry is
also slowing cross-industry conver-
gence, Travelers' Mr. Eddy suggested.

"With all that capital, it might not
be perceived as that attractive an in-
vestment, because there is a lot of
competition," he said. m
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Some traditional

coverage misses
online needs

By RODD ZOLKOS crime policies don't address all
of the issues of a fully net-
worked environment, Mr.

Grange said. Authorized users
who exceed their authorized

access are generally excluded,
and most contracts specifically
exclude confidential material

or data.

Computer crime policies also
don't address machine-to-ma-

chine propagation
of computer virus-
es, nor do they re-
spond to business
interruption or ex-
tra expense, he
said.

Because they're
typically triggered

m bya direct physi-
cal loss, property
coverages won't

respond to busi-
ness interruption and extra ex-
pense resulting from technolo-
gy-related crime.

Mr. Grange noted that, given
the Internet's global reach,
"That meant that if an institu-

tion of any size embraces the
technology, they become a
global bank. That, of course,
brings a whole new measure of
risk."

"The other phenomenon is
the instantaneous nature of the

risk now," he said, noting that
damage from attacks on a com-

pany's computer system can
have an immediate impact on

See Online on next page

SAN ANTONIO-As finan-

cial institutions move to do

business online, they not only
open themselves to new risks,
but also to risks not covered by
traditional insurance products.

For example, according to
Jeffrey S. Grange, vp and glob-
al manager of financial fidelity
products at Chubb
& Son in Warren,
N.J., with so-called

"cyber crime," a
company faces the No
risk of "theft with-

out taking."
"Theft, as a com- AMERICAN

mon law principle, BANKERS
always turns on the ASSOCIAT]ON

unlawful taking of
property," he said,
and fidelity bond
coverages are based on the tak-
ing of property.

"That means your traditional
fidelity bond is very seriously
deficient in that respect," Mr.
Grange said.

Speaking at the American
Bankers Assn.'s Insurance Risk

Management Conference last
month in San Antonio, Mr.
Grange noted that theft of
money and securities might be
covered under the traditional

financial institution bond, but
there is no coverage for loss of
confidential or proprietary in-
formation.

Many existing computer

ar-v-i
Reinsurance Intermediary
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Online • E-theft, which includes insur- ployee acts that destroy data In terms of the likely sources of tutions' online business is clearly
ance protection against compen- • E-threat, which helps protect attacks, Mr Grange noted that needed, Mr Raker said, "Because
satory damages if an insured lS financial Institutions from threats 81% of online attacks on a compa- the legal recourse is very unde-

Continued from prevtous page found liable for the theft of confi- even if they are not carried out ny come from inside the company fined, even here in the United
that business' reputation dential customer information The clause includes coverage for And Tony Raker, vp-corporate States "

The new exposures that finan- • E-service denial or impair- expenses related to hiring inde- communications/corporate rela- "Risk identification must be a

cial institutions face in the online ment, including loss of business pendent negotiators or public re- tions at Amsec International in corporate culture goal," he said
environment prompted Chubb to income and extra expenses in- lations consultants Winelester, Va, cited FBI statis- "Safety and soundness and their
develop a new policy specifically curred during the recovery period Ms Vispoli noted that financial tics that estimate losses from in- reputation-for a financial instl-
designed to help protect financial • E-signature, to help protect fi- Institutions' customers want them ternal attacks at $2 7 million per tution, that's core to their busi-
institutions against losses result- nancial institutions from a direct to provide Internet banking ser- incident, vs $56,000 per incident ness," Mr Grange said "Security
ing from Internet-related security loss resulting from accepting a vices immediately, so the interests for attacks from outside a compa- matters, and it really matters for a
breaches The company launched customer's electronic signature on of security staffs often are compet- ny financial institution now If a fi-

the new product, CyberSecurity secured loan agreements and later Ing with those of the institution's "The enemy has been Identified, nanclal institution 1sn't secure,
by Chubb for Financial Institu- finding the signature to be fraudu- marketing staffs and it is truly within," said Mr they're out of business "
tions, at the ABA conference lent And, she noted, from a customer Raker, whose firm provides secu- "The good news is that those in-

According to Tracey Vispoll, cy- • E-communication, including perspective, the trony is that secu- rity audits to Chubb's CyberSecu- stitutions that can demonstrate
ber solutions manager at Chubb & protection in situations involving rity of online systems is the No 1 rity customers they have invested in security have
Son, the policy consists of siX in- fraudulent e-mail concern, but the No 2 concern is An insurance and risk manage- a tremendous competitive advan-
suring clauses • E-vandalism, including em- speed and ease of use ment approach to financial insti- tage," he added

Banks see risks rising D&0 judgments
Growth in e-business puts focus on privacy issues becoming concern

By RODD ZOLKOS policy meant to cover these ex-

place for financial institutions,
O

posures that the Web now cre- By RODD ZOLKOS harder on those cases they can
SAN ANTONIO-With a van- ates? I would beg to say not," he move forward, according to the

ety of e-business activities be- said "What about the D&0 pol- SAN ANTONIO-Directors and D&O defense attorney
coming increasingly common- icy? That's meant to cover the officers exposure to litigation has "So you put all those things to-

Ds and Os," he said of directors been growing over the past 20 gether, and it all has contributed to
the risks to which those institu- and officers liability coverage years, but a host of large settle- this scary dynamic," Mr Bailey
tions are exposed are expanding AMERICAN The e-commerce coverages ments and judgments in recent said
dramatically coming on the market are de- years have heightened the risk dra- "A case that used to go for $5

Faced with that host of new BANKERS
signed to cover risks resulting matically, according to one D&O million now is going for $10 milhon

exposures, banks' efforts to ASSOCIATION
TM

from online business that would habillty expert or $15 million, because you've got
manage their risks must address not otherwise be covered under Speaking at the 2001 American these big ones serving as a bench-
a range of concerns, including traditional policies, such as vi- Bankers Assn Insurance Risk mark," Mr Bailey said "The bot-
reputational risks, regulatory tal information/intellectual Management Conference last tom hne is they have pulled up the
risks and privacy issues, not Just as a secure ID, a thumbprint or property, reputation, revenues, month m San Antonio, Dan A Bai- lower-value cases to a higher set-
external hackers, according to electronic certification should lawsuits from third parties, "cy- ley, a partner at Arter & Hadden tlement value than we have ever

1 Brett Moseley, a consultant at be required to access the net- ber extortion" and computer L L P in Columbus, Ohio, noted seen before "
PricewaterhouseCoopers in work, and the network's crime, Mr O'Neill said that, until a few years ago, there .

The other consequence, the ob-
Linthicum, Md database should be isolated be- Stephen A Schutze, director was a sort of "glass ceiling" on vious one, is from an insurance

"A solution should not Just fo- hind security firewalls of eStrategies at the American D&0 judgments That threshold, standpoint," he said
cus on one particular risk," said A third risk scenario involves Bankers Assn in Washington, he said, limited the "worst case "You can't be paying out these
Mr Moseley, speaking as part of privacy and branding exposure noted that one of the major risks possible" to $100 milhon kmds of dollars without somebody
a panel on e-business risk man- in cases in which the financial of e-business is that "You really "So in the old days, in terms of starting to hurt after a while So
agement at the 2001 American institution's site provides links don't know who's out there evaluating your insurance pro- when we talk about price increases,
Bankers Assn Insurance Risk to external transactional sites that's trying to grab your trans- gram, that kind of glass ceiling was I'm fairly concerned whether the
Management Conference, held that appear, to the site visitor, action " kmd of the outer limit," Mr Bailey increases we've seen in the past few
last month in San Antonio to be part of the bank's site In But there are four elements of said months-10%, 15%, if that's what

Mr Moseley outlined several such cases, an online customer security on the Internet-au- Tnat has changed over the past (insurers are) getting-will be
e-business scenarios that could thentication, non-repudiation, two years, however, he said During enough to sustain this book in the
create exposures for financial message integrity and confiden- that period, D&0 losses exceeded long term "
institutions '1 look at biometrics as tiality-that together can in- the $100 million barner in several And, Mr Bailey noted, "I know

One such situation is that of a crease user confidence in online cases, moving beyond $1 billion in of at least five or six cases that w11sort of an on-off switch.
bank introducing an online transactions, he said some cases and reaching the $2 83 be coming out in the next six
banking system In that see- It'$ Sort Of like Sealing an Mr Schutze suggested that billion mark in a settlement m the months that will be in the same
nario, Mr Moseley said, the in- envelope,' says biometric methods of authenti- shareholder class action against $100 million-plus category, and
stitution is exposed to the lisk cation, such as retinal scans or Cendant Corp and its directors and some of these will be more than
of hacker attacks that could Stephen A. Schutze. thumbprints, will eventally re- officers in 1999 $200 million "
severely damage the company's place the passwords and IDs Tne Cendant case, which Looking forward, potential prob-
reputation "These days, that's currently in use stemmed from a lawsuit charging lems lurk in the area of information
actually a very real risk," the goes from the institution's site With those blometric authen- that the defendants had artificially disclosure
consultant said to a third-party site to perform tication devices, "It's something inflated the company's stock price As it iS in other business areas,

The solution to that risk is to a transaction, though to the cus- you are, so it's that much harder through an accounting fraud, in- the Internet is creating some poten-
conduct penetration testing to tomer, lt appears as though he to steal than something you cluded characteristics common to tial new risks In the D&0 realm,
gauge the effectiveness of sys- or she never left the bank's site know," he said many of the largest recent ludg- with Web sites and online forums
tem security, Mr Moseley said The risk to the bank is the For now, cost and puolic ac- ments and settlements-alleged fi- such as chat rooms and message

"Penetration testing is when possibility of damage to its cor- ceptance have slowed the imple- nancial restatements and institu- boards presenting particular dis-
you hire ethical and skilled porate reputation if the external mentation of such authentica- tional mvestors as plaintiffs closure problems that must be
hackers to try to break into sites are compromised or cus- tion methods But, Mr Schutze In the Cendant case, "You just managed
your system," he explained tomer privacy is violated The said, "It's coming " had the combination of bad facts And a new Securities and Ex-

"They have to be people you solution, according to Mr Mose- In practice "I look at oiomet- and enormous damages, so there change Commission iegulation that
trust, and they have to know ley, 15 making it clear to online rics as sort of an on-off switch," just was no ceiling to the settle- took effect last year has created
what they're doing " customers when they are actual- Mr Schutze said, with the bio- ment," Mr Bailey said some new potential headaches for

Done properly, the testing ly linking to external sites metrics used to switch on such In general, "Whenever you see a directors and officers That rule,
Identifies any holes in a sys- But regardless of the steps a devices as digital certificates, financial restatement case, you can Regulation FD, aims to promote
temy security measures, Mr bank might take to secure a site, essentially Internet credentials count on that case bing very diffi- fair disclosure of information to
Mosely said Such testing "Even the best security firms based on patis of large prime cult to defend and probably very shareholders by eliminating selec-
should be done periodically, he will tell you they can't guaran- numbers designed to prevent re- expensive," Mr Bailey said And, tive disclosure
added tee you'll be 100% secure, so pudiation of transactions he noted, "We're seeing more of The regulation requires that

A second scenario posing risks you need some sort of cover- "It's sort of like sealing an en- these where the lead plaintiffs are companies disclosing matenal,
for financial institutions in- age," said David T O'Neill, vp velope," Mr Schutze said Institutional Investors " non-public information to SeCUrl-
volves third-party companies, at The Fidelity & Deposit Cos The biometric authentication Though the trend isn't ties market professionals or stock-
hired to provide customer ae- in Baltimore also could activate a digital sig- widespread, it seems that it is re- holders who could be reasonably
count data, that have access to And, Mr O'Neill noted, e- nature, an algorithm-based sponsible for some Inflation of set- expected to trade on that informa-
the institution's network commerce security isn't Just a number that guarantees the m- tlements, Mr Bailey said tion must simultaneously provide

Such arrangements involve matter of installing system fire- tegrity of the message Or a bio- In addition to an "unprecedent- that information to the general
the risk of attacks to the ven- walls Insider attacks on sys- metric device could enable en- ed" number of financial restate- public if the exposure was inten-
dor's system that could lead to tems are a very real threat "The cryption that ensures the confi- ments and institutional investor tional, or they must make it public
damage to the financial institu- human element is very impor- dentiality of the transaction plaintiffs contnbuting to the shat- promptly if the disclosure was un-
tion's network assets The solu- tant," he said Taken together, digital cer- tering of the settlement celhng, intentional
tion, according to Mr Moseley, In that context, financial in- tificates and signatures involv- "The plaintiffs bar is pushing hard- While it doesn't provide a direct
is stionger authentication sys- stitutions with online opera- ing biometrics will help prevent er for settlement dollars than they cause of action, Regulation FD
tems and a segmented coiporate tions need insurance coverage identity theft, Mr Schutze said, ever were before," Mr Bailey said could pave the way for additional
network appropriate for the related ex- noting, "Identity theft is becom- With more cases being dismissed D&0 suits if the increased volume

Rather than Just a user name posures, Mr O'Neill said "Is ing a bigger and bigger prob- as a result of the federal Private of information disclosed leads to

and password, such mechanisms the standard (general liability) lem " Securities Litigation Reform Act of greater volatility in stock prices,
1995, the plaintiffs bai is pushing Mr Bailey suggested
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GLOBAL BRIEFS Foreigners in China reorient
- -

The fmal cost to French insurers of the ' 1641----*-- 15'.7 , 4
' ° Aftermath of regulatory crackdownwindstorms Lothar and Martin that bat-

tered France in December 1999 has been 1 r' '. 4 ...L 61.1 leaves local insurers stronger
estimated at 44 3 bilhon francs ($63 bil- /-0 s . Ii//P L--7 - 1,
hon) The Federation Francaise des Soci- By GAVIN SOUTER managing director at Marsh
etes d'Assurance said that 90% of private '. Lj

1 C Inc and chief executive of its
--

claims and 80% of corporate claims have .U i .
NEW YORK-Radical North Asia operations based in

now been settled The FFSA announced 1 changes in China's insurance Sydney, Australia
that the storms represented the biggest } 1 environment during the past Instead of virtually extending
single catastrophe ever borne by the , two years mean that risk man- their global programs to cover
French insurance Industry Chubb Corp ---

agers with exposures there face Chinese risks, risk managers
has established a new operating unit in 7-7 more-stringent regulations, a must now buy most of their

r

London Chubb Anancial Solutions Rep- brokerage executive said coverage from local insurers
resentative Services Ltd wlll structure

-- 1 F:- r,E-, Since Chinese authorities be- and negotiate terms with un-
and execute credit, equity, weather and - gan cracking down in 1999 on derwriters in China, she said
energy financial products It Mll be head- the frequent breaches of the While risk managers can still
ed by Richard Hams, formerly managing

./ country's insurance regulations, obtain coverage that comple-
director of AIG Risk Fmance Willis Aus- LiL!&1£3 many foreign risk managers ments a global program, they
tralia Ltd., the Sydney, Austraha-based

, subsidiary of London-based broker Wilhs ,
have had to rethink and recon- can no longer dictate terms to
struct their insurance programs Chinese insurers, she said

i Group Ltd, has acquired Austrahan bro- | .. in China, said Yuan-Kee Lee, a See China on page 17
ker Bradstock GIS Gary Seymour, pnn-
cipal shareholder in Bradstock, has lomed
Willis Australla as managing director
Bradstock speciallzes in insolvency-relat-
ed Insurance products m the Asia-Pacific Equitable agrees Small rate jumps
reglon Lloyd's of London has issued a
statement to deny reports m the Swiss seen for P&1 clubs
press that it was the lead Insurer of a miss-
ing pink diamond worth an estimated to acquisition
500,000 Swlss francs ($303,950) The stone

b.was stolen when it was being transported despite losses
from Geneva, Switzerland, to South
Afrlca Lloyd's denied reports that it had

id from Halifax
offered a reward for the diamond and had By EDWIN UNSWORTH ratio rose, to 112% 1 2000 from
engaged a team of diamond hunters to try By SARAH VEYSEY scheme of arrangement, or 92% the year before, while the
to recover the stone Lloyd's said that, as a orderly runoff of the compa- LONDON-Shipowners may P&I clubs' combined ratio rose
following insurer, it was playing no active LONDON-The belea- ny Equitable has about pay slightly higher hability m- to 133% from 126%, according
role m the recovery effort Premium vol- guered Equitable Life As- 450,000 pension policyhold- surance rates as they renew to S&P
ume for Pans-based msurer Assurances surance Society-one of the ers-many of them partici- their coverage this month with S&P's analysis is part of the
Generates de France topped 100 bilhon United Kingdom's biggest pants in company pension rating agency's 2001 Marine
francs ($14 3 billion) for the first time m occupational pension pro- plans-and manages funds Mutual Report which provides
2000, the group announced AGF, a sub- viders-received a possible totaling around £34 billion
sidiary of Munich, Germany-based Alhanz

an annual look at the financial

lifeline last week, after it be- ($49 95 billion), accounting 1 1 s:, 401*f strength of P&I clubs Despite
A G Holdtng, recorded consohdated pre- came the sublect of a brief for about one-tenth of the the loss turned m by the group,
mium volume of 6 21 bilhon euros ($5 81 bidding war British pensions market there were few changes in S&P's
billion) in nonlife insurance for London-based mortgage Shortly after Equitable ac- latest ratings of 17 P&I clubs
2000 Guernsey's Financial Services bank Halifax Group PLC cepted the Halilax offer, Rowena Potter managing di-

i!Commission has approved regulations, and GE Capital Corp, the however, GE Capital made rector of S&P s financial ser-

The Protected Cell Compames (Special Stamford Conn -based fi- its own offer and sought reg- vices group, which compiled the
Purpose Vehicle) Regulations 2001, that nancial services arm of Gen- ulatory intervention to block - 1!1151] report, said that one reason that

a

wl.11 perrmt companies to use protected eral Electric Corp, both the Halifax deal so that its rate increases will be moderate

cells for securitization deals Sirius Inter- made offers last week to bid would be considered is the market's continuing
national Insurance Corp. U.K. has ex- purchase the operating as- GE Capital offered to pay strength Another is that a per-
panded its presence m the London market sets of Equitable and pro- Equitable £425 million
The group has moved to new premises m vide the insurer with varying ($624 3 million) for its oper- insurers, which S&P highlighted
the London Underwriting Centre to ac- amounts of financial relief to ating assets, and reportedly 1- in last year's report seems to
commodate a new trade credit and pollti- help Equitable meet its lia- offered to extend a similar

1
ceived threat from competing

have abated The mutuals' main

cal rlsk underwriting team headed by bilities amount of loan support and competitors are a handful of in-
Matthew Woollam, formerly of Limit Un- On Feb 5, Equitable's reinsurance to the insurer's surance companies, including
derwntmg Ltd Gerard Heymg has been management board accepted so-called "with-profits AXA Global Risks SA, British

named chairman of the management the Halifax offer, under fund," which backs the Marine Luxembourg S A and
board of Warsaw, Poland-based AIG which Hahfax would make a guaranteed annuity rate-or protection & indemnity clubs, the Dragon syndicate at Lloyd's
Poland Insurance Co S A Mr Heynig was cash Injection of up to £500 GAR-pensions and other after the shipowners mutuals in of London (BI, Feb 14, 2000)
previously senior officer for the Benelux million ($734 5 million) into policies GE Capital also 2000 experienced their first neg- "Therefore, despite having a
countnes at AIG Europe S A Lloyd's of the company's life insurance said that if its offer were ac- ative results in a decade, ac- negative outlook on the mar-
London-based Insurer Goshawk Insurance resenes and would pay Eq- cepted, lt would sell the cording to Standard & Poor's ket's operating performance,
Holdings P.L.C. plans to enter the profes- uitable £500 million to ac- company's sales force but re- Corp Standard & Poor's takes a posi-
sional indemnity market The group has quire its assets, sales force open its life insurance fund On a consolidated basis, the tive view on the fundamentals of
appomted Martin King, previously profes- and certain of its products to new business produced by 17 clubs tracked by the rating the market as a whole," she said
sional mdemnity underwnter at Equitable would use the GE's other European life in- agency showed a pretax loss of Of the 17 P&I clubs rated, the
Cotesworth syndicate 1688, as professional proceeds as well as existing surance operations It would $1365 million in 2000, com- ratings of 12 were left un-
Indemnity underwnter Lloyd's of Lon- assets to finance a proposed See Equitable on page 17 pared with a $1585 million changed Four saw their S&P
don-based insurer Cathedral Underwrit- profit in 1999 Their paid less See P&I clubs on next page
ing Ltd. has added to its remsurance team
with the appointment of John Hamblm as
underwriter Mr Hamblm was previously
acbve underwnter of Limit syndicate 566

U. K. responds to public farm E. coli risks
Cathedral syndicate 2010 has recorded
remsurance premium volume of £26 mil- By CAROLYN ALDRED Safety Executive to rewrite its surers for the farm and the by E coh bacteria on the farm
lion ($382 milhon) since it began under- risk management guidelines for school's local authority, includ- prior to the claimant's accident
writing last November, the group an- LONDON-A compensation farms that are open to the gener- mg about £200,000 ($293,920) for The defendants settled for 95%
nounced It prolects total premium volume settlement of £2 6 million ($3 8 al public pain and suffering of the amount sought, splitting
of £55 milhon ($80 8 milhon) for the 2001 milhon) awarded to a young boy Tom Dowling was 4 years o.d Bowmans Farms Ltd was sued the liability at 55% and 40% be-
year of account Stuart Traghenn has who contracted E coli after a when he contracted an E ech for "failing to institute a proper tween the farm and local author-
been appointed proiect director of the school trip to a farm highlights bacterial infection, believed to be hygiene system to provide wash- ity, respectively
Assn of British Insurers' Raising Stan- the risk management and insur- from a goat, while visiting an ing facilities for visitmg children The Dowling lawsuit alleged
dards initiative The initiative, launched ance concerns of farms and mu- open farm operated by Bowmans and for failing to close the farm that signs at the farm warning
last October, is aimed at, among other nicipahties Farms Ltd in Hereordshire _n to visitors when they were aware children to wash their hands
goals, developing a customer-satisfaction Last month's settlement of the June of 1997 As a result of :he of the infection," according to were not sufficient for young
standard and working with insurers to case in London's High Court is infection, the child who s now the complaint filed on behalf of children who were unable to
help them gain accreditation from the the latest in a string of multimil- 7, sustained severe brain damage the boy The London oorough of read them E Coll iS a type of
U K government's Pensions Protection lion-pound payments that are and spastic quadriplegia, requir- Barnet, which governed the boy's bacteria commonly found in the
and Investments Accreditation Board dnving up rates for municipall- ing 24-hour care for the remain- school, was also named as a de- feces of farm animals, such as
Formerly, Mr Tragheim was director of ties and owners of farms open 3 der of his life-esliinated to be fendant in the lawsuit for failing cattle, that can be spread by hu-
affinity relations at Teachers Provident the public only 25 years A total settlement to check whether the farm was man and animal contact
Society This most recent incident also of £2 6 million was agreed upon suitable for children after two Although the farm had in place

has led the U K Health and by the claimant's lawyers and in- other children had been Infected See Farms on next page



16 / Business Insurance, February 12, 2001

INTERNATIONAL -

P&1 club ratings

International Group

American Steamship Owners' Mutual
Protection & Indemnity Assn. Inc.

The Britannia Steam Ship
Insurance Assn. Ltd.

Assuranceforeningen
Gard-glensidig

The Japan Ship Owners' Mutual
Protection & indemnity Assn.

Liverpool & London Steamship
Protection & Indemnity Assn. Ud.

The London Steam-Ship Owners'
Mutual Insurance Assn. Ltd.

North ot England P&1
Assn. Ltd.

The Shipowners' Mutual
Protection & Indemnity
Assn. (Luxembourg)

Assuranceforeningen
Skuld (Giensidig)

The Standard Steamship Owners'
Protection & Indemnity Assn.
(Bermuda) Ltd.

The Standard Steamship Owners'
P&1 Assn. (Europe) Ltd.

The Standard Steamship Owners'
P&1 Assn. (Asia) Ltd.

The Standard Steamship Owners'
Protection & Indemnity Assn.
(London) Ltd.

The Steamship Mutual Underwriting
Msn. (Bermuda) Ltd.

Sveriges Angfartygs Assurans
Forening (The Swedish Club)

The United Kingdom Mutual
Steam Ship Assurance Assn.
(Bermuda) Ud.

The West of England Ship Owners'
Mutual Insurance Assn.

(Luxembourg)

Location

New York

London

Arendal,
Norway

Tokyo

Liverpool,
United Kingdom NR

London

Newcastle,

United Kingdom

Luxembourg

0150,
Norway

S&P ratings

1/24/01 2/3/00

BBB+

Api

Api

BBpi

A-

Api

Api

BBpi

Bermuda AA-

United Kingdom AA-

Singapore · AA-

London A-

Bermuda BBBpi

Goteborg,
Sweden

Bermuda

Luxembourg

BBBpi

AA-

BBBpi

NR= Not rated. "pi" denotes latings based on published information and not on meetings withthe enmy.

Source: Standard & Poor's Corp.

BBBpi

Api

Api

BBpi

NR

API

BBBpi

Api

BBBpi

AA-

AA-

AA-

BBBpi

BBBpi

BBBpi

Api

BBBpi

P&1 clubs
Continued from previous page
ratings raised-the American

Steamship Owners' Mutual Protec-
tion & Indemnity Assn. Inc. to
BBB+ from BBBpi, the North of
England P&I Assn. Ltd. to A- from
BBBpi, the Standard Steamship
Owners' Protection & Indemnity
Assn. (London) Ltd. to A- from
BBBpi, and The United Kingdom
Mutual Steam Ship Assurance
Assn. (Bermuda) Ltd. to AA- from

Api.
Only Assuranceforeningen

Skuld, the Oslo, Norway-based P&I
club, had its rating cut, to BBpi
from BBBpi. The report says the
Skuld downgrade reflects "the con-
tinued poor operating performance
and potentially weakened corpo-
rate profile following another diffi-
cult year for the club." S&P added,
though, that this downside is partly
offset by the club's "strong finan-
cial flexibility and good business
position."

Commenting on the rate increas-
es that P&I clubs will be seeking at
their Feb. 20 annual renewals, Ms.
Potter said they are likely to be in
the relatively modest range of 7.5%
to 10%.

One reason for this is that the

Farms
Continued from previous page
washing facilities and safety fences
that separate livestock and the
public, as was recommended by the
HSE at the time, "this case has
been instrumental in the HSE

rewriting guidelines" for farms
open to the public, said Andrew
Wolfe, farms director at Bowmans,
which is based in London Colney,
Hertfordshire.

HSE Inspector Mike Sebastian
confirmed that formal health and

safety guidelines for open farms
were drawn up by the HSE after
the incidem These guidelines were
subsequently revised last June and
incorporate many of the lessons
learned by the HSE investigation
team after the Bowmans case.

Mr. Sebastian, who is based in
Stoneleigh, Warwickshire, esti-
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clubs continue to enjoy "extremely
favorable" terms on the Interna-

tional Group of P&I Clubs' excess
of loss reinsurance program, which
last year set rates until 2002. The
International Group is currently
made up of 15 P&I clubs, which
pool their reinsurance coverage for

Increases crt the Feb. 20

annual renewals are

likely to be in the modest
range of 7.5% to 10%,
says S&P's Rowena Potter.

large losses.
The report also states that the

clubs' free reserves-assets set

aside to be used, if necessary, to re-
duce the need to call on members

for additional funds to meet

claims-had been increasing over
the last few years but took a sudden
dip in 2000.

The report says that, while.many
clubs have continued to build re-

serves, some have suffered a rever-
sal due to exceptionally poor claims
experience, low premium levels or a
downturn in investment earnings.

In addition to the loss turned in

mates that children account for

half of the 10 million-12 million

people who visit farms in the Unit-
ed Kingdom annually, which result
in about 10 incidents of E. coli in-

fection each year.
Since the incident, Bowmans,

which is open to the public every
day, has instituted additional man-

by the group, consolidated premi-
ums of the 17 P&I clubs were $1.88

billion last year, down 7.4% from
the year earlier, according to S&P.
Gross claims paid stood at $1.87
billion, up 4.5% from 1999. Invest-
ment income dipped 9.4% to $235.1
million in 2000.

Apart from predicting moderate
rate increases this year, the S&P re-
port forecasts that P&I clubs will
start to offer more-diversified, cus-

tomer-driven products. "Clubs and
their managers must develop the
flexibility to satisfy all owners, and
this will probably mean cooperat-
ing with other organizations to of-
fer a full range of services," the re-
port says.

It also predicts that information
technology will become a key dif-
ferentiator between clubs. "IT is

clearly a tool that can help to put
companies ahead of the pack, in
terms of claims handling, policy
forms, efficiency, expense control
and in communication with clients

generally," the report says.

Copies Of the 2001 edition Of the
Marine Mutual Report are available
from Standard & Poor's, Third
Ftoor, Broadgate West, 9 Appoid St.,
London ECM 2AP,· e-mail: insur-

ance_info@standardandpoors.com.
The cost is £495 ($725)

visits in recent years and offer risk
management advice to our policy-
holders on this issue," he said.

Meanwhile, "the case itself is just
one of many large settlements in li-
ability claims brought against
farms in recent years, which has re-
suited in a 100% increase in settled

claims over the last five years," said

'It would be a real shame if this case puts
people off visiling fawns and the countryside,
but the whole industry needs to manage the
risk better,' says Bowmans' Andrew Wolfe.

agement procedures and upgraded
facilities to further reduce the risk

of a member of the public contract-
ing E. coli, Mr. Wolfe said.

For example, there are additional
wash basins throughout the farm,
additional fencing between animals
and the public, tighter rules pro-
hibiting contact between visitors
and higher-risk animals such as
calves, he said.

In addition, warnings are sent to
schools about the risks and teach-

ers must read and sign the warn-
ings before school trips, Mr. Wolfe
said.

As more and more English farms
diversify and open their operations
up to visitors, encouraged by the
government and the farmers union,
it is vital that they take risk man-
agement and safety considerations
seriously, he said.

"Although our loss was fully in-
sured, the extra costs and loss of
revenues incurred following the in-
cident have had a serious affect on

our business," Mr. Wolfe said.
"It would be a real shame if this

case puts people off visiting farms
and the countryside, but the whole
industry needs to manage the risk
better," he said.

A spokesman for Stratford-upon-
Avon-based National Farmers

Union Mutual Insurance Society

Ltd., one of the United Kingdom's
leading insurers of farms, pointed
out that it is very important that
farms open to the public make visi-
tors aware of the risks involved

and the need for good hygiene.
"We have been extremely aware

of the risks to public health of farm

the spokesman for the NFU Mutu-
al, which was not involved in this
case

As a result, "we see the need for

liability premiums to increase
across the farming sector," the
spokesman said.

According to advice from St.
Paul International Insurance Co.

Ltd., a leading insurer of U.K. local
authorities, a risk management au-
dit of an open farms would include
checking for:

• Adequate signage giving health
and safety warnings, such as in re-
gard to washing hands.

• A satisfactory staff-to-visitor
ratio.

• Acceptable facilities.
• Well-maintained accident

records.

• The use of protective clothing.
Commenting after the settlement,

Alison Moore, Barnet Council's
member in charge of education,
said that "Barnet Council is deter-

mined that such an incident does

not happen again and will make all
efforts to ensure that this is so. On

top of existing measures, the De-
partment for Education and Em-
ployment has issued guidelines to
govern such visits and the council
regularly reminds schools of the
importance of following them and
ensuring children follow good hy-
giene practices, such as washing
their hands after touching ani-
mals."

Barnet Council's share of the set-

tlement was paid by its insurer,
Zurich Municipal, after a £100,000
($146,960)retention, said a council
spokesman. m
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Equitable about 100,000 guaranteed annuity funds The value of the un.ts can uitable's success at meeting its 11- ization and solvency of Equitable
rate pension plans The GAR poli- rise and fall with the funds' in- abilities should policyholders not vote to
cyholders sued when Equitable vestment performance "The main upside (to the deal) approve the restructuring later

Continued from page 15 tried to pay them lower benefits A key challenge to Equitable is connected to a related proposal this year "
also turn Equitable's headquar- than 11 had guaranteed will be winning support for 1ts to achieve a settlement between Halifax already owns UK-
ters in Aylesbury, England, into In addition to Prudential walk- proposed scheme of arrangement GAR and non-GAR policyhold- based life insurer Clerical Medical
GE's European center for pension ing away from the table, aUK from policyholders If it can nego- ers," said Standard & Poor's Corp Investment Group Ltd, and the
administration services unit of Dutch insurer AEGON tiate settlements of ltS liabilities in London "If this is agreed, Eq- acquisition of Equitable would

When Equitable said it would N V and Sydney, Australia-based with GAR policyholders and other uitable Life will have greater cer- more than double ltS assets under
stick with Halifax offer, GE Capi- AMP Ltd both also pulled out of a policyholders, that would enable tainty regarding its liabilities and, management to £65 billion ($95 49
tal reportedly offered to sweeten bidding race for Equitable last it to cap its liabilities at around as a result, will have greater fi- billion) from £30 billion ($4407
the terms of ltS offer But when month the £15 billion mark, which is the nancial strength and investment billion)
that failed to sway Equitable, GE flexibility " Moody's said that the acquisi-
Capital withdrew its bid on Feb If policyholders and creditors tion of Equitable would strength-
8, according to Reuters news ser- approve the scheme of arrange- en and diversify Hahfax's earn-
vice Key to the Halifax offer was the prospect of ment, Halifax would make an ad- 1ngs It added that the transaction

The Equitable board described
receiving funds to help Equitable meet its ditional cash payment of £250 would not expose Halifax to any

the Halifax offer as more attrac- million ($367 3 million) into Equi- uncapped liabilities in its own
tive than the GE offers Key to the liabilities to policyholders under its table's closed with-profits fund with-profits fund
Halifax offer was the prospect of and would make a further pay- The National Assn of Pension

receiving funds to help Equitable proposed scheme of arrangement. ment of up to £250 million, con- Funds, which represents many
meet its liabilities under its pro- tingent upon the profitability of companies with pension funds in-
posed scheme of arrangement the business in 2003 and 2004 vested in Equitable, called for a

A scheme of arrangement is a "If a settlement is not achieved, company pension scheme special-
method under U K law that al- The guaranteed annuity rate amount the House of Lords said it it is possible that Equitable Life's ist to be appointed to the Equi-
lows financially troubled insur- pension plans are part of Equi- owed If it fails to settle with the financial strength could deterio- table board amid fears that mem-
ance companies to negotiate set- table's with-profits policies, groups of policyholders, however, rate, reflecting the potential im- bers of occupational pension plans
tlements of their liabilities to poli- which are products that build up a its eventual liabilities could ex- pact of adverse investment mar- may be shortchanged by the Hah-
cyholders and other creditors, and cash value-typically in the form ceed that figure and the funds that kets on the GAR liability of the fax deal
to plan for the orderly distribu- of crediting policyholders with the Halifax deal would provide closed fund," S&P pointed out The NAPF pointed out that, lf
hon of their assets annual bonuses linked to the prof- London-based Lovells, a law S&P changed its CreditWatch the deal goes through, GAR poh-

Equitable's proposed scheme itability of the insurer-in addi- firm acting on behalf of Equitable rating on Equitable to "develop- cyholders would have to relin-
would pay its GAR policyholders tion to underlying benefits They in the proposed sale, described the mg" from "negative" in the wake quish entitlements on future con-
a lump sum that would increase can include life insurance policies, life insurer's proposed scheme of of the Halifax announcement tributions in return for a lump
the current value of their policies as well as pensions, savings plans arrangement-under section 425 "The revised CreditWatch impli- sum
by about 20%, the company said and trusts Bonuses added to ac- of the U K Companies Act of cations reflect the upside poten- "The non-executive directors

Equitable, the world's old mu- counts cannot be taken away Eq- 1985-as "groundbreaking " tial to the ratings as a result of the are the people who will have ulti-
tual life insurer, closed its doors to uitable has about 190,000 GAR Section 425 schemes of arrange- injection of sale proceeds into the mately to pilot any deal through
new business in December 2000, policyholders, more than half of ment "have been used successfully now closed with-profits fund,' the policyholders and through the
after takeover talks with London- whom are in occupational plans on many occasions in the context S&P said in a written statement courts," said Alan Pickering,
based insurer Prudential PLC The main other type of savings of the non-life insurance indus- Moody's Investors Service in chairman of the NAPF "This is
broke down (BI, Jan 1) Equitable product offered by Equitable lS try," but are rarely used in the life London also said that the pro- why we think there should be at
began pursuing a possible sale af- unit-linked policies These prod- sector, said Robin Spencer, the posed scheme would lead to "fur- least one person (on the board)
ter the House of Lords ruled last ucts also have a cash-value com- head of Lovells' insurance re- ther improvements in statutory who can empathize with company
July that the insurer owed a group ponent, but instead of building structuring practice solvency, investment strategy and scheme members It will ensure
of policyholders at least £1.50 bil- value through bonuses, a portion Rating agencies said that win- potentially future investment re- that they are left in no doubt that
hon ($2 20 billion) That decision of the premium is used to pur- ning support from policyholders turns " However, Moody's noted, their interests were represented
arose from the insurer's 1998 dis- chase units in funds administered for the sale-and scheme of ar- "significant uncertainty remains Everyone's going to have to com-
covery that lt had underfunded by the insurer, much like mutual rangement-would be key to Eq- over the long-term future capital- promise " m

China plemented certain changes the tional markets because local Chi- dictating the terms and conditions that have limited operating 11-
CIRC required nese insurers were supplying Chi- and insisting that the business be censes in China, Ms Lee said

Businesses operating in China na Re with msufficient underwrit- reinsured to their chosen foreign Policyholders can use a single
Continued from page 15 now should not risk official cen- ing information, she said camer, Ms Lee said insurance company to write cov-

Risk managers who fail to abide sure by flouting the insurance Consequently, policyholders "That is now prohibited It erage for multiple locations, but
by the local rules and attempt to regulations, Ms Lee said should be able to buy earthquake doesn't mean that your terms and the insurer must be based in the
dictate to local underwriters may In addition to ltS Beijing head coverage from foreign insurers conditions will not be acceptable, same town as the policyholder's
face severe penalties that could office, the CIRC has seven new without breaching Chinese regu- but you have to treat the insurers main location in China, or if the
leopardize their companies' oper- branch offices and it plans to open lations, she said like underwriters," she said sum of the property insured in
ations in China, Ms Lee said at a three more, she said Earthquake and flooding are Consequently, policyholders that town is more than 50% of the
Marsh seminar on China held in "So it is very important to be the two principal natural perils must provide all the information policyholder's total sum insured,
New York last week on a risk that they would normal- she explained

Insurance regulation in China ly provide to the underwriters of Another issue for foreign poli-
has changed dramatically in the their programs outside of China, cyholders is reinsurance, as Chi-
past several years, as respon:lblil_ Underwriters in China are now 'open-minded, Ms Lee said nese authorities are now strictly
ty for regulating the sector shifted they want the business, they understand thal In addition to the regulatory enforcing the requirement that
from the People's Bank of China changes over the past several 20% of all premiums must be ced-
to the China Insurance Regulatory you want coverage, and you can negotiate years, the quality of underwriters ed to China Re, Ms Lee said
Commission in 1998, Ms Lee ex- at the local insurers has Improved So, policyholders whose cover-
plained with them,' says Marsh's Yuan-Kee Lee. quite substantially, she said age is heavily dependent on facul-

Before the establishment of the "They are open-minded, they tative reinsurance should ensure
CIRC, many foreign insurance want the business, they under- that the reinsurance above that
buyers, brokers and insurers used stand that you want coverage, and provided by China Re is well coor-
local insurers as fronting compa- compliant with the laws and regu- facing businesses operating in you can negotiate with them," she dinated, Ms Lee advised
nies, reinsuring much of the bum- lati(ms," Ms Lee said China, Ms Lee said said "Otherwise, you may find that
ness out of the country, Ms Lee While the Chinese authorities In the last century, three major In many cases, policyholders you have quite a number of rein-
said have not disclosed any penalties quakes occurred in China, with can negotiate a coverage that surance leaders and claims settle-

The Chinese government disap- they would impose on policyhold- each one killing more than complies with their global pro- ment may take a long time," she
proved of these actions, mainly ers that flout the insurance regu- 150,000 people grams, but they can no longer said
because the Chinese insurance in- lations, likely penalties would in- "You must make sure that you simply demand that coverage as a One common concern that risk

dustry was not being developed as clude cancellation of business 11- understand your earthquake ex- condition of placing the business managers have about China lS the
a result of the increasing foreign censes, suspension of bank ac- posure The Chinese govern- with a certain local insurer, she risk of nationalization or expro-
investment in the country, Ms counts and fines, Ms Lee said ment has one of the best earth- said priation of their companies' oper-
Lee said The main regulation that for- quake research centers, so infor- Instead, risk managers should ations, Ms Lee said But Chinese

"They want China to have an eign investors need to be aware of mation is readily available," she appoint a local lead insurer and law bans nationalization and ex-
international-quality insurance iS that they must buy coverage said develop a relationship with that propriation of foreign companies
mdustry," she said from local insurers, Ms Lee said Flooding is a problem that Chi- insurer so that lt fully under- except in "special circumstances,"

So, the CIRC in 1999 instituted Exceptions include marine cargo na has suffered for thousands of stands the risks, Ms Lee said she said

a crackdown on the insurance in- and other coverages that are not years, and 11 lS not about to let up The geographical limitation of The government has not explic-
dustry, shutting down some for- available from local insurers, she anytime soon, Ms Lee said policies is also an issue for policy- itly said what the special circum-
eign insurers and brokers that au- said But because of the high likeli- holders, Ms Lee said stances might be, but they would
thorities said had breached the Of the coverages not available hood of flood in some areas, it is Under the Chinese regulations, likely include national security is-
1995 Insurance Law from local Chinese insurers, the difficult to secure insurance cov- insurance coverage must be Sues or issues concerning major

Among other things, the law most important is earthquake, Ms erage, she said "It's very difficult bought from insurers located in civil engineering prolects, she
prohibits fronting arrangements Lee said to buy commercial insurance to the same area as the risk unless said
and retail brokering The CIRC last year banned local cover flood because it is not insur- the total sum of property insured And if companies are affected

Marsh's own risk management insurers from providing earth- ance any more in some areas is 500 million yuan ($60 4 million) by nationalization or expropria-
consulting and reinsurance bro- quake coverage, in most cases, as where floods come every year," or the total premium exceeds 1 tion, the government lS compelled
kering operation was suspended a way to aid the state reinsurer, Ms Lee said million yuan ($120,800) And by law to compensate businesses
in the crackdown (BI, June 7, China Re The reinsurer was en- For coverages that are available those exceptions only apply to Still, there are no guidelines on
1999) The suspension was lifted countering difficulties in securing locally, policyholders should not Chinese insurance companies, not what the levels of compensation
later in the year after Marsh lIn- catastrophe coverage in interna- try to follow previous practices of the handful of foreign insurers would be, Ms Lee said m
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Layoffs Paramount among these lS to spect (see story, page 19) employers be sure there are valid, others Companies that decide to
have obiective, valid business rea- Employers should heed warning well-documented business rea- exit certain geographical areas or
sons for terminating the selected signs that layoffs may become sons for cutting particular lobs product lines or functions, for ex-

Cont:nued frompage l employees, and to conduct fre- necessary and be prepared, one "There's no magic bullet, but if ample, are less likely to face the
made in exchange for extra sever- quent analyses of the disparate attorney says there is an articulated process usual bias claims because the ter-
ance pay impact any terminations may "It is always better to make which fairly evaluates the value of minations involve shutting down

In an apparent alternative to have on protected groups, such as those decisions when you aren't in each employee to an organization, an entire operation or unit, rather
layoffs, for example, stockbroker minorities, females and employees a crisis," said Patricia Gillette, an then the decisions made can be than choosing specific workers to
Charles Schwab Corp recently who are over age 40 employer attorney with Heller more easily defended," said em- let go
announced a plan that would have Other steps include planning Ehrman White & McAuliffe in ployer attorney Steven K Lud- A general rule when doing lay-
forced employees to take time wig, with Fox, Rothschild, offs iS to focus first on function,
off-either using vacation days or O'Brien & Frankel in Philadel- advised Ms Gillette A company
as unpaid leave-but Schwab ,

If there is an articulated process in place which phia may decide, for instance, that lt
quickly backed off of that ap- Philip Berkowitz, an employer either does not need a marketing
proach when questions were fairly evaludes the value of each employee to attorney with Salans, Hertzfeld, department or can outsource its
raised about its legality Heilbronn, Christy & Viener in functions

Although some employers will an organization...the decisions made can be New York, said, "The key thing is "In that regard, companies can
seek alternatives to terminating to treat employees fairly, to have a do pretty much what they want
jobs, for other companies layoffs more easily defended,' says Steven K. Ludwig. policy in place which makes clear to," provided there is no discrimi-
may be inevitable With them the employer is making decisions natory adverse impact on one par-
come employer worries about dis- based on appropriate criteria, and ticular group, she said
gruntled employees who seek to that all employees affected are Even in these situations,
offset their reduced income by ahead, leaving a paper trail, des- San Francisco If a company sees given special severance benefits in though, there may be a disparate
turning to the courts, especially ignating more than one person to early in the year that it may be exchange for which they sign the impact on selected classes of
with suits alleging sex, racial or make termination decisions, com- having some trouble by midyear, release" agreeing not to sue workers If, for instance, an em-
age discrimination plying with relevant federal and lt "should be thinking of a plan Assuming that voluntary retire- ployer lays off only the mainte-

There are several steps employ- state laws, offering generous sev- now," rather than waiting until ment programs or attntion are in- nance department, but all of that
ers can take, experts say, to mini- erance benefits and outplacement financial problems arise, said Ms adequate or unfeasible, some lay- area's employees are members of
mize their potential liability ex- services, and treating departing Gillette off decision may be less likely to minority groups, "you're really
posure employees with dignity and re- Another attorney advises that generate liability exposures than See Layoffs on next page
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THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS TRANSPORTATION Holding Co looking to acquire a Risk Financing Manager Insurance Executive with financial
COUNTY DEPARTMENT, CHANCERY DIVISION

AUTHORITY (MTA)
NOTICE 5 hereby gwen that the Authonty Florida Surplus, Wholesale or Excess (CPA), regulatory and claim background

requests proposals from qualified firms to pro Lines Broker Please respond to The Metropoltan Transportation Authority, a looking for new challenge Have just
IN THE MATTER OF THE LIQUIDATION v,de the services indicated below Copies of multi-modal public transportation leader In completed successful turnaround, runoff

AFP may be secured from Ms. Michelle Davy, Business Insurance, Box 3154, and sale of commercial property and
OF ILLINOIS EARTH CARE WORKERS COMPENSATION TRUST Procurement Services, MTA, 345 Madison Los Angeles, seeks an individual to manage the casualty company Looking for similarAve, NY. NY 10017-3739 or by calling (212) 740 North Rush Street,

878·7261 Each document will cost a non· Chicago, Ilhnots 60611 -2590 agency's nsk financing fundion. Requiresa BA/BS situation in troubled or workout company
NOTICE OF CLAIM FILING DEADLINE AND PROCEDURES refundable fee of $150 (Cornpany checks &3yrs of supervisory·level exp performingnsk situation Would also consider work on

drawn on an U S Depository or Money Order) ' financing work oractuanal analysii We offeran state supervised rehabilitation ResumeThere will be a $2500 fee for each returned

PLEASE TAKE NOTICE, thal on Odober 26,2000, the Circuit Court of Cook County, item You may pick up the documents between excellent salary/benefit pkg Please fax your available on request Reply to Business
Insurance, Box 3150, 740 North Rush9 30am and 4 30om, Monday to Fnday (*rept resumeto (213)922-5225 oremailtaIllinots, entered an Agreed Order of Liquidation With a Finding of Insolvency and injunctive Relief holidays) or have them mated to you mis . 051}]Edma Street, Chicago, Illinois 60611-2590

agatnst Illinois Earth Care Workers Compensation Test ("EARTH CARE") Nathaniel S Shapo, document viil be available on or about Febru-
Ramsetamtary 2, 2001

Director Insufance of the State 01 Illinois, is the statutoty and court affinned Uquidator of EARTH RFP # DUE DATErnME
Orapply by calling (213) 922-7153 or

CARE ("Liquidator") 5-01-01003-0 3/13/01,400 PM For Sale

FOR· Actuanal & Risk Management Consumng (213) 922-3900 TDD or visit our website at

TAKE FURTHER NOTICE, thal on January 16, 2001, the Circuit Court ol Cook Services Small E&5/MGA Located West State www.mta.net.
Excellent financials, profitable, assetsCounty, Illinots, entered an Order Ftxing Rights and Ltabilities and Providing for the Filing ol Claims exceed Itab good companies and Lloyds

and the Setting of Claim Filing Deadlines (Fixing Order Putsuant tothe FIXIng Order, ali nghts and London Confidentiality agreement
liabilities of EARTH CARE and its policyholders, members, creditors and all Other persons required Inquiry must have your name,

address, etc
er//pevamU#B

Interested m Its properly or assets, am fixed as of October 26,2000, unless otherwise provided In
IN THE MATTER OFpnor of subsequent orders of the Court

BRISTOL REINSURANCE Please respond to Business Insurance, Executive Director

TAKE FURTHER NOTICE, thai all persons, companies of entities who have, or may Box 3155, 740 North Rush Street, Chicago,
LTD.-IN LIQUIDATION Illinois 60611-2590 The Michigan Municipal Risk

have claims against EARTH CARE, its propelly of assets, or agamst an enrollee of pollcyholder, AND IN THE MATTER OF Management Authority, located in
shall have the right to present and file with the Liquidator proper proofs of claim on of before SECTION 99 OF THE Livonia, Michigan, is seeking an executive
October 26,2001 at 430pm (C ST) COMPANIES ACT 1981 , director to serve as the chief executive

/ officer The Authority ts a public entity · Announcements
TAKE FURTHER NOTICE, thal pursuant to Section 209(4) Of the Illinois Insurance TAKE NOnCE that the Liquidator of selfinsurance pool providing liability and

Code, 215 ILCS 5/209(4), any insured under an insurance policy msued by EARTH CARE shall have Bnstol Rensurance Ltd has property coverage to its membership of · Business Opportunities
Safety Professional more than 300 Michigan localthe fight to present the Liquidator with a proof of claim setting forth a contingent claim, subject to declared a First Interim Dividend of A construction safety consultant is needed government entities · For Sale

the claimill,ng deadlme of Odober 26,2001 al 430pm (CST) The Imal date by whichevidence 34% to Scheme Creditors, pursuant in Mid-Michigan A progressive, fast
The executive director will be responsible · Help Wantedsupporting theliquidation ofany such contingent claim maybe received by the Liquidator shall be to the Scheme of Arrangement growing Workers Compensation provider for administration and conduct of all

October 28,2002 at 430 pm (C ST) No such contingent claim shall be allowed IN purposes of that became effective on 16th June, is seeking a motivated self-starter with MMRMA affairs, programs and services
good oral and written communication · Legal Noticespafticipating In any distribution of estate assets that may be made al the class "d' pnority level, 215 2000 which include risk management, claimsskills Candidates must have a strong administration, legal defense and o Position WantedILCS 5/205 (1)(d), unless suchclaim has been liquidated and the Insured clatmant has presented Any enquines regarding the above background in construction safety remsurance, and work with regulatoryevidence ol payment olsuch claim to the Liquidator on of before October 28,2002 at 4 30 p m should be addressed to Computer knowledge is a plus

(CST) Candidates should posses a Bachelors agencies A minimum of five progressive • Request For Proposals
years of experience in the fields of riskThe Liquidator Degree with three or more years management and/or insurance isTAKE FURTHER NOTICE, that the formand required contents ofallpfoofs of clatm Bristol Reinsurance Ltd experience In a related field In the · Situation Wanted
preferred The successful candidate must

am described m 215 11-CS 5/209 Proofs of claim, along with suppotting documents, lfany, afeto -In Liquidation absence of a Bachelors Degree, a Certified possess strong professional leadership
be filed with, and maybe obtained from, the Liquidator ol EARTH CARE, c/o the Omce ol the Spe- PncewaterhouseCoopers Safety Professional (CSP) with five or more attributes and have a high level of Whatever your needs in the

years experience m a related field will be
analytical skillscial Deputy Receiver, located at 222 Memhandise Mart Plaza, Suite 1450, Chicago, Illinois 60654 PO Box HM 1171 considered This position encompasses a Corporate Risk, Employee

A prool of dawn shall be deemed 'liled" with the Liquidator upon the Liquidatofs receipt thereot Hamilton large territory in Mid-Michigan Inquiries/applications In confidence must
The Liquidator reserves the fight to require such additional Information with resped to any claim Bermuda Relocation may be required be directed to The Aspen Group int'I, Inc, Benefit or Managed Health

with no direct contact to MMRMA The
filed with him as he may deem necessaty The Liquidator further reserves any and all defenses avail- HM EX Competitive salary and an attractive deadline for a complete application is Care arenas, advertising In
able to EARTH CARE upon all bled claims All proofs of claim must be duly swom to before an ofli- Telephone 441-295-2000 benefit pac<age are available April 2, 2001 To receive an application B/can help you fulfill them.cer authorized to take oaths Fax 441-295-1242 For confidential consideration, qualified packet, by mail, please send your request

candidates should send their resume, to
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Layoffs fairly laissez-faire as to how they er level Furthermore, managers management-level employees who cutting too many employees Fir-
keep performance records," said are often "very smart at getting have the power to question man- inga worker who lS over 40 years
Rich Koski, a consultant with around safeguards built into the agers' termination decisions and old, then finding six months later

Continued from previous page Buck Consultants Inc in New system to prevent doing the things have access to performance ap- you need the position filled and
going to have to be very careful, York they end up doing," he said praisals, he said hiring a recent college graduate,
said Joe Hessenthaler, a principal Companies should also make Make sure managers are "not In addition, "employers might can "be quite problematic in
with Towers Perrin in Philadel- sure the reviews they have on file Just trying to seize this as an op- want to consider establishing an terms of leaving (employers) vul-
phia are accurate, without eu- portunity to get rid of certain appeals procedure," said Liz Sny- nerable to a lawsuit," said Mr

The really tough choices for em- phemisms Letting go an incompe- problem employees," saidl John der, an employment law consul- Kuenstler
ployers-and the biggest liability tent employee who has been get- Kuenstler, a partner with Wild- tant with Hewitt Associates It is also a good idea to maintain
exposures-generally arise when ting "fair" or "acceptable" per- man Harrold Allen & Dixon in LLC in Lincolnshire, Ill "If they as much of a paper trail as possi-
layoffs require culling particular formance ratings even though the Chicago have something like that in place ble, said Dennis Coleman, a prin-
employees from ongoing units employer was in fact unhappy cipal with Unifi Network, a unit

"Obviously, it's easier to defend with that person's work could of PricewaterhouseCoopers in
a decision to stop doing some- cause problems after termination Teaneck, N J "You don't want to

thing-to stop a product line or to Lawsuits can result when some- 'If you're inconsistent and if you don't make this look in any way that in-
outsource your accounting func- body who has been given good re- dividuals are being singled out
tion-than it is to defend individ- views "all of a sudden becomes document, your chances of getting sued other than for sound business rea-

ual terminations," said Neal temble overnight," said Mr Kos-
Mollen, an employer attorney ki and the employee prevailing go way up,'

sons "

Ms Gillette said, "The key issue
with Paul, Hastings, Janofsky & Ms Gillette said she generally says employer attorney Patricia Gillette. is consistency and documentation,
Walker in Washington advises her clients to use a "multi- and if you're inconsistent and if

"It's much easier to say, 'We factored system" and examine you don't document, your chances
don't do that anymore, so we did- several factors, including the of getting sued and the employee
n't have a spot for you,' than lt lS worker's length of service, perfor- prevailing go way up, because ju-
to say, 'We're going to continue to mance record over a set period, Managers often wind up going at least there's a way to resolve is- ries believe that companies write
do that,' " but instead of six peo- experience working in various po- after the "irritants in the work- sues that come up in-house in- things down "
ple, the department will have five sitions and current skill set force, the people the managers stead of taking them directly to She added that "The other thing
"and we've selected you as the m- "And then, to the extent some- find they don't get along with," outside tribunals," said Ms Sny- that people often miss is the emo-
dividual to go," Mr Mollen said one has special skills the employer agreed Paul Mollica, a plaintiffs der tional component of this, really

To minimize their exposure, em- can't live without, that's going to attorney with Meites, Mulder, Employers' actions also must trying to put yourself in employ-
ployers must use objective criteria give them a leg up," said Ms Burger & Mollica in Chicago comply with all relevant federal ees' position in terms of the anxi-
m this process, attorneys say Gillette "Employers have to be sensitive as and state laws The 1988 federal ety, the questions that need to be

"I think they have to have well- Although the decision must be to why managers are selecting out Workers Adjustment and Retrain- answered, the handholding and
founded reasons for making dis- based on neutral facts, "this is dif- particular individuals " ing Notification Act, for instance then the reassurance to people
tinctions among employees, in ficult because we're really human So employers can defend them- requires employers to provide 60 who are staying that things will
particular whom they're going to beings with biases and prqu- selves against such claims of indi- days' advance notice of plant clos- be OK- without guaranteeing
let go and whom they're going to dices," said L Steven Platt, a vidual bias, experts strongly rec- ings and mass layoffs that fall anything, because things may not
keep," said Marc E Weinstein, a plaintiff attorney with Arnold & ommend more than one person within its Jurisdiction, and there be OK "
plaintiffs attorney with Kolman & Kadjan in Chicago Most people make the decision on termina- are equivalent state laws as well Another mistake employers
Associates in Langhorne, Pa know enough not to act on them, tions Also, under the federal Age Dis- make is they "tend to err on the

"They should have clear criteria but "they creep into decision- That way, "the employer can be crimination and Employment Act side of cheap," by doing things
as to how the employees are being making anyway," said Mr Platt, confident there's no animus on the of 1967, employees who are over like offering "

really minimal"
judged, and then apply those cri- who is also president of the Na- part of one decision-maker to- 40 must be given 45 days to sign a severance packages, such as ask-
teria for each employee And be tional Employment Lawyers Assn wards a protected class," said Mr waiver agreeing not to sue, and ing employees to sign waivers
very cognizant of whether more Senior management must make Weinstein another seven days after they sign agreeing not to Sue in exchange
employees in any particular pro- a strong commitment to ensure "I always recommend a reduc- the agreement to rescind it for just two weeks' severance pay,
tected class are being let go than that layoffs are done fairly, and tion in force committee,' which Employers must also provide and by not offering any kind of
in other classes this must be communicated, Mr has the power to review every de- these fired employees with statis- outplacement service, Ms Gillette

"If it looks like employees in Platt said "My experience is se- termination and decision to assure tical data on other employees in said
protected classes are being dispro- nior managers do have that kind that lt'S based upon appropriate comparable positions, both those "You have to find a way to bal-

- portionately affected, then they've of an outlook," but often "the criteria," said Mr Berkowitz who are fired and those who are ance the economic factors with

got to take another look at the cri- message gets garbled in the trans- This committee usually includes keeping their jobs some kind of system that recog-
teria they've used to evaluate em- lation" when it seeps down to the a representative from the human Employers must be careful also nizes what employees have given
ployees, to make sure that the cri- supervisory and mid-level manag- resources department as well as about not going overboard and to the company," she said m
teria are fair," said Mr Weinstein

Choosing on the basis of seniori-
ty appears to be the least compli-
cated approach, but in some in- Fair treatment reduces bad feelingsdustiles that have only recently
made an effort to diversify their
workforce, that could have a dis- By JUDY GREENWALD Employees can understand the porate clients once let go thou- ers give people up to two weeks
proportionate impact on the mi- need to make cutbacks, and if sands of employees to leave the office after they
nority and female populations A key, if sometimes over- they are treated with dignity, "There were certainly a lot of have received their termination

But even here, consistency looked, element in reducing em- "there's less likely to be a prob- animosities created and a lot of notice to "give them a chance to
helps, attorneys say ployers' risk of being sued by lem," he said folks felt they should have get their house in order," said

Peter J Petesch, an employer unhappy former employees is to It goes beyond followmg the stayed rather than the individu- Joe Hessenthaler, a principal
attorney with Ford & Harrison treat them with at least a mod- letter of the law, said Jacques als who actually got Jobs, but with Towers Perrin in Philadel-
L L P in Washington, said if com- icum of dignity and respect, at- Leger, managing consultant surprisingly few of them brought phia
panies adhere to a bona fide se- torneys advise with Watson Wyatt in San Fran- suit because (the company was) But others give employees just
niority system, it "is not going to While nobody lS happy about a half-hour to clear out the desk,
be discriminatory even if there is a losing a Job, sensitivity on the with a big guy twice their size
disparate impact on certain part of the employer helps dissi- "out in the hallway," he said
groups " pate the anger and hurt pride Employees can understand the need to Mr Hessenthaler said he

"However, if all layoffs in the that often lead to lawsuits, legal make cutbacks, and if they are treated knows of one case where an em-

past were done based on perfor- experts say ployee's mother called her son
mance, and now all of a sudden "The overwhelming majority with dignity, 'there's less likely to be a shortly after he was fired and
they're being done by of people who come to me do so was told he did not work there

seniority somebody might be because of the way they were problern,' says L. Steven Platt. anymore "He didn't have a
able to come up with a creative fired," said L Steven Platt, a chance to tell anybody "
theory for recovery," said Mr Pe- plaintiffs attorney with Arnold Employers should consider the
tesch & Kadian in Chicago impact of that sort of treatment

Another possible approach is to This is especially true for long- cisco If it feels like "you're be- very careful in designing a pro- not only on the terminated em-
do layoffs on the basis of past per- term employees, said Mr Platt, ing put through a factory of ter- cess that solicited input from all ployee but on the remaining
formance reviews But this is not who is also president of the Na- mination, you will remember quarters," he said workers as well, said Mr Hes-
always an entirely adequate solu- tional Employment Lawyers that and you w-111 act according- Employees had the opportuni- senthaler "What does that say
tion, either Assn These people, whose social ly," he said "A person who feels ty to go through a rigoro,ts pro- to the rest of the workforce?"

For instance, Murray Hill, NJ- life is frequently enmeshed in assaulted will generally punch cess to determine who stayed Bear in mind also that some
based Lucent lS reducing its head- their jobs, really do not want to back " and they saw how lt worked, "so day the employer may want to
count by 16,000 employees, in- sue their employers Neal Mollen an employer at- even if they disagreed with the rehire the employee it terminat-
cluding 6,000 whose Jobs will be But managers "have an annoy- torney w-th Paul, Hastings, result, they had a hard time as- ed, said Mr Leger Sooner or lat-
outsourced ing tendency to humiliate people Janofsky & Walter in Washing- signing what they viewed as an er, the economic situation will

Referring to the involuntary when they have to terminate ton, agreed incorrect decision to irrationali- turn around, and the country is
layoffs that will be necessary, them" through such methods as "A major corporation that's ty or discrimination They were now going through a demo-
Paul F Buckley, treasury direc- having the police escort termi- going through a significant re- much more willing to accept that graphic period where older
tor-risk management, said, "The nated workers out the building, duction in force lS going to have it was Just a difference in opin- workers will be needed
first criterion in that process is literally pushing them out the unhappy folks, but if they feel lon " As a result, despite the Furthermore, ex-employees al-
performance, but when you get door, giving the workers insult- the process was fair or their per- many who lost their Jobs, there ready know the company's cul-
into these kinds of numbers you're ing severance offers, failing to spective has been considered, were only a couple of lawsuits, ture "Your best new employee
actually losing decent performers, recognize the employees' they may oe unhappy with the "which is really a remarkable may be your ex-employee," said
too ' achievements, or voicing "false result but they re much less like- record," said Mr Mollen Mr Leger But, "if you did some-

Furthermore, the performance criticism" of their work perfor- ly to sue," he said The actual leave-taking can be thing stupid, you're not likely to
reviews themselves may present a mance, Mr Platt said Mr Mollen said one of his cor- important as well Some employ- get him back "
problem "A lot of companies are
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Brokers tain that the trend has been toward proach a bit further in the mid-1990s be one of the biggest advantages of continuity between the broker and
fragmentation when he handpicked eight brokers maintaining relationships with more myself very valuable to them," he

"We have seen that, due to (broker- from two rival firms-the former than one company, accordmg to sev- said
Conhnued from page 1 age) consolidation, more risk man- Johnson & Higgins and Aon Group eral risk managers Sherry Pixler, nsk manager for
accounts agers are looking to split their ac- Inc -and asked them to assume lomt "I have always beheved in the Storage Technology Corp m

"It depends on the philosophy of counts" as a way to get a better responsibillty for Cornmg's global competition model-where neither Louisville, Colo, also advocates the
the particular risk manager," said breadth of the marketplace and to property program broker has the whole (Insurance pro- smgle-brokerage approach
Lucille "Lucky" Gallagher, an mde- keep the brokers "fresh," said John The mam reason that approach gram), so they always try to outdo The primary advantage for us is
pendent nsk management consultant Kelly, president and chief executive worked for two years,Mr Caseysaid, each other," said Christopher E havinga single broker that is an ex-
m Denver "Some feel that they want officer of regional broker Frenkel & was that the team was made up of "a Mandel, senior director-risk manage- tension of our nsk management de-
to deal with Just one broker I did Co m New York group of young people who clicked ment, claims and safety at Tneon partment who fully understands the
that in my prior years" as vp-risk Mr Betterley said that he, too, gen- and worked well together Once some Global Restaurants Inc m Louisvule, high-tech risks" that the digital in-
management for Greeley, Colo - erally finds that chents today are us- of those people started gomg off m Ky formation storage giant faces, she
based Monfort Inc and ConAgra Red rng more than one broker other directions, however, the chem- Roger Andrews, general counsel said "We feel like that's avery un-
Meat Cos, she said "The broker Risk managers themselves are di- istry fell apart, and it just became and director of rlsk management for portant aspect of what the broker
functioned asanarm of thensk man- vided onthe matter awkward," he said E D Bullard Co in Provo, Utah, not- provides us, because we are so spe-
agement department, so I had one "In my opinion, for my company, it ed that usmg more than one broker cialized"
broker that I dealt with " is best for us to use more than one not only allows nsk managers to stay "A single-broker approach is not

But there are times, she added, major broker," said Randy Thurman, The use of mumple abreast of a variety of different prod- nght for everybody, but for us, it has
when multiple brokers should be dimctor of risk management for Gay- uct offerings, but also "helps keep been advantageous," Ms Pixler said
tapped, particularly when a nsk lord Entertainment Co in Nashville, brokers or one broker brokers sharp and on their toes, Such an approach also worked
manager needs an expert m a partic- Tenn The brokerage business is stlll really depends on the knowing that another broker is al- well for Ray Sibley, risk manager for
ular lme of business a vely personal relationship business, Washoe County m Reno, Nev

"The use of multiple brokers or one he said "I'm dealing with one-r m special needs of the
ways there "

On the other hand, Jeffrey W Pet- "I only had to call one person, I

broker really depends on the special some cases, several-members of a client,' says David Tibbals. tegrew, vp-nsk management and m- dldn't have to think about whom Ineeds of the chent and the capabih- brokerage firm that I know, trust and surance for Westaff Inc in Walnut had to call It's not as if lt'S a big
ties and services brokers provide to who know my business If that Creek, Callf, noted that although en- deal but it was only one person
solve those needs," agreed David changes for some reason, I may not couraglng competition can be useful, whenever we had a meeting to talk
Tibbals, president of D L Tibbals feel as comfortable with the person Despite the ultimate failure of the m a single-broker approach "there about issues of what the county was
Risk Management Consulting Inc in reassigned to me " joint-brokered program, Mr Casey are always competmg brokers stand- domg We could run the gamut, be-
Marietta, Ga Because of that, "my company is continues to use several brokers for ing at the altar," ready to take on the cause the broker was handlmg all of

He said that while risk managers better off at all times to have at least Cornlng's domestic and global busi- business if there are problems it," he said of his experience as the
historically have tended to use a mul- two mai or brokers wth the capab- ness Mr Pettegrew likened the broker county's risk manager "If we used
tiple-broker approach, he has seen a ties of handling all of the business The multiple-broker approach also selection process to picking a Jockey more than one broker, we'd have had
move over the past 10 years toward that we do," Mr Thurman said has worked well for James E Green, tonde ma horse race "Like the bro- to schedule different meetmgs "
use of a smgle broker Brian D Casey, director of risk risk manager for Justin Industries ken a jockey needs to intimately For the first time, Washoe County

Mr Yabbals attributed that trend to management and loss prevention for Inc in Fort Worth, Texas know the horse and the track, and I is pooling its nsks with the local fire
a growing mterest among risk man- Corning Inc in Corning, NY, also "It has allowed us to test diferent don't think that several lockeys w111 district and school distnet in an ef-
agers "in wanting to capitalize on advocates a multiple-broker ap- products and services, and it gives us help win the race," he said fort to streamline and generate sav-
some efficiencies and in wantmg the proach "It's a people business, and a second set of eyes and opinions on "If ansk manager has a special vi- ings As a result, Mr Sibley is work-
ability to getit all m one shop"This people go from one place to another risk management issues," he said mon, hke enterprise rlsk management mg on selectmg the county's broker
is due in part to the growing sophisti- So to say that you're going to stay Additionally, "I would like to think or another entical concept, I prefer to We could end up having one bro-
cation of nsk managers, who now with one broker forever, lt'S kind of that it helps prevent complacency, work with a single partner that will ker for all three agencies, we could
have a "pretty good pulse" on the hard, especially with all the swallow- knowing that, without going through really grasp the strategy or concept," hire one broker for each line of bum-
pncmg environment and know what ing up everybody's been doing," he the broker-quallfication process, we Mr Pettegrew said In addition, "I ness of the three agencies, or we
they want in terms of programs, he said, refernng to brokerage consoh- can move the business," he said find that underwnters extend special could end up with fwe or six different
said dation Indeed, maintaming a competitive consideration when they are dealmg brokers," he said "We're looking at

Some observers, however, mam- Mr Casey took the multibroker ap- spint among rival brokers seems to with a tight, cohesive team They find several options " m
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COMMENTARY

Modern approach
to natu ral selection?

Last month, a teen-age boy was criticallyhurt after he and two friends
attempted to recreate an outrageous and dangerous stunt they had
witnessed on cable television.

There followed, predictably, a lot of finger pointing at the entertainment
industry for being so irresponsible as to show outrageous and dangerous
stunts on television at any time other than the middle of the night and
without stronger warnings to the effect of "donottry this athome."

And next, just as predictably, came the counterarguments that
responsibility must rest with the viewer, or with the individual who
controls access to viewing-in this case, a parent.

Initiglly, Iagmed with these counterarguments. Upon consideration,
though, they seem to be just another way to fault the TV show.

Instead, I see this most-recent controversy as emblematic of a far mom
insidious problem that is growing in our society, and that is a growing
mluctance to call someone an idiot when he or she does something idiotic.

There was a time, not that long ago, when an individual who did
something injurious or self-destructive would be met with a reaction not of,
"Who made you do this?" but of, "What? Are you stupid?"

Generations of parents have greeted dolbsh behavior with the stern
observation, "And just because your friends jump off a cliff, does that
mean you should do it too?" Today's equivalent should be, "And just
because you saw it on TV, does that mean you should do ittoo?"

Maybe it's our newfound notions of political correctness, but we seem
less willing today to accept the notion that the

r 1- responsibility for one's actions rests with the7..I, individual. I think it's unfortunate and disturbing
'llyR

that we are less and less willing to lay the blame
where it belongs: squarely on the shoulders of those
who do something stupid and, as a consequence,
wind up hurting themselves or others.

I realize it's not nearly as satisfying to aclmowledge
that a loved one is a moron or dolt as it is to blame

some big entertainment conglomerate for these
failings. It's also not nearly as lucrative, the plaintiSs'
bar will tell you. But sometimes individuals-
especially teen-age boys-do dumb and harmful
things-and it's nobody's fault but their own.

The latest brouhaha stems from a television program on the MTV cable
network called, aptly enough, "Jackass." The show, which I admit to
having seen a few times, appeals to that part of the brain that likes to
watch outrageous and dangerous stunts, fire and explosions, public
humiliation and Rally, really dumb things that I would never try myself
but am all too happy to witness someone else doing.

In January, an episode of the MIV program was broadcast in which the
star of "Jackass" donned a fire-retardant suit that was adomed with pieces
of meat and proceeded to lie on a fiery barbecue gdll while his colleagues
doused him with lighter fluid. It was entertaining-precisely because it
seemed so outrageously dangerous and idiotic that no one in his or her
right mind would do such a thing.

Unfortunately, though, 13-year-old Jason Lind and his friends in
Torrington, Conn., somehow saw the show as instructive. A few days later,
they decided to recmate the stunt. Jason was reportedly wrapped only in
old clothing when he was set on ke, resulting in critical burns to his legs.

My initial reaction when I heard of this was to exclairn, "What an idiot!"
What happened is tragic, but them's no denying the element of stupidity
involved. We're not talking about people who are mentally handicapped or
who am too young to discern entertainment from reality.'Ihis was a trio of
13-year-olds who, frankly, should have 1mown better.

Also bear in mind that this is a show called "Jackass." That, in and of
itself, should offeraclue that these stunts am not to be emulated.
Furthermore, the show carries the following prominent warning: "Jackass
features stunts performed by professionals and/or total idiots. In either
case, MTV insists that neither you nor any of your dumb little buddies
attempt the dangerous crap in this show...."

But Jason's father appaintly is unwilling to admit that perhaps his son
and his friends were idiots for trying to create a human barbecue. Or that
he himself may have failed to instruct his child in something so elementary
as the dangers of fire.

Instead, Eric Lind called on Sen. Joe Lieberman, D-Conn., and both of
them are pointing a finger at MrV and its parent company, Viacom Inc.,

' for displaying the show.
According to Reuters, Sen. Lieberman stated: "It is irmsponsible for

MIV to air these kinds of stunts on a program clearly popular with young
teens, to air it at a time when many of them are likely to be watching, and
to do so without adequate warnings."

He continued, "There aresome things that are so potentially dangerous
and inciting, particularly to vulnerable children, that they simply should
not be put on TV, and this is clearly one that crosses that line."

But I think that failing to teach our children to think criticalbi about
what they see or to take responsibility for their actions is far more
dangerous than anything put on TV.

Editor Paul D. Winston's commentaly appears fortnight4/. He can be
reached atpwinston@train. com.

Court
Continued from page 1
civil courts, so why shouldn't those
involving workers compensation
insurance?" Ms. Kammerer said.

Insurers criticized the decision,
however, asserting it will lead to
more litigation in a state already
known for being litigious.

"What we are left with now is the

prospect of needless, expensive liti-
gation between insurers and their
policyholders," said Doug Widt-
feldt, vp of the Sacramento-based
Assn. of California Insurance Cos.

Indeed, some California policy-
holders are "ertremely upset and
will look at their premiums and
their losses and determine where

problems are, and, if they find a
problem, they will take action,"
predicted Drew Pomerance, a part-
ner in the Los Angeles firm of Rox-
borough, Pomerance, Gallegos &
Nye, who represented the employer
in the case.

The case centered on whether

Section 11758 of the California In-

surance Code, which grants insur-
ers immunity from antitrust law for
sharing information used for
ratemaking purposes, also shields
insurers from civil liability for alle-
gations of negligence and breach of
the implied covenant of good faith
and fair dealing.

In April 1994, Schaefer Ambu-
lance Service Inc. filed a bad-faith

lawsuit seeldng class-action status
on behalf of about 300,000 employ-
efs in the state that purchased
workers comp insurance from the
SCIF between Jan. 1, 1984, and
Dec. 31, 1992, and which, during
that time, faced claims litigation
from one or more of their injured
workers.

Santa Ana, Calif.-based Schaefer

alleged SCI[F had misallocated and
then misreported employers' finan-
cial information to the Workers

Compensation Insurance Rating
Bureau, which determines premi-
um rates for SCIF policyholders. In
calculating the premium, the
WCIRB considers a variety of fac-
tors, including an employer's expe-
rience modification factor. This fae-

tor involves a comparison of the ex-
pected losses of all employers to the
actual incurred losses plus reserve
estimates of the insured employer at
issue.

SCIF forwards financial data to
the WCIRB in "unit statistical re-

ports" for each policyholder. Each
report contains three columns of in-
formation: indemnity, medical, and
defense expense, or allocated loss
expense. Only the financial infor-
mation reported in the indemnity
and medical expense columns is
used to compute an employer's €x-
perience modification factor. Medi-
cal-legal reports requested by the
employer or insurer that are not
prepared by the attending physi-
cian are recorded as defense ex-

penses. SCIF, however, reported
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such costs as medical expenses to
the WCIRB, the suit alleged. As a
result, the employers' experience
modification factor was artificially
inflated, which in turn led to higher
premiums.

In 1993, the Department of Inszir-
ance issued regulations clarifying
how insurers should report medi-
cal-legal expenses to the WCIRB.
The regulations stated that medi-
cal-legal expenses should not be in-
cluded in medical expenses.

Schaefer further alleged that
SCIF refused to provide accesk to
individual rlgim files or let employ-
ers audit or monitor how the insur-

er represented them in various
workers comp actions.

Employers thus were prevented
"from auditing, questioning, or in
any manner attempting to deter-
mine whether SCIF performed rea-
sonably in administering the claims
of the insureds and to prevent an in-
sured from discovering SCIF's in-
tentional or nedligent manipulation
of the reserves and misreporting of
financial information to the

WCIRB," court papers stated.
In response to SCIF's motion

'What we are left with

now is the prospect of
needless, expensive
litigation,' says Doug
Widtfeldt.

S to dismiss the class-action

suit, the case was stayed for several
years while Schaefer pursued ad-
ministrative remedies through the
workers comp system.

On Aug 9,1994, the WCIRB de-
termined that SCIF had improperly
reported expenses for medical-legal
reports as medical, not defense, ex-
penses, and ordered SCIF to submit
revised reports for Schaefer Ambu-
lance and several other employers.

SCIF appealed the WCIRB's de-
cision to the Classification and Rat-

ing Committee of the bureau, which
upheld WCIRB's determination.
SCIF then appealed the decision to
then-Insurance Commissioner

Chuck Quackenbush.

An evidentiary hearing was held
in December 1995 before an admin-

istrative law judge, who received
numerous · documentary exhibits
and heard two days of testimony
from the parties' expert witnesses.
On May 8, 1996, the administrative
law judge issued a proposed deci-
sion, affirming the WCIRB decision.
The commissioner adopted the pro-
posed decision on 1VIay 28, 1996.

In September 1996, after the stay
on the civil case had been lifted,
SCIF filed a petition for writ of
mandate, asldng the trial court to
direct the commissioner to vacate

his order. On March 16, 1999, he
court denied the petition and en-
temd judgment in May 1999. SCIF

then moved for judgment on the
grounds that the action was barred
by Section 11758 of the state's in-
surance code, but the trial court de-
nied the motion. In May 2000, the
Court of Appeal affirmed the trial
court decision. SCIF then peti-
tioned the California Supreme
Court to review the issue.

But the high court agreed with
the lower courts, stating: "While the
question is close, we conclude Sec-
tion 11758 does not immunize SCIF

from civil liability under these cir-
cumstances."

Paul Glad, a partner in the San
Mateo, Calif., office of Sonnen-
schein, Nath & Rosenthal, who rep-
resented SCIF in the case, said he
will petition for rehearing on behalf
of the insurer.

"What the Supreme Court's deci-
sion says is that Schaefer may now
go forward and sue the State Fund
in tort for the alleged misreporting
of medical expense data to the rat-
ing bureau. The real question now
is whether State Fund's claims-

handling conduct rises to the level
of damages, which a trial court will
have to decide. In ACIC's view, the

misreporting of this data was not
bad-faith conduct by State Fund or
any other insurer," said Mr. Widt-
feldt.

"It's unfortunate because this en-

tire matter could have been re-

solved administratively if the De-
partment of Insurance had rejected
the proposed decision of the adrnin-
istrative law judge in 1996, and ex-
tricated the issue to new adminis-

trative proceedings for the fashion-
ing of a universal nEedy. So-called
'damages' could have been ascer-
tained by the Department and the
experience rating formula revised
on a prospective basis. This would
have benefited Schaefer and other

similarly situated employers on a
going forward basis whose premi-
ums may have been affected by in-
surer reporting errors," he said.

"It all comes down to account-

ability," said Jetf Pettegrew, vp-in-
surance and risk management at
Walnut Creek, Calif.-based Westaff
Inc.

"When premiums are a product
of the data that's promulgated by
insurers and submitted to a rating
bureau, the insurer has a good faith
duty to adhere to claims-handling
best practices," he said.

"And, in my opinion, as Califor-
nia has ever-increasing work comp
premiums which are continuing to
impact profitability, our courts are
simply not going to stand by and al-
low insuners to disIegard their fidu-
cialy responsibility"

Hence, "I expect we're going to
see more court opinions in a similar
mgard,"he said.

State Compensation Insurance
Fund vs. Superior Court of Orange
Countw Schaefer Ambulance Ser-

vice Inc. et aL, real parties in inter-
est, California Supreme Court; No.
SO82133, filed Feb. 1, 2001.

Privacy expansion proposed
WASHINGTON-Some Sen-

ate Democrats want to expand
new medical records privacy
regulations to grant individuals
a federal right to sue health care
providers and others for violat-
ing the confidentiality of
records.

The new privacy regulations,
which the Department of Health
and Human Services issued in

December after Congress failed
to meet the deadline for drafting
its own set by the Health Insur-
ance Portability and Account-
ability Act of 1996, call for civil
and criminal penalties of up to

$250,000 in fines annually and
up to 10 years in prison under
certain circumstances. The

rules, however, do not allow for
a private course of action.

During a hearing Thursday on
implementation of the rules,
Sen. Edward Kennedy, D-
Mass., and some other Demo-
cratic members of the Senate

Committee on Health, Educa-
tion, Labor and Pensions called
for giving patients whose medi-
cal information is illegally dis-
closed a federal right to sue.

"Experience shows that a pri-
vate right of action is an effec-

tive deterrent against violations.
Often, it is the only way to pro-
vide adequate compensation
when deterrence fails," said Sen.
Kennedy.

The rules, which entities such
as hospitals, health plans and
physicians have until Feb. 26,
2003, to comply with, have come
under fire from employers and
others for being overly complex
and costly.

Privacy groups, however, hold
that the rules do not go far
enough to protect sensitive med-
ical information.

-By Mark A Hofmann
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have liability in there, he does have The chairman of the board of the

benefit mandates, and those are thmgs American Med=l Assn, Dr D Ted
that unll Increase the cost of coverage L,ewers of Easton, Md, said m a wnt- 401(k) balances up 18%: Study

Cont:nued from page l If you increase the cost of coverage, ten statement that "this new legisla-
•Patients should have a rapid medi- people wmd up bemg unmsured " ton resolves the most-senous issues It Continued from page 2

cal review process for denial of care The McCain-Kennedy bill attracted protects patients from managed care The organizations attributed the growth to increased contribu-
• The review process should ensure no praise-guarded or otherwise- abuses, protects employers from tions and strong equity market performance

that doctors are allowed to make med- from employers frivolous lawsuits and protects state Although the average balance at year-end 1999 amounted to
ical decisions and that patients receive The measure tracks the Norwood- laws already m place It's a win-wm $55,502,42% of participants had account balances of less than
care m a timely manner Dingell bill closely in many respects for everyone " $10,000, while 15% had account balances greater than $100,000, the

• Federal remedies should be ex- Like that measure-which passed the Employers, however, wasted no analysis found.

panded to hold health plans account- House m 1999 only to die last year m a time blastlng the McCaln-Kennedy EBRI/ICI attributed the variance to factors such as the age of
able conference committee that could not proposal 401(k) plan participants, how long they had been at their jobs and

• Patient protection legislation reconcile it with a narrower Senate "It's about the same-]ust as bad as their contribution behavior

should encourage, not discourage, em- measure-the McCain-Kennedy bill where we left off," said Mr Klein of The median, or midpoint, account balance among active 401(k)
ployers to offer health care would create a new system of hability the Amencan Benefits Council "There plan participants was $15,246 at year-end 1999

In his letter to Democratic lawmak- when illegal denial of coverage result- stlll would be unlimited liability in The figures in the EBRUICI analysis do not include amounts left
ers, the premdent called for a biparti- ed in personal injury or death state courts and under some actions with pre-1999 employers or rolled over into individual retirement
san approach to patients' rights legls- And hke previous managed care brought m federal court, (and) there accounts.

lation, and he noted that, as governor regulation proposals, the new measure would stll be uncapped economic and EBRI and ICI have collaborated for the past four years in the col-
of Texas, he had worked with law- would mandate a variety of coverage non-econormc damages It would ex- lection of data on 401(k) plan participants from some of their mem-
makers from both parties to "enact guarantees, such as emergency care pose employers and healthplans to ex- bers that serve as plan record-keepers and administrators.
some of the strongest patient protec- access and continuity of care "for traordinary vulnerability that would The report includes year-end 1999 information on 10 3 million ac-
ton laws m the counby " He said he those with ongoing health care needs," discourage employers from sponsonng tive participants in 32,675 plans with a combined $573.4 billion in
belleves "that, following an indepen- according to a description of the bill health coverage " assets. This accounts for 11% of all 401(k) plans, 26% of all 401(k)
dent medical review of a health plan's that was posted on the Web site of one "From the NAM's standpoint, it is plan participants, and about 35% of all assets held in 401(k) plans
decision to deny care, patients who of the measure's co-sponsors, Sen worse than Dingell-Norwood It cre- in the United States.

have been wrongly denied" should be John Edwards, D-N C ates multiple bits at the apple It cre-
able to sue the plan in federal court Disputed coverage decisions would ates the possibility that an employer or Groupama executives exit

"I cannot support a plan, however, be subject to external review by Inde- an HMO could be sued m both federal
that encourages unnecessary or pendent medical experts According to and state courts," said Nell Trautwein, PARIS-French mutual insurer Groupama-GAN has lost two
frivolous htigation," wrote President Sen Edwards, a patent would have to director-employment policy for the top-level executives in as many weeks
Bush He noted that expensive htiga- exhaust all Internal and external ap- National Assn of Manufacturers w Alexis Ruset, chairman of the group's reinsurance subsidiary
tion that drives up health care costs peals before being able to take a plan Washington "We really don't thmk Sorema, resigned in late January, citing personal reasons Mr. Ruset
could pnce some consumers out of the to court The one exception to the pro- they've gwen much in the tort reform was replaced by Groupama's chief operating officer, Jacques Gi-
market for health coverage "I believe vision would be when "death or ir- A $5 milhon cap on federal punitive raud

it is possible to provide patients with a reparable injury has already occurred damages does not equal tort reform " Last week, Emmanuel du Boullay, head of transportation and in-
meaningful remedy when they have pnor to completion of the appeals pro- "The key stickmg issue that remains ternational msurance at Groupama, announced his resignation. He
been wrongly demed care, without cess" is the question of employer hability," will be replaced by Michel Beauchesne, the group's head of audit-
caumng other Americans to lose cover- States that have their own patient said Henry Saveth, an attorney with ing

age A responmble remedy for patients protection statutes could seek certifi- Wilham M Mercer Inc in New York Mr Boullay said that the impact of the December 1999 wind-
should protect employers from the cation from the secretary of the De- "I think that the Bush administrabon storms on the group's financial position prevented Groupama from
hgh costs of bemg sub]ect to multiple partment of Health and Human Ser- in general, and Health and Human giving priority to international development Mr Boullay said that
causes of action in multiple venues vices that their laws are"substantively Services SecIetary Tommy Thompson he felt his talents would be put to better use elsewhere
and should provide a reasonable cap equivalent" to the federal standard, or m particular, have a very good under- Groupama is still completing the integration of Group des Assur-
on damages " they could simply enforce the federal standing of employer concerns about ances Nationales, the former state-owned insurer that it acquired in

"I do not believe that any bill cur- standard or have the federal govern- potential hability for thmgs that may July 1998 The French government was forced to sell the insurer af-
rently before the Congress meets all of ment enforce lt within their bound- go wrong under their health plans ter the European Union ruled that France could no longer subsidize
these prmciples," President Bush said, aries State laws deemed "more pro- They really understand what employ- GAN (BI, Sept. 22, 1997).
in a clear reference to McCain- tective" of patients' rights than the ers are womed about Norwood clear- Last year, Groupama's chairman, Bernard Delas, left the group
Kennedy proposal federallaw would be allowed to stand ly got the message, McCain did not" suddenly (BI, June 19, 2000).

Employer representatives gave Cases involving medically review- Helen Darhng, a senior consultant
President Bush's proposals a guarded able decisions, including traditional with Watson Wyatt Worldwide in Management buys N.Y. brokerage
thumbs up malpractice claims, would contmue to Stamford, Conn, said that neither

"I read the principles as clearly mdl- be heard in state courts, where they proposal addresses a cntical question NEW YORK-Frenkel & Co Inc has a new owner-senior man-

cabng that the McCain-Kennedy bill would be subject to the penalties pro- "It seems that everybody's gettmg agement

would not be acceptable, because lt vided by state law, meluding punitive mto the act and saying, 'Let's do more The New York-based brokerage announced a management buy-
clearly doesn't meet the standards damages of everything' The key question is, out last week, led by Robert Shunk and John Kelly Mr Shunk will
(President Bush) has set forth," said Cases involving administrative decl- who's gonna pay for 129" she asked, continue as chairman of Frenkel, while Mr Kelly has taken on the
James Klein, president of the Amen- sions would be heard m federal court, noting that employers' health care new title of president and chief executive officer.
can Benefits Council in Washington with a specific ban on punitive dam- costs have been steadily climbing Frenkel also announced a new executive team, including· R P
Mr Klein said the detalls of what the ages Although the measure would

.The irony is that, on top of the al- Wolf, executive vp, general counsel and secretary; Gary E. Smith,
president would do remain unknown ban punitive damages m federal cases, ready milhons of uninsured, with the executive vp and chief operating officer, Martin Elkinson and

"The fact that the president has lt would allow the assessment of a cw- rate of mcrease coming 14 we wlll Michael Feinstein, executive vps; and Michael Glazer, chief finan-
linked his principles to the under- 11 monetary penalty of up to $5 milhon have people dropping out of the ranks cial officer

standmg that we should not be exacer- m cases where plans acted with bad of the msured" because employers will Since 1985, Frenkel had been owned by its employees through an
balang the problem of the unlnsured ts faith and flagrant disregard of a pa- be forced to drop more-expensive cov- employee stock ownership program. Mr Kelly said the ESOP was
a very important benchmark against tlent's rights erage, Ms Darling said "And what's "preventing us from having the capital structure" necessary to un-
which we should measure any propos- Sen Edwards' document says that really Important is coverage and af- dertake a focused acquisition program and remain independent.
als," he said employers would be protected against fordability for everybody " "By removing the ESOP, we will have the capital base to be very

"We are relieved that he has not em- "any liablhty, unless they directly par- "Ultimately, we w111 have a patients' competitive in the acquisition market" and be better able to estab-
braced the very open-ended liability m ticipated in making the decision on a bill of rights, but the issue was made lish various joint-venture partnerships with third parties, he said
both federal and state courts, and also, claim for benefits which resulted in pohhcally more dificult by the mtro- In a statement, Mr Kelly added that Frenkel plans "to maintam
I think, he recognizes that it's very dlf- personal injury or death " According duction of so-called bipartisan mea- our history of independence, while contmuing to expand our prod-
ficult to msulate employers completely to the document, the bill lists a "num- sure dunng the week that Bush had uct offerings and provide clients with the high level of service they
from liabihty," said Kate Sulhvan, di- be of areas that are not to be consid- demgnated as focumng on taxes," pre- have come to associate with the Frenkel name

rector-health care pohcy for the U S ered 'direct participation These in- dicted Mr Saveth "It's also question- Terms of the management buyout were not disclosed.
Chamber of Commerce "He recog- clude selecting a plan, choosing what able if McCaln helped his own cause Based on 1999 brokerage revenues of $35 1 million, Frenkel was
nizes that there should be appropnate benefits to cover under the plan, or by stepping on Bush's issueforthesec- the 33rd largest broker of U S business in Business Insurance's an-
caps on damages Those are all posi- "advocattng with the health plan on ond time this year, the :trst bme being nual broker rankings Frenkel also is a member of worldwide bro-
twe, but we are concerned that he does behalf of a beneficiary for coverage " campaign finance reform " ker network Assurex International

AIA
Briefly noted

purported to provide at the time they federal chartenng during the year
were promulgated " 2000, and "instead, focus our efforts London-based CGNU P.L C 15 Selling ltS New Zealand sub-

• Enforcement of regulatory re- on NAIC-based reforms " He noted, sidiary, State Insurance Ltd., to Sydney, Australia-based NRMA
Continued from page 2 quirements should be timely, impar- though, that the regulatory debate Insurance Group Ltd. The deal, which values Wellington-based
ments under which Insurance compa- tial and professional, with penalties has now extended to Congress, where State Insurance at about $405 million New Zealand ($181 2 mil-
ines that operate in multiple lunsdic- proportional to the violations at issue a new House committee has Jurisdic- lion), is expected to be completed in the first quarter, CGNU an-
tons should be subject to "one-stop, • A level playing field, in which in- tion over insurance, banklng and fl- nounced last week. CGNU will retain its other New Zealand prop-
nonduphcative regulation and uni- surers are subject to the same regula- nancial services, and that an optional erty/casualty insurer, Auckland-based NZI Insurance New Zealand
form laws governmg market conduct tions as their competitors, such as fl- federal chartering bill developed by Ltd. Washington state Insurance Commissioner Mike Kreidler has

activities, agent hcensing, claims nancial services flrms providmg simi- the banking mdustry is hkely to be announced he will delay implementation of a rule requiring health
practices, solvency, hquidation and lar products Introduced insurers to provide coverage for contraceptives. The rule, which was

other activities where an ongomg reg- • Technology, with regulators em- Consequently, the AIA "must be to take effect this July, will now be imposed in January 2002. The
ulatory role is in the consumer inter- bracing the use of new technologies actively and aggressively involved in commissioner said he supports the rule but found its implementa-
est " by insurers in every aspect of their this debate, both to assure that our tion flawed. ..Starting March 1, Philadelphia-based Independence

AIA further holds that, in such ar- business" principles of sound regulation are Blue Cross will reduce monthly premiums by up to 9% for 60,000
eas, "regulations should focus on the In his letter to Ms Sebellus, who is embodied m any legislation that iS Medicare health maintenance organization enrollees in five Penn-

issues that really matter to the 1nsur- Kansas' commissioner of insurance, considered and to guard against ad- sylvania counties Premiums are being reduced because of legisla-

ance-buying publle, and not impose Mr Vagley noted that the AIA had verse proposals that may be ad- tion Congress passed late last year that pumps more federal money
excessive and often-meaningless re- agreed with former NAIC President vanced by others We urge the NAIC into Medicare HMOs, the company said

quirements that remain in place long George Nichols m not to participate to be involved in this debate as well,"
beyond whatever hmited beneht they pubhcly m the debate over optional 1VIr Vagley said in his letter m
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FOR THE RECORD Excerots from B/% Dailv Online Undates. Feb. 5 - 9. 2001

I AON POSTS GAINS "Significant improve- are evident across virtually all classes of bust- $1,500 and $2,500. The policy term is up to BRIEFLY NOTED Humana Inc.'s financial out-
ment" in its operating segments contributed ness, and we believe rates will continue to 20 years, with limirs ranglng from $1 million look improved dramatically last year, with net
to Aon Corp 's revenue and profit growth m firm." to $5 million, and premiums ranging from income in 2000 of $90 million, compared
2000, the company said Brokerage and con- $250 to $1,500. with a loss of $382 million the year before
sulting revenues at the Chicago-based broker- @reinsure corn- Revenues increased 3 9%, to $10 5
age giant increased 7%, to $5.14 billion, in  SWISS RE RESTRUCTURING Zurich, billion ..Patricia H. Roberts has been pro-

2000. Corporatewide rev- Switzerland-based Swiss Re Group plans to moted to executive vp and chief operating offl-
enues, which include in- *-fli consolidate its European nonlife business into cer at General Star Management Co., the sur-
vestment income and rev- a single organization by merging its Bavarian plus lines subsidiary of General Re Corp Ms.
enues from Aon's under- Re division with its Europe division Follow- Roberts will be responsible for all of General
writing operations, m- ing the merger, Bavarian Re will be renamed Star's underwriting operations.... General Re
creased 6%, to $7.30 bil- Swiss Re Germany. Stefan Lippe, currentlY Corp. has agreed to sell a controlling interestZ - lion. As expected, Aon

25. chief executive officer of Bavarian Re, Will be- in Gen Re Securities Holdmgs, its derivatives -6// took an $82 million spe- come head of Swiss Re's nonlife business trading arm, to Roberto Mendoza, a senior
cial charge against its group, while Rudolf Kellenberger, current partner at Goldman Sachs & Co., and Peter
fourth-quarter earnings as head of nonlife operations, will devote him- Hancock, the former chief financial officer of

part of the comprehensive business transfor- self fully to his duties as Swiss Re's deputy J.P. Morgan & Co. Inc. General Re wtll retam
mation plan it announced last year (BI, Dec  REINSURANCE TRADING SITE An Internet- chief executive officer. Michel Lies will con- a mmority mterest m the firm , The board of
18,2000, Nov. 6,2000) Including the special based remsurance platform designed to pro- tmue to lead the restructured Europe division. directors of St. Paul Cos. Inc has approved a
charge, net income increased 35% for the vide a neutral site for reinsurance negotia- In addition, Anton Wittl was appointed chief $500 ndlion share repurchase program. The
year, to $474 million. Aon's beneflt consult- tions was launched last week. Reinsurance executive officer of Swiss Re Germany. new program is m addition to the $89 mltlion
ing unit, Aon Consulting Worldwide, report- buyers and brokers can use the site, remaining under a previous program. Since
ed a 17% revenue increase in 2000, to $770 www ereinsure.com, to submit programs and  PACIFICARE INCOME DROPS Rising health 1998, the St. Paul, Minn -based insurer has
milhon. Revenues from insurance broker- solicit quotes via e-mail messages that directs care costs led to a steep drop in net income spent $1.11 billion on share purchase pro-
age-including Aon's retail, wholesale and reinsurers to the site, said Igor Best-Devereux, for PacifiCare Health Systems Inc. last year, grams .. Employers Remsurance Corp. has
remsurance brokerage units-and other ser. chief executive officer of Salt Lake City-based the company said, PacifiCare reported net in- named longtme ERC executive John Connel-
vices Increased 5% m 2000, to $4.37 bllhon. eREINSURE com Inc., which operates the come of $161 mtltion for 2000, a dechne of ly as senior vp-strategic initiatives He will

site. After examining programs, reinsurers 42.3% from the year before For the fourth work with ERC President and Chief Executive
 AIO SEES BOUBLE-DIGIT GROWTH American may request additional information, make quarter, net income fell Officer Ron Pressman on growth strategies for
International Group Inc in 2000 achieved amendments and submit quotes, he said De- 81.9%, to $12 million, the Operland Park, Kan.-based remsurer. Ad-
gains m both revenues and net income AIG tails of a specific risk are made available only from the same period in ditionally, the General Electric Co unit ap-posted revenues of $45.97 billion in 2000, a to those reinsurers that a buyer or broker 1999. Santa Ana, Calif.-  - pointed three other current ERC or GE em-
13 1% increase over the prior year Net in- wishes to contact, Mr. Best-Devereux said. based PacifiCare at- \ ployees to new posts: Tony Hill, as global
come rose 11.5%, to $5.64 billion, mcludlng The Internet site eliminates the need to send tributed the declines to il..

chief actuary, Bob Jones, as global services
net realized capital losses. Excluding the net multiple copies of a risk to reinsurers and sim- rising health care costs m leader; and Andrea Pearson, as global claims
capital losses, AIG's income was $5 74 bil- plifies and reduces the cost of the transaction, its commercial and leader...James N. Stanard, chairman, prest-
lion, up 14.8% from 1999. Among the insur- he said. Medicare business. ' C *) dent and chief executive officer of catastropheer's operations, propertykasualty net written Those cost increases  "\ reinsurer Renaissance Re Holdings Ltd has
premiums mcreased by 8%, to $17.53 billion,  POLLUTION COVERAGE FOR LENDERS Chubb were driven by mcreased been named the Bermuda Market Leader of
last year Of this total, U S. commercial bust- Corp. and brokerage Environmental Warren- utilization under hospital and physiclan con- the year by the Bermuda Insurance Institute.
ness-AIG's largest property/casualty seg- ty Inc. are offering coverage to replace a fi- tracts that had shifted from capitation-style Brian Hall, the former chairman of Johnson
ment-showed the smallest increase, rising nancial institution's basic due diligence mves- reimbursement to per diem, fee-for-service or & Higglns (Bermuda) Ltd., is the recipient of
6.1% to $8.81 bilhon. Foreign property/casu- ttgation of real estate prior to making a loan. risk-based arrangements, the company said. the BII's 2001 Lifetime Achievement award.
alty premiums rose 7.3%, to $5.76 billion, The coverage, called collateral impairment Total revenues in 2000, however, Increased Both awards wil be presented at the BII annu-
while the smaller mortgage guarantee and and environmental liability insurance, is un- 15% to $11.5 billion Fourth-quarter rev- al dinner on March 10. m

-personal hnes segments reported greater derwritten by Warren, N.J -based Chubb and enues were $2.9 billion, also up 15% over
growth. AIG's property/casualty combined marketed by West Hartford, Conn.-based En- 1999. In releasing its results, the company 4 To get breaking news as it occurs, visit

_ratio was 96 73 % last year, margmally worse vironmental Warranty Lenders may buy the announced a new growth strategy, which Business impance, ing on#ne Updates
than the 96 35% tt recorded m 1999. Com- coverage to protect against financial losses Will Include offering a preferred provider or- at www„ buslnessinsurance.com. All of the
menting on AIG's U.S. property/casualty re- that result when a loan is in default and the ganization plan, beginning in 2002. Pacift- material Inme For The Record column, as well as
sults, AIG Chairman Maurice R Greenberg property that has been provided as collateral Care's membership totaled about 4 million at other content In this week's issue, la generated
said the insurer "benefited m the fourth quar- is contaminated by pollution The coverage is the end of last year, a 9.6% increase over from daily news postings that appeared on
ter from the broad strengthening of commer- designed to replace Phase 1, or preliminary, 1999 Commercial membership grew the Web s/te/nmepewous week.
cial property/casualty rates....Stronger rates site assessments, which typically cost between 11.7%, the company said.

Find daily coverage on Corporate Risk, Employee Benefit and Managed Health Care News at www.businessinsurance.com

B/Industry Stock Report FEB. 5, 2001, THROUGH FEB. 9,2001

BROKERS
Weekly Yearto date Yeartodate Weekly Year to date Year to dite Weekly Year to date Yeartodate

Price % change % change High Low Vol (000) Price % change % change High Low VoHOOO) PAce % change %change High Low Vol (000)

Aon Corp NYS 3628 452 593 4231 2069 3516 Hadeysville Group N[DO 27.50 233 598 3063 11.63 595 XI Cap,tai Ud NYS 7770 494 1107 8925 39 00 1793
Bravn & Brown NYS 3705 884 586 3705 1563 122 HSB Group Inc NYS 3875 000 000 4063 2150 0 Zenith Nat,orlai Iris NYS 2871 251 226 3070 18.75 36

Clark Bardes Holdings NDO 1125 =625 11. 11 1788 850 15 HCC Insurance Holdings NYS 2397 354 1102 27.19 10 94 736 INSURERSREINSURERS AVERAGE 056 285

E W Blanch Holdings Inc NYS 1325 5.16 2401 5694 12 44 964 ING Groep N V NYS 7350 031 427 8394 4681 507

Gallagher Arthur J & Co NYS 2799 359 1202 3425 1153 1418 IPC Holdings Ud N[)0 22 19 000 565 2388 975 243 HEALTH MAINTENANCE ORGANIZATIONS
Hilb Rogal & Hamilton NYS 3745 9.18 408 4213 2563 123 Haltford Fnanctal SeMces NYS 6523 232 764 8000 2938 5965

Kaye Group Inc NDO 1238 4 50 5968 1250 500 103 John Hancock Rnancial Services NYS 3535 126 605 3825 13 44 3695

Marsh & McLennan NYS 11513 4.79 160 13569 7050 4902 LaSa!le Re Holdings Ud If(S 1888 000 000 1938 1088 0 Aetna Inc NYS 3759 257 -846 4269 32 94 4204
BROKERS AVERAGE 444 319 Uncoln Natlonal NYS 4576 068 428 5638 22 63 4324 Health Net Inc NYS 2302 707 1210 2694 7 63 4768

MAIC Holdings Inc NYS 1700 145 187 2200 1000 77

INSURERS/REINSURERS
Humana Inc NYS 1236 049 1895 1581 475 6627

Markel Corp NYS 16900 131 4 63 18325 1150 93 Oxford Health Plans NEO 33.75 164 1456 4275 12 75 14070
MBIA Insurance Group NYS 7349 365 0 86 76.19 3631 2012 Pacificare Health Sys N[)0 3494 4152 13292 7231 981 17196

ACE Ltd NYS 3771 463 11.14 4394 1406 4267 Meadoubrook Insur Group INYS 660 149 1877 838 394 40 Sierra Health Services NYS 580 488 5263 825 244 1166
Accel Internabonal Corp N[)0 020 000 -3264 1.13 010 0 Mettje NYS 32.45 284 729 3663 14 25 5668 Uited HealthGroup NYS 5855 -4.17 460 6436 2319 11685
Acceptance Insurance Cos NYS 504 060 4.00 694 275 31 Mutual Risk Mgmt Ltd NYS 1471 1186 -314 23.75 1231 735

AEGON N V NYS 37.15
Wellpant Heakh Netvoks NYS 97.74 421 1519 121 50 5694 3564

27 1035 4300 31 50 694 Navigators Group N[)0 1338 -047 047 14.13 863 24
HMOs AVERAGE 642 1716

AFLAC Inc NYS e 20 586 1245 7494 3356 4935 NYMag,c Inc NYS 1800 1.41 464 1925 1225 14

Alkenca Fnancial Corp NYS 57.40 497 2083 7425 3506 1691 01,10 Casualty Corp NDO 847 1935 1531 1788 613 2337
ALL COMPANIES 381 583Allstate Corp NYS 41 40 286 496 44.75 1719 12328 Old Republic Intl NYS 2872 1 31 1025 3206 1063 1953

Ambac Ananctal Group NYS 5679 335 261 5831 25 91 2786 Partner Re Ud NYS 51 65 351 1533 6250 2925 1112

Arnencan Financ,al Group NYS 2685 1.97 108 2900 1838 926 Penn*nenca Group Inc NYS 8.10 461 623 975 688 11

Amencan General NYS 77.26 152 520 8344 45 63 3557 PMA Capital Corporation N[)0 1756 435 1 81 1913 15.19

An,encan Intl Group NYS 8668 034 1206 10375 5238 19065 Philadelphia Cons Holding N[)0 2825 135 -850 31 25 1413 1105

American Safety Insurance NYS
B/Insurance Index

710 000 1592 725 325 52 PME Corp NYS 1950 11. 11 1556 1950 1188 254

Argonaut Group NDO 1719 1616 1815 2125 1444 166 RellaStar Financial Corp NYS 5394 000 000 5394 23.75 0

*WAPGoup NYS 6530 409 907 81 50 58 25 1892 Renatssancege Holdings Ltd NYS 8060 320 292 8300 3588 565 2,850
Baldwin & Lyons Inc N[)0 24.75 617 645 28.75 1525 4 RU Corp NYS 4400 265 154 46.16 2625 35

Beddey W R Corp NDO 39.25 950 1682
2,800

4763 14 00 3288 St Paul Cos NYS 48.12 025 1140 5700 2131 4798

Berkshire Hathaway Inc NYS 6890000 157 296 7460000 66800 1 2,750SCOR NYS 4835 1.08 -3.78 5375 3838 26

Capitol Transamenca Corp NAS |2,565.85|1300 048 4.52 1325 10.00 12 SAFECO Corp N[)0 2575 430 21 67 3588 18 00 6001 2,700

dChubb Corp NYS 74.90 163 1341 9025 4325 6570 SCPIE Holdings Inc NYS 2520 141 667 3694 1831

CIGNA Corp NYS
NA I 2,650

11075 454 1629 13675 60 75 7055 Selbels Bruce Group NDQ 0.78 1074 3884 225 053 121

Cincinnati Financial Corp NYS 3669 262 7.27 2,6004331 2619 1233 Selective ins Group NDO 2500 1331 309 2588 14 75 339
Ot,group NYS 5405 254 585 59.13 35 34 48893 Telco Marine & Fire NDO 51 38 074 -987 6100 4500 94 4 2.550
CNA Anarual Corp NYS 37.64 1.73 286 4194 2456 517 Torchmark Corp NYS 3399 205 1157 41.19 1875 2894 2,500
CNA Surety res 1345 000 561 1494 1038 165 Transatiant,c Holdings NYS 9885 141 464 107.06 6875 49

EMC Insurance Group Inc NDO 2,450
1138 111 -319 1313 681 6 Trenwick Group Inc N'fS 2215 489 1073 27.13 1200 610

ESG Re amted N[)0 244 263 3220 650 172 85 Ur'lim Amencan Corp N[)0 656 096 1170 775 450 3
2,400

Enhance Financial Serv,ces NYS 1351 282 1249 1700 863 589 Unted Fire & CasuaJly NDO 21.63 495 949 2500 1550 62 2,350
Everest Rensurance NYS 6273 543 1242 74.75 21 25 1723 Un*n N[)0 3800 100 446 4194 27.19 375

Fremont General Corp NYS 320 21 67 12/15 lm9 1/5 lt12 ln9 1/26 2/2 2/9
1378 825 150 1087 UNUM Corp NYS 2789 -600 378 3044 1194 12380

Gansco Inc NYS 330 237 2571 638 219 113 Vesta Insurance Co NYS 799 244 57.83 839 413 657 Base.100 on Dec 29,1978

Top advancing,ssues PacifiCare Health Systems Inc, Fremont General Corp, Selective Insurance Group Leading dedners Ohio Casualty Corp, Argonaut Group, Selbels Bruce Group Most adve issue Ckgroup The B/Index dropped 0 8%, the Dow Jones 30 Industnals decreased 0 8%, the S&P SOC)
went down 2 6%, and the NYSE Composite dropped 1 1% Average P/E Brokers, 21 6, Insurers/reinsurers, 287, and HMOs, 183

Source CNET/nvestor (investor cnet com) Boulder, Colo
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So many times it's the small, sudden mishaps that cause the biggest headaches. Which is why you want ROYAL&an insurance partner who gets th. ngs fixed with a minimum of hassle. One with a 24-hour, toll-free
reporting service, staffed with trained operators. And one who even e.gedites the process by 71 SUNALLIANCE
recommending repair shops, while guaranteeing their work. For home and auto matters big or small,
Tile companv that provides fast. easy c.aims resolution and has a reputation fcr service in 130 countries
worldwide is worth a look.

You Have Jur Attention:

Providing Commercial, Personal and Specialty Insurance Solutions

© 2000 Royal & Su,Alliance, Charlotte, NC A membe of the worldwide Royal & Sun Alliance Insurance Group plc www r,yal.unalliant e-usa com


