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Wai=Mart chief
fined $11.5 million

for court absence

By MICHAEL SCHACHNER

FORT WORTH, Texas-Wal-Mart Stores Inc. Chairman Sam
Walton's repeated failures to comply with court orders to testify in
a slip-and-fall injury case against the discount store chain may end
up costing the company more than $11.5 million in court sanctions.

A state district court judge in Fort Worth, Texas, has ruled that
Bentonville, Ark.-based Wal-Mart must
pay a Houston man $11.5 million in sane-
tions because Mr. Walton delayed giving a
deposition in the personal-injury suit the
man filed against the company.

A jury also awarded the plaintiff nearly
$36,000 in damages after the presiding
judge found Wal-Mart liable for the plain-
tiff's injuries.

Several industry experts are astounded
by the amount of the sanctions, and attor-
neys say that any directors and officers li-
ability insurance the publicly held com-
pany may carry probably 'would not
respond.

In addition, they said Mr. Walton's ac-
tions could jeopardize any general liability
insurance Wal-Mart may have to cover the liability award.

Wal-Mart attorneys and spokesmen would not comment on Wal-
Mart's risk financing program.

However, Wal-Mart's claims are handled by Corporate Services
Inc. of Detroit, a subsidiary of New York-based Alexander & Alex-
ander Services Inc. CSl is responsible for safety and claims loss
control for captives and fronted programs.

Mr. Walton

Continued on page 4
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Employers do not have to report

dependent care expenses on W-2s

WASHINGTON-Employers will not
have to report reimbursements for de-
pendent care expenses on employees'
1988 W-2 salary statements, the Internal
Revenue Service said last week.

In special relief Notice 89-13, the IRS
said the W-2 reporting requirement
would be waived for 1988 if employers
maintain adequate records concetning
dependent care expenses and furnish a
written statement-by Jan. 31-to each
employee showing dependent care ex-

Continued on next page

Superfund damages
are covered: Judge

By STACY ADLER

SANTA CLARA, Calif.-Costs incurred by policy-
holders responding to government-mandated hazard-
ous waste cleanups are covered by comprehensive gen-
eral liability policies, a California state judge ruled
last week.

As a result, some 174 primary and excess insurers
that wrote general liability coverage for Chicago-
based FMC Corp. could be held responsible for tens of
millions of dollars in cleanup costs associated with 46
polluted sites nationwide.

Santa Clara County Superior Court Judge Eugene M.
Premo ruled that the costs incurred by FMC under the
Comprehensive Environmental Response, Compensa-
tion & Liability Act, better known as the Superfund
Act, are insurable "damages" under its CGL policies.

FMC's CGL policies, like those of most CGL policy-
holders, stipulate that they will "pay on behalf of the
insured all sums which the insured shall become le-
gally obligated to pay as damages."

Specifically rejecting contrary rulings by federal ap-
pellate courts, Judge Premo said the term "damages"
in the CGL policies should be given an ordinary, die-
tionary definition that would encompass government-
mandated cleanup costs.

Insurers argued that the term "damages" should be
given a legal definition that would only include dam-
ages incurred by a policyholder in a court of law, not
government-mandated cleanup costs.

FMC successfully argued that this was too technical
a definition of the word damages.

The meaning of the term damages has been a source
of contention between policyholders and insurers in
dozens of state and federal courts nationwide.

To date, the courts still are divided on the issue,

though the only three federal appellate court decisions
on the "damages" issue have favored insurers. How-
ever, a vast majority of the state courts that have ruled
on this issue have favored policyholders.

Now, FMC attorneys say Judge Premo's decision
could indicate that the tide is turning in favor of
policyholders.

"This ruling comes on the heels of three or four other
similar rulings and indicates that the argument that
‘damages' has a special, esoteric meaning is a sham,"
said FMC attorney Eugene Anderson of Anderson,
Russell, Kill & Olick in New York.

"The tide has turned," he said, explaining that poli-
cyholders more often are winning this argument at
the state court level.

FMC attorney David Steuber agreed, saying the FMC
decision "demonstrates a trend that policyholders are
winning in this area."

Mr. Anderson and Mr. Steuber, with the Los Angeles
firm of Paul, Hastings, Janofsky & Walker, both pre-
dicted that the FMC decision would be persuasive to
other courts hearing similar pollution coverage litiga-
tion.

However, insurer attorney Timothy Russell of
Drinker Biddle & Reath in Washington, D.C., said it
was unclear what impact the "poorly reasoned" deci-

sion would have.

"The FMC court dwelled on the notion that 'dam-
ages' should not have a technical, legal meaning; but
'damages' is, after all, a legal term," said Mr. Russell,
who represented insurers that have since been dis-
missed from the FMC case.

"It is totally fair and appropriate to question what
meaning 'damages' has in a legal context," he said.

Roger Warin, an insurer attorney with Steptoe &

Continued on page 29

Health plan costs top 10% of pay: Study

By JERRY GEISEL

WASHINGTON-The average cost of fam-
ily medical care coverage will hit $3,000 per
employee in 1989 if health care inflation
does not subside.

Last year, employer and employee contri-
butions for family comprehensive medical
coverage climbed 11.9% to $2,700, up from
$2,412 in 1987, according to a just-released
survey by The Wyatt Co.

"It is an alarming cost. It means that for
many employees, medical care coverage well
exceeds 10% of compensation,” said Lance
4 Tane, a consultant in Wyatt's New York of-
fice and chairman of Wyatt's group/flex
practice.

In view of the enormous costs involved,
employers now should rethink their benefit
plan design, he said.

"Is the purpose of a medical plan to pay
for ordinary expenses or is it only to pay for
significant, unanticipated expenses that
cause hardship?" he asked. If companies be-
lieve that it is the latter, then a closer, more
strategic look at how their plans are de-

signed is needed, Mr. Tane said.

Costs also are soaring for individual and
employee-and-spouse health care coverage.

For example, employer and employee con-
tributions for individual coverage jumped
14.3% to $1,056 in 1988 from $924 in 1987.
And, during the same period, employer and
employee contributions for employee-and-
spouse comprehensive medical care coverage
shot up 11.7% to $2,292 from $2,052.

Faced with skyrocketing medical costs,
employers are shifting more group health
care expenses to employees.

For example, among a core group of 376
employers surveyed by Wyatt in both 1988
and 1986, 16% last year required employees
to pay at least $75 a month toward the cost
of the premium for comprehensive medical
care coverage, up from 9% in 1986.

On the other hand, employees paid less
than $10 a month toward the premium at
just 2% of the core group employers last
year, down from 9% in 1986.

At the same time, employers are stepping

up implementation of medical care cost con-
Continued on page 28
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Update

IRS gives employers W-2 relief

Continued ./Tom preveous page
penses paid or Incurred in 1988

The W-2 reporting requirement had been tucked into a :echni-
cal corrections bill passed by Congress late last year Th:t gave
employers httle time to comply

"The relief notice is late, but very welcome news to empliyers,

ﬁ?id David Sugar, a consultant with Hewitt Associates m Linco.nshire,

Lloyd's capacity static for '89

LONDON-Premium capacity at Lloyd's of London this year w11
be about 11 bilhon pounds ($20 billion), the same as in 1988

This iS the first year since 1970 that the 300-year-old insirance
market's underwriting capacity has not Increased

The market's announcement follows a record number of resigna-
tions of underwnting members About 1,750 members resigned last
year, compared with 489 m 1987, Lloyd's confirmed

However, at least 970 new members Join Lloyd's this montn, and
more than 3,800 existing members have increased their underwriting
capacity There will be about 31,300 Lloyd's members in 1989, down
from 32,080 in 1988

Meanwhile, a record 31 new syndicates begin underwriting this
year, of which 28 will write non-manne business Of the marke.'s 407

syndicates, there are 183 non-marme syndicates, 135 marine, 4£ avia-
tion, 37 motor and eight life

Industry's combined ratio rises

NEW YORK-The property/casualty insurance industry's combined
ratio deterlorated to 1054% m 1988 from 104 5% in 1987 as under-
wnting losses soared, according to A M Best Co

Underwriting losses in 1988 surged 17 7% to $11 3 billion from
$9 6 billion in 1987, said Sean F Mooney, senior vp and economist
at the Insurance Information Institute m New York, which released
the prehminary data

Net premiums written increased 3 9% to $198 9 billion in 1988
from $191 5 billion in 1987 Net premiums written in 1987 were
8 7% higher than the $176 1 bilhon net premiums reported in 1986

Investment mcome last year increased 133% to $272 bilhon from
$24 bilhon in 1987 Pretax operating Income increased 83% to $156
bilhon from $14 4 billion in 1987

But, aftertax Income dropped 2 8% to $14 bilhon from $14 4 bilhon in
1987 Pretax and aftertax income were both $144 bilhon in 1967 be-
cause capital gains offset taxes, Mr Mooney noted

Pohcyholder surplus In 1988 increased 115% to $116 bilhon from
$104 billion The rate of return on capital dropped to 12 1% from

13 2% m 1987

Texas antitrust case jurisdiction

AUSTIN, Texas-Travis County District Judge Peter Lowrip will
hear arguments Fnday on whether the Texas State Board of Insur-
ance should have primaty jurisdiction in the antitrust htigation fied in
state court by the state's attorney general against property/casualty
insurance industry defendants

Defendants contend 1.n court hlings that the State Board of Insur-
ance should have primary jurisdiction in the Texas suit, which charges
them with violating the Texas Free Enterprise & Antitrust Act of 1983
and the Texas Deceptive Trade Practices Act (BIl, Nov 7,1988) The
defendants argue that the board has regulatory authority over the nsur-
ers and therefore should determine whether the attorney general's alle-
gations have ment

The attorney general argues the case belongs in state court

Allegations m the Texas suit are similar to those in the combmed
federal court suit filed by 18 other state attorneys general Nunaer-
ous defendants are named in both suits (BI, March 28, 1988)

Reliance investigation denied

NEW YORK-Reliance Group Holdings Inc last week denied pub-
hshed reports that it is under federal Investigation for stock fraud

The Washington Post reported Dec 30, 1988, that Reliance and
the company's chairman, Saul P Steinberg, were engaged m an illegal
"stock parking" scheme with Drexel Burnham Lambert Inc

The Post reported that Steinberg attempted to evade New York
Insurance laws--which prohibit Insurers from owning stock in bank-
rupt organizations-by "parking" Wickes Co stock with Drexel in
March 1984 Rehance had bought 10 4% of Wickes, which was in Chap-
ter 11 bankruptcy proceedings at the time

Stock parking is a scheme m which a stockholder tries to hide
ownership of stocks by placing them with another party and agree-
mg to buy them back at a later date

"Purchases of Wickes common stock were m full comphance mth
all insurance and other regulatory requirements," said Reliance in
a prepared statement "The U.S Attorney's office has explored ali
facets of those transactions and both Reliance and the company's
chairman, Saul P Steinberg, have been advised that they are not
targets of the government's Investigation"

Payments made for train crash

LONDON-The Bntish Railways Board wll make bereavement pay-
ments of 10,000 pounds @18’2 0) to the survivors of the 34 victims of
December's railway disaster in London

The statutor¥ minimum bereavement p%yment under Britain's Fatal
Accidents Act of 1976 is 3,500 pounds ($6,380)

In many cases this payment, which does not include loss of income
suBPort ugl| bef\ onlé/ part of the overall settlements, the state-owned
railway $aid last week’

R RRISSSSeA el ol dosent.m i

Cont:nued 5 page 29

Blood bank not negligent
in AIDS case: Texas jury

AIDS-tainted blood for an infant's transfusion (BI,
Dec 12,1988)

DENTON, Texas-A Texas District Court Jury has The chgd, who is Stlll alive, received the transfusion

By MICHAEL BRADFORD

denied $5 million in damages claimed by the wife of a in 198
man who died after receiving a transfusion of AIDS- In that case, the jury awarded $750,000 to the 5-
tainted blood that was provided by a blood bank year-old and his family
Allen Weed, an attorney with the Dallas firm of Attorneys say hundreds of similar cases are pending
Shank, Irwin, Conant, Lipsky & Casterline, said last nationwide in courts of all levels Many are filed
week he would decide after a judgment has been en- in San Francisco and in most cases the plaintiffs claim
tered whether to appeal the jury's decision not to they were stricken with the virus after receiving con-
hold The Blood Center at Wadley negligent in the case taminated blood in transfusions prior to the spring of
Mr Weed's client, Patty Jo Baker and her family, 1985
sued the Denton, Texas, blood center for negligence Estimates indicate that around 1,000 people in the
in failing to screen donors for conditions that could United States who received transfusions between
have indicated the presence of the acquired immune 1978-when the virus was first identified-and the
deficiency syndrome virus time mandated screening began in 1985 have deve-
Ms Baker's 56-year-old husband, George, cited in loped AIDS (BI, Jan 25, 1988) Although the outcomes
June 1986 after contracting AIDS as the result of a differed, in both the California and Texas cases the
blood transfusion he received with blood from the issue of testing was critical to the juries' decisions
Wadley center during an operation in 1984 "We established that he died of AIDS as a result of
The Jury in the case, which was heard in state dis- that transfusion," Mr Weed said of Ms Baker's hus-
trict court in Denton County, ruled last month that the band "The issue became whether Wadley was negli-
center was not negligent in providing the contamin- gent in failing to screen or test the blood he got "
ated blood for transfusion Attorneys for the defendant Even though there was no requirement for blood
argued that blood banks have been required by the banks to screen for the AIDS virus before 1985, "our
Federal Drug Administration to test their supplies for claim was there were other things that could have been
the AIDS virus only since the spring of 1985 done There was some other testing that would have
The case is the first of its kind to go to trial in Texas given the potential for identifying people with AIDS,"
The outcome of the case is the opposite of a decision according to Mr Weed
handed down late last year in Northern California The suit charged that the Wadley center was negh-
There, a jury ruled that the Irwin Memorial Blood gent in its failure to use "availabKa surrogate tests
Bank in San Francisco acted negligently in supplying Contznued on page 24

NeW directOry EC threatens suit
of HMOs/PPQOs Over product law

iIs available

Extra copies of the Bus:ness Insurance
1988-1989 Directory of HMOs and PPOs
are available

This second annual directory issue on
HMOs and PPOs was sent in December
to all subscribers to Bl as a 53rd issue
of 1988

The 1988-1989 HMO/PPO directory
issue contains information on 402 health
maintenance organizations and 673 pre-
ferred provider organizations, and it is
the most comprehensive and easy-to-use
directory of managed health care deliF ery
systems published

The issue also contains articles assessing
HMOs and PPOs and spotlighting trends in
the marketplace Also, Bus:ness Insurance
ranks the Top 10 general service HMOs
and PPOs m the country

H you are not a subscriber and would
like to request a copy, or would like ad-
ditional copies, please write Jack Ken-
nedy, Business Insurance, Single Copy
Sales, 965 E. Jefferson Ave., Detroit, Mich
48207-3185; or call 313-446-1609

Copies of the HMO/PPO directory cost
$25 each, plus postage.

1

By CAROLYN ALDRED

BRUSSELS, Belgium-The European Commission is
threatening to sue Britain and Italy unless both countries
remove loopholes favoring defendants m their product lia-
bility laws within three months

The commission also warns that It will sue nine other
European Community member nations if the countries do
not enact legislation implementing the EC's product lia-
bility directive within the next few months

The product liability directive, passed by the European
Council in July 1985, was due to be implemented throughout
the European Community by July 31, 1988 However, only
the United Kingdom, Italy and Greece had enacted legisla-
tion implementing the directive-which imposes strict lia-
bility on manufacturers-by the deadline (BI, July 11, 1988)

France, West Germany, Belgium, The Netherlands, Lux-
embourg, Denmark, Ireland, Spain and Portugal have yet to
pass legislation enacting the directive

The directive, when enacted in all EC nations, will move
the burden of proof in product liability litigation to the pro-
ducer of a product from the consumer Currently, most Euro-
pean Community member nations require consumers to
prove negligence on the part of the manufacturer to obtain
compensation for a product-related injury

However, the EC will sue Britain and Italy for enacting
versions of the directive that hold producers to liability
standards not as great as that intended by the EC unless the

Laws are amended, said Hans Tachner, a divisional director
Conttnued on page 22
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Antitrust suit strategy

Defendants urge dismissal
citing McC,arran-Ferguson

By JUDY GREENWALD

NEW YORK-The massive antitrust litiga-
tion against the insurance industry would
come to a quick end if U.S. District Court
Judge William W. Schwarzer accepts the
"McCarran-Ferguson" motion to dismiss the

The motion, which was one of several filed
by industry defendants last month, seeks
summary judgment on behalf of all the de-
fendants on the grounds that, contrary to
claims in the consolidated antitrust suits, the
industry defendants did not engage in a boy-
cott (Bl, Dec. 19, 19881.

A boycott would void the immunity from
federal antitrust laws, otherwise provided in
the McCarran-Fergusen Act.

"We think it has merit. Whether Judge
Schwarzer thinks it has merii remains to be
seen," commented defense attorney Robert
Schiff of Fisher & Hurst in San Francisco,
who is representing reinsurance interme-
diary Thomas A. Greene & Co. in the litiga-
tion.

U.S. District Court Judge William
Schwarzer is presiding over the consolidated
antitrust cases in U.S. District Court in San

Francisco The cases include the actions
brought by 18 state attorneys general and 20
private plaintiffs.

Another defense attorney, who preferred
not to be identified, commented, "l think we
have an excellent chance of success.

"l think that Judge Schwarzer fully thinks
that this case may be ripe for adjudication
quickly, and without a lot of legal expense
and waste" the attorney added.

But Jesse W. Markham Jr., a deputy attor-
ney general for California, one of the plain-
tiff slates, believes the McCarran motion,
along with the others filed by defendants,
will not be granted.

"They really seem to me to lack merit," he

said.

Mr. Markham and several defense attor-
neys say they believe Judge Schwarzer
directed them to, in effect, assume for the
moment all the allegations of fact included
in the antitrust suit are correct and to ad-
dress solely the legal merits of the case in the
motions filed.

Other defendants, however, disagree and
have decided to file motions disputing the

allegations themselves (see related story).
Continued on page 27
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Plaintiffs, defendants join
to fight reinsurers’ request

By JUDY GREENWALD

SAN FRANCISCO-In an ironic twist, sev-
eral insurance industry defendants are join-
ing forces with state attorneys general' in
fighting dismissal motions filed by five re-
insurance defendants in the massive insur-
ance industry antitrust litigation.

A difference in legal strategy is dividing
some of the 31 insurance industry defen-
dants in the antitrust lawsuits brought in
federal court by 18 state attorneys general.

The five reinsurers are seeking to be dis-
missed from the litigation, claiming that
there is little if any evidence linking them to
the alleged antitrust conspiracy among in-
surance industry defendants.

The five reinsurers seeking dismissal on
these grounds are: Constitution Reinsurance
Co., Mercantile & General Reinsurance Co.
of America, Winterthur Swiss Insurance Co.,
Prudential Reinsurance Co. and North
American Reinsurance Co.

In response to the motions, Aetna Casualty
& Surety Co., another defendant, filed a

statement with the U.S. District Court in

San Francisco, asking Judge William
Schwarzer to "defer consideration” of the

motions for now.

The reinsurers' motions could generate
"time-consuming disputes" that would
"draw attention and energy away from the
broader, potentially dispositive legal mo-
tions," the Aetna statement said.

A joint letter sent to U.S. District Court in
San Francisco by Hartford Insurance Group
and Allstate Insurance Co. makes the same
request.

And a Dec. 30 letter to the court written by
Thomas Greene, a deputy attorney general
for California, on behalf of the plaintiffs
cites the statements by the three insurers in
asking that the motion be stricken for now
and reintroduced "at an appropriate time."

Consideration of the motion, Mr. Greene
said, would extend the discovery process.

Meanwhile, two other reinsurance indus-
try defendants-General Reinsurance Corp.
and the Reinsurance Assn. of America-sub-
mitted statements to the court saying, in ef-
feet, that while they do not feel the judge
wanted the other reinsurers’' motions to be
made, they would like to be included in
the motions if they are considered.

The source of the dispute is the ambiguity
Continued on page 27

Home to appeal ruling
iIn Agent Orange case
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Map: Arny Palmer

Liability coverage

for capsized

ferries

written locally

By CAROLYN ALDRED and LAUREL WENTZ

RIO DE JANEIRO, Brazil-A Brazilian tourist boat that cap-
sized off the coast of Rio de Janeiro on New Year's Eve killing more
than 100 people has maximum liability insurance of 92 million cru-

zados ($122,912 at current exchangerates).

And, two other ferries that capsized and sank last week in unre-
lated incidents were likely to be insured in their local insurance

markets.

The Brazilian boat's liability coverage, as well as hull insurance
of 85 million cruzados ($113,636), is placed with the Sao Paulo, Bra-
zil-based insurer Cia Paulista de Seguros, a spokesman for the com-

pany confirmed.

Reinsurance is placed with Rio de Janeiro-based Institute de Res-

seguros do Brasil, he added.

The 100-foot boat, Bateau Mouche |V, capsized and sank shortly
before midnight at the entrance to the bay of Rio de Janeiro
en route to a New Year's fireworks display on Rio's Copacabana

Beach, reports say.

The State of Rio has suspended operations of the Itatiaia Turismo
tour agency, which operated the vessel, and Sol e Mar Co., the
boat's owner, pending an investigation, news reports say.

At least 149 people were aboard the vessel, including the crew and

Continued on next page

By DOUGLAS McLEOD

NEVW YORK-The Home Insur-
ance Co. will appeal a federal
judge's ruling that it must pay Un-
iroyal Inc. $12 million in costs
arising from the 1984 class-action
settlement of Vietnam veterans'
claims against Agent Orange pro-
ducers.

In an insurance coverage dispute
that has been pending since 1984,
U.S. District Judge Jack B. Wein-
stein last rnonth granted sunnrnary
judgment in favor of Uniroyal,
which had sought to recover its $9
million share of the $180 million
Agent Orange settlement, along
with about $3 million in defense
costs (BIl, May 14, 1984).

Among other things, Judge
Weinstein ruled that Uniroyal's
numerous shipments of Agent
Orange to the U.S. Air Force be-

tween 1966 and 1968 constituted a
single occurrence under each of
two general liability policies writ-
ten by Home.

The judge also found that cover-
age should be apportioned between
the two policies based on the vol-
ume of dioxin-tainted Agent
Orange shipped during the two
policy periods.

In addition, Judge Weinstein re-
jected Home's argument that
claims by veterans exposed to the
toxic defoliant during the Vietnam
War were excluded by the Uniroyal
policies' war risk exclusion.

Home will appeal Judge Wein-
stein's order to the 2nd Circuit
U.S. Court of Appeals, according
to Sheila L. Birnbaum, a lawyer
with Skadden, Arps, Slate,
Meagher & Flom in New York, rep-
resenting the insurer.

Separately, Diamond Shamrock

Chemical Co. and several of its in-
surers presented closing arguments
last month in a trial to determine
the extent of Diamond Shamrock's
coverage for Agent Orange-related
liabilities.

Diamond Shamrock is seeking
indemnification from Aetna Ca-
sualty & Surety Co. and other in-
surers for its $21.6 million share
of the Agent Orange class-action
settlement, along with coverage for
cleanup costs and other claims re-
lated to a dioxin-contarninated
plant site in Newark, N.J., where
the company produced the herbi-
cide (BI, June 27, 1988).

Issues to be decided by a judge in
New Jersey Superior Court in Mor-
ristown include the number of oc-
currences the Agent Orange claims
represent and how coverage should
be apportioned among Diamond

Continued on page 30

Prudential has right to sue
for negligence: Magistrate

damages can only be awarded in Massachusetts if ex-
pressly provided for in a statute, he ruled.

By STACY ADLER

BOSTON-The Prudential Insurance Corp. of

Prudential says the asbestos producers were negli-

America has the right to sue four asbestos producers
for negligence in failing to warn of the dangers of the
deadly substance used in its Prudential Center in
Boston, a federal magistrate has ruled.

U.S. Magistrate Robert B. Collings upheld the legal
grounds for a lawsuit filed by Prudential for the costs
of removing the unwanted substance from the Pruden-
Ual Center.

The Prudential lawsuit, which was filed in May 1985,
is believed to have been the first lawsuit filed by a
private corporation seeking recovery for asbestos
property damage (Bl, July 8, 1985). Until the Pruden-
Ual lawsuit, asbestos property damage lawsuits had
been filed by school districts and municipalities.

Prudential is suing four asbestos producers for $75
million in compensatory damages for the costs of de-
tecting, monitoring, and removing most, if not all, as-
bestos from its Boston building.

However, the magistrate threw out Prudential's
claim for $100 million in punitive damages, saying it
cannot be allowed under Massachusetts law. Punitive

gent in failing to warn of the dangers of asbestos,
which it claims is causing actual property damage to
its building.

In order to successfully sue for negligence, which is a
tort theory, Prudential must show actual property
damage-not just economic loss.

The asbestos producers challenged the lawsuit say-
ing they should not be held liable for negligence. The
producers argued that removal of asbestos should be
viewed as a business cost rather than actual property
damage, because the asbestos products never failed to
perform their fireproofing function.

However, the magistrate ruled, based on allegations
in Prudential's suit, that there is support for the com-
pany's contention that the asbestos in its building is
causing actual property damage.

As a result, Prudential can proceed with its negli-
gence lawsuit against the asbestos producers.

"It can be inferred that the asbestos has purportedly
contaminated the mechanical equipment, lights and

Continued on page 24
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Wai-Mart

Continued from page 1

Wal-Mart operates a chain of hun-
dreds of discount stores nationwide
and reported nearly $16 billion of
sales in 1988.

In the case, Andrew Carrizales
sued Wal-Mart in May 1987 claim-
ing he suffered back injuries that
required surgery after he slipped and
fell on an oily substance in the Sul-
phur Springs, Texas, Wal-Mart store
in September 1986.

Plaintiff's attorney Wallace Craig
of Wallace Craig & Associates in Fort
Worth subpoenaed Mr. Walton to
testify in the case on March 23 and
June 3, 1988, court papers say.

Each time, Wal-Mart filed a writ
of mandamus with the 2nd State
Court of Appeals and the Texas Su-
preme Court challenging the subpoe-
nas, but the motions were denied, Mr.
Craig said. However, Mr. Walton
never appeared. And, after each

missed court appearance, Judge John
Street of the 352nd District Court in

Tarrant County set a new date for his
appearance.

On June 7, Mr. Craig filed for six
sanctions against Wal-Mart, includ-
ing requests that the defense: not be
allowed to introduce evidence about
Mr. Carrizales' criminal record; be
barred from introducing evidence of
the plaintiff's activities since he sus-
tained his injuries; and pay Mr. Car-
rizales $50,000 per day increasing at
10% at 10-day intervals for each day
Mr. Walton failed to appear com-
mencing June 6.

In July, Mr. Craig reached an
agreement with defense attorneys to
take Mr. Walton's deposition at Wal-
Mart headquarters in Bentonville,
Ark., on Aug. 8. However, Mr. Walton
did not show up for the depcsition.

Judge Street on Nov. 18 ordered
Wal-Mart to produce Mr. Walton on
Nov. 28 or Wal-Mart would face a
$10,000 monetary sanction. The judge
ruled the sanction would double each
day Mr. Walton did not api: ear. and
that after eight days Wal-Mart
would face a $1 million sanction for

each day Mr. Walton did not appear.

Again, Mr. Walton did not appear.

Judge Street on Dec. 12 rendered
a default judgment in favor of the
plaintiff on the liability issue and
dismissed the sanctions Mr. Craig
asked the court to impose against
Wal-Mart. The jury awarded Mr.
Carrizales $35,658 in damages.

Mr. Walton finally gave his dep-
osition Dec. 15.

Judge Street leveled $11.5 million
in sanctions against Wal-Mart on
Dec. 29.

Mr. Craig said Mr. Walton's at-
torneys told him that Mr. Walton-
who is an avid quail hunter-was
"bird hunting" between Nov. 28 and
Dec. 15.

"They seemed to be afraid that Mr.
Walton was going to be abused in
court,” he said. "But | was very nice
to him and he was very cordial”
when Mr. Walton, who turns 71 in
March, finally gave his deposition.

Industry experts are surprised at
the amount of the sanctions.

"l think it's a freak award,"” said

Request your free copy today !

Fred Fisher, a risk management con-
sultant with Fisher Associates in
Torrance, Calif.

Mr. Fisher said he was unaware
of previous sanctions for late testi-
mony that approached this figure.

Tom Brunner, a defense attorney
for insurers with the Washington,
D.C., law firm Wiley, Rein & Field-
ing also was surprised.

"Most courts are reluctant to order
the deposition of high-ranking exec-
utives in cases like this,"” Mr. Brunner
added "But, if the court allows it, the
executive is stuck.”

Robert Rhoads, general counsel for
Wal-Mart, would not comment.

However, Mr. Rhoads said Wal-
Mart was "leaving the door open to
cor.sider all options."

Carol Swanda, another attorney
with Wallace Craig & Associates,
would not comment on whether Wal-
Mart and Mr. Carrizales are attempt-
ing to negotiate a settlement.

She also would not comment on

the contingency agreement arranged
with Mr. Carrizales.
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Mr. Rhoads would not say whether
Wal-Mart planned to appeal Judge
Street's ruling on either the sanction
or the liability award.

Wal-Mart has until Jan. 28 to ap-

peal Judge Street's sanctions.
Mr. Rhoads also refused to com-

ment on Wal-Mart's insurance.

Dan A. Bailey, an attorney spe-
cializing in directors and officers lia-
bility insurance with the law firm
Arter & Hadden in Columbus, Ohio,
said he doubted whether the $11.5
million in sanctions against Wal-
Mart would be covered by any type of
D&O policy anyway.

"Every D&O policy I've seen
clearly excludes fines, sanctions and
penalties imposed by law," said Mr.
Bailey m an interview.

Attorney John Morrison with Alth-
eimer & Gray in Chicago, who spe-
cializes in D&O cases for insurers,
concurred with Mr. Bailey.

"The language of most D&O po-

licies does not include losses due to
fines and sanctions unless otherwise
noted,” he said.

D&O policies also state that a
claim must be brought against a
director or an officer, pointed out
Ken Wollner, a risk management
consultant with The Wyatt Co. of
Chicago. In the Wal-Mart case, Mr.
Walton was not a named defendant,
and therefore D&0 coverage would
not respond, Mr. Wollner said.

Mr. Walton's failure to appear until
December also could jeopardize Wal-
Mart's general liability coverage-if
any-for the liability award, accord-
ing to experts.

Mr. Brunner noted that most CGL
policies obligate policyholders to give
testimony in liability cases.

Mr. Fisher said CGL policies also
typically do not cover sanctions be-
cause of intentional act exclusions
and punitive damage exemptions.

Judge Street, who won his ap-
pointment to the court in the No-
vember 1984 general election, lost his
seat to a Republican in the 1988 elec-
tion when all Democratic judges that
were opposed lost their seats. m

Ferry disasters

Continued from previous page
a samba band, when it capsized and
sank, reports say.

However, both the boat's owner
and operator last week denied al-
legations that the boat was over-
crowded, claiming the vessel was li-
censed to carry 150 people.

Most of the passengers were Bra-
zilian, though a few foreign tourists
are reported to have been on board.

Survivors swam to shore or were
rescued by other boats also head-
ing to watch the fireworks display.

In another ferry disaster on New
Year's Day, 79 people died when a
local ferry capsized in Amatique Bay
off the coast of Guatemala.

The Rufino Barrios Il capsized and
sank while being towed by a Guate-
malan Navy vessel after the ferry ran
out of fuel.

News reports claim the boat was
severely overloaded, and it capsized
after passengers panicked when the
Navy tug boat pulled sharply on the
tow line.

The ferry captain, who was ar-
rested and charged with negligent
homicide after the accident, claims
Navy crew aboard the towing ves-
sel was drunk, according to news
reports last week.

The Guatemalan embassy in Lon-
don was unable to provide further
information about the ferry or its
owners, and calls to Guatemala were
unanswered. However, sources in
London say the ferry is likely be in-
sured in the Guatemalan market.

In addition, a domestic ferry that
capsized and sank last week off the
coast of the Philippines killing at
least 40 people also is unlikely to
have any insurance coverage outside
the local insurance market, London
market sources say.

Jem Il capsized in stormy waters
off Tamblas Island 180 miles south-

east of Manila with more than 140

passengers on board. Twelve people
still are missing.
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3 employers introduce LTC programs

Three more employers are offer-
ing group long-term health care in-
surance to their employees.

About 8,000 active salaried em-
ployees, their spouses and parents are
eligible to purchase LTC coverage
under a group plan General Foods
Corp. of White Plains, N.Y ., will
begm offering April 1.

In addition, the Army & Air Force
Exchange Service of Dallas will
begin offering an LTC plan on April
1 to its active employees and retirees.
The service, which operates food and
clothing stores on U.S. military bases
domestically and abroad, employs
about 23,000 civilians worldwide, all
of whom are eligible for the coverage.
In addition, the employees' spouses
and parents and 10,000 retirees and
their spouses are eligible for the new
LTC program.

And, the South Carolina Retire-
ment Systems, which manages retire-
ment plans for state employees and
retirees, began offering its employees
and retirees an LTC plan on Jan. 1.
About 127,000 public employees and
spouses and 27,000 retirees and their
spouses are eligible for coverage
through South Carolina Retirement
Systems.

All three plans are underwritten
by Aetna Life Insurance Co., a unit
of Aetna Life & Casualty Co. of
Hartford, Conn.

Plan enrollees pay the entire pre-

, mium under each of the plans.

Benefits under each plan can be
used to pay for nursing home care
or home care provided by medical
professionals or family members giv-
ing custodial care. The enrollee must
require assistance in at least two ac-
tivities of daily living-such as walk-
ing, eating or dressing-to qualify for
benefits.

Both the General Foods and the
Army & Air Force Exchange plans
offer active employees four benefit
options in $20 increments from $40
to $100 per day for nursing home
care. Home care benefits under those
two plans are half those for nursing
home care.

The lifetime maximum benefit is
$36,5QO0 for each $20 of daily nurs-
ing home care benefits purchased by
General Foods and the Army & Air
Force Exchange plan enrollees. The
maximum home care benefit is half
the nursing home care benefit.

The South Carolina Retirement
System program provides benefits in
$10 increments from $30 to $100 per

day for nursing home care. The bene-
fits are half for home care.

The lifetime benefit maximum is
$18,250 per $10 benefit purchased
for nursing home care and half that
for home care.

The cost of coverage for General
Foods enrolLlees for $40 of daily cov-
erage, for example, is $5.20 monthly
at age 30, $8.12 at age 40, and $15.52
at age 50.

For $40 of daily coverage under
the Army & Air Force Exchange
plan, enrollees pay $4.64 monthly at
age 30, $7.20 monthly at age 40 and
$13.76 monthly at age 50.

Under the South Carolina Retire-
ment System plan, for each $10 daily
benefit level enrollees pay $1.25
monthly at age 30, $1.40 monthly at
age 40 and $3.76 monthly at age 50.

All three plans include a 90-day
waiting period before benefits are
paid.

General Foods, unlike the other
two employers, also offers a return
of contribution feature that returns
all money paid into the plan to bene-
ficiaries if an active employee or
spouse dies without receivmg a paid
benefit. If retirees die before filing a
claim, the returned amount is de-
creased by 10% for each year since
retirement.

Alaska was the first state to spon-
sor long-term care coverage for its
public retirees in 1987, and the Ohio
Retirement Systems offers similar
coverage (Bl, July 25, 1988; Sept. 14,
1987; March 16, 1987). About 100

Bene#ttbeat

employers now affer LTC benefits.

Health care costs

Baxter Healt).care Corp. has sta-
bilized irs empbye€ health care costs
over the past two years and projects
lower cost increases in 1989 than

those expected Yor other employers
because it took: dose of its own re-
commended employee health care
cost-cutting med:cine.

Baxter, a Deerfield, lll.. manufac-
turer and marketer of health care
products with 35.000 employees, con-
tained its health care costs through a
variety o. measures-including im-
plementing case management and
utilizatior. review programs.

Baxter's group health care benefit
costs per employee fell 3.6% in 1387
to $1,665 frorn $1,727 in 1986, ac-
ccrding to Herbert E. Walker, vT of
ccmpensation and benefits.

In 1988, Baxter's health care costs
crept up 2% to $1,699, he said.

While the preliminary estimates for
1989 indicate increases of about 8%
to 10% in benefit costs, the increases
are far less than the minimum of 20%
premium increases for indemnity
plans nationwide and 15% to 30% in-
creases for health maintenance orga-
nizations (Bl, Dec. 19, 1988).

Health Data Institute, a Baxter
company that collects and analyzes
health care cos: and utilization data,
recommended the health care cost

1
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conainment program changes two
years ago.

But, Baxter also cut the number
of health maintenance organizations
it cdfered emE-oyees to 13 in 1988,
from 137 in 1986. The surviving
HMOs generalLy w€re larger organi-
zatons that emphasized cost con-
trots, he said.

"We wanted to minimize situations
where the HMO»gets into trouble fi-
nancially and winds up trying to pass
extraordinary cost increases on to us
through increased rates," Mr. Walker
explained.

In addition, Baxter employees can
select one of three options under the
company's self-insured indemnity
plans that vary in annual deductibles
and out-of-pocket maximums.

Enrollees can choose a $200 de-
ductible and $2,000 out-of-pocket
maximum per year, a $300 deduct-

ible with $3,000 out-of-pocket maxi-
mum and a $400 deductible with a
$4,000 maximum.

After the deductibles, the plan pays
80% of a plan enrollee's health care
costs up to the yearly maximum and
100% of health care costs exceeding
the enrollee's yearly out-of pocket

Baxter also allots its employees
$900 of "flex dollars” annually to
reduce their premiums. Employees
can use any leftover flex dollars to
pay for uncovered health care costs
or dependent care if the employees
opts for single coverage. Employees
also can take leftover amounts in

cash.

Made any benefit changes? Write
Glenn Huntley, Business Insurance,
6404 Wilshire Blvd; Los Angeles,
Calif. 90048; 213-651-3710.

The one benefit you can add
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A prescription dmg pkinfrom Medco- AF. 1 of programs: card plans for emergency medi- .4,
the one company withthe resources and expe-I" ' cations (through more than 50,000 community +
rience you need to help you reduce soaring pharmacies); mail service plans for mainte

drug costs... .
As the nation's number one provider of qual-"combine both options. No

ity drug benefit plans, we apply proven meth-
ods of cost control to develop a customized
plan design to meet your special needs. Medco

.without complicating your life. ., nance, medications; and inte%rated plans that ), ,

other company can

give you this single-source accountability for }S
tracking drug utilization and costs.
We know you have more than drug benefits

is the only company that can provide a variety to worry about, so our plans are simple to «.
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implement, require little c)r nci administrative
time on your part, and involve minimal paper-
work for partic.ipantx And Medcofs personal-
ized care and prompt, professional service are
unsurpassed in this industry The thank-yon let-
ters we have received over the years reflect
our participants' appreciation of this unique

benefit and their appreciation of the employ-

ers who provide it.
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Medco Containmrnt Services,

Think of it, a benefit you can add that doesn't
complicate your life, reduces your costs, and
instead of complaints!

Medco'si plans have worked this way for hun-
dreds of other companies. Let them work for
you. For more information, call Michael Camp-
bell today at 1-8(X)-654-53{36, Ext. 554 or write
Inc,, 1900 Pollitt

Drive, Fair Lawn, New Jersey 07410.
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Comings &
goings: buyers

GM names

Maddock new

risk manager

R. Paul Maddock, 40, named
director of risk management for
General Motors Corp. in Detroit. In
this position he oversees worldwide
Nnsurance cover-
ages for the au-
tomaker. In ad- 1 -
dition, he was 5
named to the
board of direc-
tors of GM sub-
sidiary Motors

Insurance Corp.,
which under-

4 1£

Mr. Maddock

writes several
classes of prop-
erty/casualty in-
surance. Mr. Maddock replaces
Wayne N. Morrison, who left the
company, and reports to John Fin-
negan, assistant treasurer. Mr. Mad-
dock, who joined GM in 1982, most

and liability risks. Prior to joining
GM he was a staff attorney for the

tute m Washington, D.C. He holds a
bachelor of arts degree in history
and psychology from Brigham
Young University in Provo, Utah,
and a doctor of law degree from
George Washington University in
Washington, D.C.

Roger L. Sims, 47, named direc-
tor of employee benefits for the New
York Department of Civil Service in
Albany. In this position he adminis-
ters New York state's health insur-
ance program as well as other em-
ployee benefits for state employees
and retirees. He replaces Charles
Barnes, who assumed another posi-
tion in the employee benefits divi-
sion, and reports to Paul Puccio,
deputy commissioner for program
services. Previously Mr. Sims served
as director of benefits and compen-
sation for Pay 'N Save Inc. in Seat-
tle. He holds a bachelor of science
degree in risk and insurance man-
agement as well as a master of busi-
ness administration degree from the
University of Washington in Seattle.
In addition, Mr. Sims is certified as
an arbitrator on the employee bene-

fits claims panel of the American
Arbitration Assn

Dennis Owen named vp of risk
management for Landstar System
in Madisonville, Ky. In this
newly created position he is respon-

sible for property/casualty insur-
ance, claims administration, alter-

Inc.

native risk financing, loss control
and employee benefits for the
trucking company. He reports to
Robert Wheaton, executive vp and
chief financial officer. Previously
Mr. Owen served as director of risk
management at Ligon Nationwide
Inc. in Madisonville. Prior to his po-
sition at Ligon he was general coun-
sel with Brand Insulations Inc. in
Chicago. Mr. Owen holds a bachelor
of science degree in personnel man-
agement from Northern lllinois
University in DeKalb and a doctor
of law degree from Loyola Univer-
sity of Chicago. In addition, Mr.
Owen is a member of the American
Bar Assn. and a deputy member 01
the Risk & Insurance Management
Society.

We'd like to repon on sta# changea
in your company's risk manage-
ment, safety and employee benefits
departments. Just drop a note to
Paul Winston, Copy Editor, Busi-
ness Insurance, 740 N. Rush St.,
Chicago, Itt. 6061 1-2590, or call
312-649-5442. Please send a photo-
graph, too.
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There ar¢ times when even your best
decisions can lcad to Surprising Results
...especially when iratc investors

decide to see you in court! And since
_you can'’t let the fear of litigation stop vou
dead in your tracks, you necd solid
protection!

By law, General Partners have uniim!icd
personal liability, much the same as that of
Directors and Cfficers of a Corporation. i
fact, in those instances where a corporatic: i»
acting as a General Partner, the Directors aii!
Officers have dual personal liability; General
Partners liability arising from the duty of care
owed to the limited partners and Directors
and Officers liability resulting from the duty
of care owed to the shareholders.

In these litigious times, Reliance National
Risk Specialists is positioned to offer you
full protection by providing both General
Partners Liability coverage and Directors and
Officers Liability coverage.
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Reliance National
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Suits may define Lloyd's agents' duties

By CAROLYN ALDRED

LONDON-The outcome of

breach of duty litigation contem-
plated by hundreds of Lloyd's of
London members against various
Lloyd's organizations over huge
underwriting losses could clearly
outline the legal duties that mem-
bers' agents and managing agen-
cies owe Lloyd's members.

AnNd, if this litigation is success-
ful, it could trigger more litiga-
tion by other members facing un-
derwriting losses.

For example, about 460 members
of syndicate 317/661, underwritten
by Richard Outhwaite and man-
aged by RHM Outhwaite (Under-
writing Agencies) Ltd., are consid-
ering whether to seek indemnifica-
tion for hundreds of millions of
dollars of losses the syndicate faces
from the 1982 underwriting year.

In addition, about 470 members
of syndicate 553, managed by CJW
(Underwriting Agents) Ltd., plan
to begin legal proceedings against
CJW and their members' agents
this year if they are not indemni-
fied for losses incurred in the 1984
underwriting year.

In all, about 1,452 CJW members
face losses of at least 70 miillion
pounds ($127.6 million at current
exchange rates) from the 1984 un-
derwriting year, mainly due to U.S.
casualty business underwritten by
former Lloyd's underwriter Cyril J.
Warrilow in the early 1980s.

Meanwhile, lawyers are trying to
expedite litigation already begun
by nearly 60 members of syndi-
cates formerly managed by Oake-
ley Vaughan (Underwriting Agen-
cies) Ltd., who are seeking
indemnification from the Corpora-
tion of Lloyd's for more than 20
million pounds ($36.5 million) of
losses.

The outcome of this case could
more clearly define the duties that
the Corporation of Lloyd's owes
Lloyd's members, observers say.

New underwriting agency agree-
ments passed by the Council of
Lloyd's late last year and the in-
troduction of self-regulatory rules
at Lloyd's more clearly define the
duties that Lloyd's members’
agents and managing agencies owe
members, who-under the Lloyd's
policy of unlimited liability-
pledge all of their resources as se-
curity.

However, the extent of the un-
derwriting agencies' duties to
members so far has not been deter-
mined judicially, lawyers agree.

Consequently, the first court de-
cision in a suit filed by members
over underwriting losses likely will
set landmark definitions and could
have a major impact on Lloyd's
and its underwriting agencies.

"No case has yet been decided
regarding the question of duties
owed (to Lloyd's members) so the
first decision will be a landmark,”
said a spokesman for the London
law firm Elborne Mitchell & Co.

All Lloyd's members must join
Lloyd's through a members' agent,
whose prime role is to manage a
member's Lloyd's affairs.

A members' agent advises mem-
bers about which syndicates to join
and how much to invest in each;
monitors the premium income
written by each syndicate its mem-
bers join; handles any changes in
the members' underwriting limits;
and deals with the administration
of the members' investments at
Lloyd's.

Managing agencies are the firms
responsible for managing the syn-
dicates at Lloyd's.

New agency agreements, passed
late last year by the Council of
Lloyd's and effective as of Jan. 1,
1990, define more clearly the dis-
tinction between the duties of
members' agents to members and
managing agents' duties to mem-

bers.

Under the new regulations,
members will have a contractual
relationship both with their mem-
bers' agency and the managing
agencies that manage each syndi-
cate in which a member partici-
pates.

However, members currently
sign a contract only with their
members' agency, making the
members' agent contractually re-
sponsible to members for the ac-
tual underwriting and cenduct of
insurance business, even though
members' agents do not undertake

these activities.

Because of this practice a group
of about 460 members is investi-
gating the possibility of taking
legal action against members’
agents who placed them on syndi-
cate 317/661, managed by RHM

Outhwaite (Underwriting Agen-
cies) Ltd. in 1982.

The 1,614 members of syndicate
317/661 during the 1932 under-
writing year will have to pay a
total of 85.4 miillion pounds ($155.7
million at current exchange rates)
to cover estimated underwriting
losses of 263.3 miillion pounds
($480 million), primarily stemming
from runoff reinsurance policies
Mr. Outhwaite wrote in 1981 and
1982 (BI, Oct. 24, 1988).

Members likely will await the
outcome of several arbitrations
currently under way between
Outhwaite and syndicates that
ceded reinsurance to syndicate
317/661 before deciding whether to
commence legal proceedings, said a
spokesman for Richards Butler, the
London law firm representing the

members.

Mr. Outhwaite is disputing at

least nine of the more than 30 run-
off reinsurance contracts he wrote
in late 1981 and 1982, claiming the
ceding syndicates did not disclose
adequate information about the
risk.

However, both of the arbitra-
tions decided so far have gone
against Outhwaite (BIl, Nov. 28,
1988; Oct. 24, 1988).

Although a legal report commis-
sioned by 102 members' agents last
year concluded that any litigation
against Outhwaite alleging breach
of duty would probably not suc-
ceed, further legal opinion has ad-
vised that action against members'
agents could be more successful.

Stuart Boyd, a leading trial law-
yer commissioned by the Corpora-
tion of Lloyd's to review the Outh-
waite report, which was prepared

Flexibility. You demand it We deliver it.

With professionals eager to do whatever ittakes-even rewrite the "rules" to bring you the prod-
ucts, programs, service and cost control you need.

by the London law firm Fresh-
fields, concluded that Freshfields
was limited in its terms of refer-
ence.

Freshfields was "asked to con-
sider whether Outhwaites were in

breach of duty or breach of con-
tract but. . .not asked to consider
the liability of any other person or
firm or corporate body whose con-
duet might have been open to criti-
cism," said Mr. Boyd in his review.

In particular, Mr. Boyd pointed
out that the legal principles con-
cerning an underwriting agent's
duty to its members "are not yet
clearly established.”

However, "it is reasonably well
established that where there is no
contract between the principal and
the sub-agent (the underwriting
agent), the intermediate agent (i.e.

Continued on next page



Continued from previous page

the members' agent) is liable to his
principal for the acts or omissions
of the sub-agent,” Mr. Boyd said.

"That being so, the members'
agents would clearly be liable for
the acts and omissions of Outh-
waites. . .on the grounds that the
members' agents themselves owed
a duty to their names, and that the
acts and omissions of Outhwaites
have put the members' agents in
breach of that duty,” he said.

In addition, about 460 of the
Outhwaite syndicate members
commissioned London law firm Ri-
chards Butler to investigate the
chances of successful litigation to
recover losses.

"Richards Butler and leading
counsel advise that under the law
of agency, proof of breach of duty
on the part of Outhwaites would
result in indirect names having a
proven claim for breach of duty
against their members' agent,"” ac-
cording to a letter sent late last
yearto members of the Outhwaite

1982 Names Assn.

In addition, Freshfields is "of the
opinion that there appears to have
been a breach of the 20% under-
writing limit of syndicate 661.
Overwriting should have been con-
trolled by Lloyd's and was not. The
possibility of names having a case
against Lloyd's in this connection
should be kept under review,"
noted Names Assn. Chairman Peter
Nutting in the letter.

The association plans "either to
pursue the names case in arbitra-
tion or court proceedings or to
press Lloyd's to take the appropri-
ate initiative to resolve the mat-
ter," Mr. Nutting wrote.

Regarding the Warrilow syndi-
cate, a majority of the 200 mem-
bers of Warrilow syndicate 553
who met last month voted to "seek
an indemnity" for all losses on the
1984 year from CJW (Underwriting
Agencies) and members' agents.

Estimated losses to members of
the syndicate during the 1984 un-
derwriting year, arising primarily

The Oakeley
Vaughan case could
more clearly define
the duties Lloyd's

owes members.

from U.S. casualty reinsurance or
from coverage written under the
binding authority of U.S. Lloyd's
correspondents, total at least 71
million pounds ($129.4 million at
current exchange rates) (BIl, May
23, 1988).

Meanwhile, the 1984 account is
still open because of uncertainties
regarding future liabilities.

Members voted to commence
legal proceedings against CJW and
their members' agents if the "in-
demnity is not forthcoming or is
inadequate.”

So far, about 470 Warrilow
members have subscribed to a

You'll be urprised llow fle][ible we Call be.

Find out how we can meet your challenge. Have your agent,

broker or consultant call their Mass Mutual Group Representative

today. Or tomorrow We're flexible. We'll meet your challenge.
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Names Committee that commis-
sioned accounting firm Peat Mar-
wick Melintock and law firm EI-
borne Mitchell to investigate the
losses, said Tom Benyon, chairman
of the committee.

Reports prepared by the two
firms will be mailed to members
this month, according to Mr. Ben-
yon.

Meanwhile, in a summary of the
reports handed to members at the
December meeting, the Warrilow
Steering Committee-chaired by
Mr. Benyon-allege that:

< An internal Lloyd's report
produced in 1984 illustrates con-
cern that "CJW was not competent
to manage the syndicate.”

* The reserving policies of syn-
dicate 553 were inadequate. Mr.
Benyon states in his summary of
the reports that "it would appear
that the syndicate's reserving pol-
icy was, surprisingly, the same for
both the short- and long-tail ac-

counts.”

- Between 1978 and 1983 "the

MassMutual
GROUP LIFE AND HEALTH

Massachusetts Mutual Life Insurance Co.,Springfield, MA 01111

syndicate consistently overwrot€
its premium income limits and was
accordingly in breach of Lloyd's
regulations.”

= The rapid expansion of the
syndicate to a capacity of 31.9 mil-
lion pounds in 1984 from 900,000
pounds in 1978 "was not marked
by the employment of additional
and suitably experienced staff to
deal withthe syndicate's U.S. ca-
sualty business nor by the creation
or development of suitable man-
agement systems to monitor and
control the business being writ-
ten.”

The report states that until No-
vember 1984 Mr. Warrilow was the
only full-time director of CJWV.

According to Mr. Benyon, EI-
borne Mitchell has "advised that
the syndicate was seriously mis-
managed by CJW to such an extent
that it amounted to negligence giv-
ing rise to a cause of action in
tort.™

However, no allegations of mis-
management are directed to the
agency's current management
team, which was brought in by
Lloyd's during 1984, Mr. Benyon
noted at the meeting.

In addition, Elborne Mitchell ad-
vises that the members' agents le-
gally are liable to members "in re-
spect of the acts or defaults of CJW
if breach of duty by CJWV (is) es-
tablished,"” Mr. Benyon noted in
the summary report.

The members' agents also are li-
able for any failure to "exercise
reasonable skill and care" arising
from their contractual and fiduci-
ary duties to investigate syndicate
553 prior to placing members on
the syndicate and to continue to
monitor its performance, the re-
port contends.

Mr. Benyon has written to John
Shipton and Michael Payne, joint
chairmen of the Warrilow Mem-
bers' Agents' Committee, seeking a
meeting.

Officials of that committee could
not be reached for comment.

Meanwhile, lawyers are trying to
expedite litigation already com-
menced by members stemming
from losses sustained by syndicates
formerly managed by Oakeley
Vaughan (Underwriting) Ltd.

About 60 members of the syndi-
cates are suing the Corporation of
Lloyd's, alleging that Lloyd's
failed to prevent the syndicates
from overwriting their premium
capacity.

In addition, Lloyd's is suing 10
members' agencies and Oakeley
Vaughan auditors, seeking a decla-
ration that the agencies and the

auditors should be held liable to

the members suing Lloyd's "foi
breach of a written contract O1
duty as agent or sub-agent respon-
sible for the underwriting of syn-
dicates" formerly managed by Oa-
keley Vaughan (BIl, Feb. 15, 1988).

Although a trial date is not ex-
pected before the fall of 1990 be-
cause of the difficulty in obtain-
ing court time, Elborne Michell,
the law firm representing the
members, is "considering making
an application to the court for an
expedited date on the grounds that
the syndicates accounts have not
closed...and that names continue
to receive cash calls which, in sev-
eral instances, they are unable to
meet.”

An application for an early trial
hearing will be made later this
month, said an Elborne Mitchell
spokesman. The law firm hopes to
obtain a trial date later this year or
early 1990, he added.

The central issue of the litigation
the members have filed against
Lloyd's is the question of the
duties the Corporation of Lloyd's
owes to members, accordirs
recent letter sent.Juios to
Vaughan membereif.

ch - -
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hats, what we.call aur.special

vocational rehabilitation services.

Because when injured workers
recover fast and come back to

work fast everybody wins:

employers, insurance companies
and claimants. Find out about

win-win recovery rnanagennent

today. Let me send you our
information. Call me at

(215) 251-9510, send me
your business card or
FAX to (215) 251-9518.
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CPCU

commitment

Congratulations to the 1988 CPCa designees of the Chicago,
Chicago West Suburban and Suburban Chicago Chapters.
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CPC(1 means commitment...to professional insurance education, to keeping
up with changes in the insurance industry and to the companies and clients

these CPCUs'serve.

To earn the CPCCI designation, these professionals successfully completed
ten comprehensive, college-level courses including property and liability
insurance, risk management, law, economics, accounting and finance.

The Society of Chartered Property and Casualty Undetwriters salutes these 1988
CPC(1 designees who join the more than 25,000 who may wear the CPCUkey.

For further information about the CPCU program, contact your local CPCO chapter.
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3 countries may

pay claims from
air show crash

By HERBERT FROMME

BONN, West Germany-The Italian government's liability for
deaths and injuries from the crash of military aircraft during an air
show at a U.S. Air Force base in West Germany last August may be
far less than originally anticipated.

The West German, U.S. and Italian governments now are nego-
tiating the payment of claims, according to the Koblenz Defense
Cost Office, a department of the West German tax authorities that
is handling a portion of the claims.

Seventy spectators were killed and hundreds of others were in-
jured in the accident (BI, Sept. 5).

The Koblenz Defense Cost Office-called Amt fuer Verteidi-
gungslasten in German-estimates that the total cost of third-party
liability claims stemming from the accident will range between 100
million deutsche marks and 300 million deutsche marks (between
géfflscg rsnaillil(ijon and $169.7 million), a spokesman for the Defense Cost

The United States may be held liable for a portion of the loss
under the North Atlantic Treaty Organization Status of Forces
Agreement because it organized the air show, the spokesman said.

If the United States shares responsibility for the loss, then under
the terms of the NATO agreement it would pay 40% of the losses, the
Italian government would pay 40% and the West German gov-
ernment would pay 20%, the
spokesman said.

If the three governments de- If the United States
cide that the United States is

not responsible for losses, then shares responsibility for

the Italian government would the loss. the Italian

pay 75% of the losses and the ’

West German government government would pay
| 25% of th lai

would pay 25% of the claims, only 40% of all losses.

under the terms of the agree-
ment, the Defense Cost Office Y
spokesman said.

West German civil aviation lawyers first believed after the Aug.
28 crash that the Italian government would be responsible under
West German civilian aviation law for all losses because an Italian
military aircraft plowed into the crowd at Ramstein Air Base in
West Germany.

The Italian air force has liability insurance with limits of 2 billion
lira ($1.4 million) per aircraft with Milan Insurance, a member of
Consortio Italiano Assicurazione Aeronautice, the Italian aviation
insurance pool.

U.S. and West German authorities have not completed their in-
vestigation of the crash and cannot say how many of the 10 Italian
jets performing aerobatic maneuvers were involved in the loss.

During the maneuvers, one ltalian jet collided with two other
Italian jets and hurtled into the crowd of spectators. The other two
aircraft crashed away from the spectators.

Settlement of all the claims arising out of the Ramstein air show
disaster is farfrom complete.

The West German government is handling all claims from the
disaster, with the Koblenz Defense Cost Office handling claims ex-
ceeding 5,000 deutsche marks ($2,828) and the Kaiserslautern
branch of the Defense Cost Office handling smaller claims.

The office has received a total of 1,270 third-party liability
claims. About two-thirds of the claims are "indirect claims," such
as claims by employers who continued to pay wages to employees
who missed work because of injuries suffered at the show and from
health insurers who paid the cost of hospital treatments for those
injured in the incident, the spokesman pointed out.
he",sé\arir(ljong the 1,270 claimants are 400 direct victims of the crash,"

The office had paid only 5.4 million deutsche marks ($3.1 million)
by Dec. 2, and those payments represent only advances on future
settlements, including funeral expenses.

The advances range from 10,000 deutsche marks to 15,000 deut-
sche marks ($5,657 to $8,485) to each injured individual every three

months.

callncc?sggition, the office is reimbursing hospital and other medi-

Relatives of those who were killed already have received com-
pensation for funeral costs and regular maintenance payments, ac-
cording to the Defense Cost Office. West German law does not allow
claims for loss of companionship.

Also, no compensation will be paid in lump sums, and no bar-
gaining for the sums involved is allowed.

Compensation is based on regular maintenance payments that are
universally used in West German alimony and maintenance settle-
ments. These amounts are established by the country's highest
court, the Bundesgerichtshof.

Included in the compensation formula is the level of state pen-
sion benefits the victim would have received. But since the proce-
dure for calculating the pension benefits takes roughly six months,
pe%\c/:gdmpensation settlements have so far been finalized for the be-

The Defense Cost Office is under no legal obligation to pay before
the precise sums have been fixed, the spokesman said.

Injured persons now are filing their detailed claims for compen-
sation, including loss of income and pain and suffering, he said. No
settlements have been reported so far.

West German life and accident insurers also have received claims
stemming from the accident. These insurers have not yet tabulated

their losses from the accident.
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YOU MAY BE SURPRISED
WHAT'S BEHIND YOUR
REINSURANCE COVE RAGE

All too often the answer is-not enough.

Because while a company may claim to pos-
sess all the necessary property and casualty
reinsurance capabilities, it may lack the most
important one of all: the resources to sustain a
lasting relationship.

Truth is, not having the right reinsurer can lead
to some unfortunate consequences. Like claims
payment delays. Uncollectible reinsurance. Incon-
sistent underwriting. And very unhappy clients.

As part of a worldwide professional reinsur-
ance network, CIGNA Reinsurance Comany is
responsive to both the treaty and facultative
marketplace.

Our underwriting staff is committed to the
highest standards of excellence. And, our
knowledge and extensive experience in both
the reinsurance and primary markets enables
us to respond appropriately to the needs of

intermediaries and client companies.

Our underwriters are supported by a dedi-
cated staff of claims, actuarial and financial
professionals. Plus, our technical services group
provides timely and valuable information which
allows the underwriters to identify and resolve
issues, before they become problems.

Finally, we have the capacity and technical
expertise to assume substantial risk. And more
importantly, financial stability, which translates
into real staying power.

Afterall, if there's nothing behind your reinsur-
ance coverage, there's probably no future in
front of it.

Building long term relationships. One more
example of CIGNA's

commitment to person-
alized service to business

CIGNA

around the world.

CIGNA Property & Casualty Reinsurance Companies: PhiladelphiasTorontosLondon+Brussels-PariseThe Hague-Vienna-Bermuda-Tokyo-Sydney-Singapore-Panama City



14 / Business Insurance, January 9,1989

EXEL Ltd. names Kevany

Michael J. Kevany has been
named chairman and chief execu-
tive officer of X.L. Insurance Co.
Ltd. of Bridgetown, Barbados, and
president and CEO of EXEL Ltd.,
X.L.'s parent company.

Mr. Kevany succeeds lan Heap as
chairman and CEO of X.L. and as
president and CEO of EXEL. Mr.
Heap will remain as chairman of
EXEL. Brian O'Hara also remains
as president of XI+

Most recently, Mr. Kevany was
president-special risk services of
Philadelphia-based CIGNA Corp.
He joined CIGNA in 1977 as vp
and branch manager in New York.

Prior to joining CIGNA, Mr. Ke-
vany held a variety of positions in
his 20 years with Royal Insurance
Co. of New York.

In other insurer changes:

Russell E. Leatherby named
president of UniCARE Financial
Corp. of Irvine, Calif. He succeeds

Ralph W. Leatherby, who remains
chairman and chief executive offi

At New York-based Continental
Corp , George S. Zacharkow and
Wayne H. Fisher appointed senior
vps and Robert F. Mastroberti
appointed vp-field operations for
the Agency & Brokerage Group.

Paul Mattera and David A

King named vps of Liberty Mutual
Insurance Co. of Boston.

Robert J. Ott, D.D.S., named
president and chief executive offi
cer of Delta Dental Plan of New
Jersey Inc. in Parsippany. He sue
ceeds Joseph Pollack, D.D.S., who
will continue as chairman.

Francis W. Rivelli named resi
dent vp of Bituminous Insurance
Cos. in Rock Island, lll., a subsidi-
ary of Old Republic International
Corp. of Chicago.

Lary K. Rand appointed vp-
standard markets for the commer-
cial insurance division of Aetna
Life & Casualty Co. of Hartford
Conn.

Leo J. Coleman named chair-
man and chief executive officer of
the workers compensation opera-
tions of Farmington, Conn.-based
Orion Capital Corp., which include
Employee Benefits Insurance Co
and EBI Indemnity Co.

Elliott P. Gleason promoted to
senior vp of Design Professionals
Insurance Co. in Monterey, Calif., a
unit of Employee Benefits Insur-
ance Co.

Edward A. Wiegner joined
Progressive Casualty Insurance Co.
of Mayfield Heights, Ohio, as exec-
utive vp and chief financial officer.
In his most recent position, Mr.
Wiegner was senior vp and chief fi-
nancial officer at Household Inter-

Nnational Inc.

Reinsurance

Edward F. Schwenzfeier ap-
pointed vp-facultative education &
training of the facultative division
of Princeton, N.J.-based American
Re-Insurance Co.

Jean-Marie Nessi and Domini-
que Maurin named executive vp
and vp, respectively, of Ancienne
Mutuelle Reassurance of Paris.

Chairman Patrick Peugeot
named chief executive officer of
SCOR U.S. Corp. of New York. Mr.
Peugeot also is chairman and chief
executive officer of SCOR Paris.

Gerard A. Anaszewicz ap-
pointed vp of National Reinsur-
ance Corp. of Stamford, Conn.

Michael J. Wybar promoted to
executive vp of Sullivan Payne Co.
in Seattle. Mr. Wybar will be based
in the Philadelphia office.

Agents/brokers

Michael P. Cahill appointed se-
nior vp and director-national en-
ergy division for the Los Angeles
office of Alexander & Alexander of
California Inc., a unit of Alexander

Comings & goings: industry

& Alexander Servizes Inc.

David R. Hoskins joined An-
dreini & Co. of San Mateo, Calif.,
as senior vp. Mr. Hoskins pre-
vicusly was president and chief ex-
ecutive officer of Crump E&S of
California Insurance Services, now
called S.J. Petrakis Insurance Ser-
vices Inc., an affiliate of Crump
E&S Group.

At Jardine Err__ett & Chandler
Ine., Jeffery G. MeKinley ap-
pointed senior vp in San Francis-
cc and Edward A. Schwarz pro-
m,ted to chairman of the Phoenix
office.

Robert M. Bryant named vp-
gcvernmental programs divisicn of
Markel Service Inc. Mr. Brvant

AR

was president of Special Risks Inc,
which Markel purchased earlier
this year.

Other suppliers

R. Jane Hill appointed presi-
dent of Risk Management Services
in Short Hills, N.J., a division of
Fred S. James & Co Inc. where
she a[so is a corporatE vp. Ms. Hill
is based in Nashville, Tenn.

Coopers & Lytrand's Actuarial,
Bene'its & Compensation Grjup of
Detroit announced the following
appointments: Jerry Halperin
promited to vice chairman; Jack
Forstadt named national director-

health and welfare consulting

president, CEO

practice; and Iris Goldfein named
partner-in-
charge of the
Chicago office-
Donald K.

A . -4 ll. Gray joined

4 --i lidt Gupgeof

I Austin, exas,

Most re-

cen:ly, Mr. Gray

wa. director of

Ms. Hill iNnsurance for

the Texas Assn.
of Counties.

Ken E. Polk joined Buck Con-
sultants Inc. of New York as man-
ager of its Dallas office. Mr. Polk
previously was a principal and
manager of the Dallas office of
William M. Mercer Meidinger Han-
sen Inc. of New York.

Richard D. Stover named a
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principal of William M. Mercer
Meidinger Hansen Inc. of New
York. Mr. Stover is based in the
Morristown, N.J., office.

Richard L. Skinner named
president of Independent Benefit
Plans Inc. of Beech Grove, Ind. Mr.
Skinner succeeds W.B. Davenport,

the founder and president, who
will continue with the firm as a

consultant.

Jenifer Cline promoted to vp-
operations for Parkside Health
Management Corp. of Park Ridge,
1ll. Also, Barbara J. Flewellyn
joined Parkside as director-opera-
tions for the Ohio region and wiill
be based in the Cleveland office.
In her most recent position, Ms.
Flewellyn was director for the
Health Enhancement Center of
University Hospitals of Cleve-

land.
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Aon forms new RBH holding company

Chicago-based Aon Corp. has
restructured its brokerage opera-
tions and has formed a new hold-
ing company for four brokerage
and consulting operations, includ-
ing Rollins Burdick Hunter Co., the
seventh-largest U.S. broker.

"Over the last few years the fun-
damental strengths of Rollins Bur-
dick Hunter's retail brokerage
business have grown substan-
tially," explained Patrick G. Ryan,
chairman and CEO of Rollins Bur-
dick Hunter Group and president
and CEO of Aon Corp.

"Our growth has been enhanced
by significant diversification in-
cluding expansion into employee
benefit consulting, reinsurance and
affinity group operations." he said.

"This restructuring enables us to

continue our basic teamwork strat-

egy while emphasizing and focus-

count thedays

Markets

ing on the strengths of four distinct
services arms for the 1990s," Mr.
Ryan said.

The newly formed Rollins Bur-
dick Hunter Group comprises:

< Rollins Burdick Hunter Co.,
the nation's seventh-largest com-
mercial insurance broker. Arthur
F. Quern, chairman, president and
chief executive officer of RBH, will
continue to head the brokerage. ,

+ The newly created Rollins Spe-
cialty Group Inc., which combines
several existing operations to focus
on.brokerage services for financial
institutions, associations and af-
finity groups. Michael D. Rice has
been named president and CEO of
Rollins Specialty Group. Pre-

You

viously, Mr. Rice was senior vp of
Rollins Burdick Hunter Co.

« Miller, Mason & Dickenson

Inc., an employee benefits consul-
tant. President and CEO Daniel T.

Cox will continue to head MM&D.

< Aon Risk Services Inc., which
specializes in reinsurance bro-
kerage through Aon Reinsurance
Agency-formerly known as Rein-
surance Agency Inc.-and Cole,
Booth, Potter Inc. Michael D.
O'Halleran has been appointed
president and CEO of Aon Risk
Services and is in charge of devel-
oping its long-range growth strat-
egy

Mr. O'Halleran joined Aon in
November 1987, leaving Thomas A.

can

Iittakesus

topayyour claims
on onehand.

That's our policy. Five days after confirmation of damages and
coverage, your check is on its way. Because we're American Re.

And we make prompt payments a reality.

American Re Plaza, 555 College Road East, Princeton, NJ 08543-5241 (609) 243-4200

We've committed a higher percentage of our resources to
claims service programs than any other reinsurer. Exclusive
programs in Arson Identification and Prevention. Massive Injury
Management Catastrophe Management Litigation Management

Come to American Re. We're everything we claim to be.

'4]J

American Re-lnsurance Company

Atlanta - Boston - Chicago - Columbus - Dallas
Hartford - Kansas City - Los Angeles - Minneapolis - New York - Philadelphia - San Francisco

Greene & Co. Inc., an Alexander &
Alexander Services Inc. unit.

When asked about any non-com-
pete agreement, Mr. Ryan said that
in the year since Mr. O'Halleran
left the A&A unit, "TA&A has not
come to me with any suggestion
that they are concerned in any way
with what he is doing for us. So
these non-compete covenants are a
non-issue.”

Paul R. Davies is president of

Aon Reinsurance Agency and Cole,
Booth & Potter Inc.

Captive manager

A new management firmm has
been organized to manage Ver-
mont-based and other captive in-
surance companies.

Northern States Management
Inc. in Waterbury Center, Vt., can

Bogota - Cairo - London - Melbourne - Montreal - Santiago - Singapore - Sydney - Tokyo - Toronto

provide a full range of services to
captives, including general con-
sulting, management and reinsur-
ance placement, said John J. Midd-
leton, Northern States' president
and chief executive officer.

Prior to establishing Northern
States, Mr. Middleton was chief
operating officer of Vermont In-
surance Management Inc., a cap-
tive management company in
Montpelier. He also was president
of Hospital Underwriting Group, a
Tennessee-based captive.

For more information, contact
Mr. Middleton at P.O. Box 160,
Waterbury Center, Vt. 05677; 802-
244-8607.

ALTA expands

ALTA Health Strategies Inc., a
managed care company in Salt
Lake City, has opened new pre-
ferred provider networks in Ohio/
Northern Kentucky, California,
Arizona and New Mexico.

The company, which currently
has operational provider networks
in seven states and serves more
than 2 million people nationwide,
also plans to expand its PPO net-

work to Colorado and Texas this

year.

ALTA Health Strategies also
provides claims administration,
utilization review and health data
analysis.

For more information contact
Carole L. Kennedy, senior-vp for
managed care programs, at ALTA
Health Strategies Inc., 2614 South
1935 West, Salt Lake City, Utah
84119; 801-973-7300.

Met Life expands

New York-based Metropolitan
Life Insurance Co. is opening three
new regional defined contribution
service centers.

The new offices for the defined
contribution record keeping ser-
vices, known as METRORE-
CORDS, are in New York, San
Francisco and East Hanover, N.J.

"The regional service centers
provide the kind of administrative
and record keeping services that
were previously available only in
our New York home office," ex-
plained Jim Logan, vp-savings and
retirement plan services.

"IN addition to these new facili-
ties, we plan to open more offices
as our business continues to ex-
pand," Mr. Logan said.

The New York office will be run
by Lois Snitkoff. Prior to joining
Met Life, Ms. Snitkoff was respon-
sible for technical aspects of de-
fined contributions services as a vp
at Citibank in New York, a unit oi
Citicorp.

The San Francisco and East
Hanover, N.J., offices will be run
by Serge Boccassini. Previously,
Mr. Boccassini was director of all
new business for Met Life's defined
contribution clients.

For more information, contact
Ms. Snitkoff at 1 Madison Ave.,
New York, N.Y. 10010; 212-578-
6273; or Mr. Boccassini at 72 Eagle
Rock Road, East Hanover, N.J.
07936; 201-515-1562.

James International

New York-based Fred S. James
& Co. Inc. has entered into a coop-
erative business agreement with
one of Japan's leading insurance
agencies.

Under the agreement, James will
serve as a general insurance re-
source and adviser to Ginsen Co.
Ltd. of Tokyo, a subsidiary of the
Sumitomo Bank of Japan.

James will provide a full range of
insurance brokerage services to
clients of Ginsen and the Sumi-
tomo Bank with U.S. operations.

For clients who have risks out-

Continued on net page
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U.K. bill would hike insurance costs: CBI

By CAROLYN ALDRED bacc benefits," said Dick Eberlie, the CBI's deputy director
| | | | u |
LOndOn of employment affairs puy

LONDON-The Confederation of British Industry, the
United Kingdom s most Influential trade organization, iS Ir surers will likely raise rates to cover not only the cost of
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Continued from previous page
side of the United States, James
will provide brokerage services
through Sedgwick Group PLC,
James' London-based parent com-
pPany

"Working with Ginsen opens
new doors of opportunity for
James among Japanese com-
panies," said Jonathan M Chettle,
managing director of James Inter-
national

"Our clients and all Japanese
companies are rapidly expanding
overseas, especially in the United
States," said Takeshi Fujiki, gen-
eral manager of Ginsen's interna-
tional division

Name changes

The New York Cooperative In- >_--
surance Assn. has changed 1ts
named to the New York Insur-
ance Alliance Inc. The associa-
tion includes 54 New York-donn- o
ciled property/casualty insurance
companies

The Remedy Co., the Dallas-
based subsidiary of Lindsey &
Newson Claims Services Inc, has
changed ItS name to American
Health & Rehabilitation Ser-

vices.

Mergers/acquisitions % i-
Financial Guardian of Kansas
Inc. and Kline Insunce Agency
of Hutchinson, Kan #f*e merged
New York-based tontinental T
Corp. has signed a letter of intent
with Tokio Marine & Fire Insur- 4/,1. 1, .
ance Ltd., a Japanese insurer, to ao
sell 40% of Continental's wholly
owned subsidiary, First Insurance
Co of Hawaii [ Y- H -
Detroit-based Michigan Mu- I fi.S-li--_B
tual Insurance Co. has agreed to S -
acquire a one-third interest m Fa- > Y
cultative Managers Corp. of -
Norwalk, Conn Fremont Indem-
nity Co of Los Angeles will retain ~ —
a one-third ownership in the com-
pany The remaining one-third ow-

neL:tpd:hyellbNewnisomoffle:s of

Tyler, Texas, has acquired Bill
Tassin Claims Service Inc. in

Lafayette, La

arf

New Offices

Interstate Service Insurance 1
Co. and Interstate Service Insur- .
ance Agency Inc. have relocated
to 7720 Rivers Edge Drive, Co-
lumbus, Ohio 43235, 800-876-
7483

Webber Consulting Group Inc.
has relocated to 630 Colonial Park
Drive, Suite 200, Roswell, Ga .
30075, 404-641-1868, 800-562- RN,
2242z Financial institutions today must face i i

Turner Insurance & Bonding & world of uncertainties Byut the James. together with the Sedgwick From money center banks to
Co. Inc. has relocated to 2601 Bell , roup is.a worl erin m?eu regionals to.local S&Ls,. Ha esisa ﬁ
Road, Montgomery, Ala 36117, coverade of a Bankers | éanllﬁgtg.ﬁond or the special nee so inancial Instifu- &ran with financial institutions and the
205-244-0004, 800-828-8015 fions- P Yldlnr%] the cover%%e St{’:hblllty insurance markets, ttlat serve them,

National Claims Service Inc. Jnsyrance.cannot he among them And cont d new products delivering the special confidence
of Richmond, Va, has opened a require James clients m all industries enloy
new office at 1315 Glenburnie
Road, Suite (12, New Bern, N C
28561, 919-637-2600



Contznued from prevzous page ($155 7 million) to cover estimated surance company executives be- 5% of the respondents have deter- panies will adopt cooperation
don syndicate 317/661 under- underwriting losses of 263 3 mil- lieve that London's position as the mined a strategy, which has not yet agreements with companies in
written by Richard Outhwaite if lion pounds ($480 million), about maJor European insurance center been acted upon, and 24% of the other countries, 42% will make ac-

the ruling is not overturned 15% of which stem from run-off re- IS threatened by the changes likely respondents have a partially deter- quisitions, 21% plan to develop ex-
Syndicate 317/661 had set aside insurance policies that underwriter to follow the 1992 removal of trade mined strategy isting representation, 15% W111

about 8 million pounds ($14 6 mil- Richard Outhwaite wrote in 1981 barriers in the European Commu- But, 63% say they do not have merge with other companies, and

lion at current exchange rate) to and 1982 (BIl, Oct 24, 1988) nity, according to a recent survey sufficient information to determine 15% will launch new operations

cover losses if Shell won its cover- Of the 263 3 million pounds in Twenty-seven percent of chief a strategy for 1992

age battle reserves for the 1981 and 1982 ac- executive officers polled by ac- Forty-five percent of the respon- “E s ndlcate Sale
Shell, however, lost 1S demand count years, about 40 million counting firm Ernst & Whinney dents believe that their key goal Yy

for coverage in the first pollution pounds ($77 9 million)-including think London's prominence is when the trade barriers are lifted London United Investments

coverage jury trial to be concluded the 8 million pounds set aside for threatened, 54% expect London's must be to refocus on a broader, (Holdmgs) PLC, parent company
in the United States The Jury told Shell-are earmarked to cover all position to be slightly threatened European market rather than on of H S Weavers (Underwriting)
Shell that it cannot claim pollution pollution-related claims from the and 18% believe the changes pres- their companies' traditional mar- Agencies Ltd , plans to acquire

clean-up costs from any of ItS 260 United States, said a spokesman ent no threat kets, while 44% of the respondents CalFed Insurance Syndicate Inc
comprehensive general liability m- for RHM Outhwaite (Under- British underwriting and bro- consider the most important oblec- on the lllinois Insurance Exchange
surers (BI, Dec 26,1988) writing Agencies) Ltd, the syndi- kerage companies are analyzing tive IS to become an established for $12 7 million

Shell is appealing the decision cate's managing agency how to prepare for 1992 niche player The lIE syndicate IS managed by

The 1,614 members of the syndi- While 60% of the 122 companies Companies proposing to trade in LUI subsidiary LUl Management
cate's 1982 underwriting year were London's role after 1992 surveyed have begun their analy- other EC countries will adopt one Inc, which also manages IIE syn-
told last year that they must pay a sis only 5% have put plans mto op- or more methods, the survey found dicate LUI Insurance Syndicate
total of at least 85 4 million pounds Most British insurance and rein- eration, the survey found Another For example, 53% of U K com- Inc

The two syndicates write excess
liability insurance for large risks
as well as primary and excess
property coverages

Each syndicate wrote $125 mil-

] L] lion in gross premiums in the first

IS a perllous gap. nine months of 1988 (BIl, Aug 29,
1988)

The CalFed syndicate was sold
by Los Angles-based CalFed Inc,
which also owns Anglo-American
Insurance Co Ltd, one of the two
insurers on the Weavers under-
writing stamp

"The acquisition will give the
London United Group a much
stronger presence on the lllinois
Insurance Exchange, which should
enable both syndicates to write an
increased amount of business as
well as having a greater say in the
running of the lllinois Insurance

= Exchange," said a statement issued

- by LUI in London
- tity Richard Foss, president of LUI
dor. 151 rkmr/9/W 1’? Management Inc , said that with
-~ the sale, the two syndicates will
start to write small liability ac-
O .- ,«17 counts on an occurrence basis,

sonnething Cal-Fed had not wanted

to do
“a5-

Prominent lawyer dies

Sivar

o Donald O'May, one of London's
leading insurance and maritime

- lawyers, died on Dec 30 at age 61
- - Mr O'May joined the London
law firm Ince & Co in 1951 and

a became a partner in 1954
At the time of his death, Mr
- O'May was chairman of the steer-
ing committee of the European
Users' Council of the London
Court of International Arbitration,
a member of the Commercial Court
Users' Committee, and a member
of the Technical and Clauses Com-
mittee of the Institute of London
Underwriters

Mr O'May also was working on
s the last stages of a book on marine

insurance

Comings & goings

Chris Head has been appointed
managing director and Roy White
has been appointed a director of
the Professional Indemnity & Fi-
nancial Institutions Group of
Sedgwick Associated Risks Ltd
Mr Head moved to The Sedgwick
Group PLC unit from Hogg Ro-
binson & Gardner Mountain PLC
Mr White IS rejoining Sedgwick
from C T Bowring & Co Ltd

Gordon Sanders has joined
Sedgwick Ltd , a unit of the Sedg-
wick Group, as senior consultant
to a new research and development
planning committee Mr Sanders
previously was senior risk manage-
ment consultant at London ac-
counting firm Peat Marwick
MecLintock

David Meachem joined Price

. . . Forbes Ltd, the reinsurance bro-
in more than 90 offices nationally,

and, through the network of the
Sedgwick Group, with 300-plus offices - - bility for casualty and special
in 64 countries worldwide, James a l I le S | l I S e rI e risks Mr Meachem was a partner
helps clients surmount the uncertain- - in London broker Anthony Popple
ties of doing business America's premier insurance broker A Sedgwick Group Company & Co before ItS acquisition by
PWS Holdings PLC Most re-
cently, Mr Meachem worked as a

consultant with Robert Fleming
Insurance Brokers Ltd

kering subsidiary of Sedgwick
Group, as a director with responsi-
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, ASK A CASUALTY ACTUARY

claims sublect to high retentions assessments whose underlying cause is an event
The notion that accruals for self-insurance occurring on or before the date of an enterprise's
liabilities are unnecessary conflicts with the general financial statements even if the enterprise does not
principle of conservatism that is fundamental t6 become aware of the existence or the possibility of
accounting the lawsuit, claim or assessment until after the date
Our corporation self-insures The issue of materiality only becomes relevant in of the financial statements "
up to fairly high retentions a the context of an independent CPA firm issuing an With respect to the second condition (that the
number of its casualty opinion on a set of financial statements Often in the amount of loss can be reasonably estimated),
exposures. Should we or past, the auditing firm has not made an issue of the frequently a reserve isn't established because it is
should we not reflect loss non-accrual for self-insured losses because the

claimed that the size of the liability cannot be
reserves for casualty claims on amount of such an accrual would not have material reasonably estimated, What is usually the case,
our financial statements? My impact on net income or net worth (but that does however, is that the size of the reserve can be
understanding is that current not necessarily mean that non-accrual is the proper estimated within a broad range (e g, $1 million-$5
practices vary widely with respect to this issue. treatment according to accounting principles) More million)

What is your opinion? recently, however, as retentions have risen, it has The fact that the range is often broad is usually
You are correct when you say become much less likely that the amounts involved cited as support for the idea that the reserve cannot
that current practices vary would not be material be reasonably estimated However, paragraph 39 of
widely Some corporations do not From an accounting standpoint, the key FASB 5 makes it clear that the simple fact that "the
A carry any liability on their books pronouncement on this issue is Financial range of possible loss is wide" does not demonstrate
for self-insured casualty claims, Accounting Standards Board Statement No 5 that the amount of the loss cannot be reasonably
while others set up an amount FASB 5 states, "An estimated loss from a loss estimated In the range cited above, it is fairly
equal to the total of the claims contingency shall be accrued by a charge to income certain that the liability is at least $1 million and,
adjuster's case reserve estimates if both of the following conditions are met one, therefore, a reserve of at least that magnitude
Still others carry an additional amount beyond the information available prior to issuance of the should be established (provided that the first
actual case reserves to reflect adverse development financial statements indicates that it is probable condition of FASB 5 is also met)
of the case reserves and other corporations also that an asset had been impaired or a liability had Interpretation 14 of FASB 5 provides a number of
5 include an additional provision for been incurred at the date of the financial clarifications that are important here
incurred-but-not-reported claims Each of these statements It is implicit in this condition that it First, it states that the second condition of FASB

P practices is not uncommon, although it is difficult to must be probable that one or more future events will 5 "does not delay accrual of a loss until only a single
r say how widespread each one is It should be 1 amount can be reasonably estimated To the

recognized, however, that much of this variation in contrary,” when the first condition is met, "and

The notion that accruals for

practice is due to differences in facts and information available indicates that the estimated
) ) . self-insurance liabilities are . e
circumstances among different companies, rather amount of loss is within a range of amounts, It
than to differences of opinion in interpreting unnecessary conflicts with the general follows that some amount of loss has occurred and
current accounting and actuarial standards principle of conservatism that is can be reasonably estimated "
There has been a tendency over time for more and Interpretation 14 also states, "When some amount

fundamental to accounting.

more corporations to establish accruals for within the range appears at the time to be a better

self-insured losses This is due in large part to the estirmate thanmn any other armount withim the range,,
trend toward higher retentions and the greater occur confirming the fact of the loss, two, the that amount shall be accrued VWhen no amount
availability of accurate loss data on which to base amount of the loss can be reasonably estimated " within the range is a better estimate than any other
the magnitude of the accrual FASB 5 stipulates two conditions amount, however, the minimum amount in the range

From an actuarial standpoint, the most relevant - It is probable that a liability has been incurred shall be accrued "
pronouncement on this issue is contained in the « The amount of loss can be reasonably estimated Generally Accepted Accounting Principles also
report of the American Academy of Actualles Task The first condition depends on the likelihood that require a disclosure of the range of values and that
Force on Self-Insured Trust Funds. While this a loss has been incurred If that probability IS the booked amount represents the minimum
document was developed for hospital liability "remote"; 1.e., the chance of the future event or Paragraphs 4,5 and 6 of Interpretation 14
self-insurance, it also applies to private events occurring is "slight," then no accrualis describe examples that are so relevant to your
corporations and public entities needed If that probability is "reasonably question that | will quote them m their entirety

The task force report clearly requires-from an possible"-which is defined as ~™More than remote "As an example, assume that an enterprise is
actuarial perspective-that a liability should be but less than likely"-then no accrual is needed, but involved in litigation at the close of its fiscal year
established that makes a provision not only for disclosure is required if the amount is material ending Dec 31, 1976, and information available
individual claim reserves, but also for adverse "The disclosure shall indicate the nature of the Continued on next page

development on those claims reserves as well as for contingency and shall give an estimate of the '
IBNR claims and for adverse fluctuations in possible loss or range of loss or state that such an Would you like advice from an expenenced colleague

reserves In other words, provision should be made estimate cannot be made," according to FASB 5 If on a risk manargement. benefit manaqement or .

) . . ) ) ) actuanat problem? Four features mYthe Perspective
not only for the unexpected value of such liabilities, that likelihood iS "probable"-1 e, "likely to section of Business Insurance can give you some
but also for the possibility that random fluctuations occur”"-then the first condition has been met

answers

will cause the ultimate cost of claims to exceed the With respect to the first condition (that it is Ask A Casualty Actuary, Ask A Beneflt Actuary,
expected value probable a liability has been incurred), a number of Ask A Benefit Manager and Ask A Risk Manager
. . . . answer written questzons from readers on risk and
Not uncommonly, actuaries interpret this to observations may be made ) . .
i . . . benefit management issues and actuarial problems
require that the reserve should be carried at a  For known, uncontested claims, it would appear This month's column on actuarzal
confidence level higher than that of the expected that this condition has been satisfied For example, issues in the casualty fteld ts written
value, whether 70%, 90% or higher However, the most workers compensation claims are of this type by Richard E Sherman, a principat
present value of future investment income is - For known, contested claims, which IS often with C.oopers. & Lybrand in San
llowed as an offset to the entire reserve to be th with liabilit laim It Id b nt Francisco Wwitt:am J Miner, an
2 € case a y claims, it cou € open o actuary with The Wyatt Co :n
established This is in contrast to accounting question as to whether this first condition has been Chicago, answers actuanal questzons
standards, which generally do not allow either satisfied Accounting standards require advice from in the benefits fteld Susan M Werner,
discounting or reserves carried at a confidence level an attorney (who will be guided by American Bar director of risk management at - 05,
h higher th th ted | A I . | ifvi I ith Hardee's Food Systems Inc in Rocky .5'
muc igher than the expected value ssn rules) in classifying any one loss as either Mount, NC, answers risk -
Let's take a look at the various arguments that are likely, reasonably possible or remote Mr. Sherman management questions And, Joseph
commonly made to support each of the « For unknown claims (i e, IBNR claims)-where W Duva, director of employee
above-mentioned positions on this issue from an the event that will give rise to the claim has already benefits at Athed-Signal Inc m Mernstown, NJ,
accounting perspective occurred but where the corporation or claims answers benefzts management questions
The notion that self-insurance reserves are dministrat h t t b tified-the f. t Mr Sherman's and Mr Miner's columns usually
administrator has not yet been notified-tne 1ac appear atternatety on the flrst Monday Of each month
altogether unnecessary is based on the idea that the that the claim hasn't been reported yet but every Ms Werner's and Mr Duva's columns appear
magnitude of such reserves, if established, would other event that would establish that a liability alternately on the second Monday of each month Mr
not be material to the financial statements While exists has occurred, suggests that IBNR claims meet Sherman's next column wit apéJear in March
this is not infrequently the case, it has become less this first condition Address your questions to ASK, Business Insurance,
! =d Y : _ _ 740 N Rush St, Chicago, Il 60611 Please give us
and less likely in recent years because of increasing In fact, paragraph 35 of FASB 5 states "Accrual your name, title and employer, however, Business
retentions and the long-tail nature of many gf the may be appropriate for litigation, claims or Insurance wilt consider unsigned letters
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Coping with retiree health care costs

By William H. Sharkey Jr. the problem driving the issue The provides its own set of challenges. Since some HMOs and managed care
persistent spiral of health care costs Benefit systems will have to be programs would require retirees to
= St and the Just-as-persistent gre ing of overhauled to sort out employees who change phx/lsicians and hospitals in the
have suddenly emerged as the the baby boom generation Continde to qualify for retiree benefits from those approved HMO or other program,
most controversial, misunderstood push up the cost of retiree health who don't. Then, pro}ecting medical companies need to sensitively
issue to face corporate America this benefits and administrative costs 30 years communicate this change Employers *
decade Current notoriety aside-and Ultimately, that cost will be too high hence for those employees also will be will need to better describe
with the advantage of hindsight-it is for many companies Furthermore, the difficult advantages of quality medical services f.
an issue that should have demanded, Judicial trend of making companies To better address this issue, delivered through managed care .
but never got, our corporate attention honor their retiree obligations is companies must now begin to decide prograrns it
at least a generation ago rendering that reality inescapable how to more aggressively manage their Younger employees-tomorrow's
Pushing the benefits issue to the As that reality becomes clearer, retiree health care costs Better cost retirees-have found managed care

forefront IS a set of proposed many companies will eventually management today will shape the programs to be an effective,
accounting standards that will force change the retiree health benefit extent of retiree health obligations in cost-saving system of quality health
companies to reckon and post as a system. FASB is merely accelerating the future. Beset by health care care A key attraction in some
debit the cost of their current and this change But, changing the system inflation, many companies already managed care programs has been the
future retiree health benefits A draft will be difficult and corporate options have begun to try to control these freedom of choice that gives people
version of the standards is due out in are few costs Some are making very tough access-at a cost-to physicians
the near future from the Financial Some companies may consider decisions. outside the network

SS-- Accounting Standards Board, with a eliminating benefits for current In today's competitive environment, Those of us in the health insurance

.,LY final version to be phased in in late employees in order to eliminate their companies are torn between the industry are working to make these
1991 programs more sensitive to the needs

The "day of reckoning” for retiree H of retirees, those about to retire and
Speaklng OUt employees far from retirement

health benefits has been long overdue

Look deeper at the issue and you see a In addition to controlling costs,

*St '- problem that has been growing future obligations for retirees. This interests of their employees and those these new programs must, among
steadily over the past decade How to could force a substantial reverse cost of their shareholders. On an emotional other essential elements, address
pay for and provide cost-effective shifting from the private to the public level, companies still want to be the employees' needs for long-term care,
benefits to more and more retired sector And, in this worst case paternalistic provider of benefits, adult day care and home health
employees as health care costs scenario, all of us, both corporate fiscally, they can't services that allow people to stay
1; continue to spiral upward and as entities and private citizens, will pay Part of the solution to the retiree healthy and Independent as long as
workers retire earlier and earlier in the form of taxes for the inevitable benefits dilemma involves greater cost possible
Such reckoning is foreign in increased use of Medicare. sharing between employer and Once effective benefit programs are
corporate America Most companies More important, no company can employee through higher deductibles built and sensitively communicated,
** providing such benefits do so on a afford the social impact of such a and larger copayments for medical more precise estimates of retiree
*1]15t comfortable pay-as-you-go basis, drastic step Most Americans want to services and prescriptions Some health care liabilities can be produced
** without estimating, posting as a debit stay financially independent But strip companies are creatmg a sliding scale And finally, work can begin on
or setting aside funds for the health them of their health benefits and in of retiree benefits, using length of building assets to meet those
needs of their current and future many cases you strip them of that service to determine the level of liabilities, even though investing today
S '21- retirees And, in fairness to employers, Independence You would also strip benefit to pay for retiree health care in the
the lack of tax incentives in large part many companies of their morale and But, It's important that employees future is not as attractive as investing
a has helped perpetuate this ultimately their productivity know that they will have to pay a in tax-favored pension plans
SE head-in-the-sand system. Another bad option is to hinge greater share of their medical benefits And a new retiree health benefits
The consequences of this system corporate hopes and actions on a tax Employees need enough notice to system can work Even with the
have been enormous America's overall break from Congress to help factor the additional cost of health tremendous demographic and
corporate liability for retiree health accumulate the needed assets. In this benefits mto their current expenses economic forces in play, if employers 37
benefits is estimated to be as high as deficit-plagued era, such a and their retirement plans. and employees work together they can
$2 trillion Put that unfunded liability Congressional move would be Another important element in the create a workable benefits system-a o
on the corporate balance sheet-as unlikely solution is for companies to contmue system that will help employers
FASB will require-and you can Even so, a tax break won't make the to control health care costs through control their health benefits liability
understand all the corporate uproar liability vanish Under the corporate health maintenance organizations and and protect retirees from the financial
Clearly, the FASB rules will force a tax structure, a company with a $10 other integrated managed care rum of a serious iliness.
change in the popular pay-as-you-go million liability would only get a 38% programs It's true that most older
system-a change most unpopular tax reduction That leaves a $6 2 people today have built long Wilham H. Sharkey JT ts
with employers million liability So, there still will be relationships with their physicians up-marketing for CIGNA Corp 's
But before shooting the messenger considerable numbers to reckon with and local hospitals and have been Employee Beneflts Group in
of this bad news, take a closer look at Even reckoning this liability resistant to changing physicians Bloomfield, Conn

Self-insured loss resenres

Cont:nued fromprevious page enterprise indicates that an unfavorable verdict is contingency and the exposure to an additional loss
indicates that an unfavorable outcome is probable. probable. An assessment that the range of loss is of up to $5 million, and possibly disclosure of the
Subsequently, after a trial on the issues, a verdict between $3 million and $9 million would meet (the amount of the accrual "

unfavorable to the enterprise is handed down but second condition) If no single amount m that range In some instances, it may be appropriate to argue
the amount of damages remains unresolved at the is a better estimate than any other amount, FASB that it cannot be shown that the liability will fall
time the financial statements are issued Although Statement No 5 requires an accrual of $3 million at within a stated range. The actuary's ability to N
the enterprise is unable to estimate the exact Dec 31, 1976, disclosure of the nature of the estimate the required amounts depends on the
amount of loss, its reasonable estimate at the time is contingency and the exposure up to $6 million and quality and availability of data and the nature of
that the Judgment will be for not less than $3 possibly disclosure of the amount of the accrual the type of exposure (loss) Some circumstances
million or more than $9 million No amount in that Note, however, that if the enterprise had assessed make it inherently impossible to estimate the
range appears at the time to be a better estimate the verdict differently-e.g, that an unfavorable magnitude of the liability with any degree of

than any other amount FASB Statement No 5 verdict was not probable but was only reasonably accuracy In other circumstances-for example,

requires accrual of the $3 million at Dec. 31, 1976; possible-(the first condition) would not have been when dealing with good data for a significant
disclosure of the nature of the contmgency and the met and no amount of loss would be accrued but the volume of claims-the law of large numbers applies

exposure to an additional amount of loss up to $6 nature of the contingency and any amount of loss and accurate estimation is clearly possible

million, and possibly disclosure of the amount of the that is reasonably possible would be disclosed In the final analysis, each situation must be

accrual "Assume that in the examples given. above, (the judged by the facts at hand in determining whether
"The same answer would result under the first condition) has been met and a reasonable or how much of a reserve should be established for

example . .above, if it is probable that a verdict will estimate of loss is a range between $3 million and $9 self-insured loss and the appropriate disclosures to

be unfavorable even though the trial has not been million but a loss of $4 million is a better estimate be made You should work very closely with your

completed before the financial statements are than any other amount m that range. In that internal financial people and your independent

issued. In that situation, (the first condition) would situation, FASB Statement No 5 requires accrual auditor or consulting actuary in determining what is
be met because information available to the of $4 miillion, disclosure of the nature of the appropriate for your company's situation
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EC directive

Continued from page 2
for the EC in Brussels.

The United Kingdom changed the wording of the di-
rective's optional developmental risk defense-also
known as the state-of-the-art defense-when it imple-
mented the product liability legislation in its Con-
sumer Protection Act in 1987 (BI, June 15, 1987).

The wording of the developmental risk defense in the
EC directive states that a producer is not liable if "the
state of scientific and technical knowledge at the rele-
vant time was not such as to enable the existence of the
defect to be discovered.”

This is interpreted to mean that a producer is liable
for a defective product if anyone, anywhere in the
world, could have realized the existence of the defect.

The wording incorporated into the British law states
that a producer is not liable if "the state of scientific
and technical knowledge at the relevant time was not
such that a producer of products of the same descrip-
tion as the product in question might be expected to
have discovered the defect if it had existed in his prod-
uct while they were under his control."”

Under the British law, a producer is liable only if
it was possible for another manufacturer of the same
product to have detected the defect.

The British law's wording "goes too far. It rein-
troduces the status of having to prove negligence-that
the producer who was responsible was acting below
the status of his profession,” said Mr. Tachner.
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The British law is "much more in favor of indus-
try and is a contradiction of the (EC's) intent of the
directive," he added.

Italy's product liability law also broa(lens producers'
defenses beyond that permitted by the EC directive.

For example, the EC directive states that a pro-
ducer cannot be held liable if a product is produced
according to mandatory standards laid down by gov-
ernment authorities. The Italian law does not specify
that the mandatory norms must be issued by govern-
ment authorities. Thus, under the Italian law, produc-
tion of an item according to industry norms could be
used as a defense by producers, said Mr. Tachner.

The EC plans to issue a formal notice to both coun-
tries this month, warning them to amend their laws
within three months or the commission will take the
matter to the European Court of Justice, he said.

Meanwhile, the commission this month is writing to
the nine countries that have not adopted the product
liability directive to remind them that the implemen-
tation date was more than five months ago. Countries
that do not pass legislation within three months will
receive a second warning that the EC will commence
legal action in the European Court of Justice.

Although the European Court of Justice cannot im-
pose fines or other punitive measures, being sued
by the commission damages a member states politi-
cal prestige and is not welcomed, said Mr. rachner.

"I'm very hopeful that in the next three to four
months the majority of member states will finish put-
ting through the necessary legislation,” he added.
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Around the states

Connecticut OKs hike

INn workers comp rates

HARTFORD, Conn.-Connecti-
cut employers this year will pay
about $65 million more in workers
compensation insurance premiums
than they paid in 1988 following an
Insurance Department decision to
allow an average 10.7% workers
comp insurance rate increase.

The National Council on Com-
pensation Insurance had sought a
25.5% rate increase, which would
have increased employers work
comp premiums by $150 million,
said Toby Doyle, legal counsel for
the Insurance Department.

At a Nov. 15 public hearing-the
first ever held in the state on a
workers compensation issue-con-
tractors and other employers ob-
jected to the NCCI proposal, Mr.
Doyle said.

The new rates, which took effect
Jan. 1, will mean an average in-
crease in workers comp rates of
14.2% for manufacturers, 15.7% for
contractors and 4.9% for all other
industries, according to Mr. Doyle.

In his Dec. 2 decision, Insurance
Commissioner Peter F. Kelly noted
that 7.83% of the NCClI's 25.5% re-
quested rate increase should be re-
jected because NCCI rates do not
take into account insurers’' invest-
ment income.

In addition, Commissioner Kelly
noted that 6.9% of the NCClI's re-
quested rate hike represented ex-
pected increases in the cost of
claims and was not justified.

The NCCI agreed to the depart-
ment's rate increase on Dec. 22.

-By Laura Mazzuca

Texas work comp bill

AUSTIN, Texas-Rep. Richard
A. Smith will introduce H.B. 1 with

recommendations for reform of the
Texas workers compensation sys-
tem when the Texas Legislature
convenes Tuesday.

Rep. Smith, R-Bryan, will intro-
duce the bill that will include 90%
to 95% of the recommendations re-
leased by the Joint Select Commit-
tee on Workers Compensation In-
surance in December, according to
a spokesman at his Austin office.

The bill will call for:

« Changing the state's Industrial
Accident Board to have as many as
nine part-time members with an
executive director, rather than the
current three full-time members.

= Allowing some businesses in
the state to self-insure their work-
ers comp risks, a practice currently
barred in Texas.

« Elimination of trial de novo,
the right of an injured worker to
appeal to a state court jury, which
is not allowed to consider evidence
previously heard by the Industrial
Accident Board. "We would like to
keep the final decision-making au-
thority within the Industrial Acci-

dent Board," said the spokesman.
The intent of the bill is not to

eliminate a worker's access to the
court, he said. But, the proposed
legislation calls for a "substantial
evidence standard” that would
only allow an appeal if there is
evidence that would discount the
findings of the IAB, he explained.
-By Michael Bradford

lllinois tax dispute

SPRINGFIELD, Ill.-An esti-
mated $56 million in disputed pre-
mium tax payments held in a pro-
test fund since 1985 will be im-
mediately deposited into the llli-
Nnois General Revenue Fund
following a court-ordered settle-
ment, according to a spokesman
for lllinois Attorney General Neil
F. Hartigan.

The protest fund was established
four years ago when New York-
based Metropolitan Life Insurance
Co. and 27 other out-of-state in-
surers sued the lllinois Department
of Insurance. The companies dis-
puted the constitutionality of an
lllinois statute imposing a special
2% premium tax on all policies
written in lllinois by property/ca-
sualty and life/health insurers
headquartered in other states.

The 2% tax is levied in addi-
tion to other premium taxes the in-

The companies had alleged the
tax unfairly discriminated against
out-of-state companies, the
spokesman said.

Under the terms of a court-or-
dered agreement imposed by San-
gamon County Circuit Court Judge
Simon L. Friedman last week, the
28 insurers agreed to release the
$56 million in accumulated taxes
and continue paying the 2% pre-
mium tax.

The insurance companies will
honor the agreement as long as the
tax is not increased and "there are
not material changes made in the
statute by the legislature in inter-

vening years," according to the
settlement documents.

William S. Hanley of the Spring-
field law firm of Sorling,
Northrup, Hanna, Cullen &
Cochran and counsel for the in-
surance companies, would not
comment on the settlement terms.

To be exempt from the special
premium tax, an insurance com-
pany must:

= Be incorporated in lllinois.

« Maintain headquarters in llli-
nois.

= Locate officers in Illinois.

< Conduct underwriting opera-
tions in lllinois.

« Maintain appropriate records

in lllinois.

-By Kari Berman

Texas rehabilitations

AUSTIN, Texas-Management
changes at the Texas State Board
of Insurance and additional finan-
cial examiners are partly responsi-
ble for a recent spurt in the num-
ber of Texas insurers placed in
rehabilitation, according to the
regulatory agency.

A board spokeswoman pointed
out that the 20 insurers placed in
rehabilitation during the first four
months of fiscal year 1989 com-
pares with 17 targeted during the
whole fiscal year 1988.

State law prohibits the board
from releasing the names of insur-
ers in rehabilitation and the spo-
keswoman could not provide a
breakdown of the size of the com-
panies or the types of business they
write.

Recent personnel changes at the
board include the appointment of
Deputy Commissioner Nick Wil-
liams to direct a "management in-
formation systems division," which
acts as an early-warning system
to alert regulators when an insurer
is headed for financial trouble (B,
Dec. 12, 1988).

James Odiorne, who held the po-
sitions of chief liquidator and head
of the board's financial division,
was previously in charge of moni-
toring the financial health of in-
surers. He resigned after being re-
moved as head of finance.

Insurance Commissioner Doyce
Lee resigned late last year amid
criticism of agency management.
He was replaced by Deputy Com-
missioner A.W. "Woody" Pogue
(Bl, Dec. 26, 1988).

-By Michael Bradford
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Prudential suit York, Celotex Corp of Tampa, bestos in buildings constitutes - The asbestos producers are not dential says it relied on this repre-

Fla, Dana Corp of Toledo, Ohio, property damage, he said liable under the theory of strict ha- sentation, which was allegedly

Gentznued from page 3 and Keene Corp of New York The most influential decision to bility, under which manufacturers false and known to be false by the
ceilings upon which it rests,"” said These producers were dismissed date on the subject came down last can be held responsible for any and producer at the time it was made

the magistrate in Prudential's second amended fall when San Mateo County Supe- all defects in their products - Prudential's claim against the

Prudential also claimed there complaint because the lawsuit was rior Court Judge Ira A Brown Jr, However, the magistrate noted asbestos producers for unfair and

was actual property damage be- narrowed to include only one who is presiding over the coordin- that Prudential can proceed with deceptive business practices IS nOt
cause the intrinsic value of its building to which these asbestos ated asbestos coverage cases in San its claims for breach of express and valid because the Massachusetts
building was diminished by the producers did not supply products Francisco, ruled asbestos in build- implied warranty against the as- law titled "Deceptive Sales Prac-

presence of asbestos The case sparked some contro- ings constitutes property damage bestos producers tices" under which Prudential
"Based upon these allegations, versy when it was filed because (Bl, Sept 12, 1988, Sept 5, 1988) - Prudential's claims against the brought ItS claim was enacted in
and the Inferences which may pro- Prudential Reinsurance Co, a sub- Industry observers say if build- asbestos producers for fraud and 1972, 10 years after the asbestos
perly be drawn therefrom, the sidiary of Prudential, IS known to ing owners are successful in prov- conspiracy lack the specificity re- producers sold their products to
plaintiff's second amended com- have reinsured the liability insur- ing that asbestos in buildings con- quired by the law Prudential
plaint can be read to allege prop- ance for at least one of the asbestos stitutes property damage, this type However, the magistrate did Discovery in the case has been
erty damage rather than purely ec- producers named in the suit of litigation could surpass in Size allow one specific fraud claim to going on for several years Magis-
onomic loss,” concluded the Prudential Re reinsures Arm- and scope the asbestos bodily in- stand He allowed Prudential to trate Collings is expected to rule
magistrate "The plaintiff should strong's risks, said Prudential at- jury litigation proceed with its claim that Andrew on several discovery-related mo-
be allowed to proceed in ItS tort torney Peter T Enslein of Ashcraft These rulings "are important to C Richardson, the commodi ty tions later this year
ctaim * & Gerel in Washington, D C buildings' owners-they tell them manager of Armstrong Contract- A jury trial is expected to begin
Furthermore, the court said That means that any recovery to they do have recourse" when they ing, a unit of AC&S, misrepre- in 1990
"Although the 1st Circuit has not the company will be reduced by discover asbestos in their build- sented the durability and appro-
spoken on this issue, there IS fed- Prudential Re's cost of any award ings, said Mr Enslein priateness of its asbestos products Prudential Insurance Co of
eral case law which permits tort Prudential is a mutual insurer, In addition to ruling that Pru- Mr Richardson allegedly "as- America us Turner & Newall
recovery in analogous asbestos owned by its policyholders dential has the right to sue the four sured Prudential that Sprayed PLC, Turner & Newall Ltd,
property damage suits " The initial rulings from Magis- asbestos producers for negligence, Limpet Asbestos when used with AC&S Inc, Armstrong World In-
An d, the magi stra te noted, trate Collings represent some of Magistrate Collings made several an overspray was durable and dustnes Inc, US Distnet Court
"Other courts have recognized the the earliest federal court rulings on other significant rulings Dec 12 therefore appropriate for the use for the District of Massachusetts,
right to recover under negligence asbestos property damage in com- The magistrate ruled that contemplated by Prudential " Pru- No 85-2179-H
theories in asbestos property dam- mercial buildings
age cases " Attorneys say only a dozen or so BIOOd bank Wil"’lS AIDS Suit
Prudential is suing Turner & courts have addressed the Issues
Newall PLC,a Manchester, En- associated with asbestos in com- Continued from page 2 case
gland-based asbestos producer, mercial buildings that identify donors at an increased risk for AIDS " Mr Moriarty maintains that, "Each case will have
Turner & Newall Ltd , also of Magistrate Collings' rulings The papers state that tests such as the "T-Cell test, to pivot on its Own facts" and he doesn't expect the

Manchester, Armstrong World In- -reinforce the principles other lymphopenia test or hepatitis B-Core antibody tests" decision in Texas to harm plaintiffs' chances in any
dustries Inc of Lancaster, Pa, and courts have accepted," said Pru- could have screened out "potentially AIDS-infected similar cases that may be filed against blood banks

AC&S Co , also of Lancaster dential attorney Mr Enslein donors " Mr Moriarty also said attorneys won't be dissuaded
Originally, the lawsuit also Courts nationwide are virtually Mr Weed said, "A high ratio of people who get the from filing similar suits against blood banks in the
named W R Grace & Co of New unanimous in their belief that as- AIDS virus, long before they show symptoms, have an future "l wouldn't think that any attorney (in a slim-
inverted T-Cell ratio ™ lar case) would back off because of the decision in

However, Billie Bellengee, an attorney with the Dal- Texas," he said
las law firm Cowles & Thompson, who represented the Gilbert Clark, executive director of the American
% 69 blood center, disagreed Assn of Blood Banks in Arlington, Va, said, "When

"Those are not tests for AIDS There was no study or these cases go before a lury, every jury is going to

O literature that said those tests were appropriate for react differently And every judge is different in these
O Let Corporate screening for AIDS," Ms Bellengee said of the charges cases "
Risk Consultants guide that Wadley could have used tests like the T-Cell test Mr Clark said there are "too many variables in

Your CAPTIVE PROGRAM Prior to the spring of 1985, the blood center among these cases to say that one will impact the other "
successfully across the other things asked in writing and orally each potential He added that he doesn't believe the outcome of
Finish Line. donor whether tha: person had symptoms of AIDS, other cases will affect jury decisions because a Jury
she said Also, donors received handouts describing involved in such a case "is not even supposed to know
NOW YOU CAN CONmMOL YOUR OWN AIDS symptoms and warning those m the high-risk such things "
. Costs * Coverages « Claims ca_tlfar?ories not to dor.1ate blood, said Ms Be{lengee .However, Mr Clark said such §uits are _h.avi.ng an
X . e center required each donor to sign a card that impact on the cost of professional liability insur-
* Reinsurance - Loss Prevention indicated the person had read the AIDS information, ance for blood banks
= * investment Income she said The association dropped the liability insurance pro-
"The jury realized that when anybody gets AIDS, it gram it provided for its 60 blood bank members after
Why Settle for Half a Lap is a terrible thing But there was nothing that could Cincinnati-based Great American Insurance Co in
when CRC goes the have been done to prevent it" in this case, Ms Bellen- September 1987 raised its rates to $3 per donation
FULL MILE for you? gee said from 65 cents per donation and changed the coverage

In winning the California case in December, plain- basis from occurrence to claims-made The coverage
tiff's attorney Michael James Moriarty also argued was for $1 million per occurrence

CRC provides unique

that Irwin failed to test the blood that was tainted The AABB last year attempted to form a risk reten-
Start-to-Finish service. with the virus tion group in lllinois However, many members de-
s Feasibility Studies In attempting to prove the Texas case, Mr Weed cided to self-insure or purchase coverage from Medical

. Captive Formation said he ran into trouble when It became evident that Insurance Exchange Co in Oakland, Calif (BI, Jan 25,
the Wadley center was following the procedures of 1988)
. Captive Management most other blood banks in the country Ms Bellengee confirmed that the Wadley blood cen-
44 L ZEZS 1 /C22" « Reinsurance Placement "Our problem, more than anything, was that the ter does have insurance but would not give details
blood banklng industry as a whole was sitting on of the coverag

_-,otj£.4 " Fronting Arrangements their hands," said )y Weed, Wadley.was,nol doing Mr Weed aid an awarg 1o the.plaintf would have

T Interested in how CRE can in the country * coverage He pointed out that such awards are covered
help you over the Captive's hurdle? After the decision in California, Mr Moriarty said by professional liability coverage because "most states
) H he expected that courts hearing similar cases against have legislated that blood is not a product because it is
Gall or Vrite Corp rate Risk Consultants other blood banks would hold the facilities liable for not produced or enhanced by a blood bank It is broken
Member of the Meacowbrook Group the quality of their blood supplies from February 1983 down into its separate factors "
24370 Northwestern Highway / Southlield, M 48075 / (313) 352-0880 forward Therefore, blood centers are considered service cen-
(800) 482.0626, In Michigan / (800) 482.2726, National But he said last week, "I'm very surprised they ters and are not subject to state product liability
and ask for Bob Engle or Dick Marshall didn't win it,"” referring to the plaintiffs in the Texas laws, he explained
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its manager to do away with a pattern of conduct, the wealth of

D I R E C —I_ O RY competitor by stating, "Put (him) the defendant, the amount neces-
out of business Do whatever It sary to have the desired deterrent

takes Squish him like a bug " effect, whether unwarranted prof-

Every state has a legitimate in- its were made, whether corrective

terest in deterring such fraudulent, action has been taken, and any

of Corporate Buyers of Insurance, Benefit Plans and Risk Management Services St ! 1as e >
malicious or oppressive conduct other mitigating or aggravating

Updated and expanded, the 1988-89 Available in print or on tape No one should believe that puni- circumstance

Directory includes vital statistics on more To order your copy complete the order card tive damages are awarded willy- This case-by-case review makes
than 2,135 compames of all sizes located below or phone 313/446-0477 nilly, nor are they that common- much more sense than an arbitrary
throughout the U.S place A Jury decides the punish- maximum cap For example, an ar-

ment in the first instance but then bitrary cap of $5 million in punt-
the trial judge reviews the punish- tive damages could actually make

Reserve ror'Ps . e R
ment and decides whether it is ex- fraudulent activities pay for a
$75 each All orders must be prepaid - cessive. After that, appellate courts wrongdoing that reaps $20 million
Make Chéck payable to ) title have the power to reduce the pun- of unwarranted profits through a
Business Insurance Directory ishment if it is excessive No puni- fraudulent scheme
company phone
Total enclosed $ tive damage award survives all Who is the group that, for years,
address
or charge my [Visa [[Mastercard that scrutiny unless the pun_lsh— has been trying to dismantle this
city state zip ment was well-deserved and fair "punishment" for egregious civil
OAmerican Express OOptima . - .
Mail to Bumness Insurance Directory Most state courts presently con- wrongdoing? Why it'S none other
Account # Single Copy Sales sider many factors when judging than the wrongdoers themselves 1
Exp Date 965 East Jefferson Avenue the excessiveness of punitive dam- William M. Shernoff
Detroit, Ml 48207 ages These include the reprehen- Shernoff, Scott & Bidart

Signiti:re
— sibility of the conduct, whether the Claremont, Calif



Enrollees charge

impair HMO care

By KARI BERMAN

PHILADELPHIA-A class-ac-
tion lawsuit attacks the basic pri-
mary physician reimbursement
practices of health maintenance
organizations.

Six former enrollees in a health
maintenance organization
operated by U.S. Healthcare Inc.
charge in a class-action suit that
U.S. Healthcare encourages its pri-
mary physicians to provide inad-
equate services to enrollees.

The suit, filed last month in U.S.
District Court for the Eastern Dis-
trict of Pennsylvania, charges Blue
Bell, Pa.-based U.S. Healthcare
and its subsidiaries with violations
of the Racketeer Influenced and
Corrupt Organizations act for false
advertising and failure to disclose
its physician compensation prac-
tices. The suit seeks unspecified
damages and legal fees.

Damages may be trebled against
defendants found guilty of RICO
violations.

A U.S. Healthcare spokesman
said: "The company believes that
these claims are false and that the
lawvwsuit is

wwithhout

pPr ved and

state and fed-
eral agencies, all in accord with
applicable law."

The suit was filed by six former
enrollees of U.S. Healthcare's
Pennsylvania operation.

All current and former members
of U.S. Healthcare-affiliated
HMOs since 1982 are included in
the class action, which was certi-
fied Dec. 27.

U.S. Healthcare, which is the
fifth-largest general service HMO
based on number of enrollees, op-
erates HMOs in six states and pro-
vides medical care for an estimated
900,000 enrollees and dependents
in employer groups.

U.S. Healthcare is an indepen-
dent practice association, a type of
HMO that contracts with indepen-
dent physicians or small, single
specialty physician groups.

According to the complaint, U.S.
Healthcare offered financial incen-
tives to its primary physicians to
discourage them from referring
patients to specialized physicians
and recommending hospital care.

HMOs typically operate under
what is known as a "gatekeeper
system": Each member is assigned
a primary physician who admin-
isters treatment and makes refer-
rals to specialists and arranges any
needed hospital services.

According to the complaint, U.S.
Healthcare maintains a "Compre-
hensive Referral Fund," against
which all specialist and hospital
care costs are charged.

However, to minimize use of this
fund, U.S. Healthcare created a
"Comprehensive Referral Fund In-
centive” that entitled the HMO's
primary physicians to a pro rata
share in any surplus in the CRF at
year-end, the complaint says.

AnNnd, under the incentive pro-
gram, if a primary physician ex-
ceeds his or her CRF allotment,
then funds to cover specialist
charges and hospital costs are
taken out of the physician's per-

sonal retainer fee, the complaint
said.

'Practically all HMOs in the
country have some form of
incentive pool from which
doctors receive funds,’
says GHAA's Mr. Joffe.

The plaintiffs also charge that
U.S. Healthcare further compro-
mised the level of medical care de-
livered to its members by offering
"bonus" payments to primary
physicians as rewards for treating
patients on an outpatient basis
rather than in a hospital.

"The CRF feature of defendants’
HMO plans was intended by defen-
dants to create and has created a
financial incentive for primary
physicians to minimize referrals of
members for treatment by special-
ists and at hospitals,"” the com-
plaint stated.

"Through the above-described
CRF arrangement and otherwise,
defendants have undermined and
compromised the independent
medical judgment of primary phys-
icians, thereby resulting in a sub-
stantial diminution in the quality
and comprehensiveness of health
care services available through the
plans to plaintiffs and the class as
a whole," the complaint says.

U.S. Healthcare's reimbursement
arrangement is typical of HMOs.

"Practically all HMOs in the
country have some form of incen-
tive pool
from which
doctors re-
ceive funds at
the end of the
vear,” said
Mark Joffe,
associate
counsel with
the Group
Health Assn.
of America in
Washington, D.C., an HMO trade
group.

"It is an incentive for curbing
unnecessary care, not for en-
couraging compromise care," he
said.

Barabra Hammer, a consultant
with Hewitt Associates in Roway-
ton, Conn., said: "In a capitation
plan, it is typical for doctors to be
paid out of a reimbursement fund
and bonus pool. Although this has
been a question of debate, we find
that the key to maintaining quality
care is in the pricing.

"If the pricing of an HMO is fair,
then doctors are not worried about
using all of the funds," she said.
"Problems arise when prices are
too low.”

The suit also seeks an injunction
to stop all U.S. Healthcare ads,
charging that the HMO's advertise-
ments of 100% coverage for hospi-
talization, surgery and specialist
care misrepresent the extent of
services readily available.

"The promotional efforts of de-
fendants constitute a systematic
and continuous scheme to misrep-
resent and conceal the true nature
of the services available to mem-
bers under the HMO plans. . . .The
promotional materials have been
uniform in their misleading and
fraudulent failure to disclose any
information whatsoever about the
existence or operation of the CRF,"
the suit charges.

"We are going to go all out on
this because we believe that the
public has a right to know exactly
what it is getting for the money,"”
said plaintiffs' attorney David
Berger, who is with the Philadel-
phia law firm Berger & Montague.

Mr. Berger and Philip Salkin,
who is with the Lansdale, Pa., law
firm of Pearlstine/Salkin Associ-
ates, are lead plaintiffs' counsel.

"They are led to believe that they
will receive unending coverage
when in fact the HMO will do
everything to avoid paying for it,"
Mr. Berger said. |1

| @D

Business .Insurance, January 9, 1989 / 25

10th Annual Petroleum Insurance

and Environmental Protection Conference

March 7-9, 1989

Sheraton Park Central Hotel, Dallas, Texas

+

Professionals look to this conference to supply updates on the volatile world of petroleum
insurance. Conference planners have expanded this years agendatoinclude environmental
protection issues. In light of the changing market for workers' compensation, general liability,
umbrella liability, pollution coverage and environmental impairment, interchange, network-
ing and market intelligence has never been more important.

Don't miss this opportunity to hear industry leaders discuss today's issues. Breakout
sessions offerachanceto improve skills, update product knowledge, meet with underwriters,
agents, clients and peers. Take advantage of the number of industry experts that regularly

attend the conference.

For more information or to register, contact:
Professional Development institute
P.O. Box 13288, UNT

Denton, TX 76203-3288

Outside Texas 1 -800-433-5676

Within Texas 1-817-565-2483
D/FW Metro (817) 267-5671

A BRIEF MESSAGE ABOUT INSURANCE
PLACEMENTS FOR

I Wi

Security Guards,
Patrol Services,
Detective Agencies,
Armored Car Service,

Alarm Monitoring and

Alarm Installation

For more than a decade Cover X Corporation has
continuously provided a stable insurance product

for the Security Industry. During that time many
companies and agencies professing to "specialize"
in this industry have come and gone. In today's
difficult insurance marketplace most are simply
gone. COVER X CORPORATION IS STILL
HERE, providing that industry with custom tailored
GENERAL LIABILITY, PROFESSIONAL LIABILITY
and WORKERS COMPENSATION.

If you have current or potential clients in the security industry whose long range
interests lie in obtaining a quality insurance product in a stable market then you owe

them a Cover X quotation.

For further information or applications call or write ...
COVER.< CORPORATION

P. O. Box 5096, Southfield, Michigan 48086
Telephone: (313) 358-4010 - Telex: 23-5635
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The professional marketplace

RATES AND CLOSING TIME:

Rates: D,splay dasst#ied ts $101.50. per column mch, minimum of one Inch. Stmight dass#ied ts Closing: Published every Monday. Copy must m typetontten jorm by noon Tuesday, 6
$8 25 per line, mm,mum 4 5 lines. Count 34 diamders per line i'mdude endi space and punctuatton days preceding publishing date. No verbal phone copy accepted Prepayment required for
as a character). Additional $1750 charge for blind box ads. Only those reponss whrh jit into a straight advertisements Mail ads to Margaret Hikido, Class,fled Advertising, 740 N.

business size emzlope will be futturded. Responses are founrded dady.

ASSISTANT VICE PRESIDENT-
UNDERWRITING
AGGRESSIVE. GROWING EXCESS
AND SURPLUS LINES COMPANY tS
SEEKING E&S UNDERWRITER
SKILLED iN COMMERCIAL GENERAL
LIABILITY AND PROPERTY LINES
LIKELY CANDIDATE WILL CUR
RENTLY HAVE DIRECT UNDER
WRITING RESPONSIBILITIES WITH
SECONDARY ADMINISTRATIVE/SU-
PERVISORY RESPONSIBILITIES IN A
DEAD-END POSITION COMPLETED
CPCU STUDIES DESIRABLE SOME
TRAVEL HEALTH AND VACATION
BENEFITS SOUTHEASTERN USA
QUALIFIED APPLICANTS SHOULD

SEND RESUMES TO
Box 2489
Business Insurance
740 Rush St

Chicago, IL 60611-2590

SENIOR ACCOUNT EXECUTIVE
NATIONAL INSURANCE BROKER
TULSA
Service Large National Account

Must be able to travel
Minimum Requirements - CIC ARM
At least six years expenence in large
accounts service May be required k
supervise four people
Excellent Salary, Bonuses and Bene-
lits Salary commensurate with expe
nence and designations Posmon to
befilledby Feb 1,1989
President
Fred S. James & Company
of Oklahoma, Inc
7130 South Lewis, Suite 850
Tulsa, OK 74136

CLAIMS EXAMINER

-Medical Malpractice-

American International Group is seeking a responsible in-
dividual for the position of Medical Malpractice Examiner

at our Wall Street location

Applicants should have at least 2 years expenence to qualify
for this newly created position in our expanding claims
operation Previous claims auditing expenence desirable

Responsibilities Will include providing technical assistance
and direction on claims files, and will be involved m exten-
sive nationwide travel to perform audits. We offer a com-
petitive salary and comprehensive benefits package Please
send resume to American International Group, Dept.
BB, 72 mil Street, 6th Floor, New York, NY 1027Q We
are an equal opportunity employer m/f

American

'1 [p) International

Group, inc

Insurance

MANAGED

CARE
CONSULTANT

General American Life Insurance Company,s
ranked in the top 1% of the nation’s life insurers.

This position is responsible for directing the
development, implementation, and ongoing
evaluation of new and existing managed health

care programs.

A BA/BS degree(Master'spreferred in businessor
health related field), plus a minimum 3-5 years
experience in group insurancesales, group under-
writing, HMO/PPOor hospital administration and
theabilitytotravelis required. Preference isgiven
to candidates with strong analytical skills.

We offer competitive compensation and benefits
includinghealth/HMO/life insurance, tuition reim-
bursement, and non-contributory Progress
Sharing. To apply send your confidential resume

and salary history to:

Genetal
AmMmerican

Pemonnel Department
GENERAL AMERICAN LIFE
INSURANCE CO.

13045 Tesson Ferry Road
St. Louls, MO 63128

LIFE INSURANCE COMPANY Equa:Opportunit,Employer. M/F

CONTRACT BOND
PRODUCER/MANAGER
Successful. growing surety company
needs an experienced Producer/Man-
ager to run Denver office Must have at
least 3 years Contract Bond Under-
writing expenence with a major surety
Excellent salary and benefits and a fine
opportunity for an aggressive SELF-

STARTER Send resume to
H T Nelson
Pinnacle Insurance Co.
PO BOX 1919
Carrollton, GA 30117

VICE PRESIDENT-SALES
DYNAMIC PROPERTY AND CA-
SUALTY COMPANY (LOCATED IN S E
USA) IS LOOKING FOR AN INSUR-
ANCE PROFESSIONAL SKILLED IN
WORKING WITH GENERAL AGENTS
THE PERSON SELECTED MUST BE
HIGHLY MOTIVATED. OUTGOING,
FLEXIBLE AND WILLING TO TRAVEL.
THIS PERSON MUST HAVE EXTEN-
SIVE EXPERIENCE IN EITHER SALES,
UNDERWRITING, OR MARKETING OF
EXCESS AND SURPLUS LINES PROD-
UCTS AT EITHER THE COMPANY OR
GENERAL AGENCY LEVEL QUALI-
FIED APPLICANTS SHOULD SEND RE-
SUMES TO
Box 2488, Business Insurance
740 Rush St., Chicago, [L 60611-2590

Looking for a
candidate to

fill the Job™?

Advertise in The

Professional

Marketplace
and reach

155,346 Top

Professionals!

da.

Call 312/649-5340

for details.

INSURANCE ANALYST PROGRAMMER

Large Phoenix-based national insurance operation is
seeking an indwidual with a minimum of 3-5 years pro-
gramming experience with an emphasis on Property &
Casualty insurance Exposure to "C", UNIX, Insurance
programs and financial accounting is desirable Respon-
sibilaies will include problem analysis and definition,
design and programming. AA or BS in Computer Science
or equivalent desirable. Excellent salary and benefits Lim-

ited travel Please reply to:

Box 2492. Business insurance
740 Rush St.. Chicago. IL 6061 1-2590

ACTUARIAL AVP & ASSISTANT ACTUARY
Home Office Reserving

Our client a BESTS A RATED CORPORAT/ON seeks an ACAS through
Fellow and Associate (Near ACAS considered) for two newly created

hugh visibility corporate positions

This department is responsible for overseeing and maintaining corporate
reserving procedures for a 3 Billion dollar organization with countrywide
profit centers in standard, reinsurance, and specialty lines

To detail the assignment contact

Ron Stevens
Richard Brienza, CPC

Insurance

111

IPR, Inc

90 West Street

Suite 1812

New York, NY 10006

212-571-4000

/ CLAIMS CONSULTANT/
ASSOCIATE CLAIMS

CONSULTANT

We are a national medical malpractice Insurance carner widely recognized for
our pro-active approach to claim file management and strong clinical risk
management onentation Expansion of our dient base has created opportum-
ties for a Claims Consultant and an Associate to assist the Claims Manager in
the supervision and control of claims Positions available m both our home
office located 30 mmutes north of Chicago and m our branch office in San
Rafael, California Successful candidates for the Claims Consultant will have

6-10 years medical malpractice claims experience with a record of successful
resolution of high-exposure losses, aggressive litigation management skills,
and knowledge of coverage interpretation Travel approximately 20% Assoct-
ate Claims Consultant candidates must have 3-5 years medical malpractice
claims expenence For both positions, a Bachelors degree is a must JD/RN a

plus, but not required

Excellent compensation and benefits package provided Send resume m con-

fidence to

Director, Human Resources
P.O. Box 716

Deerlield, IL 60015
Equal Employment Opportunity M/F

SENIOR VP
SURETY MGR

This Calilomia office is one of the lar-

gest surety operations in the U S Clients
include a number of international firms

Strong six-figure package
SENIOR VP
SALES MGR

This California operation Is a top-five
broker in its area Large lines sales man-
agement track record a must

Commercial Manager
Atlanta broker needs proven individual
to oversee alt operations except sales

Ocean Marine

Account Executive

Prestigious Upper Midwest broker will
take a company mono-line Manne Un-
derwnter and expand their honzons to
multi-line account servicing

Agency Manager
Privately owned agency In the Califor-
nia Interior Valley area needs capable

administrator

Sales Manager
Florida operation of national broker
needs proven track record to manage a
v,brant growing lemtory

Producers

Chicago Flonda New York
Atlanta Kansas City Detroit
All Major California, Arizona.
Washington & Oregon cities

A
m Grou>

Richard Shoemaker, President
IR Search
7844 Madison Avenue, #106
Fair Oaks, CA 95628
(916)965-5511

With branches In Atlanta. New York. San
Franctsco, Newport Beach, Phoenix and
Sacramento, we cover the natton Our
sister firm, Insurance Resources Con-
suttants, has penbnned consumng ser-
vices in over 200 mergers and acquisi-

tions of agenctes and brokers If you __

only trust your career to an intermediary
with a great deal of expertise. then call
us. Exclus,vely employer retained

HELP WANTED

RISK MANAGER

State of Kansas
State of Kansas seeks a risk manage-
ment professional to develop and main-
tain a comprehensive non property and
casualty risk management program
Will determine benefit liabilities, and

anage risks associated with potenti

claims against a variety of
benefits including health insurance
smﬁeave, annua?leave, WOﬁ(

employee IC@MH@%lSl@HQQQI“iC”eQ,QSRUE‘,’%J!IS Y

Rush St. Chkago, IL 60611 For more mformation call 312-649-5340

J HELP WANTED

SPECIALTY INSURANCE COMPANY
LOCATED IN CHICAGO WESTERN
SUBURBS SEEKING EXPERIENCED
REGULATORY/LICENSING PERSON
PLEASE SEND RESUME WITH SALARY
REQUIREMENTS TO
P.O. BOX 203
BATAVIA, ILLINOIS 60510

lora

Concise
and

Logical
Approach

Risk

Management
Recruiting

1.(]61 C

Associates, Inc

EXECUTIVE SEARCH
CONSULTANTS

170 Broadway
New York, NY 10038
(212) 2274000

INSURE YOUR CAREER
WITH INDUSTRY EXPERTS

Nationa Broker has executive level
opportunit tor indlv with 10+
years expenence Post grad edu-
Gabon a real plus Candidates with
a specialization | e Health Care,
Construction, Heavy Casualty or Fi-

nancial Institutions are highly de-
sirable
Midwest & New York Brokers seek
candidate with heavy Casualty/
Construction background Will re-
locate Sign on bonus and com-
pensation package unsurpassed
Bill LaMorte, President
OUNHILL OF BOCA RATON
7777 Glades Rd , Suite 201
Boca Raton, FL 33434
1-800-422-6306
FLA call 407-488-6306

Dull

A CONADENT,AL SOURCE FOR

IUJIONAL PUCEMENTS

FOR SALE

FOR SALE
Clean shells, Life & P/C, key single-
states & broadly licensed Reply Box
2491, Business Insurance, 740 Rush
St, Chicago, IL 60611-2590

FOR SALE

exis ies

ers' com_ Been dormant except run-off for sev-

E)ensation, and retirement Responsible gral years-$, only. 3 s claims plug min:
or, analyzing a variety of data relatin .

(¢} beneﬁfogllgaﬁons, da ms, and em 2490, Business Insurance, 740 Rush
ployee benefit preferences and devel_"St.Chicago, IL 60611-2590

oping programs to eliminate, reduce or
contain claims ldentifies overlapping,
missing, or inadequate hability cover-
age and develops options to address
these problems investigates the feasi-
bility of self-insuring certain benefits
Requires five years of professional ac-
tuarial or risk management experience
Graduate level study in business ad-
ministration, insurance, benefits ad-
ministration, finance, or statistics may
be substituted, at the rate of one course

Business Insurance

Circulation Breakdown*

Commercial Consumers

Administrative

CEO s Presidents and Owners 2,621

Vice-Presidents General Managers and Other
36!

Administrative Personnel 57

for three months of experience, up to a Financial

maximum of one year The qualified

Chief Financial Officers and Vice-presidents

candidate must have demonstrated the of Finance 2,993

ability to coordinate comprehensive Secretaries Treasurers controllers and other

risk management activities, ability to Financial Personnel aes

establish and maintam an automated Risk/Employee Benefits

ris ment information system, Vic predsgients directors manalge s and
. o

an %%ngl%’iﬁty to manage mulfiple other reﬁg]@

priorities with little direct supervision

epartment.personnel oL insur

compensation pension safety, secunty in

and have strong communications skills dustrial relations human resources and em
and analytical capabilities Competl- ployee/taborrelations 10994

live compensation and benefits pack- Sub-total

24,719

age Salary ranges from $41,460 lo Associations i -
$55,548 annually based on qualifica- Government Unions and Educational Instiy,,

tions and experience For considera-
tion, please submit a cover letter, re-
sume or completed State of Kansas

Commercial Consumers

Sub-total 26,175

Application for Examination form, sal- Insyrance Agents and Brokers 10557

ary history and transcripts, by 5 00

Actuanes Consultants Attorneys Adjusters

p m, January 23, 1989 to Vicki Hard- Appraisers and Third Party Administrators

ing, Division of Personnel Services,

3,843

Room 951-South, Landon State Office Others Allied to the Field 2,991

Building, Topeka, Kansas 66612 (913)
296-31740 STATE OF KANSAS -

EQUAL EMPLOYMENT OPPORTU-
NITY EMPLOYER

TOTAL 50,946

Source Business/Occupational breakdown

of qualmed circulation May 30 1988 issue. as

submitted to SPA for June 1988 SPA Put-
lisher s Statement



Antitrust suits

Continued from page 3

While the industry defendants filed
several motions, none were filed by
the attorneys general from the 18
states who brought the federal ac-
tions (Bl, Dec. 26, 1988).

Responses to all the motions filed
are due by April 28. Replies will be
due on June 16 and a hearing is sche-
duled for July 7

The antitrust suits brought by the
state attorneys general charge that
industry defendants engaged in a
boycott involving approval of the In-
surance Services Office Inc.'s pro-
posed commercial general liability
forms.

Specifically, the suits contend that
the defendants conspired to manipu-

late the U.S. commercial liability in-
surance market and that the Insur-

ance Services Office Inc. was forced
to rewrite its cornmercial general lia-
bility form to exclude coverage for
pollution and to include a retroactive

date m its claims-made form.

Further, the suits allege that the

defendants sought to eliminate oc-
currence-based general liability in-
surance and to include defense costs
within excess liability insurance pol-
icy limits.

But the McCarran-Ferguson mo-
tion contends that plaintiffs' efforts
to invoke the boycott charge "is in
direct conflict with the intent of
McCarran-to defer to state regula-
tion permitting cooperative industry
action on rates and forms.”

"The development of standardized
policy forms necessarily involves dis-
cussion and cooperative action as to
the terms and conditions of coverage
that should be included or excluded,"
says the motion.

Other arguments presented in the
so-called McCarran motion to dis-

- The defendants' involvement
with the CGL policy forms consti-
tute the "business of insurance,”
which is exempted by McCarran-
Ferguson from antitrust scrutmy.

» The defendants' conduct was re-
gulated by state law. All 18 plaintiff
states, notes the motion, "have at rel-

Reinsurers' motion

Continued from page 3
of Judge Schwarzer's statements at

a June 23 status hearing and con-
fusion as to whether he intended to

instruct the defendants to focus

solely on the case's legal arguments,
rather than on the factual allegations
supporting those arguments.

"l think there is a disagreement,”
said Eugene F. Bannigan of New
York-based Lord Day & Lord, Bar-
rett Smith, who is representing North
American Re.

"l think it's a legitimate disagree-
ment based on what the judge said.
It's a question of interpretation.”
None of the parties, he added, "is
acting in a unreasonable way."

"The judge will sort this out," Mr.
Bannigan said. "Nobody's screaming
and yelling."

Lewis A. Kaplan of New York-
based Paul, Weiss, Rifkind, Wharton
& Garrison, who represents Constitu-
tion Re, defended the motion. "It is
certainly my view that the motion
is meritorious.™

Mr. Kaplan added that like any at-
torney, he wishes to maximize his
client’'s chances for dismissal and
that the motion was "fully consis-
tent" with the guidelines established
by the judge.

Allstate attorney Alan H. Silber-
man of Chicago-based Sonnenschein,
Carlin, Nath & Rosenthal com-
mented: "There is a difference of
opinion as to what Judge Schwarzer
wanted in this round of motions, and
rather than simply go blindly along
assuming one side or the other was
right, the appropriate thing to do was
to put it in front of the judge."

Mr. Silberman said it was his un-
derstanding that the judge wanted
the motions to be based on legal
principles.

Referring to the letter sent by All-
state and Hartford asking that the
motion not be considered, he said:
"Simply put, the point of the letter is
to make it clear to the court no one is
trying to disregard his orders, but he
has to decide whether this is the time
for (the motions) or not."”

No one, he stressed, is questioning
the validity of the motions them-
selves, just whether the judge wants
to entertain them at this time.

"There is no great fight," Mr. Sil-
berman said. "If anything, it's a mat-
ter of the mutual respect | think we
all have for the court and the pro-
cess..

"It's not a big deal," said a Hart-
ford spokesman. "We have no prob-
lems” with the motions themselves.

But, the spokesman added, "Our
feeling is that the battle has been
joined on these grounds, the legal
grounds, and let's take it from there.”
The reinsurers' motions bring facts
into the picture, "and we feel it's pre-
mature.”

"It's a question of strategy, that's
what it is,"” he said.

The joint motion submitted by
Constitution Re, M&G and Wmter-

thur said the facts concerning the
companies "are not in dispute. On

their face, they show only lawful and
innocuous conduct.

"The movants are defendants in
this antitrust litigation because they
all were members of a trade associa-
tion, CRC and Winterthur partici-
pated in a meeting of a committee of
that association, and all three ac-
quiesced in having that association
send a letter” to ISO.

The motion should be granted, it
states, "because there is no evidence
-either direct or circumstantial-
which would permit a jury to find, or
to infer, that any of these three de-
fendants was a party to any illegal
agreement in violation of the federal
antitrust laws."

A separate motion submitted by
Prudential Re also calls for its dis-
missal as a defendant because of a
lack of evidence.

"Although hundreds of pre-com-
plaint depositions. .

taken in this action, and many thou-
sands of documents have been col-

. .have been

lected and reviewed by the State,
there exists no evidence suggesting
that Prudential Re 'knowingly parti-
cipated' in any agreement in restraint
of trade, or had a 'conscious com-
mitment’ to a common scheme de-
signed to achieve an unlawful objec-
tive," states the motion.

North American Re's motion also
states that there is no evidence
against it.

"NARe respectfully submits that
the record is devoid of any evidence
from which a trier of fact could rea-
sonably conclude that plaintiff's alle-
gations have the slightest merit,"”
states the motion.

"Indeed, as we demonstrate, the
facts developed by plaintiffs in their
own two-year investigation conclusi-
vely establish that NARe was not a
participant in any conspiracy to
'boycott' or to 'threaten to boycott'
1984 Insurance Services Office (com-
mercial general liability) forms.

"Yet, in spite of this, plaintiffs, for
reasons which are not apparent, have
chosen to melude NARe in a com-
plaint which is not grounded in fact
or warranted by existing law."

In its statement to the court, Gen-
eral Re states that it "has not filed a
similar motion directed at the merits
of plaintiffs' claims because we un-
derstood based on the Court's initial
status conference on June 23, 1988,
that the Court desired that such mo-
tions should not be made before mo-
tions on threshold legal issues (such
as the applicability of the McCarran-
Ferguson Act to plaintiffs' com-
plaints) be added."

However, the statement adds that
it "fully supports" the motions, and
that "in the event the Court does con-
sider at this time the 'no conspiracy'
motions filed today, Gen Re joins

such motions.”

The RAA makes a similar request
in its statement to the court. |

evant times permitted insurance
companies and ISO to cooperate in
developing insurance policy forms."

» The boycott exception to McCar-
ran-Ferguson does not apply to the
development of standardized policy
forms. An agreement on policy terms
is not a boycott, says the motion.

The defendants allegedly sought
changes in the CGL forms by threa-
tening reinsurance would not be pro-
vided on the forms unless the changes
were made.

But only an absolute refusal to sell
insurance or reinsurance, not just a
refusal to deal except on certain cov-
erage terms, would be considered a
boycott, says the motion.

« Acceptance of the boycott the-
ory would, in fact, undermine
McCarran-Ferguson because the act
authorizes state-regulated coopera-
tion in developmg standardized pol-
icy forms.

"Of necessity....the process of de-
veloping a proposed form must in-
clude discussion of whether the form
would receive market acceptance,”
states the motion. "Statements by
primary insurers and reinsurers
about their willingness or unwilling-
ness to accept particular terms are a
part of this process."

« McCarran-Ferguson recognizes
the primacy of state insurance regu-
lation.

"This case is a prime example of
how application of the federal an-
titrust laws would frustrate state reg-
ulation," says the motion.

"The cooperative development of
standardized policy forms is an ac-
tivity permitted by each of the 18
plaintiff states and by the additional

DU*&7666* 1766(£,UnCE, dalludly W, 120U / 44

states where named private plaintiffs
reside," says the suit.

The industry defendants also filed
a "state action" motion on Dec. 16,
which encompassed some related ar-
guments. This motion focused on
state regulators' activities in relation
to approval of the forms. Its main ar-
guments are:

- The defendants' conduct was not
a prohibited restraint of trade.

"None of these forms was avail-
able for use until approved by the
relevant states,”

"Federal antitrust law is directed at

states the motion.

restraints of trade, not at regulatory
decisions.”

- Plaintiffs' injuries, if any, were
not caused by the defendants, said
the motion, "because such injury
could only result from the ultimate
approval of the forms by the relevant
states. State approval was the essen-
tial precondition to their use in the
marketplace."

= The defendants' role in the form-
making process was exempt from an-
titrust laws under the state action
doctrine. This doctrine provides im-
munity from antitrust laws if the an-
ticompetitive restraint reflects a state
policy, and if the state actively su-
pervises any private anticompetitive
conduct, says the motion.

Both of these conditions were ful-
filled, claims the motion.

First, "The insurance regulatory
structure in each Relevant State re-
flects a 'clearly articulated and affir-
mative expressed' policy to displace
competition, to permit collective
form-making and to substitute regu-
lation with respect to insurance pol-
icy forms."
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eration of the CGL forms reflects

ment in assessing the particular pro-
visions of the ISO CGL forms," says
the motion.

them and the plaintiffs.

motion.
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bine to compel dismissal.” |
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Benefit costs

Continued from page 1
tainment techniques.

Fot example, the use of such cost-manage-
ment techniques as coverage for hospice care,
home health care, precertification of hospital
stays and wellness programs all have expanded
during the last several years.

These findings are contained in the latest
group benefits survey, which is conducted bien-
nially by Wyatt's Research and Information
Center in Washington, D.C.

Wyatt's latest group survey polled 2,271 em-
ployers. The survey data base includes detailed
information on group health care plans cover-
ing about 5 million salaried workers. Similar,
but less extensive data also was obtained for
plans covering about 5 million hourly workers.

The survey also includes comparative infor-
mation on core groups of employers. A group of
376 companies were surveyed in the 1988 and
1986 surveys, while 170 companies were sur-
veyed in the 1988, 1986 and 1984 surveys.

"Such core group analyses provide a valu-
able way to identify actual, programmatic
changes as group benefit programs expand,
mature and change in response to the social,
legal and legislative environment," Wyatt notes.

Increasing medical costs pose difficult ques-
tions for employers and society, according to
Wyatt.

"By having rich and expensive medical plans,
you have an increasing share of the compensa-
tion pie being devoted to sickness than for sal-

aiy. Is that the way we want to go as a society?"
Mr. Tane asks.

"How much of our resources do we invest
in medical care? How much of our resources
should be used to pay for the cost of pre-
mature infants compared, for example, to im-
proving educational opportunities?" Mr. Tane
added.

In view of these soaring costs, companies
must ask themselves if their group health care
plans are meetmg corporate objectives, Mr.
Tane said.

Already, employees are being asked to pay
more of their own medical expenses, according
to the survey.

For example, among the core group of 170
employers with comprehensive medical plans,

71% imposed a deductible of more than $100 in
1988, compared with 59% in 1986 and 45% in
1984.

On the other hand, the percentage of em-
ployers with deductibles of less than $100 fell to
1% last year, down from 7% in 1986 and 21% in
1984.

In addition, employers imposing a $100 de-
ductible declined to 28% in 1988, down from
34% in both 1986 and 1984.

While deductibles are rising, Mr. Tane be-
lieves companies should be considering even
higher deductibles-perhaps as much as
$1,000-or linking deductible levels to salary, a
practice that has been adopted by a handful of
companies.

"When employees have a direct economic
stake (through higher deductibles) in control-
ling health care costs, they tend to be better
consumers of health care services," Mr. Tane
said.

Dental plan deductibles also are climbing,
according to the survey.

For example, among the core employer group,
29% last year imposed dental plan deductibles
of less than $50 for individual coverage, down
from 32% in 1986 and 35% in 1984.

On the other hand, in 1988, 7% of employ-
ers imposed a dental plan deductible of be-
tween $100 and $200, compared with 5% in
1986 and 3% in 1984. Just 4% imposed a $200
deductible in 1988, compared with 1% in 1986
and none in 1984.

Aside from paying higher deductibles, em-
ployees also are being asked to contribute to the
cost of their group health care premium.

For example, among a core group of 170
employers, 73% last year required employees
to pay a portion of the premium for family
coverage, up from 63% in 1986 and 44% in
1984.

By contrast, employees are less likely to con-
tribute toward the cost of other, less expensive
group benefit programs.

For example, among the core group, 51%
required contributions toward retiree health
care plans last year, compared with 50% in 1986
and 49% in 1984; 53% offered contributory
dental family care programs, up from 52% in
1986 and 31% in 1984; 41% required employee
contributions toward long-term disability pre-
miums, unchanged from 1986 and 1984; and

Your

30% required employee contributions toward
group life insurance premiums, up from 17% in
1986 and 21% in 1984.

While the level of cost sharing is increas-
ing at companies, employers still pick up most
of the premium.

For example, just 12% of employers require
employees to pay more than 50% of the pre-
mium for f2mily medical coverage, while 81% of
employers require employees to pay between
1% and 50% of the cost. And, in 9% of the plans
the employer pays the entire cost.

For other types of benefits, employees are
even less likely to pick up most of the pre-
mium costs.

For example, for family dental coverage, the
employer pays 100% of the premium in 23% of
the plans, while in 55% of plans, the employee
pays between 1% and 50% of the premium and
in 14% employees pay between 51% and 99% of
the premium. In 8% of farnily dental plans, the
employee pays 100% of the premium.

In the area of cost management, the Wyatt
survey shows that several techniques have sta-
bilized at high levels.

For example, more than 84% of employers
in the core group last year used preadmission
testing, compared with 83% in 1986 and 87%
in 1984.

Other popular cost management techniques
used by employers include:

+ Second surgical opinions, used by 81% of
employers in 1988, 83% in 1986 and 54% in
1984.

» Ambulatory surgical facilities, used by 89%
of employers in both 1988 and 1986 and 81% in
1984.

*« Home health care, used by 77% of em-
ployers in 1988, up from 70% in 1986 and
68% in 1984.

Tne popularity of other cost management
techniques has soared. For example, 66% of
employers in the core group last year offered
coverage for hospice care, compared with 52%
in 1986 and 39% in 1984, while 61% of employ-
ers required precertification of hospital stays,
up trom 31% in 1986 and just 17% in 1984.

However, some cost management techniques
are being discarded by employers.

For example, last year, 36% of employers
in the core group offered coverage for annual
physicals, down from 41% in 1986, but up

from 18% in 1984.

Mr. Tane says that there is increasing evi-
dence from the medical cornmunity that an-
nual physicals are not necessaly and that spe-
cial screening programs designed to spot
specific medical problems, such as high blood
pressure, may be more cost-effective.

In the area of flexible benefit plans, the sur-
vey found that 19% of companies last year
offered some type of flex program.

However, the percentage of employers of-
fering a flexible benefit program varied con-
siderably by industry.

For example, 31% of employers in the fi-
nancial services sector offered a flex plan, com-
pared with 24% of health care employers and
19% of employers in service industries. Just 16%
of manufacturers and 11% of employers in the
wholesale/retail trade industry offered flex
plans.

Flex plans have become especially popular
in the financial services industry because of
an effort to meet the varying benefit needs
of a diverse workforce, Mr. Tane noted.

Other survey findings include:

* Just 42% of employers provide medical care
coverage and 35% provide life insurance cover-
age to part-time employees.

The low percentage of part-time employees
covered by major benefit programs could spell
problems for employers trying to pass Section
89 non-discrimination tests. Under Section 89,
which took effect Jan. 1, employees working at
least 17.5 hours per week must be counted when
running the tests.

* Just 14% of employers have done any type
of actuarial evaluation or forecasting of costs to
determine what their future retiree medical,
care liabilities might be.

However, some 20% of employers said they
plan to reduce their retiree health care plan
liabilities based on recent court decisions that
have said that companies-in certain situations
-«may cut back retiree health care benefits.

Copies Of the 1988 "Survey of Health and Wet-
fare Plans Covering Salaried Employees of US.
Employers," are available from any local Wyatt'
ottice or from Wyatt's Research and Information
Center, 1850 MSt. N.W., Suite 400, Washington,
D.C 20036; 202-887-4600. The cost is $500, but
copies are free to survey participants.
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that he decide the sole issue of text the term "damages" IS ambig-
whether response, inspection and uous, within the insurance context
cleanup costs incurred by FMC it is not As a result, the court gave
Johnson In Washington, DC, said under federal and state environ- the word "damages" a narrow,
Judge Premo's ruling was faulty mental legislation constitute in- technical definition that did not
because "he reads the policies as surable "damages " encompass Superfund cleanup
though the word 'damages’' is not The insurers argued that govern- costs (Bl, March 7,1988)
there ment-mandated cleanup costs are "This court is not persuaded that
"The word 'damages’ in the con- not insurable because they are eq- the very technical meaning of the
text of an insurance policy is talk- uitable or inlunctive in nature The word " damages" adopted by
ing about lawsuits," added Mr insurers maintain that only dam- Armco and its progeny is in line

Warin, who did not represent any ages awarded by a court are insur- with California case law requiring
iNnsurers in the FMC case "Insur- able

Superfund case

Continued from page 1

that terms in insurance policies be
ance policies protect people
against lawsuits "

FMC, on the other hand, main- afforded their plain meaning," said
tained that its insurance policies Judge Premo

American International Group should be construed broadly to The judge went on to say that he
Inc attorney Victor Rabinowitz give the term "damages" a com- was more persuaded by other court
criticized the ruling because the mon meaning They said the differ- decisions that stress it makes no
Judge failed to consider that FMC ence between equitable damages difference whether the government
is a large, national corporation and and legal damages is too technical cleans a polluted site and sues the
therefore a sophisticated Insurance Noting that there are no Califor- responsible party to recover the
buyer capable of understanding nia appellate court decisions on costs or whether the government
legal definitions this issue, Judge Premo said, "The simply calls upon the responsible

"It is ironic that FMC iS analo- court Is fully aware of the critical party to clean up the polluted site
gized to a 'reasonably prudent lay importance of this issue "
person’ when in fact it is an in-

Judge Premo said he could see no
The first California appellate reason why insurers that pay for
surer," said Mr Rabinowitz, an at- court case on the insurability of cleanup costs if they are thrust on
torney with Buchalter, Nemer, government-mandated cleanup the policyholder in a lawsuit would
Fields & Younger in Los Angeles costs will begin in February with a refuse to pay when the government
FMC owns a captive insurance trial between Aerolet-General simply forces the policyholder to
company in Bermuda, FMC Insur- Corp of La Jolla, Calif, and 55 of perform the cleanup
ance Co , that writes general liabil- its general liability insurers in San
ity coverage for FMC nationwide Francisco (BIl, Nov 7, 1988) icy reason, and the court can per-
Mr Rabinowitz said AIG is con- "It appears inevitable that an ceive none, why the situation
sidering appealing the decision appellate court applying California should be different if the insured is
Mr Russell also criticized Judge law will soon speak to this 1SSUe," required by the government to
Premo for failing to consider that said Judge Premo
FMC 15 a sophisticated insurance
buyer

"The carriers have given no pol-

clean up its own site,"” he said "It
In addition, Judge Premo noted 15 the same property damage and

that the 9th U S Circuit Court of the same cost to clean up, only the
"The court ignored that fact that Appeals, which includes Califor- actor is different "

FMC has batteries of attorneys and nia, has not ruled on the issue

brokers at its beck and call VVery

"The granting or non-granting of
However, the 9th Circuit may indemnification under the policy
large, sophisticated insurance soon decide to review aUS Dis- should not depend on the Identity
buyers know very well that they trict Court decision that Hartford of the actor which performs the
are buying a legal document,” he Accident & Indemnity Co must cleanup operation,” he concluded
said reimburse Intel Corp of Santa Furthermore, Judge Premo den-
However, FMC attorney Mr Clara, Calif, for the costs incurred ied the insurers' argument that
Steuber said, "California law has in a government-mandated haz- public policy demands that policy-
no large, sophisticated buyer ex- ardous waste cleanup (BIl, June 27, holders that pollute the environ-
ception” to the rule that all insur- 1988)
To date, three U S Circuit Insurers said that allowing pol-
Courts of Appeal have issued rul- luters to use insurance to finance
Thomas W Brunner, an insurer ings stating that government-man- cleanup operations would remove
attorney with Wiley, Rein & Field- dated cleanup costs are not insur- any deterrent to policyholders
ing in Washington, DC, also crit- able from generating more pollution
icized Judge Premo's ruling "The court is not convinced by
"The judge did not recog- of these decisions and said he was this argument,” said Judge Premo
nize that liability insurance is "troubled by their lack of reasoned "As a matter of reality, most of the
designed to apply to traditional support for their holdings " damage that FMC has now been
tort liability” not government- In fact, Judge Premo's decision charged with cleaning up was done
mandated cleanups, said Mr Brun- could have an impact outside of the by It during a period of time when
ner, who did not represent any in- FMC case because of his biting the scientific community had very
surers involved in the FMC case criticism of the three federal ap- little knowledge of the overwhelm-
FMC, which manufactures agri- pellate decisions, attorneys say
cultural chemicals among other

ment be denied coverage
ance policies should be given their
plain meaning

Judge Premo analyzed all three

ingly disastrous effect that this
For example, looking at the 4th chemical pollution would have "
products, sued 174 of its primary U S Circuit Court of Appeals deci- And, "since CERCLA cleanup
and excess insurers on Nov 13, sion in Maryland Casualty Co us costs are limited by statutory defi-
1987, seeking coverage for the cost Armco Inc,in which the court held nition to the cleanup of abandoned
of cleaning up 46 polluted sites in that in an insurance context a sites, we are not talking about a
22 states and indemnification of "legal, technical” definition of the policy of discouraging future pol-
thousands of personal inJury word "damages" should apply,
claims (Bl, Feb 9, 1987)
The insurers, which include New no reason for this
York-based AIG, Crum & Forster Judge Premo has issued two
Inc of Morristown, NJ, CIGNA 8th US Circuit Court of Appeals other significant rulings in the
Corp of Philadelphia, and many ruling in Continental Insurance FMC case
Lloyd's of London syndicates, Cos vs Northeastern Pharmaceu- - On Dec 9, the Judge ruled
wrote primary and excess general tical & Chemical Co , because that against FMC's request that insur-
liability coverage for FMC from court based ItS decision on the ers should be prohibited from ar-
1960 until 1986 guing that the pollution exclusion
The 8th Circuit ruled that al- means anything different than
stems from a request by insurers though outside the insurance con- Continued on next page

Judge interprets sudden’ pollution

By STACY ADLER

lution by allowing insurance car-
Judge Premo said the court "gives riers to avoid payment of these

damages," he added
Judge Premo also criticized the

flawed Armco decision

Judge Premo's Jan 3 ruling

tended from the standpoint of the insured' it is rea-
sonable to assume that they would have said so expli-
DETROIT-The word "sudden" in the pollution ex- citly," he said
clusion clause in comprehensive general liability poli- Judge Feikens also ruled that Ex-Cell-0, rather than
cies should be given a temporal meaning that would its insurers, has the burden of proving the pollution
exclude all forms of gradual pollution, a federal Judge occurred quickly
has ruled In addition to Wausau Underwriters Insurance Co
U S District Court Judge John Feikens ruled last of Wausau, Wis, the suit also names AlIU Insurance
month that Troy, Mich -based Ex-Cell-O Corp may Co of New York, American Employers' Insurance Co
not be covered for the costs to clean up 12 polluted of Boston, Highlands Insurance Co of Houston, Hart-
sites in four states, unless it can prove that the pollu- ford Insurance Group of Boston, and two units of
tion happened quickly Hartford First State Insurance Co of Boston and New
The pollution exclusion bars coverage for all forms England Insurance Co of Boston

of pollution except those that are ~sudden and acci-
dental

Earlier, Judge Feikens issued several other key rul-
ings in the Ex-Cell-0 case (BI, June 6, 1987)

In a suit against its insurers, Ex-Cell-O had argued Most importantly, he ruled that an insurable lawsuit
that the word "sudden" should be interpreted to mean "includes any effort to impose on the policyhold-
unexpected or unintended ers a liability ultimately enforceable by a court "

However, Judge Feikens ruled "That 'sudden’ in the
pollution exclusion includes a temporal component of Fireman's Fund Insurance Cos and Amencan Insur-
briefness and means brief, momentary or lasting a ance Co vs Ex-Cell-O Corp et at, United States
short time ~ Distnct Court for the Eastern District of Michigan
"If the drafters had meant 'unexpected and unin- Southern Dwision, No 85-71371
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Humana may buy Maxicare unit

LOUISVILLE, Ky -Humana Inc, an owner and operator of 83
hospitals nationwide, has signed a letter of mtent to acquire Phoe-
nix-based Maxicare Arizona, an mdependent practice association-
model HMO owned by Maxicare Health Plans Inc of Los Angeles

The agreement is effective March 1, suk)]ect to regulatory approv-
als and fmal approval by the companies Terms were not disclosed

The acquisition will add 24,000 members to Humana Health Care
Plans, the multistate health beneht plan division of Louisville-based
Humana The division currently has 841,000 members in its health
maintenance and preferred provider organizations

The acquisition does not include Maxicare's Tucson-based HMO,
Maxicare/Health America Health Plan of Arizona Inc The group
model HMO has about 50,000 membens

Maxicare Health Plans operates HMOs m 13 states, serving 13
milhon members The firm has been sellmg or closmg unprobtable plans
since mid-1988 as part of a restructuring after posting losses of about
$500 milhon over the last two years (Bl, Dec 12, 1988, Sept 5, 1988)

AEGIS takes over DOLI

HAMILTON, Bermuda-Associated Electne & Gas Insurance Ser-
vices Ltd, a utillty mdustry mutual msurer, has assumed the assets and
habilities of Directors & Officers Liability Insurance Ltd , another Ber-
muda-based mutual that writes D&0 coverage for member utilities

As of Jan 1, all new D&O pohcies and renewal policies for DOLI
members w11 be wntten by AEGIS, the utillty captive announced

The combined companies will have assets of about $1 2 billion
and policyholders surplus of about $285 million at year-end 1988
Combmed 1988 gross written premiums totaled about $300 million

Peat Marwick settles thrift suit

SAN FRANCISCO-Accountant Peat Marwick Main & Co is paying
$9 25 milhon to settle claims brought by the state of Cahfornia and
12,500 account holders over the April 1984 collapse of Western Commu-
mty Moneycenter, a Walnut Creek, Callf, savmgs and loan

The firm iS covered by an errors and omissions insurance pro-
gram underwritten mainly by Lloyd's of London syndicates, said Tony
Costantmi, associate general counsel m Peat Marunck's New York of-
hee All of the settlement IS covered by the insurance program, except
for a deductible, which he could not disclose

The state and the account holders sued Peat Mar-wick m late 1985
for allegedly mishandhng the 1982 audit of the thnft

In its response to the suit, Peat Marwick said that it had comphed
with apphcable auditing standards and alleged that the state had failed
to properly regulate Western Commumty Moneycenter

Reliance exiting Massachusetts

BOSTON-Massachusetts' Department of Insurance probably will try
to prevent Rehance Insurance Co and two of its umts from withdraw-
ing from the state's property/casualty msurance market Rehance subsi-
dianes Planet Insurance Co and United Pacific Insurance Co also sur-
rendered their hcenses

Company officials said the move, effective Dec 15, 1988, stemmed
from losses m the state's personal automobile msurance market and
Increasing assessments from Commonwealth Automobile Remsurers,
the state's assigned rlsk pool Rehance companies, which wrote $25 8
mlillon m commercial property/casualty msurance premiums m Massa-
chusetts m 1987, faced CAR assessments of more than $9 million, a
Rehance spokesman said

Under Massachusetts law, an insurer that withdraws from the per-
sonal auto market must withdraw from all other property/casualty
markets as well A spokeswoman for the Massachusetts msurance com-
missioner said a legal challenge IS virtually certam because the state
holds an msurer cannot surrender its hcenses without pnor notice

Philadelphia-based Reliance is the seventh property/casualty in-
surer to leave Massachusetts m the past two years Only six weeks
ago, Northbrook, lll -based Allstate Insurance Cos announced that
it would cease writing business as of June 30, 1989, because of
escalating costs (BIl, Nov 21, 1988) As companies leave the state,
the remammg msurers' CAR assessments have mcreased

Travelers argues California writ

SAN FRANCISCO-Travelers Corp contends It did not violate
California's Proposition 103 by refusing to renew private auto
insurance policies

In a notice of non-compliance issued against Travelers last
month, the California Insurance Department contends that Propo-
sition 103 precludes insurers from canceling or not renewing poh-
cies except in cases of fraud, non-payment of premiums or a signifi-
cant change in the insured risk The department gave Travelers
until Jan 17 to file a brief in support of its position (Bl, Jan 2)

However, in a hearing last week, Kent Keller of the Los Angeles
firm of Barger & Wolen, who represents the insurer, told regula-
tors that Travelers was within the law because the company had
notified the state Insurance Department of its intent to withdraw
from the California auto insurance market on Nov 7, 1988-the
day before voters approved the controversial law

Travelers has about 25,000 private auto insurance policyholders
in the state, less than 0 5% of the total auto insurance market

Briefly noted

A Dec 15 California Supreme Court decision that health plans
regulated by the Employee Retirement Income Security Act of
1974 are exempt from a California law that allows beneficiaries of
health plans to sue Insurers for delays or denials of claims will be
appealed to the U S Supreme Court, says plaintiff's attorney Wil-
liam M Shernoff of Shernoff, Scott & Bidart in Claremont, Calif
(BIl, Dec 26, 1988) Utah Insurance Commissioner Harold Yan-
cey has been reappomted to serve a second four-year term
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Cleanup costs « On Dec 15, Judge Premo ruled relatively 'less committed' to its law ludiced by the late notice," he said Recently, a jury found that Shell

P that Callfornia law-not Ilhnols law regarding notice requirements than is Judge Premo is expected to make had no coverage for a hazardous
Continued from previous page -should be applied when judging Caltforma" many more rullngs m the FMC hti- waste cleanup that has been esti-
what they told the Insurance commlis- whether FMC provided its msurers Judge Premo explained that some gation m the commg months mated to cost anywhere from $ 1
sioner of West Virginla it would with timely notice of its pollution lllinois Judg?es have looked at It is expected that the ultimate bilhon to $4 bilhon The lury found
mean m 1969 when they sought its claims whether an Tnsurer was prejudiced question of whether or not FMC has that Shell knew it was pollutmg the
approval Insurers argued that lllinois law by late notice Insurance for the tens of milhons of environment (Bl, Dec 26,1988)

FMC asserts that, at the time the should be applied because FMC IS "California’s policy, on the other dollars of cleanup costs it has in-

msurers were seeking approval of the based m Chicago, and because many hand, would necessanly be disserved curred will eventually be determined FMC Corp vs Liberty Mutual In-
pollution exclusion, they told the of the Insurers are located m Ilhnois by apphcation of llimols law, since by a jury in a long, fact-specific trial, surance Co et at, Supenor Court
commissioner it was merely a clanfi- FMC argued that California had there would be forfeiture of coverage very similar to the Shell 011 Co hti- of California for the County of Santa
cation of existing policy language a greater mterest in resolution of this whether or not the camers were pre- gation Clara, No 843058
and not a reduction m coverage htigatlon, and therefore that its laws

Judge Premo said FMC's request should apply In support of its argu- Agent Orange cove rage
could not be granted for several legal ment, FMC noted, among other cot -
reasons and because he did not be- things, that seven of the 46 sites are Continued hom page 3 ) . .
heve that what the insurers said to in California and that at the time Shamrock's policies A 1-uling is expected this month . .~ APPlying New York law, the judge resolved this am-
the commissioner m 1969 was mate- many of the msurance contracts were fthe seven Agent Orange manufacturers participating biguity against the Insurer, ruling that the occurrence
rially different from what they are entered Into it was based m San Jose, m the class-action settlement, only Unlroyal and Diamond was Unlroyal's delivery of Agent Oran1g9e to military
saying now cahf Shamrock are engaged m coverage htlgation with their depots on the Weést Coast between 1966 and 1968

He explained that insurers believed Whtle both llimois and Cahfornia insurers, lawyers involved m the two coverage cases say The opmion notes that the deliveries were the last act

that prior to Implementing the pollu- hold that pollcyholders have a duty . Unlroygl s_ued Home in US District Court for the over whl_c:h Uniroyal had control, since after dellvery
tion exclusion all forms of gradual to give timely notice of claims to their Eastern District of New York m Brooklyn after the Ma%the,mllltary barred Unlroyal from any involvement in
pollution would be excluded Decause inSurers, if a pollcyholder fails to glve 1984 class-action settlement, and the suit femained pend- the mlxm%,/\}rans ortation or’use of Agent Orange
acts that are expected or mtended by timely notice of a claim in lIhnQis, mq durmg three Kears of Ie%al challenges ta the settlement Judge Welnstem observed that this situation differed

olleyholders are not insurable the irisurer can deny coverage, by claimants who had opted out of the ¢lass Durmg that from practice in civilian sales contracts, where the seller
iy 1

e Insurers can certamly be said whether or not the msurer has been time, Uniroyal's board of directors voted to hqui(late the monitors the use of its prodyct and presumably has some
to have understated their position to preludiced or hurt by the late notice co control over the purchaser's condutt

the commissioner m refemng to the California, on the other hand, holds %ngnd Clrcult U S Court of Appeals ultimately af- The judge also ruled that Uniroyal's 110 shipments of
exclusion as a clarification, but the insurers can only deny coverage if firmed the Agent Orange settlement, and the U S Su- Agent Orange over the three ?/ears represented a single
court does not beheve that (the insur- they have been substantially prelu- preme Court later declined to review challenges to the continygus ogcurrence under the pollcies . it

ers') acts can be characterized as the dced by the pohcyholder's delay agreement , X et © aefivenies V\{ere part of a routinize ’, r,epe five
sort of dishgnesty that would giv Lookmg at these differences, Judge Home was Umroyal's primary general hability insurer process through which a large supply of herbicides was
rise to judicial estoppeT:' J’udge Premo ruled AIthough nlinojs has from 1965 to 1976, Iprov,ldm# oper—gccurrence and annual funneled to the inilitary," the opinion says, addln%_that
Premo said an Interest to protect, it (appears? aggregate hmits ranging ined

. m % milton to $10 million "the number of deliveries was haprPenstanQe, deter

over retentions rangmg from $100,000 to $500,000 during by the size of available transportation freight cars and m

various policy periods no way by the milltary's need for 110 separate 'pieces' of
Following the Agent Orange settlement, Home argued herbicide"

that Uniroyal had failed to meet its burden of proving Judge Weinstein also relied on Uniroyal's Agent Or-

I nS u ra n Ce Se rVI Ces g u Id e "actual induries" to the Agent Orange claimants, and that ange shipments to determine how coverage under the

each spraying of the herbicide m Vietnam constituted a Home pohcles would be triggered

separate occurrence to which a separate deductible should Based on an affidavit submitted by Home's lawyers
apply and other agreed-on facts, Judge Weinstein concluded
EMPLOVEE HEALTH ENVIRONMENTAL CLAIM AUDITS Home also argued that Unlroyal had no coverage for that "injunes m fact" to Vietnam veterans occurred within
& the class settlement because of the policies' war risk about two weeks of their exposure to Agent Orange during

BENEFITS MANAGEMENT RISK ASSESSMENTS exclusion wartime spraying operations
SVSTEM ACTUARIAL CONSUCING ~ Uniroyal refuted each of Home's contentions, argu- Based on arguments in the coverage litigation and
Finamcial Evaluation of Envi L ing that the war risk exclusion should not apply and other information drawn from years of hearing Agent
"R//O/Nj//.119///LF/r* fnaneial Bvaluation of Environmental mosses that the negligent manufacture of Agent Orange itself Orange proceedmgs, Judge Wemstem also concluded that
ASSOAMmOn MS—Mmas iLLER CONSULTING GROUP INC. constituted a smgle occurrence under the pohcies the sprayings themselves probably occurred within a week
2833 N Geyer Road / St Lous, 100 631313320 314/d67 7480 The two sides filed cross motions for summary ludg- of the amval of Agent Orange shipments m Vietnam, and
ment, resultmg m Judge Weinstem's Dec 19 order that the shipments probably arrived within three months

< EUGIBIUTY DETERMINANON —

Judge Weinstem relected Home's argument that Un- after their delivery to U S military stations on the West
iroyal had failed to prove actual Injuries, ruling that Coast
Home is bound to pay settlement and defense costs as Therefore, the Judge found. injuries in fact to Viet-

< FUUY ADJUDICATING
*VALIDATES IC[)-9 & CPT-4 ENTRIES

<IDENTIRES DUPLICATE CLAIMS Use the long as the occurrence that gave rise to the settlement nam veterans occurred roughly four months after Un-
+ PRODUCES CHECKS AND EOB's was covered by the pohcies troyal's dellvery of Agent Orange to the Air Force
-AUTOMATICAUY PRINTS FORM LENERS insurance "Home's contention would place settling defendants Applying this four-month time lag to Uniroyal's de-
« MANAGEMENT AND AD HOC REPORTS m the hopelessly untenable position of having to refute livery schedule, Judge Wemstein ruled that the veter-
. H liability m the underlymg action until the moment of ans' Injuries thggered two Home policies
'LHA;\(BS?JT:S;IFT{EEOCRJ:MS CAPAGGY Services settlement, and then of turmng about face to prove habil- * A policy m force between Feb 1, 1965, and May 1,

GUIde ity m the msurance action," the Judge wrote 19(:‘?7, with a per-occurrence and annu.al aggregate limit

"Such a regime would markedly reduce the advan- of $6 milhon over a per-occurrence retention of $100,000

INSmUmIONS CORS, TO CORST tages to the msured of settimg Faced with the choice « A policy 11 force between May 1, 1967, and May 1,
UFOR"FRIN/ODSMI to reach

of defendmg the tort action vigorously or settling it with- 1970, with a per-occurrence and annual aggregate limit
out hope of msurance reimbursement, insureds would tend of $10 milhon over a $100,000 retention

INSURRIC. 500***Re your best to choose the former Settlements expressly disavowmg In apportionmg losses between these two policies, Judge
’ tort hability-such as the one in Agent Orange-would be Weinstein rejected the tnple-trigger theory of hability ap-
P'WHM™* IND V. prospects discouraged lest the express disavowal operate as a waiver phed in the 1981 Keene Com us Insurance Co of North
5118 N. 56111 ST. TAMPA R 33610 of msurance coverage claims," Judge Wemstem ruled Amenca decision (BI, Oct 12, 1981), fmdmg mstead that
(800) 2374133 US "In times of severe pressure on courts overwhelmed "the undisputed facts permit a clean differentiation of m-

(8131 6214069 R with htigation and undersupphed with resources, a rule juries between pohcy periods”
(212) 6084674 NY . forcing more cases to trnal would be a self-mfhcted wound Although Untroyal had argued that it should be able
of suicidal import," he concluded to choose the policy it preferred, the Judge concluded

Home also argued that because the court dismissed that m theory this approach "could easily be extremely

separate actions brought by dalmants opting out of the unfair to an insurer who was on the nsk for a day but
class settlement, Uniroyal should have refused to settle who then 15 burdened with the entire loss incurred over

with the class several years "

|NSURA'I\II\IQIEESSQ(EI\‘I/'\(IDAAE"IE'EEQQLPJ(RAGES’ INC 1 However, Judge Welnstem noted that the reasonabil- Instead. Judge Weinstein noted that Untroyal's first
ity of a settlement must be judged on the facts known 23 shipments of Agent Orange-accounting for about
#e6 1 || | |jt||—A*||t|*Rf#N | E“t at the time of the settlement, and that the distnet court 18% of the total gallons sold-resulted in alleged in-
had approved the Agent Orange settlement as reason- juries durmg the first policy period, assuming the four-
Addressing the Special Needs of able month lag between the dates of delivery and in]ury
Self-Insureds & Third Party Administrators Judge Wemstein also found fault with Home's posi- The other 87 shipments, representing 82% of the total
tion on the number of occurrences involved m the Agent gallons sold, produced the alleged injuries during the

I n f Orange case second pollcy period
190 Notmg the msurer's argument that each spraying of The judge therefore apportioned 18% of Uniroyal's $12 2

. Cost Justification For Self Insurance

the defohant in Vietham represented an occurrence, the milhon settlement and defense cost claim to the first pol-
judge observed that "havmg gone so far it is hard to see icy and 82% to the second pohcy After applying the two
why Home did not insist that each of hundreds of thou- $100,000 retentions, the first pohcy should pay $2 1 mil-

And Claims Administration
Staffing Needs

Cost Containment Techniques

p tor Svstom Selecti sands of exposures of veterans to the herbicide was a sepa- hon and the second $99 milhon, the Judge ruled
omputer System selection rate occurrence" Judge Wemstem also rejected Home's attempt to apply
Regulatory Considerations . ) . . )
Stop Loss Insurance "E_ven under Home's gracious Intermgdlate position," the war risk exclusion _
I Work Flow the judge wrote, "there would be considerably more than "The short answer to Home's argument is that the
Management Controls 20,000 occurrences, each sublect to at least a $100,000 court has held that the occurrence was the continuous
Ial deductible The result would be that Home owes no cover- course of deliveries by Uniroyal to the government in

Specmt Fam:ty Travel Rates Available
90 minutes from Disney World - 30 minutes from Gulf Beaches
10 minutes from Busch Gardens

age payments to Unlroyal" the United States The war risk exclusion is mapplica-
The Judge found no support for Home's contention ble to 'occurrences taking place in the United States
that the number of occurrences must be determined by of America, its territories or possessions, or Canada '
For more information contact: the time and place of the ultimate Injury Coverage is therefore not barred by this clause "
Citing the policies' definition of "occurrence" as an Even if the delivery had taken place overseas, how-
INSURANCE SOFIWARE PACKAGES, INC. "accident or a happening or event or a continuous or ever, the exclusion might still be inapplicable, the judge
repeated exposure to conditions which result m a per- observed
sonal InJury,"” the judge concluded that "the occurrence is Pointing to a New Jersey state judge's rejection of
not defined to be the injury, the injury is clearly stated to the war risk defense m the Diamond Shamrock litiga-

5118 N. 56th Street, Tampa, FL 33610 - (800) 237-8133 US (813) 621-6069 FL

be the result of the occurrence” tion, Judge Weinstein noted that the exclusion is in-
For advertising information in the INSURANCE SERVICES GUIDE However, Judge Weinstein found the occurrence def- tended to bar coverage for liabihties arismg out of hos-
Contact Margaret Hikido 740 Rush Street Chicago lllinois 60611 inition to be ambiguous m other ways, noting that the tile acts m wartime, not those ansmg from defects in a

Telephone (312) 649 5340 policies’ terms "identtfy a set of possible occurrences, but product which, even when used as Intended, inlures those

give httle assistance m selectmg the proper item from the using it
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CEOs see substance abuse
as a costly problem: Survey r,

By ALISON KITTRELL lar-amount estimates ranged from less than $1 cally evaluating its programs 2
. milhon to more than $20 milhon Absenteeism rates were used as a measure by
Substance abuse in the workplace costs em- The number of respondents who could not 32% of the respondents, health msurance claims
ployers approximately 1% to 5% of payroll each attach a dollar amount to the substance abuse by 29%, discighnary actions by 26%, on-the-Job
year, according to more than one-third of top problem did not surprise Mr Gaida "I think accidents by 23%, productivity ratmgs by 14%,
executives responding to a survey they (those who were unsure) were being and other criteria by 9%
And, while 81% of the respondents reported thoughtful Some people may look at their med- Commenting on the general scope of sub-

their compames had programs to address sub- leal benefit costs but not at the whole picture." stance abuse, 88% of executives said that sub- |
stance abuse, nearly half of those companies The executives said that substance abuse is stance abuse is a "very sigmficant" problwn for | 430.
have no mechamsm for measurmg the effective- most costly to their organizations m terms of U S employers, m contrast, only 36% say the
ness of their programs increased medical claims, mcreased absentee- problem was "very significant" flve years ago  1-44-4 41'
Executives also expressed dissatisfaction ism and decreased productivity And, 81% also said the problem is hkelyto be-i4 414 4 4,4.4, 8
with government substance abuse control ef- But despite the heavy toll of substance abuse, come worse if additional pubhc funds are not
forts, according to the survey by Marsh & employers have not flocked to adopt cost man- used to combat substance abuse.
McLennan_ QOS Inc and subsidiary Wilham M agement techniques to attack the problem M&M also quened human resources officials The Business insurance Index begins tracking
Mercer-Meidinger-Hansen Inc "Only 24% have preferred provider arrange- at the organizations surveyed to get the per. the stock of selected health maintenance orga-
The survey Included responses from 265 chief ments with substance abuse or alcoholism spective of those who deal with substance abuse nizations this week. Including the new com-
executive officers of Fortune 1,000 companies, treatment facilities, although such medical ex- problems on a day-to-day basis panies, the 8/ Index rose 8.4 points to 449 on
state governors and mayors of large Cities penses present excellent opportunities for man- Some 54% of the human resources respon- Jan. 5, from 440.6 on Dec. 28. Advancing issues
"Based on our survey results, we estimate aged care to control costs," the authors note dents estimate that between 6% and 15% of were led by: HMO America Inc., up 12.8%; Maxi-
that the total annual cost of substance abuse to And, utillzation review is bemg used by only their active employees are substance abusers, care Health Plans Inc., up 12.5%; and Frank B.
busmess and to state and local government or- 37% of the respondents to manage substance and 61% estimate that between 6% and 15% of Hall & Co. Inc., up 9.1%. The largest losses were
ganmations is between $60 billion and $65 abuse cases, the survey found employees have dependents who are abusers posted by: Statesman Group Inc., down 9.1%;
bilhon,"” said MUM Chairman Frank J Tasco The most-common substance abuse programs Some 58% of human resource officials esti- Hartford Steam Boiler Inspection & Insurance
"This amount assumes added significance at the surveyed companies were employee assis- mated the absentee rate for substance abusers Co., down 5.196; and U.S. Healthcare Inc., down
when viewed as a figure representmg almost tance programs, which 85% said they now offer at two to three times the average, and 17% said 3.2%. The most active issue was: Sears, Roe-
one-half of U.S corporate aftertax profits," and an additional 10% said they will offer it was four to six times the average buck & Co., 2.5 million shares traded. The 8/
which amount to about $145 blilion within two years In addition, 57% said they Forty-four percent of the human resource Index gained 1.3% for the period; the Standard
The survey authors extrapolated the nation- now offer wellness programs that deal with officials said substance abusers had two to & Poor's 500 also gained 1.3%; the New York
wide hgure from executrves' responses to sur- substance abuse, another 14% plan to offer such three times the average number of workplace Stock Exchange Composite grew 1.1%; and the

vey questions about the cost of substance abuse a program within two years accidents, and 10% said the rate for substance Dow Jones 30 Industrials was up 0.4%.
as a percentage of payroll, explained Anthony Other substance abuse-related programs m- abusers was four to six times average
Ga}da, a Mercer principal clude pre-employment drug testing, reported by Overall, the survey respondents were un- British issues
Executives responding to the survey were 50% of the employers, targeted enforcement happy with government attempts to combat the T womr
asked to estimate their direct costs of dealing programs, reported by 33% of the employers, spread of substance abuse Some 91% said they Jan. 5 Plice P/E Div Yield ligh--Low
with substance abuse, includmg absenteeism, and drug testing for current employees, re- were dissatished with efforts at the federal and Companies pence pence % pence por.oo
health msurance benefits, workers compensa- ported by 29% of the programs state levels, and 86% said they were dissatisfied Commt Union 341 110 253 74 341--336
tion benefits, time taken to handle disciphnary/ But, the authors note, "It's also questionable with efforts at the local level Genl A®cldent 865 86 580 67 865-858
grievance proceedings and employee recruit- Just what goes by the labels of employee assis- Some 72% of the executives said that the Gdn Royal Exch 188 101 131 70 190-188
ment/training/replacement The costs were ex- tance and wellness programs Such descriptions public resources being devoted to solve the Royal 392 128 300 77 392-382
pressed as a percentage of payroll are used for a wide variety of programs, rangmg problem are inadequate, and 61% said that Sun Allianee S99 TE 847 S5 999-992
They also were asked to estimate mdirect from rudimentaly to comprehensive " available resources are not used effectively Brokers
costs, including reduced productivity, (_:ustomer Most of the executives-74%-say their com- In general, the executives tend to favor edu- BradetooK 213 1206 50 42 215.213
dissatisfaction and defective merchandise pany has a formal policy for dealing with sub- cation over law enforcement as a way of curb- ceHoath 416 133 345 82 4a21-419
The largest percentage of respondenb-37% stance abuse, and an additional 15% said their mg the abuse of alcohol and drugs Almost two- Hogg Robinson 146 135 80 55 146-137
--estimated the costs at between 1% and 5% of company is developing such a pollcy Almost all thirds-64%-said more public resources Uoyd Thompson 190 150 80 42 190-190
payroll The next largest group-33%-were these policies are communicated m writing to should be allocated to education, if there is no PWSHoldings 134 192 60 39 138-134
unsure of the costs employees and spell out disciplinary actions the increase m available resources Sedgwkk GO 237 19 7 160 68 237-229
In addition, 21% of the respondents said the employer w111 take and assistance available - Steel Brvt Jones 209 187 133 64 210-209
costs were less than 1% of payroll, 6% estimated However, the authors note, "Having a policy Copies of the sulve, "Substance Abuse m the winefaber 22818 7 16.0 70 228-224
the costs at 6% to 10% of payroll, 2% estimated and making it effective are very different Workforce,"are avattable free from Dong Ktng- SO e olote Kt & mitkon St
the costs at more than 15% of payroll and 1% issues " For mstance, 48% of the respondents man Jr, Marsh & McLennan Cos Inc, 1221 London '

estimated costs at 11% to 15% of payroll Dol- said their organization has no way of systemati- Ave of the Amencas, New York, N Y 10020
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Vh 80 Vou thought woridwide

coverage meant worldwide
service,; v ...

You won't hear that from Zurich-American.You see,
as part of the worldwide Zurich Insurance Group,
one of the largest property/casualty insurance
organizations, we can offer you 550 offices in 37
countries, plus cooperating partners in 40 more.

So for foreign branches of American firms,we
can provide worldwide coverage plus truly world-
wide service (the kind of service that gives you not
only a great number of offices, but also a greater
depth of resources).

If inremational service is a foreign concept to
your insurer, call Zurich-American.We can make a
world of difference foryou.

ZURICH-AMERICAN

American Creativity Swiss Dependabilit¥

ZURICH-AMERICAN INSURANCE GROUP
Zudch Insurance Company -American Guarantee and Uability Insurance Company - Executive Offices, Schaumburg, IL 60196
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