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Late News  JUJ In talks to buy rival U.K. brokerage

Thiman & Filopi Purchase OfHeath Lambert would boost retail opemtion
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Hilb Rogal & Hobbs Co. has signed
a definitive agreement to acquire
most of the assets of Chicago-
based brokerage Thilman &
Filippini L.L.C. for an undisclosed

Thilman & Filippini
By SARAH VEYSEY

LONDON-After weeks of specula-
tion, Jardine Lloyd Thompson
amount. Thilman & Filippini, which Group P.L.C. last week announced
generated about $24 million in that it was in preliminary discus-
sions about a possible takeover of ri-

val brokerage Heath Lambert

2005 revenues, provides a range
of property/casualty and

JLT said that any transac-
tion would not require it to
raise equity capital.

A spokesman for the bro-
kerage declined to comment
further on the possible
takeover, but said that JLT
would update the stock ex-

A tale of two brokers

i JLT generated revenue of £395.3 million
from risk and insurance brokerage in 2005.

« Heath Lambert had £110.5 million in

revenue from brokerage operations in 2005.

employee benefits insurance
products and services across a

Group.
JLT, ranked the world's sixth

change on any develop-

- Both brokers derive smaller amounts of

broad spectrum of industries that largest broker in 2005 in Business In-

ments in due course.

A spokesman for Heath

revenue from benefits business.

include construction, energy,
health care and professional
sports teams, HRH said.

Two executives quit
Liberty Syndicates

surance's annual ranking based on
brokerage revenues, announced to
the London Stock Exchange last
week that discussions between the
two London-based brokerages are

"at an early stage and may or may
not lead to a transaction.”

Two senior figures have left
Lloyd's of London managing
agency Liberty Syndicates, which
manages multiline syndicate
4472. Sean Dalton, managing
director, and Andrew Elliott, head
of underwriting, left the Liberty
Mutual Group Inc. unit last week.
The reason for the resignations
was not disclosed. Brian
Fitzgerald, chairman of Liberty
Syndicates, said the company
was saddened by the departure
of Messrs. Dalton and Elliott.

By DAVE LENCKUS
See LATE NEWS / page 27

SAN FRANCISCO-A first-of-its-

kind federal appellate court ruling
J not only puts foreign companies at
risk of being held liable under the

Superfund law for waste disposals
outside of U.S. borders but also

Inside

could lead to foreign liability prob-
lems for U.S. companies, according
to legal and business interests.

In the closely watched case, a 9th
U.S. Circuit Court of Appeals panel
on July 3 unanimously ruled that a

Canadian company that disposed of

hazardous wastes in British

GAMBLE PAYS OFF
Columbia is subject to the U.S. pol-

lution law, because the pollutants
migrated south and contaminated
the Upper Columbia River in north-
eastern Washington.

Upholding a lower court's deci-
sion in a lawsuit filed by two private
U.S. litigants, the appellate court-
often highly critical of what it de-
scribed as the Superfund law's am-
biguous and ungrammatical lan-
guage--dissected several provisions

Biloxi, Miss.,hit jackpot
' by insuring its casinos.
PAGE 3

LIBERTY LAWSUIT

' lllinois attorney general

, sues Liberty Mutual.
PAGE 3
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Lambert confirmed that pre-
liminary talks between the two bro-
kerages are taking place, but would

not comment further.

JLT reported fees and commis-
sions from risk and insurance

broking of £395.3 million ($679.1

Canadian firm liable

under Superfund law
for non-U.S. dumping

1 Expanding-Superfund?

3 Chyitvls Sunering

if pollutants migrate into U.S.

territory.

» Critics fear ruling could
increase exposure of U.S.
i companies if other countries

follow suit.

of the law in explaining why the
court's ruling is not an extraterritori-
al application of the statute.

The case marks the first time that
a non-U.S. operation has faced pol-
lution liability under U.S. law for op-
erations conducted outside of the
United States, attorneys agree.

With both business and environ-
mental issues at stake, the case has
drawn wide attention on both sides
of the border. Nine amicus briefs
were filed by business associations in
both countries, Canada's national

See CERCLA / page 26
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MORE WIND

million) and £87.7 million ($150.7
million) from employee benefits
consulting in 2005. Heath Lambert
reported insurance broking fees and

commissions of £110.5 million

($189.9 million) in 2005. The bro-

kerage also offers some em-

ployee benefits consulting
services but it does not dis-

close those revenues in its an-

nual report.

JLT posted a profit of £73.8
million ($126.8 million) in
2005, down 9.5% from
2004-a drop the brokerage
blamed largely on adverse
currency movements and re-
duced contingent commis-

SIonNn INcome.

Heath Lambert, meanwhile, post-
ed profits before exceptional items
of £9.3 million ($16 million) for

See JLT / page 27
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Zocor move muddles

generics strategies

By GLORIA GONZALEZ

Pharmaceutical manufacturer

Merck & Co.'s decision to offer
pricing incentives to encourage
insurers and pharmacy benefit
managers to favor its brand-name
drug Zocor over recently intro-
duced generic versions has initiat-
ed a dialogue about when and if
companies should deviate from
their efforts to encourage employ-
ees to use generic drugs.

Last month, the U.S. Food and
Drug Administration approved
the first generic version of Zocor,
which is known as simvastatin by
its chemical name and is used to
treat patients with high choles-
terol. A unit of Jerusalem-based
Teva Pharmaceuticals Industries
Ltd. was approved to produce 5 to
40 milligram doses of the drug
while a unit of Gurgaon, India-

See ZOCOR / page 26

BENEFITS MANAGEMENT

HEALTH CARE Q&A

Two leaders discuss
concerns and trends in

health care benefits.
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ROTH OF 401(k)

Few employers adopting

tax-favored version of

popular retirement plan.
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HAS ENVIRONMENTAL
RISK BECOME A
BOARD-LEVEL CONCERN?

It used to be that companies only reserved what was estimable
and probable for environmental exposures. “Don’t ask, don't
tell” was the rule of the day. The new accounting rule, FIN
47, changes all that. Now companies are required to report
all likely environmental cleanup and disposal costs. What'’s
more, many existing assets may be under-reserved in the
millions of dollars, making environmental liability a board-level
concern. Visit www.aon.com/ask to learn how to comply with
FIN 47 in the most strategic and cost-effective way possible.

David Bennink is the managing director
of Aon’s Environmental Risk Services.

RISK MANAGEMENT | INSURANCE & REINSURANCE BROKERAGE | HUMAN CAPITAL CONSULTING | OUTSOURCING
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gaged in unlawful behavior by pay- ty Mutual in a statement said that it Miss, is coming up dry during the ness interruption coverage written
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encourage them to steer business to company over commission pay- year that will repay the town nearly cost $92,000 and carried a de-

leer'ty Mutual; engaging in so- ments $10 million m lost revenue. ductible of 15 days of lost revenue

° 5 called "reinsurance tying agree- The company-which denies the The Mississippi Gulf Coast town's So far, the city has collected $7.5
ments, and collu(ling with several allegations of wrongdoing and said mayor, AJ Holloway, convinced milhon under the coverage and ex-

other insurers in a scheme led by its practices regarding commission city leaders two months before Hur- pects to receive the remainder of

New York-based Marsh & McLen- payments and reinsurance broker- ricane Katrina struck last August to the policy limits, a spokesman for
e nan Cos. Inc. to rig bids for excess ing have been "appropriate and purchase $10 million in business  the city confirmed
Participate in B's online polls at casualty insurance. lawful"-has vowed to battle all interruption coverage that would However, skittish insurers are not
www.businessinsurance.com Marsh in February 2005 paid charges in court pay to replace taxes lost if casinos willling to back that risk again.
$850 million in client restitution to "Despite cooperating Mth the at- were forced to shut down because The city "got a really good deal
Departments settle bid-rigging and steering torney general's investigation, we of a storm. last year and you know what hap-
charges brought by New York Attor- have been unable to reach a reason- It was a smart bet. pened,” said Wayne Tisdale, execu-
Advertiser Index................. 26 ney General Ehot Spitzer (BI, Feb 7, able consensual resolution. Thus it Katrina devastated the coastal tive vp at Stewart Sneed Hewes, a
Between the Lines............... 20 2005) is in the best interest of our policy- gaming industry when it heavily Gulfport, Miss. broker that places
Business Resources.... 20 Ms Madlgan in 2005 participated holders and employees that we vig- damaged or destroyed many of the Biloxi's Insurance
Comings & Goings......... . 20 in settlements reached with ltasca, orously defend these allegations casinos that dot the coastline Mu- "They made a good decision last
. 24 |l -based Arthur J Gallagher & Co. and allow the judicial process to nicipalities in the region have suf- year," he said of the city's move to
Emerging Risk Strategies .. =~ _
International................... 27 Inc and Chicago-based Aon Corp. work," Liberty Mutual said in its fered from the loss of hefty tax pay- oo BILOX! / omcie 24
OPINIONS. oo 8 to resolve allegations that those statement. ments generated by gaining. e page
Professional MarketPlace ......... 22
Ticker...... ... .. .. .... 27 . .
World Updates................... 21
Mass. issues health care reform regulations
By JERRY GEISEL tests would be considered to have

Reporting on corporate risk and What is 'fair and reasonable'? made a fair and reasonable contn-
employee benefit management news . bution and would thus be exempt
zssil;\]-:sszlrésutrance t(;IsshN %ooms;sr) \l;ol Crai Bos.(;rOTI—Prozoselclj regu'?’t'tonts A Massachusetts employer would be exempt from a $295 per employee from the assessment.

, NO , IS publishea weekly by Crain provide clear and easlly passed tesis I f der th tate's health f | if: i i
Communications Inc, 360 N Michigan for Massachusetts employers to de- annuatiee tnderhe state's heallh care reform faw! Under the primary test, if at least
Ave, Chicago, Ill 60601-3806 Periodicals termine whether they Mil be sub- * At least 25% of its full-time workers are enrolled m the company's 25% of an employer’s full-time em-
postage is paid at Chicago and at additi health plan: ployees are enrolled in its group
al malling offices POSTMASTER Send ad- lect to a special assessment mandat- group health plan; or ;
dress changes to Business Insurance Cir- ed by the state’s landmark health - The employer offers to pay at least 33% of the premium for health insurance plans, that em-

' culation Department, 1155 Gratiot Ave De- care reform law. \ ployer would pass the fair and rea-
troit, Mich 48207-2912 $5 a copy and $97 . ) employees' coverage. sonable test.
ayear in the U S $130 in Canada and Mexi- Under a provision in the IaW' | . h £
co (includes GST) All other countries, companles with at least 11 employ- n computing the percentage o

$230 a year (Includes expedited air dehv- ees in the state are sublect to an an- sidize health insurance premiums fair and reasonable premium con- its employees enrolled, employers

ThE MaR Prodlc TCHRaaiaR Distribution) nual assessment of up to $295 per for lower-income individuals and tribution Ieavmg that work to state would be allowed fo exclude pa
Sales Agreement No 40012850, GST No employee if they do not provide a thus expand the number of state regulators € employees, define aSt OSe

136760444, Canadian return address

"fair and reasonable" health insur- residents with coverage. Under the regulatlons issued last working fewer than 35 hours a

49002 Walker Road, Windsor. OF ance premium contribution Rev- The law, which Gov. Mitt Rom- month by the state's Division of week Temporary employees-those
pyright © . . . . . . .

2006 by Crain Communications Inc enues raised by the assessment will ney signed in Apnl, though, did not Health Care Finance and Policy,

be directed into a fund used to sub- deflne what would be considered a employers that pass either of two See MASSACHUSETTS / page 24



Business Insurance

Wellness program growth
brings risks for employers

By MARK A. HOFMANN

WASHINGTON-Employers seeking to control
health care benefit costs by instituting employee
wellness programs may be voyaging into "totally
uncharted legal waters," according to an employ-
ment law expert.

Wellness programs and the law "is a subject |
think is just about to hit full force in the HR com-
munity,"” Francis P. Alvarez said during a discus-
sion titled "Eat Your Veggies or Else? The Emerg-
ing Law of Workplace Wellness Programs" at the
annual conference of the Alexandria, Va-based
Society for Human Resource Management in
Washington late last month.

"l think the workplace is going to be a laborato-
ry yet again for how we deal with very important
issues of public policy," said Mr. Alvarez, who is a
partner in the White Plains, N.Y ., office of law
firm Jackson Lewis L.L.P.

"This is going to touch all of you and, more im-
portantly, all your employees in coming years,"
Mr. Alvarez told the audience of human resource
professionals.

Traditional methods of health cost controls
haven't worked during a time when the work-
force is changing, he said. Having older workers
means more ailments, while "we're about to in-
herit" an increasing workforce population that
needs health card-today's obese children.

The emerging wellness model recognizes that
"health care costs follow health risks," he said.
Employers attempt to manage employee behavior
to reduce risk by either offering incentives to
adopt healthier lifestyles or insisting that employ-
ees "change behavior or else," he said.

"There's going to be a lot of pressure to move
in this direction,” said Mr. Alvarez, adding that
such a move is likely to generate lawsuits and
morale problems.

Employers will strive to create a "culture of
health" that includes work/life balance, he said.
But many "shrewd plaintiffs' lawyers" will say

that, while employers talk about creating culture
of health, they aren't really promoting work/life
balance because employees are being handed
enough work to keep them busy 16 hours a day,
six days a week. "You've got to have a credible
story to tell," he said.

"This is going to be the laboratory we're going
to work through," he said, calling the environ-
ment "totally uncharted legal waters."

A central question is whether health care cover-
age is a right or a privilege, he said. "If it's a right,
you can't take it away." That ties into the ques-
tion of how far employers should go in attempt-
ing to control employee behavior, and how far
employees should go "in saying they want to live
their own lives," he said.

The goal of a wellness program is to have 70%
of employees manifesting two or fewer specific se-
rious risk factors, which include obesity, high
cholesterol, high blood pressure, tobacco use, low
physical activity, high stress and depression, said
Mr. Alvarez. To achieve success, the program
needs to focus on healthy workers and keeping
them healthy, he said.

Employers need to develop a health profile of
participants. This includes using health risk ap-
praisals, in which employees answer a serjes of
questions designed to give a picture of their
health and lifestyle. Then employers assist em-
ployees in improving their health. For this model
to work, high participation is a must, and em-
ployers want both carrots and sticks to achieve
that, Mr. Alvarez said.

"The level of risk" for employers depends great-
ly upon a wellness program's nature, including
how intrusive it is. A variety of laws, both federal
and state, can come into play, Mr. Alvarez point-
ed out. These include the Americans with Disabil-
ities Act, the Employee Retirement Income Securi-
ty Act, the Health Insurance Portability and Ac-
countability Act and a myriad of state disability

See HEALTHY / page 27

Clear work policies necessary
In electronic communication age

By MARK A. HOFMANN

WASHINGTON-Employers seeking a single
workplace privacy law to guide them through the
Internet age are in for a disappointment, accord-
ing to a prominent employment attorney.

"I'm basically here to tell you that there is no
privacy law," said Christopher Wolf, a partner in
the Washington office of Proskauer Rose L.L.P.,
during a session at last month's annual conven-
tion of the Alexandria, Va.-based Society for Hu-
man Resource Management in Washington. In-
stead, there are myriad laws employers must obey
as they attempt to define what is and what is not
acceptable in the workplace.

That doesn't mean that employers are defense-
less, even if employees believe otherwise, said Mr.
Wolf.

For example, the federal Electronic Communi-
cations Privacy Act governs e-mail and other elec-
tronic communications but has a "gigantic excep-
tion" regarding workplace use of those communi-
cation devices, he said. "You own the computer,
you own the e-mail system," so under the law,

the employer is deemed to be the user, he said.

Employees may attempt to assert a right to pri-
vacy when using company e-mail, but "in almost
every instance," such an assertion can be refuted
if the employee does not have a "reasonable ex-
pectation of privacy," said Anthony J. Oncidi, a
partner in Proskauer Rose's Los Angeles office.

Employers can remove such an expectation by
clearly giving notice to employees that they don't
have a right to privacy when using workplace
equipment, he said. Notice can be given through
an agreement the employee must sign, as a policy
spelled out in the employee handbook or even as
part of software used in the company's informa-
tion technology system. Some courts have gone
so far as to hold that the "mere use" of the em-
ployer's e-mail system means that the employee
has surrendered any expectation of privacy, said
Mr. Oncidi.

Employers "should be very up front and open"
about their policies, he said.

In addition, "every company today" needs to

See PRIVACY / page 27
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Pennsylvania lets

ACE complete sale
of runoff reinsurers

Several cedents

fought move

By JUDY GREENWALD

HAMILTON, Bermuda-ACE Ltd.
last week completed the sale of
three runoff reinsurance sub-
sidiaries to a London investment
firm, closing a deal that drew objec-
tions from some cedents when it
was announced last year.

ACE on Wednesday announced
that it had sold ACE American Rein-
surance Co., Brandywine Reinsur-
ance Co. S.A.-N.V. and Brand>nwine
Reinsurance Co. (UK) Ltd.-units
that are running off asbestos and
environmental claims-to Randall
& Quilter Investment Holdings Ltd.
The agreement to sell the units,
which are part of Brandywine Hold-
ings Corp., was announced in Jan-
uary 2005.

The deal puts Hamilton, Bermu-
da-based ACE in stronger financial
shape and may serve as a model for
comparable future deals by the
company, observers say.

The sale's completion follows ap-
provals by the U.K. Financial Ser-
vices Authority and the Pennsylva-
nia Insurance Department, accord-
ing to ACE. Pennsylvania Insurance
Commissioner M. Diane Koken on
July 3 issued a 63-page decision and
order approving the deal.

ACE said as a result of the sale, it
has reduced its exposure to legacy
liabilities, including asbestos, by
about $900 million, and has re-
duced its reinsurance recoverables
by about $400 million.

ACE acquired the runoff business
in July 1999, when it bought CIGNA
Corp.'s property/casualty and runoff
operations in a $3.5 billion deal.

The sale of the Brandywine oper-

ations drew opposition from some
insurers that had ceded business to

Brandywine's history

OCTOBER 1995: A restructuring
plan calling for the reorganization
of CIGNA Corp. into active
operations and inactive runoff
operations is filed with the
Pennsylvania Insurance

Department.

FEBRUARY 1996: Former
Pennsylvania Insurance
Commissioner Linda S. Kaiser
approves the plan, which creates
runoff company Brandywine
Holdings Corp.

JULY 1999: ACE Ltd. buys
CIGNA's property/casualty and
runoff operations in a $3.5 billion

deal.

JANUARY 2005: ACE
announces it has agreed to sell its
assumed reinsurance runoff
businesses within Brandywine to
London-based Randall& Quilter
Investment Holdings Ltd. Several
insurers subsequently seek to
block the sale, claiming it will
harm policyholders.

JULY 2006: Pennsylvania
Insurance Commissioner M. Diane
Koken approves the sale,
concluding that it "is not likely to
be hazardous or prejudicial to the
insurance buying public." ACE
announces completion of the deal.

the units. They argued that the
transaction would enable ACE to
dodge its obligations to policyhold-
ers (BI, April 11, 2005).

In April 2005, three insurers-All-
state Corp., American International
Group Inc. and Chubb Corp.-
wrote to the Pennsylvania depart-
ment seeking to block the sale of

See ACE / page 25

Agent/broker directory

available in

Business Insurance's 35th Annual

Agent/Broker Profiles issue will
list the top 10 brokers worldwide
based on brokerage revenue. In-
terested in knowing the next 50
largest? Or a comprehensive
ranking of all the brokers in the
directory? Or a ranking of firms
by percentage of business from
employee benefits?

For 2006, Business Insumnce is
making the annual Directory of
Insurance Agents and Brokers, as
well as all other directories,

Excel form

available online as either an Ex-
cel file or as a PDF.

The Excel spreadsheet format
will allow users to sort the infor-
mation and provide reports that
will be valuable to research, sales
and marketing efforts. The infor-
mation is now adaptable to
users' individual needs.

The Directory of Insurance
Agents and Brokers will be avail-
able for purchase in the directo-

ries area of www.businessinsur-

ance. com beginningJuly 17.
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Paid family leave growth relatively slow

By JUDY GREENWALD

Employers in Massachusetts and
other states that may ultimately fol-
low California's lead in introducing
a paid family leave law are unlikely
to have much to worry about, if
California's experience to date is
any indication, suggest most ob-

Almost two years after Califor-
nia's Paid Family Leave program
took effect-and four years after its
approval-the PFL program has had
low participation rates and created
few, if any, problems for compa-
nies, although it may require
juggling duties to accommodate ab-
sent workers and additional paper-
work (see sidebar).

Meanwhile, a move towards paid
family leave elsewhere may be gain-
ing momentum. According to the
Washington-based National Part-
nership for Women & Families,
paid leave bills were introduced in
at least 26 U.S. states last year.

In Massachusetts, Senate Presi-
dent Robert E. Travaglini, D-Boston,
has introduced legislation, S.B.
2535, that would guarantee a work-
er in the state 12 weeks of full pay,
subject to a $750 per week cap, if he
or she needs time off to care for a
newborn or adopted child.

It would be far more generous
than California's program, which
entities employees to 5596 of week-
ly pay, up to a weekly maximum of
$840, for up to six weeks.

Observers say California partici-
pation is low in part because the
program is still relatively unknown.
Furthermore, the program's rela-
tively low percentage of guaranteed
pay means many still cannot afford
to take the time off, say observers.

Another discouraging factor for
employees is that California's Paid
Family Leave program does not
guarantee workers at firms with
fewer than 50 employees a job
upon their return. Workers at larger
firms already have job protection
under the federal Family and Medi-
cal Leave Act and the California
Family Rights Act.

But employers say it presents rel-
atively few problems when employ-

California aims at work/life balance

California employers regard the state's Paid Family
Leave program with equanimity and even a degree
of enthusiasm.

The United States "does not provide as much time
as many other countries do" for events such as child-
birth and helping other family members, said David
South, vp of human resources for
the Christian Community Credit
Union in Covina, Calif.

"From an administrative point
of view from the employer's side,
it's a challenge to both adminis-
trate as well as cover job responsibil-
ities," he said. But, "it's a long time
overdue" in helping employees bal-
ance their work and family lives, said
Mr. South.

"l don't necessarily have a problem with
it," said Marilyn Sherman, director of human
resources and risk management for El Segun-
do, Callif.-based Otis College of Art & Design.

"You find that if a person has to take the time
off, they're going to take it, and this way they can
go take care of their business and come back."

"Very few issues have come up concerning that
particular new entitlement,” said Nestor Barrero, em-
ployment counsel for NBC Universal Inc. in Los An-
geles. On balance, it is "even a bit of a non-event, at
least here at NBC Universal," said Mr. Barrero.

Mr. South said credit union employees are making
use of the program. Between July 2003 and June
2004, before California's PFL program took effect,
four people used vacation and sick leave in order to
be paid for time off for family leave, while nine took
advantage of the program once it was launched be-
tween July 2004 and June 2005. He said he expects

"It's going to substantially help a person make it
through their bills and take the time for what's im-
portant for them," said Mr. South, whose firm has
125 employees.

Ms. Sherman said the program "ham't had much
of an impact at all except in a positive way for the
employees" of the college. "I haven't really seen a
big difference at all in usage" as a result of the pro-
gram, she said.

Fears that the program would be confusing and

difficult to administer have not materialized, nor
have people tried to take advantage of it unless

they have a legitimate need, said NBC Univer-
sal's Mr. Barrero.

He referred to the fact that while em-

ployees must work 1,250 hours over
the most recent 12-month period to
take leave under the federal Fami-
ly and Medical Leave Act and
the California Family Rights
Act, there is no such mini-
mum eligibility requirement

for the state PFL program.
"Even though somebody
could take this leave on the second
day here and create a hardship for the employer, that
has not been our experience,"” Mr. Barrero said.
People are taking it when they have a legitimate need
and "that tends to happen after they've been here for
a while" and are already eligible for the federal Fami-

ly and Medical Leave Act, he said.

"We already have a process and procedu-es in
place for FMLA leave and so this is just a way for peo-
ple to get paid, sometimes more than they would

have under the normal employer policies," M-. Bar-
rero said.

utilization to increase further in the future.

ees do take advantage of the pro-
gram, which has become just one
more item in the stack of paper-
work they have to fill out.

First in the nation

California's Paid Family Leave
program, the nation's first, guaran-
tees time off for employees if they
need to care for an ill child, parent,
spouse, registered domestic partner,
or to bond with a newborn or
adopted child.

There is no direct cost to employ-

ers. Benefits are funded through
employee payroll deductions of
0.08% as part of the State Disability
Insurance program, and are subject
to federal, but not state, tax. Work-
ers can take off the permitted six
weeks consecutively or divide the
leave into smaller increments.

Employees are required to take
the leave under the FMLA and the
CFRA at the same time they are re-
ceiving PFL insurance benefits.

To date, few employees have par-
ticipated in the program, but the
numbers have been steady. Accord-

-By Judy Greenwald

ing to a spokesman for the Califor-
nia Employment Development De-
partment, which administers the
program, there were 74,405 claims
in 2004, when the program was in
operation for half the year, and
154,425 in 2005, or about double
the 2004 numbers, during the pro-
gram's first full year of operation.
Through March of this year, there
were 38,368 claims, which indicates
the participation level has remained
about the same.

The EDD originally had expected
300,000 participants during the

program's first year. "This was the
first program of its type," said an
EDD spokesman. "We didn't have
any hard data to base it on. It's just
hard to predict when people are go-
ing to take advantage of the bene-
fits.”

Joseph L. Beachboard, an attor-
ney with Ogletree, Deakins, Nash,
Smoak & Stewart P.C. in Los Ange-
les, said it may take another three
to five years before the public wide-
ly understands the benefit is avail-
able. "1 think it has been less of an
issue, perhaps, than people expect-
ed it to be, but | think it still has the
potential to be a pretty significant
issue in the future," he said.

Ruth Milkman, professor of soci-
ology and director of the Institute
of Industrial Relations at the Uni-
versity of California at Los Angeles,
said a study she conducted last Au-
gust found that only 29.5% of em-
ployees were aware of the law, com-
pared to 57.1% who knew about
the federal Family and Medical
Leave Act. The survey found "the
people who need it the most are the

least likely to know about it," Ms.
Milkman said.

To address this issue, the Sacra-
mento-based First 5 California Chil-
dren and Families Commission-
which was established by voters in
1998 to fund education, health,
child care and other programs for
expectant parents and children up
to age 5, and is financed by a 50
cent per pack cigarette tax-is fund-
ing a three-year, $3 million adver-
tising campaign to increase aware-
ness of the program, said a commis-
sion spokeswoman.

"Employers aren't telling em-
ployees about it like they should,
and people don't know about
it, and if people do find out about
it, they're not finding out about it
in time to be able to plan” so they
can take rhe time off, said Kim
Kruckel, San Francisco-based educa-
tion coordinator for the Family
Leave Coalition. Employees usually
are not informed of the program
by the EDD until the last week
of their pregnancy disability, said

See LEAVE / page 24

Europe offe rs generous but widely varying leave

By JONATHAN GARDNER

LONDON-With a new push by
several U.S. states to mandate that
employees taking family leave re-
ceive supplementary pay, U.S. com-
panies may find themselves, like
their European counterparts, con-
fronted by a maze of diverging ben-
efits across the continent.

While Europe's least generous
benefits are more expansive than
anything considered so far in U.S.
state legislatures, the notion of
states acting independently to add
pay to family leave requirements
raises the possibility that companies
with employees spread across the

United States will face similar vari-
ance in employee benefits as their
counterparts in Europe.

The wide-ranging national man-
dates in Europe-where Denmark
and Norway offer a matemity leave
benefit twice as generous as the
United Kingdom, for example-
show what can happen when gov-
ernments go their own way on fam-
ily leave policy.

"It's very confusing for employ-
ers," says Robin Chater, secretary
general of the Federation of Euro-
pean Employers, which represents
2,000 multinational companies.

"You've got all these different re-
quirements in different countries.

(Employers) would like to have con-
sistency across Europe,"” Mr. Chater
said.

To achieve harmony, the Euro-
pean Union in 1992 issued a direc-
tive calling on its member states to
mandate matemity leave of at least
14 weeks, but provided no insight
on compensation duling the leave
period. It was followed up in 1996
by a directive calling for countries
to require three months of parental
leave to care for children up to 8
years old.

It's clear that countries view the
EU directives as a minimum, both
in terms of time off and compensa-
tion. A recent survey of 13 Euro-

pean countries by Mercer Human
Resource Consulting shows Ger-
many providing the EU minimum
for time off, with Sweden, the most
generous country, at 96 weeks of
paid leave.

As for pay, at the end of 12
months, a Danish employee whose
salary is $27,500 a year and takes
her allotted 50 weeks of maternity
leave receives the equivalent salary.
Danish employees on such leave re-
ceive full salary-the first 18 weeks
paid by their employer and the re-
maining 32 weeks paid by the na-
tional government-up to a maxi-
mum of $565 per week.

German, British and Ir_sh work-

ers, meanwhile, have less generous
leave benefits. Although Germans
are entitled to just the EU mini-
mum leave of 14 weeks, they get
full salary, meaning the same em-
ployee who receives $27,500 a year
will obtain a benefit worth $7,403.

British workers can take more
time-26 weeks of paid leave, 52
weeks of unpaid. But the monetary
value of the benefit is small. That
same employee paid $27,500 a year
receives $6,657 if she takes a whole
year of maternity leave.

In between, there are a wide
range of benefits and payment

See EURO LEAVE / next page



Business Insurance

Euro leave: Generous social policy enhances retention of employees

Continued from previous page
schemes that require varying
amounts of commitment from em-
ployers and national governments.
For example, Polish employees
are entitled to 16 weeks of matemi-
ty leave, but at no greater direct cost
to the employer than the 12 weeks
of leave granted to U.S. workers be-
cause the salary is paid from the
country's social security system.
"Labor law is very country-specif-
ic," said Mark Sullivan, a partner at
Mercer Human Resource Consult-
ing, who also conducted the Euro-
pean research. "Quite often, (com-
panies) want to have a common
level of benefits. You can't really do
that across Europe. Each country
has its own social system."
Pressure is on in some countries
to expand the benefit. In the Unit-
ed Kingdom, for example, the gov-
ernment has proposed doubling its
maternity pay period to 52 weeks,
which would make it one of the
more generous in Europe, and in-
creasing the paid paternity leave pe-

riod from two to 26 weeks in the

first year after a child's birth if the
mother returns to work before her
leave benefit has expired. Legisla-
tion to achieve those expansions is
now working through Parliament.

Elsewhere, Russian President
VlIadimir Putin recently proposed
that the government pay 40% of
the wages of women who take ma-
temity leave for the first 18 months
after birth. No action on the pro-
posal has been taken so far.

For companies with employees
spread around Europe, the game
sometimes is finding the countries
with the least costly employment
policies, of which matemity leave is
iust one. But in some cases, employ-
ers choose to "gold plate" their ma-
temity leave policies to give a com-
mon benefit across Europe and
make it easier to move employees
from one location to another. This
is more common among U.S. em-
ployers trying to navigate the "alien
world" of European employment
law, said FedEE's Mr. Chater.

However, Mr. Sullivan added
"Very few companies are prepared
to harmonize up (to the most gen
erous benefit.) | think they try to
pitch it as, 'What are we comfort
able with?' and go with that, sup
plementing that in certain loca
tions.”

Microsoft Corp., which employs
13,000 people in 60 countries in its
European, Middle East and Africa
region, has employee leave policies
that are tailored to compete with
high-tech companies attracting the
same workers, said Audrey Low, a
Reading, England-based regional
benefits manager for the software
maker.

"When designing benefit pro
grams, we target to achieve at least
a market-median position relative
to other leading competitors in
each local market," Ms. Low wrote
in response to e-mailed questions
"In Europe, legislation varies from
country to country in respect of the
amount of leave or time off a com
pany must provide and how much,
if any, of that time must be provid
ed on a paid basis. Microsoft pro
vides paid maternity leave accord

ing to the local high-tech market
practice in each country."

Beyond the questions of discrimi-
nation and employee retention, the
expansive European benefits are
driven in part by social policy. For
example, some studies suggest that
generous maternity policies yield
healthier babies.

A study published in The Eco-
nomic Journal in 2005 found that
extending job-protected paid leave
by 10 weeks could reduce infant
mortality by 2.6%. The study, by
Columbia University researcher
Sakiko Tanaka, found a positive ef-
feet of paid maternity leave on in-

fant health even if cash benefits
and other government assistance
that go beyond the paid leave are
taken into account. Unpaid and
nonjob-protected leave had no sig-
nificant impact.

Birth-rate support

In addition, many governments
are seeing the need to encourage
higher birth rates to prop up social
welfare systems. The EU estimates
birth rates at around 1.5 children
per woman in the 25 countries of
the European Union, well below
the 2.1 rate that's necessary to keep

the population stable in developed
countries and the 2.09 rate of the

United States.

As a result, demographers expect
the aging of the population to be
more pronounced in European
countries than in the United States,
threatening the viability of pension
systems in those countries. Govern-
ments view maternity leave as a
way of reversing that trend.

Indeed, the birth rate in the 25
EU countries is experiencing an
uptick, rising from 1.42 per woman
in 1999 to 1.5 in 2004. Norway,
which offers 53 weeks of matemity
leave at 80% of salary, has one of

SA--t£=.

the higher birth rates at 1.81 chil-
dren per woman, although Ireland
has a still higher rate of 1.99 with
less generous maternity leave poli-
cies.

"It may be because you can have
your cake and eat it," Mr. Chater
said of European working mothers
offered maternity leave. "There's a
hard-nosed social and business
case for (generous maternity
leave). As a business case, it's about
retention, and as a social case it's
about retention of the workforce
and growing the workforce so
we're not going to have a collaps-
ing pension system."
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Massachusetts merits praise
for health care reform effort

But lawmakers also wanted to ensure the

HOW OFTEN DO federal or state regulators
issue key rules a little more than two months fee would apply where employers offered
after comprehensive legislation is passed? coverage considered to be so skimpy, It'S use-
The short answer is hardly ever, and that is less That is why they left to regulators to de-
one reason we are impressed with the speed termine what is fair and reasonable
at which Massachusetts regulators have pub- Regulators' tests comply with that intent
lished proposed rules dealing with a part of Under a primary test, for example, an em-
the state's landmark health care reform law ployer would be considered to have made a
of vital Interest to employers. fair and reasonable premium contribution if
The law sublects employers that do not ItS group health care program enrolled at
make a fair and reasonable health insurance least 25% of full-time employees
premium contribution to an annual assess- Typically about 80% of eligible employees
ment of up to $295 per employee opt for coverage If less than 25% of them opt
But what is fair and reasonable? The legis- for coverage, a health insurance plan in near-
lators left It to regulators to define Mas- ly all cases would be insurance m name only
sachusetts health care regulators, after con- That said, an employer might not meet
ducting hearings and meetings with interest- that 25% test but still offers decent coverage
ed parties, have done lust that and only two That could occur if a large percentage of em-
months after the legislation-intended to ployees enrolled in plans offered by their
achieve near-universal coverage for state rest- spouses' employers The proposed rules rec-
dents-was signed into law ognize that possibility and exempt employers
That, in itself, iS a major achievement. But from the assessment if they pay at least 33%
even more important is that the regulations of the premium for individual coverage That
meet what we think is the spirit of the law too ts a threshold that any employer offenng
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Lawmakers believed it was only fajr that decent c rage would easily meet . .
empYoyers hat do not offer health insurance eapﬁau regulé?ors for thetr fast action Community Forums

coverage pay-through the $295 per employ- and for sound rules We hope that 15 a good

ee assessment-some of the state's cost in harbinger as they move on to address other Readers are invited to take advantage of a risk and benefits management success, as

subsidizing premiums for the uninsured issues and implement the law

Everybody must consider
threat of flu pandemic

THE AVIAN INFLUENZA pandemic that workforce working from home-and drafting

new online feature that allows risk and bene- well as your tales of business bloopers and
fits management professionals to connect blunders
and exchange Information at www Bus- » General Forum Discuss general insur-
nes,Insurance com ance market issues and conditions, risk or
The Community Forums is an easy-to-use benefits management trends, current events
discussion board that lets readers of Business and developments and other topics
Insurance ask questions, exchange ideas and Please usit www Buslnessinsurance com to-
voice opinions on a wide variety of topics day and click on the Community Forums
The discussion board offers topic-focused link A simple free registration to create a user
categories, Including. ID is all you need to loin this online commu-
* Risk Managers Forum A forum for nity and begin exchanging information, dis-

has been feared for years has yet to material- plans accordingly They aren't taking risk managers to exchange ideas and ask cussing Ideas and commenting on the news

ize. That's certainly good news chances.

questions of peers on various risk manage- of the day

But as we report on page 4, the fact that As we learned with the Y2K computer ment issues, concerns and trends

the pandemic may come later rather than glitch that never materialized on anywhere

sooner, if it comes at all, has not led to com- near the scale initially feared, contingency for exchanging ideas an
placency on the part of employers In fact, planning shouldn't be viewed as wasted time lated to general employee benefits manage- 1
more and more employers around the world even if the threat never becomes reality Cnt- ment issues, concerns and trends

either have in place plans for deahng with a leal thinking about one threat can lead to lin-

- Benefits, Managers Forym A forum .
J asking questions re- 1 Write Us

3 Business Insumnce welcomes letters to

. . th itor. Til tion Ls inten
* In the News For every news artide in | e edito e section Ls intended

pandemic or are in the process of doing so proved risk management approaches to deal BI, there is an angle for the buyer of risk and j to be a forum for readers' opinions and

hat's even better news with other threats; it's as simple as that

benefit services This forum is Intended for , comments. We reserve the right to edit

While larger employers that responded to a We certainly hope that the avian flu pan- the Bl com community to express opinions letters Or clarity orspace. We win not

Conference Board survey appear to be taking demic turns out to be as big a bust as Y2K and comments on current issues and news

the lead on pandemic preparedness, a maion- But even if it does, the preparations undertak-

ty of all but the smallest employers surveyed en by the world's businesses will not be in ance industry issues, ranging from probes, to
seem to be taking the threat seriously vain, but rather welcome steps to defend mergers and acquisitions, to quality improve-
They're looking at multiple aspects of their against the next threat, whatever that threat ment Industry participants are invited to of-
operations-from employee health to the may ultimately prove to be The less left to fer views on these and other topics.

mechanics of having a large portion of the chance, the better.
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OF THE YEAR.

Pholos by Michasl Marcotte

2006 Benefit Manager of the Year- Paul Hacklema, Benefits Manager, San Mateo County, CA,
with Business Insurance (lefi to right] Asscciate Publisher /Editorial Director Paul Winston, Senio*

Editor Jeanne Wojcik, and Editor Regis Coccia.

Joining honoree Poul Hackleman center), from San Mateo
County, CA, are Steve Rossi, EEQ Manager,

Tim Sullivan, Assistant EPS DI[EC?OF Mary Welch, EPS
Director, Mancy Shackley, Budgel Manager ({ehrcc}} and
Steve Boles, Assistant EPS Director (refired)

Honoree Paul Hackleman with Bill Hembree, Director,
Healih Research Insfitute. Mr. Hembree submitied this year's
award winning Benefit Manager of the Year. nominaticn.

Directors of the Mcrir Day Schools/Bright Horizons, Lynn Kanter Cahy Zecher (lefi), Director, Educational Programs,

Levy (lefi} end Pat Bums [right) join honoree Paul Hackleman. Intenational Foundation of Employee Benefit Flans,
witt Darrell Spellman, foster son of honoree and

Laurel Hackleman, daughter of honoree.

Top row lefi to right from San Mateo County, CA: Jerry Hill, President of the Board cf SuFer\nsors John Maltbie, County Moncger
Mary Welch, EPS Direclor.  Bofiom row le o rignt: Bruce Bodaken, CEO, Chairman of the Board, Blue Shield of California;

Cora Tellez, President, Sterling HSA; guests af the reception.

On June 26th, at The Sofitel San Francisco Bay Hofel, in Redwood Ciy, Caliicmia,

Business Insurance presenied ifs prestigious Berefit Manager of the Years award, which

recognizes excellence and innovaticn in employee benefits management. This vear's honores, @

Paul Hackleman, Berefits Manager for The County of San Mateo. was chosen bv an U ) @
independent panel of judges representing leading employee benefit consulting Frrs, () b\l
brokerage firms, health insurance/managed care organizations and benefits industry vendors. -

I www.businessinsurance.com
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Employers slow to add
Roth 401(k) plans / 12

Costs of care

prompt Mass.
to pass reform

In April, Massachusetts enacted what is widely considered to
be landmark health care legislation.

The new law is intended to achieve near-universal coverage
of state residents within a few years.

To reach that goal, the law provides state health insurance pre-
miums for lower-income individuals, establishes a new program
to make it easier for employers
and individuals to obtain in-

1000/

CHA

surance and requires residents
to obtain insurance or face sig-
nificant financial penalties,
making Massachusetts the first
state to impose an individual *
health care mandate.

Perhaps the most significant
aspect of the law is that it rep-
resents a sea change in how 9
health care coverage for the
uninsured is financed, with
state revenues that have been
used to reimburse hospitals for

uncompensated care used in-
stead to subsidize insurance

"We recognized that
the costs would

coverage for the uninsured.
Timothy Murphy, the sec-

retary of the Massachusetts
Executive Office of Health

continue to escalate,

that small businesses

and Human Services, was were contlnumg to

deeply involved in the nego-
tiations with state lawmakers

struggle to offer
health insurance.”
that led to passage of the leg-
islation and now is working
to help implement the law.
Mr. Murphy, in an inter-
view with Jerry Geisel, Business
Insumnce editor-at-large, dis-
cussed a wide range of issues related to the law, including the
factors that led to its passage, as well as what it means to em-
ployers and individuals.

Timothy Murphy
Massachusetts Executive Office

of Health and Human Services

rh: What were the factors that enabled you to get
<<comprehensive health care reform legislation
passed!

A : There were several reasons why we were able to get legis-
1-ilation passed. First, we recognized that the costs would
continue to escalate, that small businesses were continuing to
struggle to offer health insurance. We were concerned that we
would see a fraying of that risk pool and that ultimately, we
would end up seeing more uninsured in the state. That was
one of the prime reasons we got health care reform done.

Additionally, in the upcoming November elections, there are
two ballot initiatives about health care. One of them is about
changing the law of our state and putting in place a classic
"play or pay" scheme. We looked at that and recognized that as

See MURPHY / page 19
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critical iIssue

for employers

Frustrated by the federal government's failure to address the
nation's uninsured problem, state legislatures and labor organi-
zations have begun targeting employers. Their theory is that if
' more employers are required to provide health benefits to their
workers, there will be fewer uninsured people in America.

But employers do not have the wherewithal to provide cov-

erage t¢ to all of the nation's

, accord-

ing to Helen Darling, presi-

dent of the National Business

Group on Health, a Washing-

O ton-based coalition of large

0 4 employers. Employers, basi- .# =

1 cally, are caught between a
2 rock and a hard place, she
says. They are feeling pressure
from government and labor
to do more, yet, at the same
time, they have been grap- ..
pling with eWIatlng health

care costs themse

ness Insumnce Senior Editor

jth Busi- "What | see the most

of these days are:
- Joanne Wojcik, Ms. Darling

discusses the issues employers
face in today's political cli-
mate, including the Mas-
sachusetts and Maryland laws
that were recently enacted,
organized labor's Fair Share
j for Health Care campaign as

=:[li-Mt d wellaswhat employers them- patients who are not

selves are doing to address getting best-practice
the affordability of health

care coverage.

much greater use of
data warehouses,

evidence-based care

guidelines and

analysis to identify

care..."

A: Where are employ. Helen Darling
eirs headed with bene-

/p fits design? VWhat major
changes are in the offing, and why?

A: Employers are turning more to a long list of cost-control
1-imethods: specialty drug management, prescription drug
tiers (for generics, formulary brand and brand); reimbursement
at mail-order level for chronic meds; no coverage for over-the-
counter drugs; prior approval and step therapy especially for
much more expensive drugs, and even pill splitting. Employers

National Business Group on Health

< specialty firms to identify [Kefy high-cost daiants 16" offer dis-

ease management or case management programs.

What | see the most of these days are: much greater use of
data warehouses, evidence-based care guidelines and analysis
to identify patients who are not getting best-practice care and
intervening; growth in using health coaching and profession-

als to assess needs and encourage patients to be more active
See DARLING / page 16
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Employers slow to add Roth 401(k) plans

Tax-free savings'
permanence an
important issue

By JERRY GEISEL

Employer adoption of Roth 401 (k)
plans remains slow as many compa-
nies are holding off until federal
lawmakers decide on the future of
the newest type of retirement sav-
ings plan.

A small but steady stream of em-
ployers are adding the plans, how-
ever, and if Congress takes action to
make Roth 401(k) plans permanent,
they eventually will become a near-
universal retirement plan feature,
experts say.

Named after William Roth, a one-
time chairman of the Senate Fi-
nance Committee and created by
Congress as part of a 2001 tax law,
Roth 401(k) plans, which have been
allowed since Jan. 1, 2006, require
participants to make aftertax contri-
butions.

Unlike traditional 401 (k) contri-
butions, which are made with pre-
tax dollars, Roth 401 (k) contribu-
tions and investment earnings can
be withdrawn tax-free. Investment
earnings, though, cannot be with-
drawn tax-free until five years after
an employee first began to make

the contributions and after he or

she reaches age 591/&.

Tax advantages

For some employees, the tax ad-
vantages of Roth 401 (k) contribu-
tions may be far greater than pretax
401 (k) contributions.

For example, young employees

could accumulate decades of invest-

ment gains on their Roth contribu-
tions and never be taxed on those
gains. Other winners would be em-
ployees now in a low tax bracket
who move to a much higher tax
bracket when they retire.

Those individuals would reap
bigger tax savings by making an af-
tertax Roth contribution while in a
low tax bracket compared with
making pretax contributions and
being taxed on the contributions at
retirement while in a higher tax

bracket.

Despite those advantages, em-

ployer adoption of the plan has
been slow. Several major mutual
fund providers, who also are 401(k)
plan recordkeepers, say only a small
percentage-roughly 5% to 896--of
their clients have added or are in
the process of adding the feature to
their 401(10 plans.

The biggest reason by far for the
relatively slow adoption rate is un-
certainty on whether Congress will
make Roth contributions a perma-
nent part of tax law. The part of the

2001 law-the Economic Growth
and Tax Relief Reconciliation Act-

that authorized Roth contributions

side payroll departments weren't
ready to separate Roth and tradi-
tional 401(k) plan contributions.

"They weren't sure they could ad-
minister it and that raised a flag
with me," Ms. Dupree said.

Pent-up demand

Additionally, many employers
have focused on higher-priority re-
tirement plan issues, such as
whether they should add an auto-
matic enrollment feature to their
401(10 plans or freeze their defined
benefit plans, said Amy Reynolds, a

Basics of Roth 401(k) accounts

Must be offered as part of a traditional 401(k) plan

« $15,000 maximum annual contribution

- Contributions are aftertax

« Contributions aggregated with traditional 401(k) contributions for

non-discrimination testing

« Investment earnings on contributions are tax-free so long as
contributions are in the p'an at least five years and an employee is

at least age 591/2

sunsets at the end of 2010.

While contributions and invest-
ments made before then would
continue to receive their tax-fa-
vored status, many employers say it
isn't worth the time and effort to
add the Roth feature if employees
can make contributions only for a
few years, experts say.

"If you put something in, you
want it to have staying power. You
don't want to be in a position to
have to tell employees" after a few
years that the benefit is over, said
Kathy Dupree, insurance risk/bene-
fits manager in the Orlando, Fla.,
office of Ocwen Financial Corp., a
loan servicing company.

"There are a lot of concerns about
the sunset provision,"” said Linda
Wauson, a consultant in the Hous-
ton office of Watson Wyatt World-
wide.

While employer concern over
whether Congress will lift the sun-
set provision is the dominant rea-
son for the slow adoption rate, it is-
n't the only one.

Employers also have held back
because, in some cases, their out-

VWhat are your benefits worth?

Chances are your employees don't know!

+ medical

+ paid time 011

+ retirement

+dslon
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consultant in the Richmond, Va.,
office of Mercer Human Resource
Consulting.

Still, in the past few months hun-
dreds, if not thousands, of employ-
ers have amended their 401 (k)
plans to permit Roth contributions.

"There is a lot of pent-up de-
mand," said Catherine Collinson,
senior vp at TransAmerica Retire-
ment Services in Los Angeles.

"It is a slow, but steady takeup,"
said Chris Bowman, vp-retirement

and investor services at The Princi-

pal Financial Group in Des Moines,
lowa.

For example, John W. Callahan,
president of Fidelity Institutional
Retirement Services Co. in Marlbor-
ough, Mass., reports that about 300
Fidelity clients with 401(k) plans
have added a Roth contribution fea-
ture since January with another 450

clients in the process of adding the
feature within the next few

months.

Many employers that have
amended their plans have been
small- to medium-sized companies.
Larger employers, Mr. Callahan
said, always take a little longer to
make a decision when it comes to
making a benefit plan change.

One smaller employer that re-
cently amended its 401(k) plan to
allow Roth contributions is Associ-
ated Agencies, a 120-employee in-
surance agency in Rolling Mead-
ows, lIl.

Associated Agencies President
Robert Schrayer said adding the fea-
ture gives employees an extra con-
tribution option. "It is the modern
thing to do," he said.

Still, it isn't only smaller employ-
ers that have given their employees
the option to contribute to Roth
401(10 accounts. New York, for ex-
ample, did so in March, and the
University of North Carolina at
Chapel Hill added the feature in
June.

Some employers that have added
Roth 401 (k) accounts downplay
concerns that Congress won't per-
mit contributions after 2010.

"Most laws of this type are ex-
tended," Associated Agencies' Mr.
Schrayer said.

If that happens, some predict
that a Roth feature will be included
with all 401(k) plans. "Eventually
all plans will offer Roth accounts. It
is a wonderful enhancement for
participants to diversify their tax li-
ability," said Gerry Mullane, direc-
tor of retirement plan sales for mu-
tual fund provider The Vanguard
Group in Malvern, Pa.

Education, tools key

Indeed, Roth account advocates
say tax diversification is a key rea-
son why employers will want to
add the feature to their 401(k)
plans.

Since employees' future tax
brackets as well as future tax rates
are big unknowns, Roth advocates
say adding Roth accounts lets em-
ployees hedge their tax bets, en-
abling them to allocate their contri-

butions with a portion made on a
pretax basis to the traditional

401(k) plan and a portion made on
an aftertax basis to Roth accounts.

"It becomes a tax diversification
strategy. Just as you diversify your
investments, you diversify you fu-
ture tax liability," said Vanguard'.
Mr. Mullane.

To aid employees in evaluating
the tax value of pretax 401 (k) con-
tributions vs. Roth account cancri-
butions, most 401 (k) providers now
have online calculators that enable
employees to plug in certain as-
sumptions, such as current income
and expected income at retirement,
to determine which type of contri-

bution will produce the biggess tax
breaks.

"You need an online tool so em-
ployees can see which contribution
will be more valuable," said Lon Lu-
cas, director of participant rese arch
at Hewitt Associates Inc. in Lin-
colnshire, lll.

"The education piece is very im-
portant,” said Rich I<oski, a manag-
ing director with Buck Consultants
Inc. in Secaucus, NJ.

Meanwhile, preliminary research
conducted by Hewitt Associates
suggests that concerns that adding
Roth accounts to a 401(k) plan
would reduce employees' total plan
contributions may be unfounded.

Such concerns have surfaced, He-
witt notes, because adding anotller
contribution option could coni'ilse
employees and reduce contribu-
tions.

But in an analysis of three un-
named employers who added Roth
accounts to their 401(k) plans, He-
witt found that those contributing
to Roth accounts through Mardh
put an average 11.6% of salary to
the plan.

That compares with an average
deferral rate of 10.5% for those erm-
ployees through the first 11 months
of 2005 when Roth accounts were

not available.

By contrast, the average contriou-
tion rate of employees not cor_-
tributing to Roth accounts re-
mained unchanged at 8.8% in ccrr.-
paring the two periods.

Employees set contribution levels

By JERRY GEISEL

In a way, the term Roth 401 (k) plan is a mis-

nomer.

A provision in tax legislation passed five years
ago by Congress, which went into effect on Jan.
1,2006, created what the law calls Roth contribu-

tions.

Roth contributions, which can generate big tax
breaks for participants, can be made only when
that feature is included in a traditional pretax
401(k) plan or a 403(b) plan, the nonprofit sec-
tor's equivalent of a 401(10 plan.

Federal law and Internal Revenue Service regu-
lations make clear that Roth and traditional
401(k) plan contributions must be kept separate.

Additionally, before a contribution is made, an
employee must designate whether it is for the

401(k) plan.

Roth portion or the traditional portion of the

An employee decides how much of his or her

contribution will go into the Roth account and

how much into the traditional 401(10 plan. Any
combination is allowed, so long as the total con-
tribution doesn't exceed the overall 401(k) limit,

which is $15,000 a year.

However, Roth contributions and traditional
401 (k) plan contributions are combined when
employers run the basic non-discrimination test
that compares contributions made by highly

compensated employees with rank-and-file em-

ployees.

To pass that test, the average deferrals of high-
er-paid employees, as a group, generally cannot
exceed the deferrals of lower-paid employees by
more than two percentage points.
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. The Deficit Reduction Act, which That measure requires larger em-
Universal health care Coverage President Bush signed in February, ployers in the state to spend a mini-
. . L o has given states even more flexlbill- mum amount of payroll on health

States that have passed legislation 1%1] States that are considering legislation ty m the use of Medicaid funds, for care The way the law is written, it

example, by allowing states to now only applies to Wal-Mart

leverage the funds to subsidize pre- Stores Inc. The Retail Industry Lead-
l mium payments for working Medi- ers Assn, of which Wal-Mart iS a

cald recipients with access to em- member, 15 challenging the Mary-

ployer health insurance. Federal land law in court.

Medicaid funds .are required if

you're gomg to move to any kind of All companies targeted

universal coverage," Mr Salo said.

Some of the recent reforms have But such opposition may have
b developed out of state expenments come late. "The business communi-
Ao e with Medicaid waivers In Mas- ty sat on the sidelines and thought
mEL 6/0 4 B sachusetts, the issue moved in the it was a Wal-Mart problem. They
- legislature from preserving $385 didn't realize it would be theirs
million in federal Medicaid match- when other states lowered the
1ng funds to debating proposals to threshold" in bills that targeted em-
cover everyone in the state ployers of all sizes, said Christie
In Vermont, former Gov. Herrera, health and human services
Howard Dean aggressively expand- task force director at the American
ed coverage to more residents Legislative Exchange Council in

through Medicaid waivers, said Washington
John McClaughry, president of The The National Federation of Inde-
Ethan Allen Institute, a free market pendent Business 'clearly has op-
. . think tank in Concord, Vt The cur- posed and continues to oppose" all
St t h d h I rent universal coverage law in the Fair Share legislation and employer
a e S I I I OVI n g a e a W I e state relies on yet another Medicaid mandates, said Steve Woods, vp of

waiver as "part of the mix to get df- state public policy in Washington

Source National Conference of State Legislatures

- ferent segments of the uninsured But m general, the Inconsistency of
national health reform stalls = wow tarus st lanscoss ot pose o
Michigan Gov Jennifer Gran- problem to most small businesses,
holm is requesting a Medicaid waiv- because they only operate in one
er to implement a proposal similar state and the NFIB finds some "pos-
By LOUISE KERTESZ Ted Nussbaum, director of Group care coverage to the Massachusetts plan, but 1tlve" provisions m state bills.
and Health Care Consulting for Many believe that national without the mandate for individu- Jeanne Keller, president of Keller
Any hopes for comprehensive Watson Wyatt Worldwide in Stam- health reform became a political als to purchase coverage. and Fuller Inc, a Burlington, Vt -
health care reform at the national ford, Conn third rail in Washington followtng But she hasn't given up on na- based consulting company that
level have been put on hold as an "What we may be faced with is a the collapse of the Clinton reform tional reform "I continue to seek a works on health care policy with
increasing number of states enact state-by-state compliance require- effort, and the current political en- 'uniquely American solution' to the businesses, including Business Re-
legislation to expand health care ment and perhaps all kinds of van- vironment in the capital does not problem of providing national uni- source Services, a small employer
coverage able penalties," he said hold promise for consensus on a versal health care coverage and am group association in Vermont, said
That is a malor change from the national health plan "It's gotten so supportive of efforts to begin dis- employers won quality and cost
Clinton era, the last time there was Impending problems much worse in the last few years,”  cussion of national health reform control provisions in that state's
a malor push for national health Ms. Darling said "It's much more (However), the current climate in legislation, which requires employ-
care reform, and the switch in focus A state-by-state approach could partisan than it's ever been " Washington-especially with the ers over a certain size that do not of-
could cause significant problems for be problematic for employers that At the same time, underlying Centers for Medicare and Medicaid fer coverage to pay an assessment to
employers as they face the prospect have operations in multiple states, problems in the health care system Services-has been more conduave the state, But, she said, the assess-
of complying with numerous differ- said Helen Darhng, president of the have worsened. in recent months to states seeking ment and reporting requirements
ent state mandates, observers say National Business Group on Health "States are being dramatically af- Medicaid waivers to address health are not limited to employers that
While, so far, only Massachusetts m Washington, fected by increases in the number insurance coverage for the unin- don't provide coverage but also
and Vermont have enacted legisla- "If you have to deal with each of uninsured" and rising costs in sured," Gov. Granholm said in an e- "ropes m" those that provide cover-
tion aimed at achieving near-uni- state differently...it could become a their Medicaid programs, Mr Nuss- mail response. age to some workers but not to oth-
versal health care coverage for state nightmare, like workers comp," she baum said. "Thirteen years ago the federal ers and those whose employees do
residents, other states, such as said. As a result, several states have push collapsed magnificently, and not take the coverage offered, she
Maryland, have taken a more tar- "There ham't been a lot of dam- moved ahead with their own re- now it's a question of gomg where said
geted approach to reform and sever- age yet," Ms Darhng added. For ex- forms the money is," said J D. Piro, an at- The language was crafted to
al other states are studying the is- ample, the Massachusetts law im- "We're trying to contain costs torney with Hewitt Associates Inc avoid an ERISA challenge, she said,
sues, the states say poses only "modest penalties" on and get folks Insured, and if nation- m Norwalk, Conn. and "companies from General Dy-
Such moves could create prob- employers that do not provide cow al developments occur, that's great "States are going after free nders, namics and Wal-Mart down to the
lems of inconsistency that the erage, she said "A lot of large em- But we thought it was prudent to (the employers) that don't provide little bed and breakfast" will be af-
aborted Clinton reforms of 13 years ployers would say, if we have to move ahead without waiting for na- insurance but whose employees get fected.
ago sought to minimize by provid- have somethmg, this kind of reform tional initiatives," said Herbert 01- state-provided Insurance Mary- "l don't see that the larger em-
ing a nattonal framework that only would help us," Since it could re- son, general counsel of the Ver- land, Vermont, Massachusetts- ployers in the state saw themselves
allowed a limited amount of flexi- duce the number of uninsured and mont Department of Banlang, In- they've all taken different ap- as impacted by this at all. They

bility for state vanations. cost-shifting. "But the biggest fear surance, Securities and Health Care proaches to going after these free thought they were immune because
Today's version of health care re- in Massachusetts is that the camel's Administration in Montpelier nders," he said of ERISA protections," Ms Keller
form "has the potential to be a nose is under the tent," she said. Employers and employer associa- said
nightmare for employers because Several forces are driving states' States experiment tions are beginning to respond to ‘There has not yet been a signift-
there will not be consistency," said efforts to achieve universal health the rash of state-based reforms. cant, organized movement by em-
In 1993, the National Governors The Washington-based National ployers to affect state actions," Mr.
J/IA/AI-LUillr/=m=m/Y//N/1+-1//ul:1:,1:1101=lay/= Assn. supported a national solution Assn of Manufacturers continues to Nussbaum said
CLAIMS MANAGEMENT SOETWARE which wogld give states erX|b|I|ty. sypport ERISA and other mecha- Co.mpanles will neeo! tc_a get
Today, said Matt Salo, director of nisms to preserve a single set of more actively Involved to eliminate
WLT's comprehensive software packages seamlessly Integrate the processing, the association's Health and Hu- rules for health care across the or at least shape legislation” to
administration and billing of insurance daims, providing solid solutions for today's man Services Committee in Wash- states, said Sandra Boyd, the associ- recognize that large employers
msurance professionals Our Medicia,ms for Windows system supports ington, "we strongly encourage in- atlon's vp of human resources poli- are spending "significant money,
Consumer Dnven Healthcare, Electronic Funds Transfer, IRS FSA grace penod, chvidual states to pursue health care cy. The association's intent 13 years energy and resources to get to
Out of Network Repncing and more Our CompC/aims for Windows system's reforms relevant for those states " ago would have been to make any the underlying causes of health
sophisticated design offers the benefits of MICR check encoding, Document Mr Salo added, "The polibcal re- national reform "as palatable as care inflation and implement pro-
Imaging and the ability to process benefits for occupational accident plans It is the ality of the situation is that a na- possible," she said grams for health improvement,” he
most comprehensive, user-fnendly and fastest workers' compensation claims tional solution is in the distant fu- While the NAM doesn't usually said ’
administration system available today . . .
ture and until then states have no take a position on state matters, it Michigan's Gov Granholm said
time to wait” made an exception and issued a her plan is taking employer initla-
&0 J SOFTWARE The federal government has been statement critical of the Maryland tlves Into account. "We continue to

encouraging states to experiment Assembly's override of the gover- conduct discussions with business-
) ) - ) . with methods of expanding access nor's veto of the state's so-called es on how (our) plan can be ex-
For more information about MediClaims for Windows CompClalms for Windows to coverage by obtaining section "Wai-Mart bill"-or Fair Share legis- pected to be flexible and not inter-
or any of WLT s other Insuiance based services log on to our website at .. . . . . " . . .
wymwiltsoftware com or call 877 807 4730 1115 Medicaid waivers, which sus- lation-because it set "a potential fere with current efforts to insure
pend certain Medicaid rules precedent,"” Ms Boyd said employees "

YOUR GLOBAL PARTNER IN INSURANCE SOFTWARE
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Where medical costs are headed

Employers with at least 500
workers estimate that their
health benefit costs will rise
6.7% this year, on average,
though they could not break
down their projections by
plan type because of the
difficulty of predicting
utilization of care per plan.
Large employers typically
sponsor several plans.
Employers have cut their
cost increases in recent
years by shifting more
medical expenses to

employees who seek care.

But Mercer Principal Blaine
Bos says that because wage
increases have lagged
medical inflation for years,
additional cost-shifting
would make care
unaffordable. So most
employers now plan to
control costs through more
robust health management

and consumerism efforts.

Source: Mercer Health & Benefits L.L.C.

Benefits Management

Percentage increase in large plan sponsors' per employee costs, by year.
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Murphy: Competitive, social concerns forced health care reform move

Continued from page 11
primarily anti-competitive for the
Commonwealth. We were looking
to attract businesses, not keep them
away from the state. Another ballot
initiative would have made health
care a right under the constitution.
When you add all those togeth-
er...or really multiply them, what
you can see, all of these were
putting us on a path towards health
care reform. That brought Republi-
cans and Democrats, liberals and
conservatives together to a point
where we could negotiate.

A : Massachusetts has pools
in which providers are re-
imbursed for uncompensated
care costs. Was that a factor in
getting legislation passed?

A : The pools have been in effect
tifor about 20 years. When peo-
ple show up at hospitals and don't
have insurance and don't have the
means to pay, we allow hospitals in
the state to submit bills to the state,
and we provide partial reimburse-
ment for their services. It made it a
little easier for us to say: "Why don't
we take that pool of money and in-
stead of paying for services after the
fact, which is typically occurring in
an inappropriate place and at inap-
propriate time, why don't we take
that money and redirect it to help
them purchase private health insur-
ance?" Having that money available

helped us to redirect those funds to
this new health care reform law.

Qmeome individuals, whose
health insurance premiums
will be subsidized by Mas-

sachusetts, will benefit from
the new law. How, though,
will large employers, already
offering health insurance,
benefit?

A: They will absolutely benefit in
ti several ways... First, employers
are already offering health insur-
ance to full-time employees, but
may not do the same for part-time
employees. By virtue of the state set-
ting up a Connector Comrnon-
wealth Health Authority, we are en-
abling companies to set up Section
125 plans for their part-time em-
ployees and have those part-time

providing transparency on the cost
and quality of health care services
in Massachusetts. When you do
that, you provide to companies a
greater ability to how they can do
value purchasing..

: Could you elaborate?

A: | could show you various cost
rl and quality information by
procedures across Massachusetts. It
is startling. Quality is in a tight
band, but the prices that hospitals
charge are not. Whether you are a
state buying health care services for

"By changing our laws to allow (health maintenance

organizations) to offer (health savings accounts), we

are creating more opportunities for employers to

offer more affordable insurance options that

previously were unavailable in the state."

Timothy Murphy
Massachusetts Executive Office of Health and Human Services

employees come to the Connector
and purchase health insurance on a
pretax basis. We have helped large
employers to deal with a charging
workforce.

Additionally, by- changing our
laws to allow (health maintenance
organizations) to offer (health sav-
ings accounts), we are creating
more opportunities for employers

to offer more affordable insurance

options that previously were un-
available in the state.

There also is a part of the law that
is rarely talked about but also is very
important. That is a real focus on

its population, or you are a large
employer buying health care for
your employees, the health care sys-
tem is very opaque. What the new
law says is: We are moving to a new
system in Massachusetts where all
that (cost and quality) information
is known. When y6u start to give
hospitals and other providers report
cards, just like in any industry, they
start to find ways in which they can
improve themselves to make sure
they fall within a high quality and
efficiency matrix.

There is real opportunity for in-
surance companies to (set different)

copayments and deductibles de-
pending on which providers indi-
viduals choose to frequent.

Q;orhfatfOwAT BaEons

public?

A : We already provide cost and
1-1 quality information on nine
procedures at Massachusetts hospi-
tals. Under the new law, it gives us a
greater ability to get more informa-
tion not only from hospitals, but all
the way down to doctors' offices.

A new council, created as part of
the new law, is to provide that in-

formation and have that informa-

tion available easily to the public.

CZ 59.3s Hhis dnformation be-

ployers could redesign their
health faire plans to encourage
employees to use high quality

but also perhaps equal cost fa-
cilities?

: That is the goal,

Qiots of [BWIAEONE &ffi-
ployees might say the law will
heavily subsidize health insur-
ance premiums for low-wage
workers. What would prevent
large employers from encour-
aging employees, such as by
raising their premiums, to get

out of the corporate plan and

instead obtain

coverage
through the state?

A: It is great question and one
rkthat we have given a great deal
of consideration. We were very fo-
cused on making sure that we did

not have the private market crowd-
ed out by lower wage employees
moving into state (premium assis-
tance) programs. Our financial
model would not withstand that
kind of dumping. We changed our
insurance laws to prevent (premium
payment) discrimination between
higher and lower wage employees.

. If an.emplayer.does.nnt

able contribution”™ towards

employees' health insurance
coverage, it would be subject to
an annual assessment of up to
$295 a year per employee.
When will regulations come

out specifying whatis fair and
reasonable?

A: The law.empwers.the Divisign

cy to make the decision on what is
fair and reasonable. That agency has
been conducting informational
hearings to get input from con-
sumers and employers as to how
they would define fair and reason-
able. Regulations have to be in place
by Sept. 1.

Qi=erit §y8telrif WichWe
pay for health care by reim-
bursing hospitak for treating
the uninsured? VWould a bet-
ter, more cost-efficient system
be one in which most everyone
would have health insurance
coverage and could take care
of medical problems before
those problems became much
more expensive to treat?

A: We absolutely believe that to
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Serious uses for 'lifestyle' drugs

Two popular "lifestyle" drugs may soon be used to treat two serious
medical conditions.

While Viagra may improve a man's love life, the little blue pill also
may reduce the incidence of heart disease by blocking
adrenaline-induced stress that can lead to an en-
larged heart, according to researchers at the Johns
Hopkins School of Medicine.

And botulinum toxin A injections, a popular
treatment for fadal wrinkles, were found to cure
major depression by making frowning impossi- '
ble, according to a study reported in the May is-
sue of Dermatologic Surgery.

Nine of 10 patients diagnosed with major depres-
sion who received botox injections were no longer de-
pressed after just two months, while the 10th patient reported an im-
provement in mood.

"Previous research conducted by Charles Darwin suggested that facial
muscle and skin movement may contribute to our moods and emo-
tions," said Dr. Alastair Carruthers, president-elect of the American Soci-
ety for Dermatologic Surgery, in a commentary accompanying the re-
port.

"Therefore, by relaxing those muscles, it is possible to alleviate depres-
sive disorders," he said.

,/III'IiI’I/'II'II/&

Big-ticket philanthropy

The Oracle of Omaha seems determined to disprove the Bible passage

that says it's easier for a camel to pass through the eye of a needle than
for a rich man to enter heaven.

"There is more than one

way to get to heaven, but this
is a great way," 75-year-old
Berkshire Hathaway Chairman
Warren Buffett was quoted as
saying last month after an-
nouncing he was giving away
$37 billion-85% of his for-
tune. Some $31 billion of that
total will go to the Bill &
Melinda Gates Foundation.

A week later, the investment
guru raised $620,100 for an-
other charity by auctioning off
a power lunch with himself for
up to eight people, something
he has done every year since
2000 to generate money for
the Glide Foundation, a San
Francisco non-profit that helps
the poor, hungry and home-
less. This year's bid outdid last
year's record donation of
$351,100.

And in May, Mr. Buffett garnered $11,211.11 for the Omaha, Neb.,
Children's Hospital by auctioning off his custom-made white ukulele.

Warren Buffett, chief executive offi-
cer of Berkshire Hathaway, donated
$31 billion to the Bill and Melinda

Gates Foundation.

Sleepless in cubicle

While it may seem that some of your co-workers are sleeping on the
job, it may actually be a lack of a good night's rest that's affecting their
job performance.

So say researchers at Temple University in Philadelphia who conduct-
ed a study of how much people who snore or have sleep apnea are cost-
ing employers in lost productivity and health care costs.

The study, which examined 5,600 patients, found that snoring and
sleep apnea cost more than $88.4 billion annually in poor job perfor-
mance, increased accident claims and higher health care costs. More
than 48% of the patients examined had trouble concentrating at work
and were easily fatigued.

Researchers also found that snoring and/or apnea affected driver safe-
ty: Eighteen percent of study participants reported they had dozed off at
least once while driving over the last few years, and 7% said they were
involved in accidents causing injuries to themselves and others.

Tips and feedback from readers are welcome. Please send information to
jwojcik@businessinsurance.com
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COMINGS & GOINGS = INDUSTRY

Brokers:

Dallas-based Apex Global Partners
has named K. Brian McLaughlin as
president and chief operating offi-
cer, and director and vice chairman
of the board of directors. He will
continue as president and chief ex-
ecutive officer of Granite Group
Benefits, a company he founded in
1992.

New York-based Integro Ltd. has
named Carl C. MacCartee 111 as
managing principal in Washington.
Previously, he was senior vp with
M3rsh Private Equity and M&A Ser-
vices.

Jan Rose has been promoted to
e>ecutive vp of the Chicago office of
Colemont Insurance Brokers. Previ-
ously, he was a wholesale insurance
broker.

Charlotte, N.C.-based Wachovia In-
sirance Services has named Marvin
J. Sobodash 11 as senior vp and na-
tional property practice leader. For-
merly, he was senior vp of the Char-
lote management team of Marsh
Inz.

Julian E. Smiley Sr. has been
ne med senior vp of the Southeast re-
gion for Chicago-based Acordia Inc.
Previously, he was a commercial
client practice leader for Marsh Inc.

Richard Huntington has been
named senior vp of Beecher Carl-
scn's risk services/captive opera-
tions in Denver. Previously, he was
senior vp, Southwest health care
practice leader for Palmer & Cay.

Calabasas, Calif.-based Country-
wide Insurance Group has named
Myron Hendry as executive vp and
chief operations officer. Before join-
ing Countrywide, he was senior vp of
SAFECO Insurance Co.

Marsh Inc. has named Jonathan
Groves as leader of its U.K. captive
consulting practice in London. Be-
fo-e joining Marsh, he was a develop-
ment manager for ACE Risk Manage-

ment International.
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Insurers:

New York-based Arch Insurance
Grolp has made several senior-level
appcintments.

* Mark Lyons has been named
pres dent and chief operating offi-
cer. Previously, he was executive vp
of group operations and chief actu-
ary.

« Brian Hughes, a former chief
pr cing actuary, has been promoted
to sen or vp and chief actuary.

* Charles B. Schmalz has been
promoted to executive vp, surety,
from senior vp, surety.

« Dennis Brand, a former senior
vp anc chief reinsurance officer, has
been promoted to executive vp, cor-
poraze underwriting and risk man-

agement.

Reinsurance:

Farmington, Conn.-based Discover
Re has named Brian D. First as

Mr. Smiley

Mr. Schmalz

Mr. Lyons

AdIiA

Mr. Brand

president of the specialty ma-ket
group. Befo-e his promotion, ne was
a senior vp, imarketing.

Benfield lic. has named Mo-
hammed Ashab as senior vp in its fi-
nancial consulting practice in
Philadelphia Previously, Mr. Ashab

was a director at Standard & Poorts

Ccrp.

Other providers:

--lowrey L.L.P. has added Jill B.
Berkeley, David H. Anderson anc
Seth D. Landen as partners n the
Chicago-based law firm's insurance
recovery practice. All were previo-Is-
ly )artners at Schiff Hardin L._.P.
Ms. Berkelew will serve as co-chair of
the Midwest insurance recovEry
group.

John Sopoci has joined the Chica-
go office of Buck Consultants Bs a ji-
rector in the HR management con-
sulting practice. Previously, he was a

consultant v'ith Towers Perrin.
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Canadian pension rulings favor employers

Supreme Court leaves open
chance for more litigation

By GLORIA GONZ=ZALEZ r

Two recent Supreme Court of Cana-
da rulings in pension cases have
been seen as generally favorable to
employers although they leave
room for future pension litigation.

Pension experts and plan spon-
sors, though, are more concerned
about an Ontario lower court ruling
in March that has challenged two
long-standing practices in manag-
ing pensions in Canada.

In Rogers Communications Inc. vs.
Buschau, the Supreme Court of
Canada on June 22 overturned a
ruling by the British Columbia
Court of Appeal that said members
of one of the company's pension

plans could invoke a common law
rule that would have allowed them

to force a termination of the trust
that held the pension's assets and
access the plan's surplus.

In its decision, the Supreme
Court held that the context and

purpose of pension plans do not
generally lend themselves to the
common law rule-law evolved
from decisions of English Courts-
cited by members in attempting to
force a termination of the trust, ac-
cording to a bulletin on the case is-
sued by Blake, Cassels & Graydon
L.L.P. in Toronto.

The highlight of the case is the
Supreme Court's recognition that
courts have to be careful in apply-
ing common-law principles govern-
ing trusts to pension plans, said

Former HIH manager
plans to plead guilty
to fraud charges

SYDNEY, Australia-Another
former employee of insolvent
Australian insurer HIH Insur-

ance Ltd. has indicated that he

will plead guilty to fraud charges

next month when arraigned on

charges relating to his role in the
I insurer's collapse.

Robert Kelly, former assistant
company secretary of HIH, ap-
peared July 4 at the Downing
Centre Local Court in Sydney,

Australia. Mr. Kelly told the
court that he would plead guilty
i to charges under the New South
Wales Crimes Act that, on or
about May 26,2000, he con-
curred with FAI Group's man-
| agement in the making of a false
or misleading statement to
1 Westpac Banking Corp.

Mr. Kelly is charged with con-
curring with the false statement
that the management of HIH

was unable to produce consoli-
dated accounts for its FAI Group
| subsidiary for the financial peri-
od ending June 30, 1999, when
in fact management could have
produced those accounts. The
accounts were required to com-
ply with a covenant under a
$150 million Australian ($99
million) medium4erm note pro-
gram between FAI Insurances

Ltd. and noteholders-induding
overseas financial institutions-
that Westpac managed.

The program also contained a
covenant that specified share-
holder funds in FAI should not
drop below $200 million Aus-
tralian ($132 million). At June
30, 1999, those funds totaled
just $80.9 million Australian
($53.4 million).

The Commonwealth Director
of Prosecutions, which is bring-
ing the case to court, alleges that
Mr. Kelly, in concurring with
the erroneous statement, helped
FAIl avoid the risk of the note-
holders calling in the money
they were owed under the notes
program.

Mr. Kelly was granted uncon-
ditional bail and the matter was
transferred to the Supreme
Court in Sydney for arraignment
on Aug. 4.

HIH became Australia's largest
ever corporate collapse when it
failed in 2001. Several officers of
the company have been jailed
for their role in the collapse,
while many other former em-
ployees have been banned by
the Australian insurance regula-

tor.

-By Sarah Veysey

Paul Litner, chair of the funding is-
sues task force of the Toronto-based
Assn. of Canadian Pension Manage-
ment, which represents plan spon-
sors in Canada.

In the past, courts have generally
taken strict trust law principles and
applied them to modern pension
plans, which may not be conducive
to defined benefit plans, said Mr.
Litner, who is a partner with Osler,
Hoskin & Harcourt L.L.P. in Toron-
to. For example, trust law creates
barriers to merging pension plans,
which many plan sponsors-in-
cluding Rogers Communications in
this case-attempt to do. When
courts apply these strict principles
and tell employers they cannot
merge their plans, employers re-
spond by saying they will terminate
the plans, Mr. Litner said.

A potentially problematic aspect
of the case is that the Supreme
Court left open the possibility that
the common law rule might apply
to very small pension plans, but
failed to elaborate on why small
plans would be vulnerable and
what it considered to be a small
plan. Under this reasoning, plaintiff

members of small plans could still
use common law rule as the basis

for a lawsuit, said Mark Newton, a
partner in the pensions and bene-
fits group with Heenan Blaikie
L.L.P. in Toronto. "To me, that was

intellectually inconsistent,” Mr.
Newton said.

Class action

In a separate case, the Supreme
Court decided on May 18 in Bisail-
lon vs. Concordia University that a
unionized member of a pension
plan could not institute a class ac-
tion to challenge amendments to
the pension plan. The university
wrongfully used the pension sur-
plus to take contribution holidays,
cover administrative expenses and
finance early retirement packages,
according to the lawsuit.

The Ontario Superior Court
found that only a grievance arbitra-
tor would have jurisdiction to hear
the case since the pension plan was
a benefit provided for in the collec-
tive bargaining agreement and
since the dispute resulted from the
application of that agreement. The
Ontario Court of Appeal set aside
this decision, holding that the law-

See PENSIONS / next page

SCOR to purchase

life reinsurance unit

in $773 million deal

By SARAH VEYSEY

PARIS-SCOR S.A. announced

last week that it would buy Ger-
man life reinsurer Revios Ruckver-
sicherung A.G. for €605 million
($773.1 million).

Paris-based SCOR said the deal,
which is to be retroactive to Jan. 1,
would make its life reinsurance
subsidiary, SCOR Gilobal
Life, the fourth-largest
life reinsurer in the

world.

Cologne, Ger-

many-based Revios
is the férmer life

reinsurance unit of

Gerling Global Re

Group, from which

it has operated sepa

rately since 2002 when

Gerling suffered heavy loss-

es and stopped writing property/
casualty reinsurance.

Revios, which has offices in 17
countries, underwrote premium
volume of €1.24 billion ($1.47 bil-
lion) in 2005.

SCOR said its life reinsurance
unit recorded premium volume of
€2.27 billion ($2.69 billion) in
2005.

The newly enlarged SCOR
Global Life unit will have three
business units, based in Cologne,
Germany, Paris and the United
States, SCOR said.

The Paris-based reinsurer said in

a statement that life reinsurance is

a "central element” in its strategy
to maintain a balance between life

and property/casualty business.
"This business mix enables the
group to lower its risk profile
thanks to the diversity of its port-
folio, to reduce the volatility of its
results and to optimize the use of
its capital depending on the devel-
opment of the respective

markets,"” it said.

Standard & Poor's
Corp. affinned its A-
rating of SCOR and
its A- rating of Re-
vios in the wake of
the announce-

nnent.
In a statement,
S&P said "the acquisi-
tion will add greater di-
versity to SCOR's business
profile and will significantly
strengthen its competitive posi-
tion in a number of key European
markets-particularly Germany,
Scandinavia and the United King-

dom."”

"Furthermore," S&P added, "it
will enable SCOR to protect its al-
ready strong competitive position
in France, Spain and ltaly."

London-based investment
bank Keefe, Bruyette & Woods
Ltd., said in a research note that
the acquisition is "a sensible
strategic step on (SCOR's) path to
recovery."
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Updates

European insurers
report growth in 2005

The European insurance industry
recorded increased premium
volume in 2005, totaling €978
billion ($1.16 trillion), up from
€927 billion ($1.26 trillion) in
2004, according to provisional
figures from the European
insurance and reinsurance
federation, Comité Europden des
Assurances. The Brussels,
Belgium-based CEA said total
investments of the European
insurance industry passed €6
trillion for the first time, to total
€6.37 trillion ($8.14 trillion)-up
from €5.86 trillion ($7.93 trillion)
in 2004.

Dismissed banker

appeals ruling

A former senior investment
banker at London-based HSBC
Bank P.L.C. is appealing an
employment tribunal ruling that
the bank did not discriminate
against him on the grounds of his
sexual orientation (84 May 15).
Peter Lewis, who was fired by the
bank for gross misconduct,
claimed he was sacked because
he was gay and sought about £5
million ($9.23 million) in
compensation. An employment
tribunal found in May that HSBC
did not discriminate against Mr.
Lewis on the grounds of his
sexual orientation, though it did
fault HSBC's investigatory
process into the alleged incident
that led to Mr. Lewis being
dismissed. HSBC is appealing the
four claims on which the tribunal

found fault with its process.

Former Lloyd's names
file suit against U.K.

A group of former individual
investors in Lloyd's of London
sought a group litigation order-or
class-action-style lawsuit-against
the U.K government's Treasury
department, which regulated
Lloyd's until 2001. The individual
investors, or names, claim that
the Treasury ministry failed
correctly to implement a
European Union directive on the
regulation of nonlife insurance. A
spokesman for the Treasury said
the governmental department
"strongly denies it failed to
regulate the Lloyd's market in
proper accordance with its
obligations under the first nonlife

insurance directive.”

Australian insurers

see asset growth

Assets of the Australian nonlife
insurance industry grew 6.5% in
the year ending March 31, to total
$83.5 billion Australian ($59.8
billion), according to statistics
from the country's insurance
regulator, the Australian
Prudential Regulation Authority.
Net premium revenue during the
period grew 0.8% to $21.1 billion
Australian ($15.1 billion).
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Pensions: Rulings on key issues not all favorable for plan sponsors

Continued from page 21

suit had nothing to do with the col-
lective bargaining agreement be-
cause the pension plan existed in-
dependently of the agreement. The
Supreme Court in overturning the
decision sided with the Superior
Court's ruling that these matters
should be contested via the
grievance arbitration system, not

the courts.

Plan sponsors with unionized
workforces would benefit from the
Supreme Court's decision because
the timeframe for filing a grievance
is much shorter than the one appli-
cable to civil procedures such as
class actions, said Natalie Bussiere, a
Montreal-based attorney with the
pensions and benefits practice of
Blake, Cassels & Graydon. In Que-
bec, for example, the timeframe for
filing a grievance is generally 15 to
30 days, while the timeframe for fil-
ing a class action is three years. So
requiring these disputes to go
through the grievance process low-
ers the risk that a legal action will
be instigated a long time after a de-
cision is implemented, she said.

"For employers, | think it's very
good news," Ms. Bussiere said. «It
creates more stability."

The impact, though, on compa-
nies with both unionized and non-
unionized employees remains to be
seen, because the decision only ap-
plies to unionized employees,
meaning non-union employees re-
tain the right to sue. If non-union
members institute a class action,
any decisions in their favor would
benefit all eligible members of the

pension plan, regardless of whether

they are in a union or not, Ms.
Bussiere said. Union members

"could benefit from it at the end of

the day," she said.

Nolan vs. Kerry

Despite mostly favorable rulings
from the Supreme Court on these
pension cases, the case that has
plan sponsors bewildered and con-
cerned is a March decision by the
Ontario Divisional Court involving
Woodstock, Ontario-based Kerry
(Canada) Inc.

In administering its defined ben-
efit pension plan, the company
paid administrative expenses from
the pension fund and also took
contribution holidays after taking
into account the actuarial surplus of
the plan. In 2000, the plan was
amended to add a defined contribu-
tion component for new hires and
existing members who took the op-
tion of converting their past service
entitlements to the DC plan. Part of

this amendment allowed the com-

pany to use funds from the DB plan
to fund its contributions to the DC
plan.

Former employees who were
members of the plan objected to
the change and asked the Ontario
Superintendent of Financial Ser-
vices to order the company to reim-
burse the plan for the administra-
tive expenses and contribution hol-
idays and to deny registration of
the amendment.

These issues were debated by reg-
ulatory officials and eventually by

— H

| Applying trust law to Canadian pensions

Several recent court rulings in Canada have addressed key pension i

issues:

* Rogers Communications /nc. vs. Buschau (June 2006),
Supreme Court of Canada: A common-law rule governing traditional
j trusts can not be invoked to force the termination of a trust holding the

] assets of a pension plan because termination of pension plans and
j distribution of their assets are governed by pension standards

legislation.

2 « Bisailion vs. Concordia University(May 2006), Supreme Court

of Canada: Unionized members of a pension plan must go through the

, grievance arbitration process rather than the courts to resolve any
disputes over pension plan amendments.

m Nolan vs. Superintendent of Financial Institutions and \
Kerry (Canada) Inc. (March 2006), Ontario Superior Court of Justice |

Divisional Court: An employer was not entitled to pay administrative |
expenses out of the pension fund because historical plan documents !

and trust agreement language prohibited it from doing so, and it could 8
not use the surplus in its defined benefit plan to fund contributions to 4

its defined contribution plan. 2
Source: Court docum ents

the divisional court, which ruled
that Kerry was not allowed to pay
administrative expenses out of the
fund because the historical plan
jocuments and trust agreement
tanguage prohibited it from doing
so. The divisional court also ruled
that Kerry could not use the surplus
in the defined benefit plan to fund
its defined contribution plan con-

Tributions because the amendment

.reated two pension funds and the
DC members had no connection to

=/1 Ma

the DB plan and could not be legiti-

mately given a beneficial interest in
the funds from the DB side.

The court's decision in Nolan vs.
Superintendent of Financial Institu-
tions and Keny (Canada) Inc. on the
payment of expenses is the most
troublesome for plan sponsors be-
cause the vast majority of them pay
administrative expenses directly
from the pension plan. said

Stephen Pibworth, legal consultant
for Hewitt Associates Canada in

1'2rit fli

Toronto. The ruling on Kerry's us.2
of the surplus to fund DC contribu-
tions is also problematic because
many plan sponsors have convert-
ed from DB to DC plans and hav2
used DB surplus to fund DC contri-
butions, he said.

A small number of employers are
already looking at their historical
documents to assess potential liabil-
ity, but the majority of plan sport-
sors are taking a wait and see atti-
tude, Mr. Pibworth said. The Kerrv
decision is being appealed to th 2
Ontario Court of Appeal and plan

sponsors are hopeful that the high-
er court will hear and overturn th 2

decision, he said. "l think it's fair to
say that plan sponsors are veri
aware of this case and very con-
cerned about the implications foc
their own plans," he said.

Viewing the Kerry decision in
light of the Supreme Court's deci-
sion in Buschau, ACPM's Mr. Litner
wondered if the Ontario divisionad
court would have reached the same

decision, Keny has similarities to
Buschau in that it tackles how clas-

sic trust law principles apply, he
noted.

"l don't think a judge would be.
inclined to take as harsh or strict a
view in light of Buschau or would be
careful to say the facts are limited to
this case," Mr. Litner said. The
Buschau decision could impact an
appeal of the Keny case "because [
think the Supreme Court is signal-
ing that courts have to take a less
strict view on how to apply classic

trust law to pension plans,” he
added.
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Metro NYC-Tri State
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Let Business /nsuronce point you toward some
compelling ways to take advantage of this
unique opportunity to execute an effective,
year-long marketing strategy for 2007 - by
advertising in B/'s Market SourceBook 2007.

Contact Bob Niesse at 312-649-5276 or

e-mail bniesse@Businessinsurance.com.

Publishing Date: December 2006 « Ad Close: November 6

NEW YORK: 212-210-0133
CHICAGO: 312-649-5276

IRVINE: 949-255-5355

BOSTON: 617-292-4856
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Emerging Risk Strategies
' Career moves: A risk pro's story

By John J. Hampton ence recognized the banter as praise for an indi- hundreds of major exhibitions annually Here
vidual who accompanies his skills with the en- was risk- Forklifts racing around convention

Lance Ewmg is hardly an unknown individual thusiastic personality of a motivational speaker. centers, unloading hundreds of trucks in t.ours
, in the world of risk management. In addition to The early days in the insurance companies and reloading them a few days later

a high-profile position as vp of risk manage- shaped Mr. Ewing's thinking about his career. The real story at GES was that Mr EwIng rec-

luly 10,2006

Leave: Low

utilization rate

Continued from page 6
Ms Kruckel

Victoria J Schweitzer, senior vp
in Aon Consulting's health and
productivity practice in San Francis-
co, said "the hassle factor has been
high" for employers

"Even though the utilization is
low, the people that are utilizing

ment at Harrah's Entertainment Inc., Mr Ew- He helped assess nsks in high-hazard industries ognized insurance was a piece of the pie but the family leave tend to have a rela-

ing was the presi- such as sawmills, logging companies, hospitals, risk management was more than lust loss con-
dent of the Risk & trucking companies and mobile home manu- trol on insurable risk. He built an internal con-
Insurance Manage- facturers As he says, "My experience with the sulting team, which advised managers on ev-
ment Society Inc camers forced me to stay away from the insur- erything from environmental hazards to con-
during 2003-2004 ance technical largon that merely baffled the tract reviews and even comphance issues The
He traveled do- business owner or corporate CFO. They really team conducted training for managers and
mestically and in- were interested in activity, not words." He union workers The goal was to find ways b say

4 /7 1

tively high number of performance-
related issues They are people who
are looking for ways to get paid and
not work" and typically tend to be
the more difficult-to-manage em-
ployees, said Ms Schweitzer

temationally as a quickly learned the risk management side. His "yes" when rlsk conditions seemed to say' no " No complaints

representative of customers did not want insurance. Their goal It all paid off many times, and particularly in
the society He also was to bnng down the losses and consequential 1999, when a tornado struck the convention
has been an active costs "In the case of sawmills," he once noted, center in Salt Lake City during a GES exhib:tion.
advocate of risk "it is not a question of if it will burn but when Damage was extensive but was mitigated by the
management education, serving as an instruc- it will burn " He found himself working as an strong relationships between the risk manage-
tor for the Austin, Texas-based National Al- engineer dealing with highly ment department and man-
hance for Insurance Education & Research protected risks Prevention agers, workers, insurers and
I knew Mr Ewing when we worked together and loss are part of his DNA
at RIMS. He was always a role model for the Mr. Ewing must have done
successful risk manager. Even more important, all right in insurance-he
his story shows how an Individual can grow worked at three companies for '
from a small to a prominent role in an orgam- a total of five years. His next
zation by mastering the skills of modern risk move was to the Philadelphia
management With his cooperation, | would School District where, over six
Z like to tell his story years, he dramatically reduced
| Education is close to the heart of Lance Ew- myriad exposures, resulttng in J 4_ 1
\

have been much higher.

Then he faced his own risk

ES downsized an

ed at Park Place Entertainment
(later Caesar's Entertainment)
after an interesting negotia-
tion. Offered the job of direc-
tor of risk management, he
pressed for the title of e4ecu-
tive director. He argued for an

mg. Suffice it to say, he is likely to be a perpetu- significant financial savings
| al student He has two master's degrees-one m for the government agency
' law and lustice and another in occupational In Philadelphia, he applied
1 safety engineering Who needs two master's de- the loss control aspect of risk expanded role for risk manage-
1 grees, much less also an Associate in Risk Man- management The system had ment and pledged to bring

triosignnnliflyr5% 321:2 M"Mittomaont'Z'21* ootutoh- arlttetohemgeaH
pursuing Ine Ghartered Property Casually v inspection of gvery b

Harrah's Lance Ewing is a case
study in career development.

nee ng ns

dldmaglel-rllescoergmeg QcU- wo(;keq) t9 dogogtgomms If He %wcklxtrgahzgd the i

Others, though, disagree, and say
employers have had few problems
with the program to date

"l haven't heard a single com-
plaint from any of my clients"
about the PFL program, said

brokers Losses could dasily Jonathan M Turner, an attorney

with Epstein, Turner & Song in Los
Angeles

- organized functions He fand” ployees WouTd Take aavantage of't

"probably too enthusiastically," but
they have not reported any abuse of
the program, or more absenteeism
than normal because of It, Mr
Turner said

"It really hasn't burdened" em-
ployers, said Nancy A Bertrando,
an attorney with Greenberg Glusker
in Los Angeles

Employees who are taking advan-
tage of it are «going to miss some

me from work robab anyway,

and because thl is som hm

fessional designations? He always said, "The tions and corrections They discovered un- ment to identify opportunltles to reduce habili- ed entirely by employees and be-

ward 5, chenging, P%Ve (0. eepaipyity i dnpwn assels-shep as i

| management developmen S known exposures, such as storage tanks with- mediate, saving millions of dollars in months
If education provides the tools to be a risk out overflow shutoff valves. The strategy paid Do companies recognize performance? Park
manager, experience gives you the knowledge off. By correcting deficiencies, the system re- Place did In July 2003, eight months after start-

o ma managers, wor in (nsur-' surers, e syste

ance companies It is difficult to picture Mr Ew- In the late” ‘909, he got réstiess. Those who
ing-a flamboyant personality by any mea- know him wouldn't be surprised He sought to John J Hampton is the KPMG Professor ofBusiness
sure-in a traditional insurance environment. broaden his exposure to nsk and use knowledge
Once, | was asked to pay tribute to Mr Ewing in from his graduate courses GES Exposillon Ser- tert College in/eisey Citr, N/, He is a tonnerexecutive

management

of ho to agely tpose tools Mr E n:g started, duced I psses pyn (Y'd'”oq accurate data to in- Ing, Lance Ewing Bas promoted to vp cd risk

a ceremony hononng him, | told the audience vices (a VIAD Co ) opened that door. He did it director of the Risk & Insurance Management Soaet)'
that "not everyone is annoyed by Lance Ewing all as semor director of risk management for a Inc, His columns and mterviews can be found at

DR aNts AL GedRd U cImS RReLatng dnls varedvithine pew st BRI an npus e

my experience is people are not re-
ally taking advantage of this law,"
she said

"It's a minor issue," said Terry
Garrison, senior consultant, ab-
sence and productivity, for Watson
Wyatt Worldwide in San Francisco

and Director of Graduate Busmess Programs at St Pe- "Ws just one more set of forms and

things that (employers) have to
track" although "it may be kind of
the straw on the camel's back, a lit-

Some people do not mind him at all." The audi- company that provides logistical support to www businessinsumno.con*Me,gingRIskStrategies.
— | things that have to be done "

tle bit, in terms of all the different

Massachusetts. Standards not difficult to meet 6110xi: Coverage hard to secure

have difficulty passing either test The assessment is now prolected Continued from page 3 property coverage on 34 buildings
whose work iS explicitly temporary Indeed, group health plan partici- to raise about $26 million a year- buy the business interruption cover- from the Mississippi Windstorm Un-
in nature and does not exceed 90 pation is typically much higher down from earlier estimates of $45 age But in an insurance market that derwnting Assn that Will provide up
days a year-also would be exclud- than the 25% minimum set by the million annually-with the rev- was bombarded by last year's hum- to $1 million in coverage per build-
ed, as would seasonal employees proposed regulations, said J D Piro, enues directed to a fund that will cane claims, insurers are not willing ing The coverage leaves about $37
If the 25% enroliment threshold an attorney in the Norwalk, Conn, help pay for the state's new premi- to offer such generous terms during million of uninsured values, he said,
is not met, employers that offer to office of Hewitt Associates Inc um assistance program available to the current storm season, Pr Tisdale because 15 buildings are worth more
pay at least 33% of the premium for "These do not seem to be very individuals earning less than 300% said "I can't see it happening agam " than $1 milhon
in_dividual coverage would pass the difficult standards to meet | have of the federal poverty level The city has declined an offer for The council also bought coverage
fair and reasonable test difficulty thinking of anyone that" The Massachusetts health reform business interruption coveage with from the National Flood Insurance
That secondary test "recognizes would not pass, Mr Piro added laW 15 Intended to help the state a price of $1 million and onerous re- Program that will pay claims up to
that many employers offer premi- A 2005 survey by Mercer Health achieve near-universal health insur- strictions, the city's spokesman said $500,000 per building for property
um assistance to their employees, & Beneftts, found that, on average, ance coverage within a few years It The coverage would have paid only damage and up to an equal amount
but their employees turn down this about 80% of eligible employees en- would do this through a variety of if a Category 5 hurricane struck with- for loss of contents Landmark Insur-
offer in favor of a spouse's or par- roll in the group health care pro- mitiatives, including premium sub- in 50 miles of Biloxi ance Co Ltd is wnting fire msurance
ent's health plan or to enroll in a gram their employers offered sidies for the lower-income, and "That would not have ccvered Ka- on the buildings and contents with
government health program,” An analysis by the DHCFP esti- mandating that all individuals have trina," the spokesman said "If that limits up to $59 million, according
DHCFP Commissioner Amy Lis- mates the $295 assessment would coverage Much of the funding for were m effect, we would not have to Mr Tisdale
cehko said in a statement affect about only 8% of employers the premium subsidies would come been covered" for a business inter- The coverage is a little less than he
Benefits experts say they doubt with more than 10 employees m from redirecttng revenues now used ruption loss under those temls would like, Mr Tisdale noted "Like
that any large or medium-size em- the state, mainly employers that do to reimburse hospitals for providing Mr Tisdale said the Biloxi city most public entities, we'11 be a little
ployer offering coverage would not provide health care coverage care to the uninsured council voted late last week to buy short m our total values," he said

Continued from page 3
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ACE: Regulators approve deal to sell defunct units to UK.-based runoff manager

Continued from page 4
Philadelphia-based AARe.

Among the concerns listed in an
April 5, 2005, letter to the depart-
ment by the insurers' attorney-
Mark A. Aronchick, of Hangley
Aronchick, Segal & Pudlin in Phil-
adelphia-was that policyholders
would be harmed by Randall &
Quilter's "aggressive risk manage-
ment." The letter also charged that
ACE is seeking to limit its liability
while "keeping a substantial poten-
tial upside."

Also objecting to the sale at the
time was Boston-based Liberty Mu-
tual Group Inc., which said it had
written to the insurance depart-
ment that the proposed transaction
will have a "significantly unfair and
unreasonable effect upon policy-
holders and reinsurance"” cedents,
including Liberty Mutual.

Following those objections, the
deal's terms were revised, and repre-
sentatives of two of the insurers-
American International Group Inc.
and Allstate Corp.-said they ac-
cept the insurance commissioner's
decision approving the transaction.

A Liberty Mutual spokeswoman

had no while a

comment,

spokesman for Warren, NJ.-based
Chubb could not be reached.

Addressing concerns

The decision and order issued by
Ms. Koken says ACE and Randall &
Quiilter revised their application
subsequent to the April 5 letter.

The decision, which addresses at
length the insurers' objections to
the sale, concludes Randall & Quil
ter's plans to manage AARe "are not
unfair or unreasonable to its policy

holders or contrary to the public in
terest.”

The decision states also that the
company's principals, Kenneth E
Randall and Alan K. Quilter, "col
lectively have over 60 years of expe
rience in the property and casualty
insurance business, induding more
than 28 years of experience in the

| business of running off insurance
and reinsurance portfolios."”

The commissioner "concludes
that the competence, experience
and integrity of the persons who
would control the operations of
AARe are such that the interests of
policyholders and the public would

' not be jeopardized," the decision
: states.

Among the provisions in the

Pennsylvania commissioner's order

and decision are:

- In addition to a $25 million sur
plus that would be retained by
AARe at the transaction's close,

1 AARe would obtain $35 million of
reinsurance either from an affiliate
of holding company ACE Interna
tional Holdings Ltd. or another
reinsurer with a financial rating of
at least A. Any commutation of this
treaty would require the depart
ment's prior approval.

* An independent actuary will re
view and analyze AARe's reserves at
least every two years beginning
with the year ending Dec. 31, 2007,
with the actuary's selection and
scope of review subject to the com-
missioner's written approval.

« AARe must annually provide a

stress test to demonstrate the com-
pany's adequacy to continue to run
off the business, as well as a two-
year financial projection. It must
also annually review its operating
results with the department.

« Randall & Quilter must receive
prior department approval to redo-
mesticate AARe to another state. It is
also forbidden to issue any dividends
or make other distributions without
the department's prior approval.

Analysts say the sale leaves ACE
in better financial shape, although
asbestos remains a major issue for

the insurer.

John L. Ward, chief executive offi-

cer of Cincinnati-based Cincinnatus
Partners L.L.C., an advisory firm that
specializes in the insurance industry,
said the transaction will reduce
ACE's exposure to legacy liabilities,
induding asbestos, by about 17%.
Damien Magarelli, an analyst
with Standard & Poor's Corp. in
New York, said, "Obviously, they
had a lot of, and still have, asbestos
exposures and runoff exposures,
but this will start to reduce that.”
Kevin Lee, an analyst with
Moody's Investors Service in New
York, said that while the deal "may
be a good start, the Brandywine
subsidiaries that were sold only rep-

resent a fraction of ACE's total ex-
posure to asbestos."

"l think it's a modest positive for
ACE," said Don Thorpe, senior di-
rector for Chicago-based Fitch Rat-
ings. "l think it takes A&E liabilities
off their balance sheet, and it takes
some reinsurance recoverables off
their balance sheet" as well as re-
moving "some uncertainties about
the companies that were sold.
They've talked about managing
through an orderly disposition of
some of the Brandywine assets and
liabilities, and | think this accom-
plishes that," said Mr. Thorpe.

Independent insurance analyst

Myron Picoult said, "After all is said
and done, all that's left is the bal-
ance sheet, and the cleaner the bal-
ance sheet, the better off you are.”
Mr. Ward said the decision and
order could set a precedent.
"This may be a potential resolu-

tion for the remainder of the runoff

issue that ACE is dealing with," he
said.

"The analysis that went into the
commissioner's ruling was very thor-
ough. She addresses all the points in
the law and why she agreed to ap-
prove this, and it sets a tone that
there may be resolutions along these
lines in the future," he said.

Join Business Insurance Editor Regis Coccia on August 29,2006. along with our expert panel,
for a webinar devoted to exploring A Permanent Solution to TRIA.

Several proposals have been floated to create a more
permanent solution to financing U.S. terrorism risk, and
providing security to insirers that write coverage, particularly
workers compensation. Before the TRI/\ extension expires,
industry leaders are pushing for new and more lasting solutions.

Attend this Online Executive ForumTM to learn about some of

these new concepts, hear the viewpoints of these expert
panelists, and ask questions during this live event.

Panelists include:

- Eric Brosius, Ser* VP and Manager of Reinsurance,

Liberty Mutual Group Inc.
- Aaron Davis, Director National Terrorism & Propeg

Resources, Aon Risk Services

- Al Gorski, Manager of Risk Management,
Orange County Transportation Authorig

- Greg Heidrich. Senior VP of Policy Development &
Research, Property Casualty Insurers Assoc. of America

QUESTIONS TO BE ADDRESSED:

« What role can the capital markets play in financing

terrorism risk?

= Can a solution be found without some form of a

government backstop for the insurance industry?
« Is there industry or political support for some of

these new proposals7

« Can a new terrorism reinsurance solution be put in
place before TRIN expires December 31, 20077

* Would risk managers be more apt to buy terrorism
coverage under a new program?

SAVE THE DATE:

Tuesday, August 29,2006

TIME:

11:00 EDT /7 10:00 CDT / 8:00 PDT

Bls Online Executive Forum™ webinars, developed by our editorial staff, are highly informative online
events where noted panelists and respected business leaders come together with Bls editors
to discuss the most pressing issues in this live interactive format. Register now for this free Webinar.

www. Businessinsurance.com/VWebinars
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CERCLA: Canadian operation faces pollution liability under US.law

Ceontinued from page 1 the U.S. border subiect to CERCLA, would "have to deal with two legal Roy Smith, who filed an amicus bnef ton sued Teck after the company
government and the attorneys gen- "regardless of Canadian law," the frameworks," and many times they for the Okanagan National Alliance, failed to reach an agreement with
eral of five states, American and government argued m its brief In are confhcting, he said, a Canadian Indian group. the U S Environmental Protection
Canadian Indian groups and an en- addition, Canadian businesses The deasion raises other potential While any Superfund-controlled Agency over studymg the health and
vlronmentaltst organtzatton would become susceptible to other problems for U.S. businesses, said at- cleanup of the Columbia River environmental impact of the pollu-
The U S and Canadian business U S laws when their "conduct in torney Rex S. Heinke, who repre- would involve polluted areas only m tion and then ignored the EPA's sub-
interests as well as the Canadian Canada may have effects in the sents the Canadian business associa- the United States, the group filed its sequent December 2003 order to
government oppose applying the United States," the government ar- bons. bnef in protest of the Canadian gov- conduct the study
Superfund law-which is formally gued "If the U.S. can make Canadian emment's failure to control Teck's
known as the Comprehensive Envi- Instead of allowing the lawsuit to companies liable in its courts for al- hazardous waste disposal activities, Moot ruling
ronmental Response, Compensation proceed, the issue should be resolved leged environmental pollution, then said Mr. Smith, a senior associate at
and Liability Act-to the Vancouver, through diplomatic measures, the there's no reason Canada can't do Monsset Schlosser Jozwiak & Mc- While the ruling is significant for
British Columbia-based company, Canadian government argued that and Mexico can't do that" to Gaw in Seattle. U.S. and Canadian business, it is
Teck Cominco Metals Ltd. The other The Canadian Chamber of Com- U S companies that, for example, The attorneys general for Amona, moot in some respects for Teck The
interests support the plaintiffs' ef- merce and the Mining Assn of emit air pollutants that dnft into California, Idaho, Montana and Ore- EPA rescinded its order against Teck
forts. Canada argued similarly in their those countries, said Mr Heinke, a gon filed their loint amicus brief in last month when the company
Teck has not decided whether to joint amicus bnef. partner at Akin Gump Strauss Hauer favor of holding Teck liable under agreed to fund an EPA-designed
seek a reheanng by the full appellate The U.S. Chamber of Commerce & Feld L.L P. m Los Angeles "Is that U S. law, because those states have study The litigation proceeded be-
court, but attorneys representing the opposes the litigation on several the way to solve this problem?" he waterways that flow out of Canada, cause the plaintiffs want fines im-

U.S. Chamber of Commerce and the grounds asked said a spokeswoman for the Califor- posed against Teck for the period it
Cal”adia” business t_rade associations And, "there's no reason" that nia attorney general's office, the lead did not comply with the EPA order
said the groups likely would support Two frameworkS non-U.S. litigants could not apply state in the brief. "The same situa- The plaintiffs also are attempting to
an appeal the same liability concept to charge tion could easily happen here" in recover attorneys' fees

An attorney for the Canadian gov- As Teck unsuccessfully argued, U S. companies with violations of California as well as in the other A spokesman for Teck subsidiary
ernment said she could not com- said Amar Sarwao, general litigation other statutes in the litigants' coun- states, she said Teck Cominco American Inc of
ment on the 9th Circuit panel's rul- counsel for the Chamber in Wash- tnes, Mr. Hemke said The Columbia River in Washing- Spokane, Wash, said the parent
tng. ington, CERCLA does not state that But those who support the litiga- ton has been polluted with heavy company has "made a commit-

But the government said in its am- it applies to conduct outside of the tion say the 9th Circuit panel's rul- metals contained in the tens of ment, and will stand by it," to re-
icus bnef that it has *a strong inter- United States. "We'd want a clear mg is an Important victory for U S thousands of tons of slag from Teck's move any "unacceptable risk" in the
est" in preserving its "sovereign nght statement from Congress," he said. and Canadian Interests lead and zinc smelter operations m afflicted area,
to regulate Canadian persons and Otherwise, applying the law so Without the ruling, U.S. opera- Bntish Columbia, according to court
companies operating in Canada " widely would create confusion for tions have no dismcentive to relocate papers Teck disposed of the slag in

An affirmation of the lower companies that have operations in just outside of the country's borders the Columbia River for most of the Joseph A Pakootas et al, vs Teck Com-
court's decision would make other both the United States and Canada, in an effort to avoid future U.S pol- 2()th Century until 1995, inco Mebls Ltd , 9th U S Circuit Court
Canadian businesses operating near Mr Sarwao said Those companies lution liabilities, said attorney Rob The private litigants in Washing- ofAppeals, July 3; No 05-35153

Zocor: Manufacturer attempts to maintain drug's market share

Continued from page 1 _ . as long as they provide lower will be on the first tier, allowing for now and then switch to the he noted, is "fairly unprecedented "
based Ranbaxy Laboratories Ltd costs than the brand," he said them to take advantage of the low- genenc when the exclusivity penod WellPoint Inc views the ddferent
produces the 80-milligram dose UnitedHealth's decision, though, er-cost version offered by the gener- ends, said Steven Meholic, head of solutions mvolving Zocor as "transi-

In response, Whitehouse Station, to place brand-name Zocor on the ic manufacturers For members with pharmacy management. The com- tional in nature" because the exclu-
N J -based Merck decided to dis- first tier of its pharmacy plan while copayments, though, the compa- pany was not concerned about los- sivity period granted to the generic
count the price of Zocor to encour- the generic is placed in the third ny's analysis of Merck's offer shows ing out on the discounted pricing manufacturers is being challenged
age its continued purchase rather tier is "strange" and "confusing," that they witll see significant savings for brand Zocor, which will go Into in court by the FDA, said Robert Sel-
than the genenc offered by its com- benefit consultants say. by placing brand-name Zocor on the third tier while generic Zocor dman, WellPomt's chief pharmacy
petitors Merck also has contracted "I think personally that's very the first pricing tier during the ex- goes into the first tier, he said, officer Woodland Hills, Cahf
with Hyderabad, India-based Dr confusing because it's a brand prod- clusivity penod, Mr. Shea said. "When additional generics come There will be a court hearing on
Reddy's Laboratories to sell an au- uct not being treated the same way For BCBS of Tennessee, the move in, it MIl put additional downward the matter on Sept, 12. "We believe
thonzed generic version of Zocor. as other brand products," said Lisa to put Zocor into the first tier repre- pressure on pricing," he said the FDA will prevail in that lawsuit
_ Usually, a generic manufacturer sents a variation from its usual ap- Meanwhile, a spokeswoman for and, soon after, generic Zocor will
is granted a 180-day window of ex- proach, which is the active promo- Franklin Lakes, N J -based Medco be available for pennies a day," he ,
clusivity to sell a generic version of "l think personally tion of generic drug utilization The Health Solutions Inc said the PBM said
a drug before other companies are s Demand Genencs will dispense brand-ngmg Zocor f Merck is successful with its mi-

allowed to produce genencs Gener- that'S Very COnfUSing program n' 7686 and has 2 genenc Its house generic Eﬁroug its mail- ﬁatlves other pharmaceutical com-

ic corpan.ei;h?tdhave e;clL;s‘ll\(/)lsl because it's a brand utilization rate of 52%, up from order pharmacy Medco reportedly panies are likely to take similar |
usually pnce elr arugs abou (] 1 o . [
lower than the brand-name medica- oroduct not being 1I'%55 2°2%15 pllasZde-nntetcta :EsrtvoarSZMLgtlssob.
tions Itis d.uring this Period of time that's available," he said. price similar to the price of the servers say "This is new even to us,
fnat generic Sompanies make e treated the same way Other insurers declined to put genenc drug for its mail-order phar- but my quess is we'11 be seeing more
y because, after the ex- as other brand brand-name Zocor in their first p these types of strategies in the fu-

clusivity period ends, competition ing tier out of concern that they "Our clients will beneftt from ture," Mr Kaddis said
in the market significantly drives products."” would be sending mixed messages multi-source pricing, and will pay
down the pnce of the drug, experts about the use of generics, which based on a generic pricing model
say. Lisa Zeitel they promote as being lust as safe per their contract," the spokeswom- ADVERTISER

By taking these steps, Merck is Mercer Health & Benefits and effective and more affordable an said in an e-mailed statement
apparently attempting to maintain than brand-name drugs Benefits consultants praised Med-
its market share for Zocor during "It probably makes sense from a co's approach, saying the PBM will INDE>X
the exclusivity period, observers Zeitel, a principal with Mercer business standpoint for these insur- essentially pass along some of ItS
say "What they're doing is trying Health & Benefits in Nonvalk, ers," who are purchasing discount- savings to employers "It impacts Issue of July 10
to control that and reduce the earn- Conn. ed brand Zocor, said Atheer Kaddis, (plan sponsors) very favorably," Ms. ADVERTISER PAGE #
ings of the generic manufacturer, director, clinical programs develop- Zeitel said "I think our clients view Aetna Corporate 1
said Sean Brandie, a vp at benefit Brand vs. generic ment, for Blue Cross Blue Shield of it positively because it impacts their ~ ~'® 28
consulting firm The Segal Co m Michigan "We decided not to use bottom line positively * Aon Corporation 2
New York BlueCross BlueShield of Ten- that strategy because it causes too Benefit Software, Inc =

Minnetoka, Minn -based United- nessee also has decided to move much confusion in the market More to follow Burnham System =0
Health Inc., the second-largest U S. brand-name Zocor into the first tier Right now, our strategy is a generic Business Insurance 10.12 23.25
health insurer in membership, has during the exclusivity period be- is a generic and a brand is a brand." Other PBMs have not takena " =
decided to accept Merck's offer be- cause of the pricing that Merck has Hartford, Conn.-based Aetna Inc similar approach, possibly because (C:'\:'gsul'arw"e'ess °
cause the generic version of Zocor offered, said Terry Shea, director of also declined to put brand-name of rebate contracts with manufac- . °
will be priced higher than the dis- pharmacy management for BCBS in Zocor in its most favorable pricing, turers of other drugs, said Matt =~ ©2°°"" 14/1:
counted brand-name drug, a Chattanooga, Tenn wanting to stay true to its generic Gibbs, national pharmacy practice Standard Insurance .
spokesman said "We support the For its members in plans with message and avoid confusing mem- leader for Hewitt Associates Inc. in WLT Software i

generic pharmaceutical industry coinsurance features, generic Zocor bers by aslang them to use a brand Lincolnshire, lll. Merck's approach,
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dLI. Heath Lambert pension deficit key in takeover Late News  5pienosonionver e

most likely to either have a plan or

be developing one, with only 3.3%

Continued from page 1 brolang presence-an area where May 2005 Continued from page 1 reporting that no plan was In place or
2005-but after exceptional items, the brokerage has been struggling, At the end of the assessment peri- Market softening being developed. At the other end of
including dilapidation costs related said Ms. Parsons od, which is still undetermined, the continues in June the scale, about 35% of companies
to the brokerages' leasehold proper- In 2005, JLT's Risk Solutions unit, PPF either will take on the assets with sales of less than $100 million
ty and payments related to bank which operates in both retail and and liabilities of the three plans, or The property/casualty insurance had no pandemic emergency plans.
guarantees provided for the group's wholesale markets, largely in Lon- Heath Lambert will be forced to re- market continued to soften In June,
restructuring, the net income was don and Bermuda, reported a 4% tain responsibility for the plans. with the composite rate down 7% Tenet, insurers settle
£1.1 mnlion ($1 9 milhon) drop in revenues to £395.3 million During the assessment period, from that of a year earlier, according claims over Katrina
Heath Lambert, which is not pub- ($679.4 million) and a drop in pre- the trustees of the Heath Lambert to Dallas-based MarketScout com
licly listed, has drastically restruc- tax profits to £74 7 million ($128.4 plans are responsible for paying Only commercial property and Tenet Healthcare Corp said It has
tured since 2002, when it was million) from £96 2 million ($184.3 benefits up to the level that would business income protection rates reached a $340 million settlement
forced to abandon an initial public million) in 2004 be paid to members by the PPF experienced increases, and those with its property insurers on physical
offering because of a fall in stock A combination of JLT and Heath The PPF guarantees 100% of ben- rose by only 1%, according to the damage and business interruption
markets. Lambert could provide opportuni- eftts to members already in receipt research, which Is based on business claims stemming from Hurricane
Heath, whose major investors in-  ties for cost savings, including re- of a pension, and 90% of benefits placed through the Internet portal. Katrina A spokesman for Tenet
dude Royal Bank of Scotland Group ductions in staff and offices, accord- owed to members still m work, up dechned to name theinsurers but
P.L.C. and Credit Suisse Group, ing to David Collins, an analyst at to an annual limit of £25,000. Flu plans common noted that "about two dozen”
shed many of its noncore overseas Morgan Stanley in London Using U K Financial Reporting at big companies Insurers, covering the policy period
subsidiaries and repositioned itself The two brokerages have a com- Standard 17, which calculates the April 1,2005, through March 31,
as a U.K and European retail bro- bined workforce of about 7,100 assets and liabilities of defined ben- Larger companies are more likely 2006, participated in the agreement.
kerage and a global wholesale and A malor sticking pomt in any po- efit pension plans, the Heath Lam- than small companies to either have "A madJority of the settlement we
remsurance brokerage. tential deal could be the future of bert plans had a combined deficit of a plan to deal with a possible avian announced today was actually
Analysts said the two brokerages Heath Lambert's defined benefit about £210 million ($382.6 million) influenza epidemic or to be In the reimbursement for business
could benefit from a merger. pension deficit, experts said. at the time when the company first process of developing such a plan, interruption,” the spokesman said
The combined entity would be- In June 2005, Heath Lambert's approached the PPF, according to a according to a survey conducted by Katrina battered five of Tenet's
come one of the largest retail bro- three defined benefit plans were ac- spokesman for Heath Lambert The Conference Board. Overall, hospitals in the New Orleans area and
kers in the United Kingdom, said cepted into the assessment period The three deftned benefit pension about 75% of all companies one in Mississippi Two New Orleans
Joanna Parsons, insurance analyst for possible transfer to the Pension plans are all closed to new entrants, surveyed reported already having or hospitals, Lindy Boggs Medical Center
at ABN AMRO in London Protection Fund, the U.K.'s pension and have about 6,000 members were actively working on an avian flu and Memorial Medical Center, remain
"Retail is quite competitive, but it rescue fund that is modeled loosely This is the most "uncertain fac- response plan. Companies with sales closed due to storm damage.
is sticky busmess," she said on the U.S. Pension Benefit Guaran- tor" of any acquisition of Heath
In addition, JLT would benefit ty Corp. Lambert by JLT, according to Mr.

from the addition of another maior Typically, sponsoring employers Collins. .
source of revenues m sterling, Ms must be insolvent for their plans to It 8 hkely that JLT-which under Healthy . P|anS pOSe freSh rlSk
Parsons said JLT has previously said be considered for entry into the FRS17 itself had a pension deficit of
that its results have suffered as a re- PPF. But, at the time Heath Lambert £145 8 million ($250.6 million) at Continued from page 4 ticipants in wellness plans, those
sult of collecting much of its rev- approached the PPF, it said it be- the end of 2005, accordmg to com- and lifestyle laws, he said discounts are limited to a relatively
enues in dollars but accounting and lieved the plans would be eligible pany accounts-would want some For example, case law so far mdi- low percentage of the total cost of
reporting m sterling for the fund because they are man- form of guarantee that it would not cates that nicotine addiction does employee-only coverages
As well as creating a stronger re- aged by a separate company, Heath at some stage be responsible for not amount to disability under the When considering a wellness
tail presence, the deal would also Lambert Management Ltd., which funding Heath Lambert's pension ADA, said Mr. Alvarez. But some plan, employers need to look at sev-
likely boost JLT's London market was insolvent and wound up in deficit, said Ms Parsons state disability discrimination and eral questions, said Mr Alvarez
"lifestyle discrimination laws" take Among those IS whether the ap-
a broader view than their federal proach makes sense for the organi-
counterparts, he said Some state zation and when to consider an em-
Bl StOCt{ IndeX [ 7/3 = 7/71 ' laws, in fact, specifically prohibit ployee's "personal hfe personal," he
actions based on tobacco use or said Employers also must ask them-
Up-to-the-minute data for all 85 companies that comprise the 0/ Stock Index "any legal recreational activity." selves if they are willing to termi-
can be found at www.businessinsurance.com He also noted that while HIPAA nate "great but unhealthy workers"
allows employers to offer discounts he said, "especially because we
for group health insurance for par- probably made them unhealthy

Percentage change of Bi Stock Largest gains Largest losses
Index vs. key indicators Fairfax Financial Holdings 13.42% UnumProvident Corp. -5.13%
Bi Stock Index il NYMAGIC Inc. 5.68% Gainsco Inc. -4.59% , Prlvacy: Work pOIICIeS need ed
IPC Holdings Inc. 5.11% Navigators Group Inc. -3.70% . .
2839.92 _0.32 Continued from page 4 Generally, if employers give no-
SCOR SA 4.15% USI Holdings Corp. -3.36% have a blogging policy, said Mr tice-such as by having a monitor
. Wolf. This should address a variety in plain sight-there is no reason-
Dow Jones Hilb Rogal & Hobbs 8.33% clark ine. “eive of issues, including the use of cor- able expectation of pnvacy, he said
porate equipment and logos, a pro- But there are areas where survell-
11090.67 -0.53 Weekly change by market segment hibition on discriminatory com- lance can become unreasonable,
Brokers _0.78% , ments and requirement that the such as monitoring restrooms, he
blogger use a disclaimer to point said And there have been cases m-
S&P 500 Insurers/Reinsurers 0.34% out that the postings are not official volving questions of "overbroad
company commentary. surveillance," such as prison policy
1265.48 -0.37 Managed Care Organizations 0.76%

The use of video surveillance is that made guards subject to strip
another area that raises workplace searches even if there was no reason
privacy concerns, said Mr Oncidi. to suspect misconduct, he said.

Source: Financia[Content Inc. (h#p*inanaa/content.com)

H O AIS At Businessinsurance.com

New Online Poll. Where does your
benefit plan fomulary put name-
brand prescription drugs' lowest-
. _ cost tier; middle tier; highest tier;
multiple tiers, depending on drug

Leadership in Specialtvy C _ type, dont know.
. arvi

Items in the Late News column

3....". originally appeared in 8/'s Daily
News feature on
Rk REINSURAI'ICE INTERMEDIARY
www. buslnessinsurance.com.
Visit the 8/ Web site to sign up to

z. Independence - Integrity « Service receive B/'s Daily News by e-mail
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