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Update

Dingell panel circulates draft
of federal regulation proposal
WASHINGTON-The House Oversight &

Investigations Subcommittee is circulating
a discussion draft outlining a possible fed-
eral role in insurer solvency regulation.

The "Insurance Legislation Discussion
Outline," dated March 14, describes legisla-
tion that would:

• Empower a federal agency-possibly
the Securities and Exchange Commission-
to directly regulate insurers in some cases
and to supervise state regulators or
self-regulatory groups in others.

Continued on next page

Businesses' week in court
Lower

courts

to review

punitive
damages

By STACY ADLER

WASHINGTON-There are con-

stitutional boundaries to punitive
damage awards, the Supreme
Court last week signaled.

By remanding for lower court re-
view seven cases challenging the
constitutionality of punitive dam-
ages awarded, the justices affirmed
Corporate America's claim that it
gained ground earlier this month
in a high court decision upholding
the constitutionality of the proce-
dures Alabama courts use in puni-
tive damage cases.

Despite losing the appeal, busi-

ness groups saw victory in the Su-
preme Court saying that there is a
constitutional "line" which puni-
tive damage awards cannot cross.

By not simply rejecting the seven

cases for review, the court signaled
that the cases should be reviewed

in light of its ruling earlier this
month, defense attorneys say.

Consumer groups and plaintiffs'
attorneys, who had touted the

court's earlier ruling as a victory
for the discretion of juries, are
cautioning against reading too
much into last week's remanding
of seven punitive damage cases
from other states.

The court last week also refused

to review two punitive awards
from Alabama.

Defense attorneys, however, say

the Supreme Court is sending a
message to state courts and state
legislatures to reform the system of
punitive damages.

They hope the court's actions
will light a fire under state judges

and legislators. Specifically, de-
fense lawyers want more detailed
jury instructions and explicit cri-

teria by which judges can review
the awards.

In its earlier decision, the Su-
Continued on page 37

TPA officials

facing charges
for MEWA fraud

By DOUGLAS McLEOD

BOSTON-Three officials of a

defunct third-party administrator
face criminal fraud charges stem-
ming from their operation of mul-
tiple employer welfare arrange-
ments that left hundreds of

covered employees with $4.3 mil-
lion in unpaid medical claims.

A federal grand jury this month
indicted three officers of Boston-

based Harbor Medical Administra-

tors Inc., charging them with em-
bezzlement from two self-funded

MEWAs.

Two of the officials also are ac-

cused of paying kickbacks while
operating the MEWAs.

Harbor ·acted as TPA for Omni

Medical Health & Welfare Trust-

which provided health care cover-
age to more than 600 employers in
Massachusetts and other states-

and for Automotive Employee

Benefit Trust-a MEWA sponsored
by the Massachusetts State Auto-
mobile Dealers Assn.

Together, the two insolvent
MEWAs have failed to pay more
than $4.3 million in claims filed by
hundreds of covered employees,
with individual claims ranging as
high as $250,000, according to
Stewart B. Hannon, special agent
in charge of the U.S. Labor De-
partment's Office of Labor Racke-
teering in Boston.

"They thought they had this cov-
erage. They relied on it, and when
the time came, it wasn't there," Mr.
Hannon said.

Indicted on conspiracy, mail
fraud and other charges were Har-
bor President Richard L. Rowe;.

Philip W. Carpenter, the firm's ex-
ecutive vp; and Anne B. Dunlop, a
Harbor vp.

The three are scheduled to be ar-

Continued on page 27

Workers comp selhinsurers

face tougher eligibility rules Page 3

Supreme Court strikes down
workplace fetal protection rule

By MEG FLETCHER

WASHINGTON-Last week's

Supreme Court ruling that employ-

ers may not prohibit all fertile
women from holding jobs that pose
a significant risk to the health of
unborn children could increase lia-

bility and other costs for employers
with such policies. -

The ruling is a defeat for John-
son Controls Inc., a Milwaukee-

based manufacturer that until now

had enforced fetal protection poli-

cies to prohibit fertile women from
working with lead, a known fetal
toxin.

For other manufacturers that use

fetal toxins, the decision may lead
to increased training and opera-
tional costs as well as increase

their liability to injured offspring
in rare third-party lawsuits, em-
ployer groups say.

"I think corporate risk managers
would be very discouraged by the
decision" in this "very significant"
case, said Robin Conrad, vp of the

National Chamber Litigation Cen-
ter of the U.S. Chamber of Com-

merce in Washington, D.C.
The decision creates "a serious

problem" for a small segment of
manufacturers with fetal protec-
tion policies similar to those of

Continued on page 4

Police liability expands
Appellate decision
puts responsibility
on municipalities
for training officers

By JOANNE WOJCIK

LOS ANGELES Municipal governments' liabil-
ity will be expanded under a recent federal ap-
pellate court ruling that municipalities and law en- 8
forcement agencies are responsible for training E
officers on the legal limits of the use of force. 2

The ruling by a panel of the 9th U.S. Circuit 
Court of Appeals in Seattle also could influence 2

civil litigation filed in connection with the highly Z
publicized Rodney King case in Los Angeles, be- <
cause California is part of that judicial circuit, at-
torneys note.

However, municipal risk managers are convinced
that police officer training programs are adequate
to protect their entities from widening liability ex-
posures.

The March 12 appellate ruling upheld jury ver-
dicts totaling more than $582,000 against Mason
County, Wash., its former sheriff and several depu-
ties for using excessive force in four Separate inci-
dents.

One of those incidents, in which a deputy as-
saulted the operator of a horse-drawn wagon after
pulling him over for moving too slowly, "is very
similar to what happened to the man down in Los
Angeles," observed attorney Timothy K. Ford, who
represented several plaintiffs in the Mason County
case.

The deputy blew "this case out of proportion,"
said Mr. Ford, who is with the Seattle firm of Mac-

Donald, Hoague & Bayless.
In the Los Angeles case, Mr. King was assaulted

by a group of Los Angeles Police Department of-

The Rodney King incident in Los Angeles was
captured on tape by an amateur cameraman.

ficers after being pulled over following a high-
speed chase.

Three officers and their supervising sergeant have
been indicted by a grand jury assembled to in-
vestigate the case. All four were charged with one
count of assault with a deadly weapon likely to
cause great bodily injury, as well as one count of
violating laws that make it a felony for an officer to
assault a person unnecessarily.

In addition, U.S. Justice Department lawyers in
Washington are considering whether to bring
charges against several of the 17 other officers who

watched the prolonged beating on the grounds that
they had a legal obligation to keep Mr. King free
from harm.

Mr. King's attorney, Steve Lerman of Beverly
Hills, has announced plans to file a civil suit
against the city seeking damages totaling $56 mil-

Continued on page 38

Federal court's benefit ruling New Hampshire overturns

may hurt pension reversions  cap on non.economic awardsPage 2 Page 3
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Federal regulatory plan outlined Antitrust suit appeal
Continued from previous page

• Pre-empt state regulation of reinsurers and surplus hnes insurers Attorneys try to gauge impact of oral arguments
Solvency regulation m these cases could be taken over by a federal
agency or by a self-regulatory group under federal supervision By JUDY GREENWALD But they warn against reading Specifically, the suits contend

• Create federal minimum solvency standards for domestic Insurers too much into the judges' ques- the defendants conspired to ma-
and provide for federal accreditation of state Insurance departments SAN FRANCISCO-Oral argu- tions D-recting even apparently nipulate the U S commercial lia-
Insurers hcensed m one accredited state could operate nationally ments did not shed much light on hostile questions to one attorney bility insurance market ISO, the

• Provide for national hquidation of msolvent insurers, administered how an appellate court will rule in does not necessarily mean the suits contend, was forced to re-
by a federal agency and handled m federal courts State and federal the appeal of the 1989 dismissal of judge will rule against that law- write its CGL form to exclude cov-
regulators would have the power to place Insurers in liquidation the massive antitrust litigation yer's position, the attorneys said erage for pollution and to include a

• Create a federal insurance fraud statute modeled after federal against insurance industry defen- Attorneys general from 19 states retroactive date in the claims-
bank fraud laws dants are appealing U S District Court made version of the form The de-

Officials of the American Insurance Assn and Alhance of Amen- Both the state attorne>s general Judge William Schwarzer's 1989 fendants also allegedly conspired
can Insurers say subcommittee staff members have circulated the who brought the suits and defense dismissal of their suit against 31 to eliminate occurrence-based gen-
outline for comments, though subcommittee counsel John B Chesson attorneys say it is impossible to insurance industry defendants to eral liability coverage and to in-
would neither confirm nor deny that proposals have been released predict the outcome on the basis of the 9th U S Circuit Court of Ap- elude defense costs within limits

While noting the subcommittee is trading ideas with various groups, the hour-long March 15 hearing peals (BI, Sept 25, 1989) Attorneys speculate it could take
Mr Chesson said that "it's totally in mid-process The chairman (Rep Both sides said, based on the The attorneys general alleged in two months to a year for the appel-
John D Dingell, D-Mich ) has signed off on nothing " questions asked at the hearing, it their original suits that the defen- late panel to issue a decision

The subcommittee hopes to have draft legislation finished by June, could be assumed that one of the dants-including major U S insur- Oral arguments on both sides fo-
Mr Chesson said Hearings are scheduled for May 2 and May 9 three ]udges favored the attorneys ers and reinsurers, the Insurance cused on the 1989 decision as well

general and one favored the indus- Services Office Inc and several as subsequent friend of the court

Managed care, cost-sharing bill try defendants The third judge, London underwriters-engaged in briefs filed by the British govern-
virtually silent during the argu- a boycott involving approval of ment and the U S Justice Depart-

WASHINGTON-Legislation introduced in the House last week ments, remains a "wild card," the ISO's commercial general liability ment The British government sup-
would Impose tax penalties on employers with either insured or self- lawyers said policy form Continued on page 28
funded health care plans that do not mclude managed health care ar-
rangements or require "significant" employee cost-shanng Court orders payment of unearned benefits

And, employers that do not offer group health care coverage would be
slapped with a $200-per-employee tax, not to exceed $25,000 annually

Under the Health Equity and Access Reform Today bill, proposed
by Reps Rod Chandler, R-Wash, and Nancy Johnson, R-Conn, employ-
ers that do not offer managed care plans or plans that shift costs to Pension reversion threat
employees would face a tax penalty equal to 25% of the employer's cost
of each plan not meetmg the specified standards By JERRY GEISEL was terminated were paid accrued benefits, they

The bill, H R 1565, states a managed care plan must provide expllcit At issue in the case, B E Tilley claimed they also had a right to
standards for selecting providers, has programs for ongomg quality RICHMOND, Va -An appeals et al us Mead Corp , were so- benefits for which they would have
assurance and utilization review, and provides financial incentives to court ruling could threaten the called early retirement subsidies qualified if they had remained on
use selected providers "Signihcant" employee cost sharing means em- ability of employers to recover re- Under these subsidies, whicn are the lob and the plan had not been
ployees would have to pay at least 30% of the cost of coverage versions when terminating over- often provided to encourage em- terminated

Also under the bill, employers with 25 or fewer workers that offer a funded pension plans as well as ployees to retire before age 65, In 1986, the 4th Circuit ruled in
specified basic health plan-dubbed "MedAccess"-would be exempt lead to more litigation involving pension benefits are not ac- the case that a provision of the
from state laws requiring group health insurance pollcies to cover spe- already terminated plans, experts tuarially reduced to reflect the Employee Retirement Income Se-
cified procedures These employers would be allowed to charge employ- say longer period of time over which curity Act of 1974 gives partici-
ees for the full cost of coverage In a 2-1 decision, the 4th U S an early retiree will collect bene- pants rights to additional un-

The legislation does not make clear how the managed care and cost- Circuit Court of Appeals in Rich- fits earned benefits after a plan ter-
sharing requirements would be regulated mond ruled that participants in a The case involved an $11 million mination

terminated overfunded pension reversion from a 1983 termination That provision, Section 4044(a),
Bo knows insurance plan are entitled to special subsi- of a pension plan by Dayton, Ohio- provides an allocation schedule

dized early retirement benefits based Mead detailing the order in which assets
LONDON-Lloyd's of London underwnter Cohn Owen knows Bo even though the participants had Workers sued the company fol- of a terminated plan are to be dis-

is Insured for permanent total disability not met certain requirements for lowing the termination of their tributed to participants before an
The leading sports injuly underwriter at Lloyd's says he leads at the benefits at the time the plan pension plan While the workers Continued on page 10

least three pollcies that could cover losses resultmg from baseball and
football star Bo Jackson's potentially career-threatening injury

Mr Jackson in]ured his left hip Jan 13 during a Los Angeles
Raiders football game and it is not clear whether he unll be able to 29 states now considering
resume his athletic careers

The Kansas City Royals baseball team last week released Mr Jackson
from his contract after the severity of his injury became known Byreleasmg Mr Jackson now, the Royals must pay only one-sixth--or regulatory improvements
about $400,000-of his non-guaranteed $2 375 million 1991 salary

But, under a guaranteed contract, the Raiders reportedly will pay Mr By MEG FLETCHER said during a symposium tnis credit for reinsurance, examina-
Jackson more than $16 nullion for the upcoming season even if he does month sponsored by The Societ of tion processes, liquidation pro-
not suit up CHICAGO-Twenty- Chartered Property & Casualty ceedings and risk retention groups

In addition, Mr Jackson reportedly receives between $2 million nine states are consid- Underwriters A state also must adopt NAIC-
and $4 milhon annually for promoting Nike Inc athletic products ering legislation to im- The push to improve state over- specified regulatory practices and

Mr Owen, underwnter for syndicate 718, managed by Oxford Syndi- prove the ability of state sight comes as Rep John Dingell, procedures as well as organiza-cate Management Ltd, would not comment on the limits of the policies, | | insurance regulators to D-Mich, is drafting federal legis- tional and personnel practices (BI,
though he said they probably do not cover 100% of the value of Mr 7 F evaluate and regulate in- lation to accomplish some of the Dec 3,1990)
Jackson's contracts with athletic teams and product sponsors He said ® U surer solvency same goals, said a Republican Thus far this year, legislatures in
the policyholders included Mr Jackson as well as athletic teams and "This is an unprece- counsel to the House Energy and South Carolina and Georgia have
product sponsors that have contracts with Mr Jackson dented level of state activity," said Commerce Committee passed such measures and sent

The pollcies would be triggered by Injuries suffered by Mr Jack- Early Pomeroy, North Dakota in- To be accredited, states have to them to their respective governors
son in either baseball or football games, Mr Owen said Product surance commissioner adopt NAIC model laws or similar foi signature Similar measures are
endorsements are protected if an injury "stops him from being a Regulators are pushing for adop- measures Among the subiects of being considered in 27 other states,
professional athlete, I think," Mr Owen said tion of model laws, developed by those laws are insurance holding said Carolyn Johnson, model laws

Mr Owen stressed that he may not be the only Lloyd's underwnter to the National Assn of Insurance companies, managing general coordinator for the NAIC
lead policies covering Mr Jackson Commissioners, that are needed for agents, reinsurance intermediaries, They are Arizona, Colorado,

Some of the coverage was placed m London by Wmdsor Insurance NAIC accreditation, Mr Pomeroy producer-controlled insurers, Continued on page 35
Brokers Ltd, confirmed Wmdsor Chairman Stan Taylor

A Royals spokesman said the club had no insurance on Mr Jack-
son, while a Raiders spokesman said he did not know about any Inside
insurance covermg the team or Mr Jackson
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Employers shift Shifting health care costs
Many employers that sponsor a single group health care plan took several steps

between 1985 and 1990 to shift plan costs to employees

health care costs f 51% 52% 
'851>601

Workers pick up In addition, 75% of the employers surveyed . 4

have set employees' annual out-of-pocket I
more of the tab maximums in excess of $1,000

At the same time, there has been a slight
increase in the number of employers with Ilill

since 1985: Study 'stop-loss" features in their plans to cap em-
ployees' annual health care expenses How- 1 23%

ever, the size of those out-of-pocket caps L..f.

Bv DAVE LENCKUS has jumped 18%
and CHRISTINE WOOLSEY Many employers also are offering flexible $1,4010*

benefit plans and flex credits to help em- No errployee anrual 9*.-It.

Hammered by health care cost increases, ployees offset their health care costs 10}% coverage 10)% emp oyee
employers in the past five years have hit These are among the benefit plan trends Hospiti lization - contribution Surlical out-of pocket $210+ r :
workers with a multi-pronged cost-shifting highlighted in "Salaried Employee Benefits 41 coverage req*ired coverage Costs Dedlctible -
attack, according to a new study Provided by Malor U,S Employers in 1985 '- -ZY-

For example, employers increasingly are and 1990," a recent survey by Hewitt Associ- 560>ce HewittAciates
eliminating 100% reimbursement for hospital ates of Lincolnshire, Ill GRAPHICBY JOHN HALLand surgical care

The Hewitt study summarizes benefit plan vides information on defined benefit and de- a 160% increase from 15% of employers inDeductibles for individual coverage are Information provided in 1985 and in 1990 by fined contribution pension plans (see story, 1985 Last year, 341 employers offered onerising dramatically, with employers gen- an identical sample of 560 major U S em- page 20), group life insurance plans, long- health plan option and 218 offered multi-erally moving toward $200 deductibles from ployers
$100 deductibles term disability programs, and dental, vision ple options, compared with 474 single op-Among industrial companies, the study in- and hearing care plans tions and 86 multiple options in 1985, ac-Numerous employers-especially those cluded 83% of the Fortune 100 and 42% of More employers offered employees multi- cording to the survey One employer stoppedthat offer workers more than one health care the Fortune 500

ple medical plan options in 1990 than 1985, providing health care coverage since 1985plan option-also are requiring employees to In addition to examining trends in employ- according to Hewitt's findings In 1990, 39% The survey also found that companies "arecontribute to the cost of coverage ers' health care plans, the Hewitt study pro- of employers offered multiple plan options- Contznued on page 17

N.H. overturns Self-insurance security
non.ecomomic Firms self-funding work comp insurers

Tough security requirements are

face tighter scrutiny by states criticized States too often demand

damages cap that self-insurers post expensive
surety bonds and other forms of se-

By MEG FLETCHER curity that go well beyond what is
"We fear there needed to pay workers comp claimsMany of the growing number of

By ADRIENNE C. LOCKE if the employer goes bankrupt, theemployers that seek to self-insure
their workers compensation risks may be some group contends

In addition, some states are notCONCORD, N H -The New Hampshire Supreme Court used an face tougher eligibility require-
inappropriate test when it ruled that an $875,000 statutory cap on ments and closer scrutiny by state overregulation properly evaluating the risk of an

non-economic damages in personal inlury cases is unconstitutional, applicant not being able to payregulators
defense attorneys say Many self-insurers support the among states claims, says Alan Strohmaier,

The court, in its 5-0 ruling in Brannigan vs Usitato issued March director of unemployment andbeefed-up regulation Only finan-
13, admits it applied a higher standard of judicial review in deter- cially secure companies should be today." workers compensation for General

Motors Corp in Detroit Instead,

inggest onpsirtsuotoaiuyqo:testm lcaortnZMG;Z°5 comp obhgations, they say This - NatiOnal COUnCil to all employersallowed to self-insure workers
they are applying the same formula

court applied that same standard in striking down a somewhat simi- will ensure that other employers
larlaw in 1980 That criticism is being leveledwill not be assessed to fund unpaid of Self-Insurers m Illinois. where security stan-But, attorneys do not expect that striking down the New Hamp- claims if a company goes under,
shire cap on non-economic damages will have much impact on liabil- dards were raised dramatically forespecially in the nearly two dozen
ity insurance rates in the state or will influence courts m other states many workers comp self-insurersstates with guaranty funds for quirements are necessary and fair
hearing similar challenges to statutory caps on damages in 1990 (see story, page 13)workers comp self-insurers "We fear there may be someThe latest ruling came in a case in which a personal injury plaintiff Georgia and Massachusetts in

"States are very much concerned overregulation among states today, recent years also have toughenedawaiting trial challenged the constitutionality of the 1986 New
Hampshire law -and I think legitimately con- perhaps a 'tunnel vision' approach, security standards And regulators

cerned-with security," said Jeff which forgets the initial premise of in Pennsylvania, California, Wis-In that case, the plaintiff alleges he suffered extreme physical in- Purtell, benefits manager for regulating-protecting against un- consin and other states are morejury and emotional distress because of his urologist's gross negh-
gence after surgery in June 1987 American Telephone & Telegraph paid claims," said a recent state- closely scrutinizing applications to

Co in Newark, N J ment by the National Council of self-insureThe plaintiff alleges that the physician failed to recognize the Other employers, however, ques- Self-Insurers, a Chicago-based as- Three states-Iowa, Florida andinjury the surgery caused either immediately after the operation or tion whether some of the new re- sociation representing large self- Contznued on page 12in follow-up visits Eventually, two other operations were required
to remove most of the man's penis, said Joan Lukey, the plaintiff's
attorney m the Boston office of Hale & Dorr

In directly accepting the plaintiff's challenge to the 1986 statute, Catastrophe losses force
the Supreme Court noted its ruling would "have a substantial effect
on the parties' evaluation of the case for purposes of settlement "

"Given the extraordinary character of (plaintiff's) alleged in-
Juries, a jury finding for (the plaintiff) might award non-economic Israel Re into liquidation
damages in excess of the $875,000 statutory cap," the court said

In its ruling, the court relied heavily on its 1980 ruling in Car- By STACY SHAPIRO the time the provisional liqui(la-son vs Maurer, which the court called a "compelling authority " More international news
The court m the Carson decision struck down a $250,000 cap on tion became effective, which she

TEL AVIV, Israel-Israel's only starts on page 31 says was on March 5pain-and-suffering awards in medical malpractice suits, ruling that professional reinsurance companythe statute did not have a "fair and reasonable relation" to the "le- The six-month period in which
is facing liquidation because its

gitimate legislative objective" of improving the affordability and to file proof of loss lS set by Israeli
availability of liability insurance. losses of more than $80 million, submit: their proofs of loss to Israel law, but different court cases have

The Legislature in 1986 then passed a law capping non-eco- stemming primarily from malor ca- Re by May 30 so they will have a interpreted the time period to
nomic damages in all personal injury suits at $875,000 tastrophes like Hurricane Hugo, clearer picture of the losses in- begin either from the time of man-

The state Supreme Court recognized that the 1986 law also was exceed its assets by about $15 mil- curred by the company, said Mr datory liquidation or from the time
lion

designed in part to stabilize liability insurance rates and improve the Lavie "We're asking the com- of provisional liquidation, she
availability of hability insurance Israel Reinsurance Co Ltd, now panies to send their proofs of loss said

in provisional liquidation, IS ex- now," he saidIn its Brannigan ruling, the court said it addressed the two "The proof of loss has to be
pected to be placed in mandatoryquestions before lt "whether the statute has a fair and substantial Claimants include many non-Is- put forward regardless of whether

relationship to this legitimate legislative oblective" and "whether it liquidation on May 30 by a court raell ceding companies in Europe the cedant has already notified Is-
in Tel Aviv and the United States that pur- rael Re of its claim or not," warnsimposes unreasonable restrictions on private rights "

The statute failed on both points, the judges decided Claimants then will have only six chased reinsurance from Israel Re, Ms Levitan
The court noted that in the Carson case it found that the $250,000 months-or until Dec 30-to sub- says Rachel Levitan, an advocate "Such proof of loss should in-

cap failed the legislative objective test because courts so seldom mit proof of loss to the company's at law firm R Levitan & Co in clude an update of the reserve, in-
awarded damages equal to the cap Therefore, insurance rates would hquidators or forfeit their right to Tel Aviv, who represents non-Is- cluding all costs which might be
not be affected by those decisions claims payments, said Zuriel raeli ceding companies incurred in settling the claim InLavie, assistant to one of Israel

Logically, the same reasoning would apply to the higher cap estab- However, Ms Levitan believes view of the vast amount of antici-
lished by the 1986 law, the court said Re's provisional liquidators and an that claimants should submit their pated claims which may be lodged

"If the 'fair and reasonable substantive relation' test could attorney with L Meir & Corp in proofs of loss no later than the be- against the cedants, which are not
Tel Aviv ginning of September in case the necessarily known to date, theContinued on page 29 However, the provisional liqui- Israeli court decides that they must proof of loss should also include a
dators would like claimants to be submitted within six months of Contmued on page 11
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Fetal protection
Continued from page 1
Johnson Controls. said Quentin Rie-
gel, general deputy counsel for the
National Assn. of Manufacturers in
Washington, D.C.

"It could cause (insurance) premi-
ums to increase" at companies that
employ women in hazardous opera-
tions, Mr, Riegel added.

It is not known how many firms
have fetal protection policies. Among
the large companies with such poli-
cies are General Motors Corp. of De-
troit; The BF Goodrich Co. of Akron,
Ohio; and E.I. du Pont de Nemours &
Co. of Wilmington, Del.

"It's going to pose a dilemma for
employers in situations where they
know there is a substantial risk of

injury to the fetus yet they cannot
exclude that one group-fertile
women-through which the risk is
transmitted," Mr. Riegel said.

However, the United Auto Work-
ers union, which challenged the
Johnson Controls policy, and civil

rights activists herald the ruling as
one of the most significant sex dis-
crimination rulings in decades be-
cause it affirms the right of all quali-
fied women workers to personally
decide whether to seek hazardous-

and usually higher paying-jobs.
The Supreme Court decision over-

turns an earlier .split decision by the
7th U.S. Circuit Court of Appeals in
Chicago that said Johnson Controls'
fetal protection policy was accept-
able as a business, necessity and could
have met the test of being a "bona
fide occupational qualification," or
BFOQ, permitted under the Civil
Rights Act of 1964 (BI, Oct. 16, 1989).

The nine Supreme Court justices
unanimously agreed that Johnson
Controls' fetal protection policy ex-
plicitly discriminates against women
in violation of the 1978 Pregnancy
Discrimination Act amendments to
Title VlI of the Civil Rights Act.

However, three justices issued a
separate opinion that dilfered with
Associate Justice Harry A. Black-
mun's implication in his majority

opinion that the Civil Rights Act
would prohibit virtually all fetal pr)-
tection policies.

In the separate opinion, written by
Justice Byron R. White, the three -us-
tices said that Justice Blackmun

erred by concluding that the ''BF©Q
defense is so narrow that i. cculd

never justify a sex-specific fetal pro-
tection policy.-'

Another justice, Antonin Scalia,
wrote a third opinion in which ne
agreed with much of Justice Black-
mun's reascning but said companies
should be allowed to justify exclusion
policies if not having such a pclicy
would he "inordinately expensive "

The five-member majority led oy
Justice Blackmun ruled tha: Jchn-
son Controls could not justify its pol-
icy under the BFOQ provision of the
Civil Rights Act because a woman's
reproductive potential did r. ot pre-
vent her fromu performing essential
job-related duties.

"No one can disregard the possi-
bility cf ir_jury to future children;
the BFOQ, however, is not s: broad

that it transforms this deep soc.al
concern into an essential part of bat-
terymaking," Justice Blackmun
wrote.

"Decisions about the welfare of lu-
ture children must be left to :he par-
ents who conceive, bear, support and
raise them, rather than to the em-
ployers who hire those parents," he
wrote.

NAM's Mr. Riegel said he \4as
"quite surprised" that the majority
of the justices said that Congress.
in adopting the anti-discrimination
laws, did not recognize that it r'as
reasonably necessary for businesses
to consider fetal health in conducing
their operations.

'In a broad sense, I think it is
kind of a shame thal business con-

tinues to be faulted for not taking
affirmative steps to avoid hav.ng
workplace tragedies occur," said she
Johnson Controls' spokeswoman. She
noted that the company made "a very
difficult decision" to implemen: a
fetal protection policy, but the Su-
preme Court now has said that the

' Toallthose
whdve called us

iggressive, _,
demandind
Obsessp

relentless and 1
tenacious,

thanksforthe .
compliment.

Uncollected claims translate

into lost profits At American
International Recovery, Inc. we can
help. As a member company of
American International Group,
Inc., our insurance expertise is sec-
ond to none. The same can be said

about our comprehensive line of
recovery services. And with a nation-

rp)

wide network ofoffices dedicated recovery, there's no fee. That
solely to claims recovery, nobody is means you can be sure that when
better positioned to help you. we handle your job, no stone will

What does all this obsessiveness be left unturned. In fact, we often
cost? Put it this way: If there's no recover niore than our clients
W American though: possible.

/ A International that considers persistence a virtue,
Ifyou're looking for a company

r. Recovery, Inc. call A.I. Recovery at 1 -800-345-4232.

A Member Company of American international Group, Inc.

about fetal health.

But, Isabelle Katz Pinzler, directoi

about what employers cannot do.

as well as a non-discriminatory one,"
she said.

In light of the decision, represen-
tatives of Johnson Controls, GM, Du-

Pont and Goodrich said they plan to
examine their current fetal protec-
tion policies and take steps to comply
with the ruling.

For example, Johnson Controls will
consider reinstituting a similar vol-
untarv program, which it had in ef-
feet from 1975 to 1982. Under that
program, women could elect to trans-
fer to less hazardous jobs.

The company established its man-
datory fetal protection policy in 1982
after eight employees became preg-
nant while maintaining high levels of
lead in their blood.

Employers also may want to con-
sider asking fertile female employ-
ees in hazardous jobs to sign liabil-
ity waivers, said NAM's Mr. Riegel.
Although such waivers will not pre-
vent lawsuits from injured offspring,
the waivers could be used as part of
an employer's defense against an in-
jured offspring's allegation that the
employer was negligent, he said.

However, the UAW would ()ppose
such waivers as an interference with

the bargaining unit's contract, said
Jordan Rossen, general counsel of the
UAW in Detroit.

In addition, employers may want
to increase warnings about the ef-
feet of fetal toxins on employees, said
Ms. Conrad of the Chamber.

The justices in their various opin-
ions noted the question of employer
liability for injuries to the offspring
of women exposed to hazardous sub-
stances in the workplace.

For example, Justice Blackmun
said that employers could take steps
to eliminate their liability.

"Without negligence, it would be
difficult for a court to find liability
on the part of the employer," Jus-
tice Blackmun wrote for the major-
ity. "If, under general tort princi-
ples, Title VII bans sex-specific
fetal-protection policies, the em-
ployer fully informs the woman of
the risk and the employer has not
acted negligently, the basis for hold-
ing an employer liable seems remote
at best," he said.

However, Justice White's separate
opinion noted that "such speculation
will be small comfort for employers."

It is "far from clear" that com-

pliance with Title VII of the Civil
Rights Act will pre-empt state tort
liability, Justice White said. In ad-
dition, it will be difficult for em-
ployers to determine in advance what
would constitute negligence.

Meanwhile, :he Chamber's Mr.
Conrad observed: 'This decision, fol-
lowing closely on the heels of the pu-
nitive damage decision, indicates that
this court-as conservative as it is-is
not necessarily pro-business."

The Supreme Court earlier this
month refused to set specific limits
on the ability of juries to award puni-
tive damages, as many business and
insurance industry leaders had hoped
(BI, March 11).

However, the court last week sig-
naled that there are constitutional

boundaries to punitive damage
awards (see story, page 1).

Justice Blackmun was joined in his
majority opinion by Justices Thur-
good Marshall, John Paul Stevens,
Sandra Day O'Connor and David
Souter.

Justice White was joined in his
opinion by Chief Justice William
Rehnquist and Justice Anthony Ken-
nedy.

International Union, United Automo-
bile, Aerospace and Agricultural Im-
plement Workers Of America et al us.
Johnson Controls Inc., U.S. Supreme
Court; 89-1215.
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State adopts managed drug program
By MICHAEL SCHACHNER

A managed prescription drug
plan is expected to slash the an-
nual increase in prescription costs
this year by more than 50% for the
state of Georgia.

And, by fiscal 1992, the plan is
expected to reverse the trend of
rising costs, leading to an overall
10% decrease.

The plan, which focuses on eli-
minating unauthorized prescrip-
tions while promoting use of ge-
neric equivalents, is managed and
administered by Cleveland-based
INSURx.

Drug costs in the state's self-in-
sured indemnity plan have been
increasing by about 22% annually,
said Bobbie Jean Bennett, assistant

commissioner of the Georgia State
Merit System, the agency that ad-

Benefit beat

ministers the health and welfare

system for more than 210,000 state
employees and their dependents.

Following the Sept. 1, 1990, in-
troduction of the INSURx pro-
gram, the state expects to cut that
increase to about 10% in fiscal

1991, Ms. Bennett said.

During its first six months, the
plan has virtually eliminated cov-
erage for duplicate and unauth-
orized prescriptions, which had
accounted for about 6% of the

state's total drug costs in 1990, or
about $20 per covered employee,
according to Jerry Chalfin, senior
vp with INSURx.

He explained that INSURx now
examines every claim form to en-

sure that only authorized drugs are
reimbursed. Some prescriptions,
like contraceptives and many over-
the-counter drugs, are not covered
by the state.

And, on Jan. 1, INSURx began
informing state employees every
time they filled a prescription with
a name-brand drug when a generic
substitute would have been equally
effective. This awareness-raising
program has increased generic
drug usage by about 10%, Mr.
Chalfin said.

He noted that the average ge-
neric prescription costs about
$11.20 to fill, while the average
name-brand prescription costs
about $30.30

Meanwhile, in fiscal 1992, the
state and INSURx will implement
a prescription drug network that
guarantees prices about 10% below
market prices, which should lower
the state's overall drug costs by
about 10%, Ms. Bennett said.

In fiscal 1990, Georgia spent
about $39 million on prescriptiln
drugs for people in its self-insured
indemnity plan. That figure is ex-
pected to rise to $43 million this
year. But next year, following the
introduction of the prescription
network, costs should drop to
below $40 million, she projected.

While INSURx administers the

drug plan, the state's major medi-
cal benefits administrator, Blue
Cross & Blue Shield of Georgia.
pays benefits on behalf of the state
to the 190.000 beneficiaries and

their dependents covered under the
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We dont just call it our
Return-to-Work System:M

We get results.
The Crawibrd
Return-to-Work
System'-
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Not every disabled claimant can return to work in the same
job as before the disability. But Crawford & Company's
RETURN-TO-WORK SYSTEM assures you that many will
reenter the work force in jobs that suit their present skills.
Our professionals in Health and Rehabilitation assess skills,
motivate people, and-most importantly-find jobs.

Weearn your confidence... oneassignmentatatime.
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 For more information, send coupon or write:
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MORE INFORMATION

on Crawford's money-saving
Return-to-Work System. · 1

| 1 L. Patrick Norton
| Name  Assistant Vice President,
| Title

1 Crawford & Company
, Vocational Services

 Company 1 Health and Rehabilitation
 Address & Zip  P.O. Box 5047

Phone Atlanta, GA 30302
L__ --- __ _ _ __ _ _·-3 (404) 256-0830

Crawlard
CRAWFORD & COMPANY

HEAUH ANO REHABILITATION

self-insured indemnity plan.
Another 20,000 state workers

and their dependents are covered
by five health maintenance organi-
zations. They are not affected by
the INSURx plan.

"Generally, we're pleased with
the new plan," Ms. Bennett said.
"We have seen coverage for dupli-
cation and fraud almost eliminated

and once we get the pharmacy net-
work up and running I think we'll
not only be able to control the rate
of increases, but actually save
money."

Employee drug charges are ap-
plied against deductibles and coin-
surance under the state's indem-

nity plan, which were recently
increased (BI, Oct. 15, 1990). De-
ductibles for individual coverage
increased to $250 on Jan. 1 from

$150. Family deductibles climbed
to $750 from $600. Employees pay
80% of costs up to $1,300 for indi-
viduals and $3,300 for families.

CEBS enrollment up
More than 10: 000 registrants in

the Certified Employee Benefits
Specialist program applied to take
exams leading to the professional
designation in
January, mark-ing a 20% in- *fERNATOA,
crease over the ( CCESS})
8,340 who ap- \
plied in January \07.L:53/
1990.

Nearly 5,300 people enrolled in
the program during 1990, up 10%
from the 4,800 new registrants in
1989, according to the program's
director.

"There was tremendous growth
in the CEBS program during 1990.
Not only did the number of exams
taken increase, but so did new
enrollments in the program," ac-
cording to Daniel Graham, pro-
gram director.

Mr. Graham said 17,500 regis-
trants are now actively working to-
ward the individual CEBS desig-
nation.

"The benefits industry continues
to change and become more com-
plex, requiring individuals in the
field to upgrade their skills," said
Mr. Graham. "Many who are
working in benefits feel compelled
to pursue advanced educational
training and CEBS provides the
in-depth type of study that many
benefits professionals are looking
for."

Begun in 1977, the program is
co-sponsored by the International
Foundation of Employee Benefit
Plans in Brookfield, Wis., and the
Wharton School of the University
of Pennsylvania in Philadelphia.
More than 50,000 people to date
have registered in the CEBS pro-
gram, with more than 3,000 earn-
ing the designation, Mr. Graham
said. ,

Most of them, he noted, take
three to five years to complete the
designation program, which entails
passing 10 examinations.

Those who enroll in the CEBS
program can prepare for exams by
taking numerous courses on em-
ployee benefit disciplines through
home study or by attending classes
at local colleges that offer the pro-
gram.

Exams are administered at 160

U.S. locations.

The CEBS program is also of-
fered in Canada, where it is co-
sponsored by Dalhousie University
in Halifax, Nova Scotia. To date,
nearly 2,000 people have enrolled
in the Canadian program, with 29
enrollees receiving their designa-
tion.

For more information about the

program, contact the CEBS De-
partment of the International
Foundation of Employee Benefit
Plans, P.O. Box 69, Brookfield,
Wis. 53008; 414-786-6700. I
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At the CIGNA Property and Casualty Companies, our goal is to
create the benchmark. And keep raising it Which is exactly the way

we approach claims
management.

To be more thorough
and efficient, we've
streamlined the entire

adjustment process for
small claims.

We've devoted more

resources and people to
manage mid-size claims.

As well as increased

the number of our

outside investigators and
specialists to handle
large, complex claims.

And because we put
decision-making
authority in the field,

you get results, not red tape. What's more, we are providing
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Don't reject McCarran changes
E COlVIMEND the American Insurance Assn.for its commitment to propose amendments to
the McCarran-Ferguson Act.

It is about time leaders in the insurance industry
shed their bunker mentality on McCarran-Ferguson
and opened their minds to possible reform.

As the AIA has rightly recognized, "the debate over
McCarran-Ferguson has become increasingly unpro-
ductive and interferes with more critical public policy
issues facing the industry"-and, we would add, its
customers.

The runaway cost of workers compensation around
the country and the retroactive liabilities imposed by
the Superfund law are two far more pressing issues
than the wording of insurers' antitrust exemption
under McCarran-Ferguson.

There is no doubt that, due to the nature of the

insurance product, insurers must be permitted some
joint activities that are not appropriate in other indus-
tries. While the current antitrust exemption is in fact
limited, it is a political albatross that the insurance
industry cannot continue to bear. Some clearer defini-
tions of permitted activities that otherwise might be
considered anticompetitive-like development of com-
mon policy forms and collection of loss data-would
serve the interests of insurers and consumers without

exposing the industry to continued characterizations as
a business that is free to gouge consumers.

That is what the AIA appears to be seeking. The
AIA says its proposal will "protect the industry's es-
sential business interests and also address the concerns

of the law's critics."

Unfortunately, the AIA so far is the only prop-
erty/casualty insurance group that is willing to ne-
gotiate with Congress on McCarran-Ferguson, though
the American Council of Life Insurance also is rethink-

ing its stance on the law. We feel it is wrong that the
AIA is being criticized by others in the property/ca-
sualty insurance industry for its bold move.

If insurers do not begin negotiating on reform of
the McCarran-Ferguson Act, they could well be sad-
dled with the pending legislation-H.R. 9 and S. 430-
which is not in the best interests of insurers or their

custonners.

The AIA can take heart that the largest group of
commercial insurance consumers also has an open
mind on reform of McCarran-Ferguson. The Risk &
Insurance Management Society Inc. is willing to con-
sider clarifications and modifications of the law as long
as insurers can continue to efficiently and effectively
serve their customers.

It is important to recognize that the 1945 law is
under attack for the antitrust exemptions it embo-
dies and not because it preserves state regulation of
insurance. A possible federal role in the regulation of
insurance is an entirely different issue being considered
by other members of Congress-and the AIA-but they
are not nearly as far along in their deliberations as
those who want to reform McCarran-Ferguson.

Our endorsement of the AIA's efforts to draft al-

ternative reform legislation in no way reflects a belief
that amending McCarran-Ferguson will increase com-
petition among insurers. Amending McCarran-Fergu-
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son-and even its outright repeal-would not increase
competition in the industry as the proponents of the
amendments contend. But, the debate is too far along
for that argument to carry any weight.

McCarran-Ferguson can be amended so that in-
surers can get on with the business of underwriting
risk without driving small insurers out of business
or decreasing competition in the insurance industry-
two concerns professed by those that are committed to
the act as it is written.

We anxiously await the AIA's "constructive alterna-
tive" to McCarran-Ferguson reform legislation now
pending in Congress. And, we suggest that others with-
hold their criticism of the AIA until they see what the
AIA is proposing.

Women deserve

equal job access
OMEN ACROSS THE United States have causeto cheer that the Supreme Court has protected
their right to equal access to jobs. *

Women cannot be denied access to jobs just be-
cause they are capable of becoming pregnant, the
court ruled (see story, page 1).

As we said last summer, fetal protection policies
that deny women capable of bearing children ac-
cess to certain jobs are archaic (BI, June 4, 1990).
These policies assume that any fertile woman will
become pregnant, which is simply wrong.

Employers have a responsibility to make the work-
place as safe as possible for all workers and to warn all
workers-men and women--of dangers that cannot be
completely eliminated. But employers do not have the
right to keep women from jobs that endanger a fetus
that may not exist.

The court correctly recognized that well-informed
employees have the responsibility to protect their un-
born children.

Letters

Captives deserve same tax treatment as commercial insurers
Business Insurance welcomes let-

ters from its readers. Please keep
your comments as brief as possible.
We reserve the right to edit letters
for clarity or space. We will not

publish unsigned letters. Send your
comments to Letters to the Editor,
Business Insurance, 740 N. Rush

St.. Chicago, m., 60611.

To the editor: Edward King's Feb. 25 let-
ter, "Economic Family Theory Makes
Sense," seems to imply that a company get-
ting a deduction for premiums paid to its
captive, together with that captive getting a
deduction for its loss reserves, is more "de-
trimental to the taxpayers" than a company
getting a deduction for premiums paid to a
commercial insurer, and that insurer getting
a deduction for its loss reserves.

In either event, the effect upon the tax-

payer is the same, though not so simple. De-
ductibility of premium expense for a policy-
holder, taxability of premium income for an
insurer, and deductibility of loss reserves by
the policyholder's insurer (captive or com-
mercial) are completely different sets of
numbers, subject to different tax treatment.

William T. Howard Jr.

Director-Risk Management
Arch Mineral Corp.

St. Louis
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Benefit reversion
Continued from page 2
employer can recover the excess
assets from the terminated plan.
But Section 4044(a) does not give
participants the right to recover
unaccrued benefits, the U.S. Su-

preme Court said in an 8-1 decision
that overturned the 4th Circuit's

ruling (BI, June 12, 1989).
But in that 1989 decision, the

Supreme Court remanded the
Mead case to the appeals court,

saying there might be other ERISA
provisions under which the work-

ers could receive subsidized early
retirement benefits even if they
had not met all requirements for
the benefits.

In the latest ruling, the appeals
court said the terms of the Mead

plan "compel" payment of subsi-
dized benefits.

Mead's benefit plan documents
said the company was entitled to
any surplus after satisfying all

benefit rights or contingent rights
accrued under the plan, according
to the court papers.

Citing Black's Law Dictionary,

the appeals court said a contingent
liability is liability that is not yet
absolute and fixed but will become

so if a future event occurs.

In the Mead case, the plaintiffs

had a fixed right upon reaching
age 62 to unreduced subsidized
benefits, the court noted

"At times before the attainment

of age 62, that right still existed,
though future and uncertain.

Therefore, the plaintiffs' rights in
the unreduced retirement benefit

were contingent as the word is

commonly used and as it is spe-
cifically used under ERISA," the
appeals court said.

"The workers are getting what

was promised. They were promised
an early retirement benefit," said

Cliff Harrison, an attorney with
Stone, Hamrick, Harrison & Turk,

a Radford, Va., law firm repre-
senting the plan participants.

But Mead attorney Richard
Sayler, a partner with Jones, Day,
Reavis & Pogue in Cleveland, said
the conditions for earning the ben-
efits were not satisfied.

As a result, the participants were
not entitled to unreduced benefits,

Mr. Sayler said.
Some benefit experts say it never

had been contemplated that partic-
ipants-at plan termination-
would be entitled to benefits they
had not accrued or earned.

"Upon termination, you vest in
your accrued benefits, not in bene-
fits not yet accrued," said Seth
Tievsky, an attorney with The
Wyatt Co.'s Research and Informa-

tion Center in Washington, D.C.
"The court seemed to have

strained a lot to reach its deci-

sion," said David Blecher, an at-
torney and consultant with Hewitt
Associates in Lincolnshire, Ill.

Mr. Sayler said if the decision is
allowed to stand, thousands of
other reversions involving billions

of dollars could be under attack by
plan participants, charging that
they should have received addi-
tional benefits before their em-

ployers could recover surplus
assets.

Mead has asked the entire 4th

Circuit Court to review the deci-

sion.

Under the Mead plan, offered by
Lynchburg Foundry Co., a Mead
subsidiary, participants could opt
for early retirement benefits at age
55.

Early retirement benefits were
reduced by 5% for each year by
which participants' retirement

preceded the normal retirement
age of 65.

The plan also offered a subsi-
dized or unreduced early retire-
ment benefit to participants who
completed 30 years of service and
retired after turning 62.

That subsidized benefit would

equal the benefit that would have
been payable if the participant
were 65.

In 1983, Mead sold Lynchburg
Foundry Co. and terminated the
pension plan. Unreduced early re-
tirement benefits were paid only to

employees who met both age and
service requirements.

However, several employees
completed more thar 30 years of
service but had not reached age 62
at the time of terminasion.

Each of those employees, all ol
whom elected to receive their ben-

efits as a lump sum, would have
been entitled to collect an average
of $9,000 more if Mead had paid
the present value of an unreduced
early retirement benefit.

After Mead comple:ed its distri-

bution of plan assets to partici-
pants, it recovered the remaining
$11 million in surplus assets.

In 1984, six former employees
first filed suit against Mead,
charging that the cornpany's fail-
ure to pay the present value of
unreduced early retirement bene-
fits for which they had not yet
qualified violated ERISA I
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At issue
Have you reassessed your company's earthquake risk in the last year?

John W.

Robson

Director-

Corporate Risk
Management
and Insurance

Anheuser-

Busch Cos.,
St. Louis

Yes. AE more information becomes

ava lable from seismic engineers, the

issue is now more reasonably uider-
stocd and quantified. A retrofit project
is uider way at one major lacility, and

two more are in the design stage.
Contingency planning for various non-

production disciplines has also been
implemented, i.e., financiaj, treasury,

management systems and more.
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Della Berger
Risk Manager
Nestle

Beverage Co.,
San Francisco

Approximately every five years our

earthquake risk for high-value proper-
ties is evaluated for the entire organiza-

tion using a computer model to deter-
mine probable maximum loss and
cost/benefit of our programs. As new
facilities are acquired or consolidations
occur, an individual assessment is

made at renewal based on proximity to

fault lines and type of construction.

Vp and Corpo-

n
rate Insurance

Manager
Mercantile

Bancorp Inc.,
St. Louis

Mercantile began reassessing its

'earthquake risk" in 1989 by evaluating
coverage on owned properties and by
taking a survey quantifying coverage

carried by customers on properties se-
curing Mercantile's real estate portfolio.
As a result, Mefcantile increased its

coverage by 25% and purchased con-

tingent coverage to partially protect its
real estate portfolio.

,,1 ,

· /44·, .-*-:rts<--·.::531.2..'vy:.#-0,2&1,f.11

*f..

*: I

--1/

1.1'

Compiled by Sara Harty

You know what self insurance costs you
Whetl-er your self irsurance program is

voluntary 0- involuntary, you have to te prepared
for what lies ahead

AM-RE MANAGERS can help you p an for
f_iture liabilities now We have professionais who are
trained to identify potential problems and look
beyond the obvious. We will put together a team
of specialists to focus on concerns like unrecove--

ables, adverse loss development, coverage
restrictions, multinat onal exposures, and environ-
mental issues-whatever problems you are facing
-to give you solutions that are customized to meet
yourneeds.

No matter what your business is, we'll make
it our business to help. For more information, call
AM-RE MANAGERS.



Israel Re
Continued from page 3
reserve for" incurred-but-not-re-

ported claims, she said.
"A ceding company which does

not put forward a proof of loss will
be regarded as if it renounced its
rights" to have its claims paid, em-
phasized Ms. Levitan.

Israel Re was established in 1952

and had capital and surplus of 11.3
million shekels ($7.1 million at ap-
plicable exchange rates) as of
year-end 1988, according to A.M.
Best Co.

Net premium volume that year
totaled 65.1 million shekels ($40.8
million), according to A.M. Best
CO.

Israel Re officials and others

could not furnish the company's
1989 results.

The 1990 results have not yet
been released.

However, one report said that Is-
rael Re's non-life losses increased

to 34.5 million shekels ($15.1 mil-

lion at applicable exchange rates)
as of Sept. 30, 1990, from 26.2 mil-
lion shekels ($13.1 million at appli-
cable exchange rates) at the corre-
sponding point in 1989.

And net loss non-life reserves in-
creased to 79.3 million shekels

($34.7 million) from 71.4 million
shekels ($35.6 million) at Sept. 30,
1989.

Altogether, the non-life account
showed a loss of 11.1 million she-

kels ($4.9 million) as of Sept. 30,
1990, the report said.

Israel Re's operating loss after
taxes totaled 8.5 million shekels

($3.7 million) as of Sept. 30, 1990,
compared with a profit of 100,000
shekels ($49,900) in profit a year

earlier, the report said.
Israel Re, which is a publicly

held company, has about 50 em-
ployees, said Zvi Lazar, current
general manager of Israel Re at his
office in Tel Aviv.

Israel Re's main shareholder,
which has about 60% of total ow-

nership, is Hassneh Insurance Co.

Ltd., one of the five largest insur-
ers in Israel.

Together, Hassneh and Israel Re
own Hassneh Insurance Co. (U.K.)
Ltd., which still is solvent and is
not part of the provisional liquida-
tion, Mr. Lavie said.

On Feb. 21, Hassneh, AVNER-
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Rubin, according to court papers
translated from Hebrew into En-

glish.
The plaintiffs are all owed sub-

stantial reinsurance claims from

Israel Re, said Mr. Lavie, including
AVNER, which is owed about $8
million.

Israel Re's claimants include many ceding
companies in Europe and the United States, says

attorney Rachel Levitan. 'A ceding company which
does not put forward a proof of loss will be

regarded as if it renounced its rights,' she warns.

Motor Vehicle Bodily Injury Insur-
ance Assn. Ltd. and Zion Insurance

Co. Ltd. petitioned the District
Court of Tel Aviv-Jaffa to appoint
three provisional liquidators for
Israel Re.

The provisional liquidators are
attorneys L. Meir, J. Halevi and P.

According to court documents,
the provisional liquidators have
been given various powers, includ-
ing:

• The power to seize all of the
company's assets in Israel and
abroad, "including bank accounts,
other accounts, records, bookkeep-

1
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,, r The American Re·Source

A Subsidiary of American Re·Insurance Company
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ing records and any other docu-
ments of the company (including
computer data) wherever situ-
ated."

• The power to investigate the
company's activities in Israel and
abroad.

• The power to investigate
claims lodged against the company
"in order to settle them according
to a plan of operation (runoff)
which will be submitted as soon as

possible to this court."
Mr. Lavie says it will take three

or four months to gather data to
obtain a clearer picture of Israel
Re's losses.

Hassneh, AVNER and Zion filed
the application for a provisional
liquidation because it was clear
that Israel Re had "encountered fi-

nancial difficulties, mainly as a re-
sult of claims for compensation in
respect of large natural catastro-
phes that have occurred around the
world," according to the court
papers.

Two letters were sent to the

Stock Exchange in Tel Aviv, the Is-
rael Security and Exchange Com-
mission and the nation's Company
Registrar in early February. The
letters, which explain Israel Re's
financial trouble, are the main evi-
dence for the company's financial
situation.

The first letter, dated Feb. 14,
says that "in view of the negative
development of the claims reserves
and additional notifications re-

ceived by the company in respect
of catastrophic natural losses, in-

cluding the Hugo hurricane and
other tempests in Europe, the com-
pany estimates that these develop-
ments may lead to the erosion of
the company's capital and can re-
sult in a negative capital situa-
tion."

In addition, Israel Re states in
the letter that its board of directors

agreed to an immediate audit and
had reported Israel Re's problems
to Israel's Commission of Insur-

ance.

"At this stage, in view of the cir-
cumstances, the board of directors

has decided not to receive any fur-
ther business," the Feb. 14 letter
stated.

Israel Re sent another letter to the
financial authorities on Feb. 21

updating them on information
given at a meeting on Feb. 20 to the
Israeli insurance commissioner.

Israel Re pointed out in the Feb.
21 letter that the company's total
liabilities would exceed $80 mil-
lion based on claims notifications

"recently received" in regard to
Hurricane Hugo and the early 1990
windstorms in Europe.

The company's overall loss for
1990, including various outstand-
ing reserves for claims that were
notified after the beginning of
1991, "may be in the region of $20
million to $25 million," the letter
says.

"The total amount of the com-

pany's assets is significantly lower
than the above obligations," the
letter says.

As a result, "it appears that the
balance of the company's obliga-
tions according to the company's
records over its assets nnay reach
an amount of $15 million," the let-
ter states.

Hassneh and the other two insur-

ers ceded a large amount of rein-
surance to Israel Re, according to
Mr. Lavie, and they are owed mil-
lions of dollars.

"But we'll know the full picture
in the next three to four months,"
he said.

"Israel Re was affected by the
natural catastrophes of the last few
years," added Mr. Lazar of Israel
Re.

There is no provision in the law
in Israel to permit the company to
continue operating after it has paid
or settled its debts, Mr. Lazar com-
mented.

However, the court can give in-
structions on how the company is
to be run off and arrange the com-
mutations, he said. •
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Self-insurers
Continued from page 3
Pennsylvania-are now consid-
ering further tightening regula-
tions.

Regulators have many reasons
for wanting to increase security or
eligibility requirements.

"Action on preventing and fund-
ing the unfunded workers compen-
sation liabilities of self-insured
employers is timely because of
market trends," said David J.
Lyons, the insurance commissioner
of Iowa.

In Iowa and elsewhere, regula-
tors are concerned about the abil-
ity of self-insurance applicants to
pay claims, especially with a re-
cession following an era of corfo-
rate restructurings, they say.

Florida officials are rpcom-
mending doubling the net worth
requirement to $1 million because
"in today's times $500,000 is noE a
lot of net worth," said Sandy La-
zier, assistant chief of the self-in-

surance bureau of the state De-
partment of Labor and Employ-
ment Security

In addition. :he number of self-
insured emplc,yer applicants is in-
creasing in Iowa, and most of them
are high-risk. Mr. Lyons told an
Iowa self-insurance study group
last year.

Indeed, interest in self-insuring
workers comp risk is booming na-
tionwide. Johnson & Higgins and
The IMR Corp. forecast that the
equivalent of S17 billion in work-
ers comp premiums will be sel'-in-
sured this year, up 24.1% from
$13.7 million in 1989 (BI, Jan. 28).

In Missouri the number of self-
insurers rose 18.6% between ic. 89
and 1990, said Victor Waits, the
state manager of self-insurance.

Regulators also generally favor
raising secu -ity requirements to
keep pace with inflation in medical
and indemnity benef.ts.

"Benefit rates have gine up, so
losses for the same kind of injury
in 1982 now cost considerably

THERE WHEN IT COUNTS.

.

Florida officials are recommending doubling the
self-insurance net worth requirement to $1 million
because 'in today's times, $500,000 is not a lot of

net worth,' says Sandy Lazier of the state
Department of Labor and Employment Security.

more," Mr. Waits said. In Missouri
weekly maximum benefits for tem-
porary total disability have risen
43.8% to $397.50, up 43.8% from
$174 in 1982. Maximum weekly
permanent partial benefits have
risen even more: 52.5% b $198.75
frorn $104.40.

Generally, regulators are tight-
ening rules in response to self- in-
surer insolvencies dating back to
the early 19805. In some of those
cases, the surety bonds did n it
cover all the losses, said Mark Wil-
helm, senior vp-underwriting for
Safety Mutual Casualty Ccrp in
St. Louis, which under·writes

surety bonds nationally.
Some 168 companies that self-

insured workers compensation
risks in a total of 39 states went

bankrupt between 1980 and 1984,
according to a 1986 NCSI survey.
Fifteen of those firms operated in
more than one state.

Pennsylvania, for instance, faced
about $100 million in unfunded
workers comp liabilities from
early-1980s failures. The state has
no guaranty fund for self-insurers.

People had felt "steel is king"
and tha: large, established com-
panies would always be around,
said George Knehr, chief of the

Even after being extinguished,
fires-especially industrial fires-
can remain life threatening
Because during a blaze, substances
such as mercury, formaldehyde
and acids used in industry can be
released into the air in deadly
concentrations.

"It's a case ot

what you can't
see or smell

being able to
kill you;' warns
industrial hygien-
ist Dr. Roger
Hallstein.

Dr. Hallstein, who manages our
industrial hygiene laboratory-
one of the few labs of its kind in
the country-heads up a highly
qualified team ready to work
days, nights and weekends. Using
state-of-the-art equipment, they
analyze air samples whenever
necessary And provide crucial
data and recommendations
to deal with harmful or lethal

contamination. In short, they
save lives.

Continental has a lot of dedi-

cated people like Dr. Hallstein.
People who are there when it
counts. People who have helped
make us a leading property/
casualty insurer and a strong,
solid company.They're why, for
over 135 years, we've met our
obligations to our insureds, our
employees, our distributors and
shareholders.

finsurance®Continental

state self-insurance bureau. "It

blew people away how fast those
companies went down."

Claimants were ultimately paid
from the security that companies
had posted, though it was "very
close," he said, adding that some
companies emerging from bank-
ruptcy voluntarily assumed their
workers comp liabilities, though
they were not required to.

"It left us a little squeamish," he
said.

Chastened, state regulators re-
cently have taken a conservative
approach when approving self-in-
surers, Mr. Knehr said. Tougher se-
curity requirements are also being
considered.

Under the conservative approach
now used in Pennsylvania, a com-
pany generally must have surety
bonds equaltoits outstanding
workers comp liabilities. State reg-
ulations require only a $200,000
minimum. The highest surety a
company has posted is $45 million.

And in mining and other indus-
tries prone to catastrophic losses,
self-insurers are required to pur-
chase specific excess insurance.

Financial difficulties with self-
insurers are not a problem of the
distant past, as Iowa has learned.
Since August 1988, three self-in-
sured employers there have failed
and another entered reorganiza-
tion.

Claims from injured employees
have thus far been paid by tapping
the security the defunct companies
posted or through the state prop-
erty/casualty guaranty fund. Al-
though that fund is designed to
protect claimants of only insured
employers, it contributed because
no other funding source was avail-
able, said Iowa's Mr. Lyons.

Picking up that tab does not sit
well with commercial insurers.

Regulators should require self-in-
surers to be self-sufficient, argues
Eric Oxfeld, counsel with the
American Insurance Assn. in

Washington, D.C.
Other states like Illinois and Cal-

ifornia faced similar self-insurer
bankruptcies in the 1980s and re-
sponded by enhancing regulation
and creating guaranty funds,
sources said.

Illinois typically required only
$200,000 in security during the
1980s. Until requirements were
raised last year for most self-in-
sured employers, that low require-
ment produced a "grossly, grossly"
underfunded system, said Thomas
Nyhan, executive secretary of the
Illinois Self-Insurers Assn., which
supported the increases.

Self-insurers in the state had

only $103 million in security last
year when the Industrial Commis-
sion sent out renewal letters utiliz-

ing a new formula. Security re-
quirements were nearly tripled to
$299 million, the commission says.

To lessen the bite, regulators al-
lowed some employers to make two
equal installments 12 months
apart.

Of the 295 letters sent to parent
companies, 184 requested increases
that averaged $1.07 million each.
Jewel Food Stores Inc. was hit the

hardest; its requirement rose
7,815% to $15.6 million from
$200,000, according to an internal
Industrial Commission memo.

Jewel officials would not return

phone calls.
Two other states in recent years

have hiked security requirements:
• Massachusetts increased its

minimum surety bond require-
ments to $100,000 in 1989. The pre-
vious level. $20,000, was set in
1943.

And, the state now requires ad-
ditional security from workers
comp self-insurers, including at
least $500,000 in either aggregate
or specific excess insurance, said
Dick Lundgren, director of insur-
ance for the state Department of
Industrial Accidents.

• Georgia increased minimum
surety bond requirements to

Continued on next page



Continued from previous page
$250,000 from $100,000 in 1987,
said Herman Waits, licensure su-
pervisor with the state Workers
Compensation Board.

Legislation effective at the start
of 1991-but as yet not imple-
mented due to lack of budget-also
will establish a workers comp self-
insurer guaranty fund. The law au-
thorizes the state to collect $3 mil-
lion in assessments from self-in-

sured employers to pre-fund the
guaranty fund. Once $3 million is
in the fund, the security require-
ment can drop back to $100,000.

Other states have other ways to
better regulate self-insurers.

California has taken a number of

steps in the past five years to
tighten security requirements, said
Ron Dodrill, supervising workers
compensation consultant with the
state Office of Self-Insurance

Plans.

Self-insurers, for example, are
now required to have at least $2.2
million in shareholder equity.

Wisconsin regulators last year
began requiring applicants for
self-insurance to submit five years
-rather than three years-of cer-
tified financial data, said Tom
Jones, self-insurance coordinator
of the state Workers Compensation
Division.

However, the state last year eli-
minated requirements that self-in-
surers have at least 100 employees

Ohio regulators now
are 'a little more

stringent' about
security rules, Ms.

Nixon says.

and a minimum of $500,000 in un-
encumbered property, he said.

Ohio regulators now are "a little
more stringent" about requiring
that self-insurers meet minimum

security requirements, said Lucy
Nixon, assistant director of the

Self-Insured Department of the
Bureau of Workers Compensation.

At least three states are now con-

sidering new regulations:
• Iowa.

The Insurance Division is draft-

ing a reform package following the
recent bankruptcies of three self-
insurers.

Regulators want to increase the
minimum surety bond requirement
for self-insurers to $300,000 from
the $200,000 standard adopted in
1984.

They also want better financial
statements from self-insurers. Reg-
ulators favor beefing up civil and
criminal penalties for companies
that fail to provide timely disclo-
sure of important financial infor-
mation.

The insurance division also rec-

ommends setting up a guaranty
fund for self-insurers, but it is un-

likely the Legislature will do so,
said Daniel Pitts Winegarden, the
division's first deputy commis-
sioner.

• Florida.

Regulators in the state's Self-In-
surance Bureau are recommending
doubling the required minimum
net worth to $1 million.

However, the state would not
change alternative requirements
for self-insurers, based on a for-

mula related to an employer's net
worth and aggregate workers comp
risk retention.

• Pennsylvania.
Regulators want to establish

minimum eligibility requirements
for self-insurers, including that
they must employ at least 100 peo-
ple and have a minimum size pay-
roll.

An ardent supporter of beefed-
up rules for self-insurers is labor
unions, which want to ensure that
injured workers' claims are paid in
full without delay.

Richard Walsh, president of the

Illinois AFL-CIO, said 1986 legis-
lation with subsequent amend-
ments that enhanced the state's

regulatory system and established
a guaranty fund for self-insurers
was "one of the most important
things we have done for our mem-
bers...in the past 20 years."

Employers' awareness of rising
benefit costs and other workers

compensation trends also are en-
couraging them :o support limiting
workers comp self-insurance only
to financially secure companies
that post adequate security, ac-
cording to the 1986 NCSI report
on self-insurer bankruptcies and
guaranty funds.

However, the report estimated
that among the self-insurers that
went bankrupt from 1980 through
1984, "less than 1% of all out-

standing claims both in number
and dollar value would not be paid
dollar-for-dollar either by the self-
insured security provided by the
self-insured or through guaranty
funds provided by state law. I
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Overregulation alleged
Utilities 'put out'
by their inclusion
under new Illinois
security guidelines

By MEG FLETCHER

New security guidelines for self-
insurers in Illin,is are under fire

because the same financial tests

are applied to employers in all in-
dustries.

Some self-insured employers,
like utilities, for the first time are

being required to post financial se-
curity.

Last year, the state raised se-
curity requirements for most em-
ployers (see story, page 3).

Previously, Illinois required se-
curity equal to the $200,000 mini-

mum requirement. However, little
or no security had been required
from the largest electric and tele-
phone utilities.

"Our first reaction was one of

shock," said Frank Smagacz, staff
manager-workers compensation/
safety for Illinois Bell Telephone
Co. of Chicago.

Its security requirement is now
$2.25 million, according to the
commission's internal document.

"We were very, very surprised at
what was asked and a little put out
by the amount of security re-
quired" of Illinois Bell, an Ameri-
can Information Technologies
Corp. unit with $5.8 billion in
assets, Mr. Smagacz said. "It was a
feeling that they must think Illi-
nois Bell and Ameritech were

about to declare (bankruptcy)."
Illinois Bell met the requirement

by establishing an escrow account.

It generates interest, "but the
money could have been used within
the corporation more efficiently,"
he said.

Even the Illinois Bell require-
ment pales next to that of the
state's major utility, Common-
wealth Edison Co. of Chicago.

Com Ed, which had never faced a
security requirement, must now
put up $7.95 million, according to
the internal memo. A company
spokesman would not comment.

The Chicago-based National
Council of Self-Insurers, which
represents large ennployers that
self-insure their workers comp
risks, objects to requiring utilities
to post security. Rate regulators,
the group points out, allow public
utilities to include valid opera-
tional expenses-like workers
comp claims payments-in their

Continued on next page

This little symbol
could spell big trouble.
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Thecopyrightsymbol hasbeenget-
tinga lot ofattention lately From lawyers,
judges and juries In today's world ofhot
new movies celebrity authors, cable TV
and amagazine for every interest ideas
aresellingatapremium.Andduetothe
elusive quality of the creative process,
copyright infringement can be a dimcult
risk to control. Sono matterhow careful

your client is, innocent imitation can easily
become the source ofexpensive litigation.

Forbusinessesinvolvedinpublish-
ing broadcasting printing andadvertising,
copyright infringement coverage is essen-
tial. Itisastandard featureinall ofour

specialized media policies. What's mom
ourin-house claimattomeys have the
state-of-the-artexpertise to workwith
insuredsand theircounsel to properly
defend any claimsalleginginhingement
ofintellectualpropertyrights.

Ifyourclientismadequatelypro-
tected against copyright infringement
claims, it'stime tobrainstorm theidea.
Togetherwith SAFECO, an A + "Superior"
rated insurance company, and ourcom-
bined years ofexperienc Media/Profes-
sional canbe a bighelp in keeping that
littlesymbol fromcreatingacostly
scenana

Media/Professional Insurance, Inc.
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Utility security
Continued from previous page
rate base.

"So there is no likelihood that

any workers compensation claim-
ant of a public utility will go un-
paid," the NCSI said.

"To demand that the public util-
ity purchase expensive surety
bonds is superfluous, simply an
added cost which all consumers

must pay in their utility rates, with
no relation to the workers compen-
sation risk to be covered," the
council argued in a recent newslet-
ter.

Regulators in Iowa set security
standards based on formulas simi-
tar to Illinois'.

They also believe that requiring
utilities to post security just in-
creases costs to consumers, says
Daniel Pitts Winegarden, first dep-
uty commissioner of the state in-
surance department.

"Overregulating utilities will not
help a (self-insurance) regulator

find where the problems are," he
said.

"A state should not impose a se-

curity requirement if there is no
risk that the applicant can't pay its
work comp claims," said Alan
Strohmaier, director of unemploy-
ment and workers compensation
for General Motors Corp. in De-
troit.

Officials in Illinois, however, de-

fend the security measures as rea-
sonable.

"I don't think it is prudent to
treat (utilities) differently" from
other self-insurers, especially since
utilities in other states have gone
bankrupt, said Robert J. Malooly,
chairman of the Illinois Industrial

Commission.

"To assume that a utility cannot
become bankrupt is erroneous."
agreed Allyn C. Tatum, a member
of Arkansas Workers' Compensa-
tion Commission and president-
elect of the International Assn. of

Industrial Accident Boards &

Commissions.

Because some utilities have gone bankrupt, '1 don't
think it is prudent to treat (them) differently,' says
Mr. Malooly of the Illinois Industrial Commission.

'There is no likelihood that any workers comp
claimant. . .will go unpaid,' counters the NCSI.

Arkansas, Tennessee and Louisi-
ana are among the other states that
require utilities to post security to
self-insure for workers compensa-
tion, he added.

Electric utilities with nuclear

power plants pose an added prob-
lem, he said. A catastrophe at such
a plant could produce work comp
claims that would require funds to
be available immediately.

Mr. Malooly also downplays the
burden on utilities. Major power
companies and others should be
able to buy surety bonds inexpen-
sively if the bond seller perceives
that the company is unlikely to de-
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fault, Mr. Malooly said.
However, James L. Sandner,

president of Brokers' Risk Place-
ment Service Inc. in Chicago and a
member of the Illinois Self-Insur-

ers Advisory Board, which recom-
mends security levels, said there is
"a strong feeling" that Illinois reg-
ulators should review applying the
guidelines to entities like utility
connpanies.

Regulators in other states also
criticize applying formulas and
ratios across-the-board.

"The importance of the ratios
varies from industry to industry,"
said Sandy Lazier, assistant chief
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of the Bureau of Self-Insurance for

the Florida Department of Labor
and Employment Security. "We
very much look at the type of in-
dustry because a ratio for one type
of industry may not be valid for
another type of industry."

"Rigid standards would work
against qualified non-profit insti-
tutions" like teaching hospitals or
universities, said Jack Leicher,
New York's state director of work-

ers compensation regulatory ser-
vices. Their financial statements

may not look robust, but they are
stable and backed by large endow-
ments, he said.

Non-profit entities like hospitals
are among those complaining
about the Illinois rules being ap-

plied to all self-insurers, in part
because their finances may be un-
derstated.

One non-profit hospital in Illi-

nois had its surety bond require-
ment increased to $325,000 from
the $200,000 state minimum last

year, even though a financial rat-
ing company raised its bond rating
to A + from A just a few months
earlier, according to a hospital
spokesman.

The higher bond amount "cost us
an extra $1,500 and there is no real

reason for it," the spokesman said.
In addition, a Chicago hospital

spokesman said notification that

its surety bond requirement rose to
more than $1 million from
$200,000 "caused a lot of concern."

Even after negotiating the require-
ment down, the hospital decided to
buy commercial insurance rather
than a surety bond, especially since
the bond seller demanded a letter

of credit equal to the bond amount.
Acknowledging that there may

be isolated problems for some in-
stitutions, "by and large, the
guidelines pretty much work for
not-for-profits," Mr. Sandner said.

Grocery chains also may face
problems with the new guidelines.

Generally high turnover gives

them lower equity-to-sales ratios
--one common measure of a com-

pany's financial strength-than,

say, washing machine manufactur-
ers, said Kevin Conley, actuarial
administrator with the Iowa Insur-

ance Division. So grocery com-

panies may be required to post
more security than is necessary.

Iowa has learned through expe-
rience to apply the formula less
mechanically, Mr. Winegarden
said.

"It was never suggested (in Illi-
nois) that a universal formula
would apply to all businesses, but
it would cover far more than it

would exclude," said Thomas

Nyhan, executive secretary of the
Illinois Self-Insurers' Assn., which
took the lead in drafting the guide-
lines and endorses them.

The Illinois Industrial Commis-

sion's Mr. Malooly said as the state
gains experience in working with
its self-insurance guidelines it may

establish separate criteria for enti-
ties like utilities and non-profit in-
stitutions. However, that would
take "a fair amount of rather tech-

nical work," which could take 12
to 18 months.

Some employers are going be-
yond criticizing how the Illinois
guidelines are applied. Two com-
panies are challenging the process
by which they were adopted in
court.

In separate state court actions,
Northwestern Steel & Wire Co. of

Sterling and FDL Foods Inc. of
Rochelle allege that the Industrial
Commission failed to follow the

filing and public notice require-
ments of the state Administrative

Procedures Act, said Douglas Ste-

venson, an attorney with Steven-
son, Rusin & Friedman in Chicago
and the NCSI's executive director.

Mr. Malooly, the commission
chairman, said that although he
believes that the earlier action was

appropriate, the commission is
now taking emergency steps to
meet the requirements of the state
law. •
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Work comp standards run the gamut
Self-insurer evaluation ranges
from complex to oversimplified

By MEG FLETCHER

In any state an employer wants
to self-insure its workers compen-
sation risks, it must demonstrate
to state regulators that it is finan-
cially stable enough to pay its em-
ployees' workers comp claims, both
now and in the future.

However, regulators in different
states use differing procedures to
determine whether a company is
eligible to self-insure and how
much security the company must
post.

The methods states use to evalu-

ate an applicant's ability to self-
insure "vary dramatically from
highly complex formulas to over-
simplified approaches," according
to "Self-Insuring Workers Com-
pensation: Weighing the Options.'
a monograph published by Til-
linghast, a risk management con-

sulting division of Towers, Perrin,
Forster & Crosby Inc.

An employer applying to self-in-
sure must submit its financial rec-

ords to state regulators who are
charged with the responsibility of
overseeing workers comp self-in-
surance.

In most states, the insurance de-

partment, labor department or in-
dustrial commission has this re-

sponsibility.
The applications and supporting

financial documents are typically
evaluated by staff members, who
refer qualified applicants to their
supervisors along with recommen-
dations about appropriate security
requirements.

In some states, like Illinois, a
board whose members include self-

insured employer representatives
also makes recommendations (see
story, page 16).

The applications are evaluated
according to procedures that
usually are developed with the
help of self-insured employers and
other interested parties, like bro-
kers and third-party administra-
tors.

The Illinois self-insurance com-

munity, for example. developed a
system of weighted financial ratios
in 1982 to evaluate self-insurance

applicants, although the system
was not uniformly adopted for
across-the-board use until late

1988.

Iowa regulators adopted a nearly
identical formula approach in 1984
and now are considering modifying
it.

The formula approach used by
the two states primarily relies on
calculating three of the applicant's
financial ratios: current assets to

current liabilities; capital and re-
tained earnings to sales; and capi-
tal and retained earnings to long-
term debt.

Each rat.o result is assigned a
point value.

The outcomes are totaled and

compared with a predetermined
scale used to calculate the amount

of security an applicant is required
to post.

The formula approach is de-
signed to promote objectivity and
uniformity in assessing the ability
of an applicant to self-insure, ac-
cording to regulators in Iowa and
Illinois.

Such an approach has the ad-
vantage of reducing the personal
discretion a regulator must use
when approving self-insurers and
determining how much security, in
the form of surety bonds or other
instruments, a self-insuring com-
pany must post, said Daniel Pitts
Winegarden, first deputy commis-
sioner of the Iowa Insurance Divi-

sion.

"If you allow discretion to re-
duce a bond, the political pressure
is always to be the nice guy," he
explained.

Regulators in both Iowa and Illi-
nois started using the formula by
applying it broadly across all in-
dustries, though businesses in
some fields complained about the
fairness of that procedure (see
story, page 13).

Iowa is no longer using the ac-
ross-the-board tormula for all

companies, and Illinois is begin-
ning to consider whether the same
formula should be used for all em-

ployers.

In contrast. Flor:da's rules for

self-insurance say that regula-ors
may consider 13 or more ratios
based on an employer's finances
and that "all financial ratios will

be compared to the average ratios
in the industry relat: ve to the self-

insurer's t>pe of business and for
businesses of similar financial

size."

In addition regulators in Con-
necticut, New Jersey and Pennsyl-
vania also €mphasize that they use
industry-specific rather than
broad general norms in assessing

an applicant's ability to self-in-
sure.

Other states use less technical

apprcaches to determine an em-
ployer's securh y level

"I hate to say we pull it )ut of
the air," said H erman Waits, Geor-

gia's licensuce supervisor.

"We try to determine what an
employer could live with and what
we would feel safe with," though
an employer must post a minimum
surety bond of $250,000, said Mr.
Waits.

Surety bonds are the most com-

mon form of security state regula-
tors allow. Minimum bond require-
ments technically range from
$100,000 in New Jersey and Mas-
sachusetts to $530,000 in New
York, according to a Business In-
surance survey of 14 major states.

However, some states also allow
employers to use escrow or trust

accounts and, increasingly, letters
of credit as security (BI, Jan. 28;
Jan. 29, 1990).

Currently, about two-dozen
states allow self-insurers to post
LOCs as security and at least four
states-North Carolina, Pennsyl-

vania, South Carolina and Texas-

are considering it, said Russell
Guy, workers compensation coun-
sel with Bethlehem Steel Corp. in
Bethlehem, Pa.

However, cross-state compari-
sons of total security requirements
are difficult because of the "By-
zantine" mix of security options
that different states can impose,
said Mr. Winegarden of the Iowa
insurance department.

For example, in addition to
surety bonds or LOCs, many state
regulators require-by law or
practice-self-insurers to purchase
either aggregate or specific excess
insurance.

Or, state regulators will give a
company credit for voluntarily
buying such coverage when setting
the company's security require-
ment. •
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Broker under fire from self.insurers
Role in deciding security issues
raises conflict-of-interest debate

By MEG FLETCHER

CHICAGO-Should a broker

whose company sells surety bonds
help decide how much security a
workers compensation self-insurer
is required to post with a state?

And, should his company ac-
tively solicit self-insurers' surety
bond business when the state in-

creases its security requirements?
Those are questions now being

asked by some workers compensa-
tion self-insurers and others in Illi-

nois.

James L. Sandner, president of
Brokers' Risk Placement Service

Inc., a wholesale and reinsurance
broker in Chicago, is the only bro-
ker on the six-member Illinois

Self-Insurers Advisory Board. The
board advises Robert Malooly,
chairman of the Illinois Industrial

Commission, on workers comp
self-insurance matters, including
security requirements.

Neither Mr. Sandner nor Mr.

Malooly sees a conflict of interest
in Mr. Sandner's role.

Four of the other five advisory
board members are employed by
self-insurers, including Caterpillar
Inc. of Peoria and Amoco Corp. of
Chicago. The fifth member is Ri-

chard Walsh, president of the Illi-
nois AFL-CIO, who is the desig-
nated public member required by
law. All members are appointed by
the industrial commission chair-

man. They receive expenses but no
salary.

A former chairman of the com-

mission-not Mr. Malooly-ap-
pointed Mr. Sandner when the

panel was first established.
The controversy surrounding Mr.

Sandner emerged last year.
Most self-insurers in Illinois

were notified by the advisory
board that security requirements
were being raised. The changes
were based on new guidelines,

guidelines which Mr. Sandner
helped a committee of the Illinois
Self-Insurers Assn. devise in 1982.

About the same time they re-
ceived that notice, Illinois self-in-

'My gut feeling is it

(is) a perception
issue,' says Mr.

Larsen of the Board

of Ethics.

surers heard from Brokers' Risk.

Apparently using a publicly avail-
able list, the broker's marketing
manager sent out letters soliciring
surety bond business.

The letter stated: "In cor.june-
tion with recent increases in secu-

rity being requested by the Illinois
Industrial Commission, BRFS has

increased its surety bond capacity
to $2 million."

In a recent interview, Mr.
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Sandner said he was not sure

whether he was told about the let-

ter before it was sent out.

He did say, however, that he nei-
ther wrote the letter nor personally
managed the broker's surety bond

business, which he said generates
less than 1% of the firm's revenues.

The Illinois Board of Ethics,
which reviews potential conflicts

of interest in state government, has
taken no action because no case

has been referred to the board by a
state agency.

"My gut feeling is it seems to be
a perception issue" that the Indus-

trial Commission may be able to
handle by making internal policy
changes, said John Larsen, execu-
tive director of the ethics board.

Mr. Larsen said such "percep-
tion" issues comprise about 75% of

the evaluations by his board.
Other states have internal poli-

cies or practices like those to
which Mr. Larsen referred.

For example, a self-insured em-
ployer serving on a similar advi-

sory board in Wisconsin voluntar-
ily recused himself from voting on
an applicant with whom he had
personal-but not financial-deal-
ings, said Tom Jones, the state's
self-insurance coordinator.

"That's the way it should be,"
Mr. Jones said.

Making a judgment on whether
vendors like brokers should serve

on the ISIAB requires understand-
ing how the Illinois system oper-
ates.

The Illinois panel reviews appli-
cations from potential new self-in-
surers that have been screened ini-

tially by ISIAB staff based on an
analysis of applicants' financial
information. Security require-
ments are generally determined
through the use of a formula (see
story, page 13).

The board reviews staff recom-

mendations and makes a recom-

mendation to the industrial com-

mission chairman, who also heads
the ISIAB. The chairman is re-

quired to approve the recommen-
dation promptly or explain in
writing why he did not.

A new applicant is then told how
much security it must post. The in-
formation is usually conveyed on
ISIAB stationery, which lists all

board members, including Mr.
Sandner, and their corporate af-
filiations.

A new applicant that receives
conditional approval then arranges
for security, which can include
surety bonds or an escrow account.

After presenting proof of secu-
rity, the company is formally ap-
proved as a self-insurer.

For renewals, the procedure is
slightly different.

In these cases, staff members do

not always make recommenda-
tions. Instead, renewal applica-
tions from companies whose finan-
cial status has deteriorated to

questionable levels-which com-

prise slightly less than 10% all
firms renewing their self-insured
status--are referred to the board

for a determination.

Renewal applications typically
list the name of the surety bond

broker and the amount of surety
previously posted.

Mr. Sandner would "normally
not" recuse himself from voting in
cases where his firm brokered the

surety bond, said Bill Sampias, ex-
ecutive director of the advisory
board.

But applications bearing the
name of Brokers' Risk are "not

very often" presented before the
ISIAB, Mr. Sampias said.

Some of Mr. Sandner's critics

objected only to the letter from
Brokers' Risk's marketing man-
ager. Others disapprove of Mr.
Sandner even serving on the board.

The letter "seemed to me to be a

Continued on next page
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conflict of interest," said Frank
Smagacz, staff manager-workers
compensation/corporate safety for
Illinois Bell Telephone Co. in Chi-
cago.

However, Mr. Smagacz said he
favors having Mr. Sandner serve
on the board because of his exper-
tise.

An official of a third-party ad-
ministrator, though, criticized Mr.
Sander's presence on the board.
Like several others interviewed, he
said he would not speak for attri-
bution because he must deal with
the board.

"I don't think it is appropriate to
be raising people's bonds and sell-
ing them at the same time," he
said. "If you are self-insured and
go before the board-and you've
bought your bond from a member
of the board-then it is human na-

ture to think that things nlay go
smoother for you."

Even if that is not the case, the
perception that it might occur
makes people in the self-insurance
community "lose confidence in the
fairness of the system," added the
TPA official.

"Any time you can gain mone-
tarily from a situation, you have a
conflict of interest," said Herman
Waits, Georgia's self-insurance li-
censure supervisor, when asked
about ethics standards in his
state.

Mr. Sandner's activities-if not a
technical conflict of interest-are

in "a gray area," said Barry Ketter,
a member of the Illinois Industrial
Commission who has unsuccess-

fully sought to replace Mr. Malooly
as chairman.

Mr. Ketter said that if he were

chairman, he would ask the coun-
sel to Illinois Gov. Jim Edgar to
evaluate the appropriateness of
Mr. Sandner's activities, especially
in light of statements by the gover-
nor.

Gov. Edgar has said he wants to
root out -potential conflicts of in-
terest" and provide heightened
public awareness of the vested in-
terests of elected officials and state

employees.
To Mr. Sandner and his sup-

porters, however, there has been
no breach of ethics.

Asked about the appropriateness
of making recommendations on the
applications of Brokers' Risk eli-
ents, Mr. Sandner emphasized that
staff screenings based on estab-
lished formulas limited discretion

of the advisory board members.
Mr. Sandner also pointed out that
he is only one of six board mem-
bers.

"There is absolutely no impro-
priety," said Thomas Nyhan, exec-
utive secretary of the Illinois Self-
Insurers Assn.

Mr. Malooly said the only time it
might be appropriate for Mr.
Sandner to excuse himself from a

vote would be if his own company,
or one in which he had an owner-

ship interest, was applying to self-
insure.

"I can see where people would
possibly be concerned" about the
letter, said Mr. Malooly, who was
recently reappointed by Gov.
Edgar as Industrial Commission
chairman.

However, Mr. Malooly pointed
out that Brokers' Risk is pro-
viding needed capacity for self-in-
surers that want to buy surety
bonds to meet security require-
ments.

Mr. Sandner voted for an ISIAB
recommendation to broaden secu-
rity options to include letters of
credit beginning April 1, Mr. Ma-
looly noted. LOCs are purchased
from banks and other financial in-
stitutions, not brokers.

In addition, Mr. Malooly and ad-
visory board member Susan Sauer,
manager of employee insurance at
Navistar International Transporta-
tion Corp. in Chicago, say they can
see no conflict of interest in the
Brokers' Risk letter because any
broker, using the public list, could

have done the same thing.
"I don't know if you can blame

Jim Sandner because no other bro-
kers sent out similar letters," Mr.
Nyhan concurred.

Mr. Sandner, who has received
the Chartered Property & Casualty
Underwriter designation, was re-
commended for the advisory board
by the Illinois Self-Insurers Msn.
because of the knowledge he
gained in helping draft self-insur-
ance guidelines and his willingness
to work to implement them, Mr.
Nyhan said.

"I think he has brought an un-
believable wealth of knowledge
to the board," said Navistar's
Ms. Sauer. "We have been able to

do a lot of things because of
him."

Mr. Sandner should serve on the
advisory board because his experi-
ence in the insurance industry can
provide "valuable input," said Illi-
nois Bell's Mr. Smagacz, who was
troubled by the Brokers' Risk so-
licitation letter. I

Five-year study
Continued from page 3
moving rapidly away from 100%
reimbursement and are increasing
deductibles and co-insurance,"
said Perry Brandorff, a partner in
Hewitt's Irving, Texas, office.

Among employers that offer
multiple health plan options, the
study found that 37% in 1990 of-
fered 100% reimbursement for hos-

pital room and board, down from
69% of respondents in 1985.

The percentage of single-plan
employers providing 100% reim-
bursement for hospital room and
board-depending on length of
stay-declined by one-third to 34%
in 1990 from 51% in 1985.

Similarly, fewer employers are
reimbursing surgical expenses at
100%.

Among multi-plan employers,
27% offered 100% reimbursement

for surgical coverage in 1990, a
decrease from 35% in 1985.

Among single-plan employers,

Business Insurance, March 25, 1991 / 17

the percentage dropped to 18% of
employers in 1990 from 23% in
1985.

More employers also are requir-
ing employees to pay deductibles
before any health care costs are
reimbursed, the survey reported.

Among single-plan employers,
73% in 1990 required employees to
pay a deductible, up from 59% of
respondents in 1985.

The number of multi-plan em-
ployers requiring a deductible also
increased, though not as signifi-
cantly: 94% of employers in 1990
had at least one plan that required
a deductible, an increase from 86%
of employers in 1985.

The size of those deductibles in-

creased dramatically between 1985
and 1990, the Hewitt survey found.

Annual deducribles for individ-

ual coverage generally have moved
toward S200 or more from $ 100 in
1985, Mr. Sperling noted.

Twenty-eight percent of single-
plan employers required a $200 de-
ductible for individual coverage in

1990. compared with 14% in 1985.
Six percent required a $250 de-
ductible in 1990, compared with
2% in 1985.

And: 6% also required a deduct-
ible of $300 or more in 1990, up
from 2% in 1585.

Nearly a quarter of single-plan
employers-23%-required a de-
ductible of $100 or less for individ-

ual coverage in 1990, down from
52% in 1985.

Among multi-plan employers,
42% had a plan with a $200 de-
ductible for individual coverage in
1990, compared with 31% in 1985.
And, 23% had a plan that required
a $250 deductible last year, up
from 11% in 1985.

The percentage of multi-plan
employers with plans requiring an
annual deductible of $300 or more

jumped to 78% in 1990, up from
45% in 1985.

Forty percent of multi-plan em-
players in 1990 had a plan with a
deductible of $100 or less, a 37.5%

Continued on nert page
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Five-year study
Continued from previous page
decrease from 64% in 1985.

There was a slight increase in the

percentage of employers imple-
menting "stop-loss" features in
their medical plans, rising to 94%
in 1990 from 89% in 1985, accord-
ing to Hewitt.

"Employers don't want to leave
employees or dependents with a
dire situation that would decimate

them," Mr. Brandorff said.
However, the maximum amount

workers must pay before the plan
started covering 100% of expenses
increased over the past five years,
the study found.

Among single-plan employers,
35% required annual individual

employee out-of-pocket maxi-
mums of $1,001 or more in 1990, up
from 20% of employers in 1985.
The percentage of employers in
1990 that capped employees' an-
nual out-of-pocket maximums at
$1,000 or less dropped to 50% from

69% in 1985. The remainder struc-

tured the cap in some other man-
ner.

Fifty percent of multi-plan em-
ployers required a $1,001 to $1,999
individual out-of-pocket maxi-
mum for at least one of their plans
in 1990, up from 21% of employers
in 1985, the survey found. And,
55% required an out-of-pocket
maximum of $2,000 or more in
1990, an increase from 28% in
1985. Ninety-two percent required

an out-of-pocket maximum of
$1,000 or less in 1990, down from
116% in 1985.

In addition to contributing to the
cost of care, the survey found that
more employers-especially those

offering multiple health plan op-
tions-are requiring workers to

also chip in toward the cost of their
coverage.

Among multi-plan employers,
only 14% in 1990 did not require a
contribution for at least one of

their individual coverage plan
choices, a drop from 34% in 1985,

R

The most common monthly contri-
bution for individual coverage in
1990-required by 19% of multi-
plan employers-was between
$10.01 and $20. Another 17% re-
quired a contribution of $10 or
less, while 34% required a variety
of amounts greater than $20. The
remainder structured contribu-
tions in some other manner or did

not answer.

Among single-plan employers,
45% did not require employee con-
tributions for individual coverage
in 1990, compared with 52% in
1985, the study found. The most
common monthly contribution for
individual coverage-required by
11% of employers-was $10 or less,
while another 10% required $10.01
to $20. Another 13% required a va-
riety of amounts greater than $20.
The remainder structured contri-
butions in some other manner or

did not answer.

The Hewitt survey found more
employers sought to control em-
ployee health plan costs by impos-

ing second surgical opinion re-
quirements in 1990 than 1985.

For example, 54% of all survey
respondents in 1990 reported that
they provided reduced benefits if a
second opinion for inpatient sur-
gery is not obtained, a 38.5% in-
crease from 39% in 1985.

More employers are covering
hospice and home health care in
1990 than 1985, the survey found.

For example, only 15% of re-
spondents in 1990 do not cover

hospice stays, compared with 40%
in 1985.

In 1990, 9% of respondents of-
fered higher coverage for hospi ce
care than for hospital care, com-
pared 4% of respondents in 1985.

And, 33% of employers offered
the same coverage for hospice care
as for hospital confinement, up
from 25% in 1985.

The survey also found that only
7% of respondents did not cover
home health care in 1990, down

from 18% five years earlier.
Nine percent of employers in
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IF YOU'RE INTO HIGH RISK
D&OBUSINESS, MAKE SURE
YOUVEGOTAGOODNEE

From a broker's standpoint,
the riskiest thing about writing
high-risk DaO business isn't
the clients.

It's the carriers.

Unfortunately, it seems that
the companies most willing to
take on the toughest risks are
the toughest ones to find when
it comes time to pay a claim.

There is one exception, how-
ever. It's the Executive Liability
Division of Agricultural Excess

and Surplus Insurance
Company (AESIC).

Our Non-Standard Risks

Department can provide your
high-risk clients with coverage
up to $ 5 million. And it comes
with a couple of features many
carriers can't touch.

Like an A.M. Best Rating
of A+. And a reputation for
responsive, cooperative D&0
claims handling that's second
to none in the industry.

/.JLC
Agdcultural Exces#and Surplu•Insurance Company

A subsidiary of Great American Insurance Companies.

So if you have D&0 clients
who are Oying in high-risk
territory, don't be afraid to go
along for the ride. Just make
sure they've got a good carrier
to fall back on.

Like AESIC.

For more information. please
call or write Agricultural Excess
and Surplus Insurance Com-
pany, Executive Liability Divi-
sion. P.O. Box 66943. Chicago.
IL 60666, (708) 330-6750.

1990 offered greater coverage for
home health care than for hospital

care, up from 6% in 1985, the sur-
vey reported.

Twenty-five percent offered
equal home health care and hospi-

tal coverage in 1990, down slightly
from 27% in 1985.

Hewitt also found that more em-

ployers are requiring retirees to
shoulder a greater portion of their
health care costs in 1990 than five

years earlier.
Sixty-one percent of respondents

required pre-65 retirees to contrib-
ute toward the cost of coverage for
themselves and their spouses in
1990., up from 49% of respondents
in 1985.

Twenty-one percent did not re-

quire retirees to contribute toward
the cost of coverage, down from
33% of respondents in 1985.

Eight percent required contribu-
tions only for spousal coverage in
1990, down from 12% of respon-
dents in 1985.

For retirees 65 and older, 49% of

employers required contributions
for retiree and spousal coverage in
1990, up from 39% in 1985.

Thirty-four percent did not re-
quire any contributions from re-
tirees 65 and older, down from 47%
in 1985.

Seven percent of employers re-
quired contributions only for
spousal coverage in 1990, down
from 9% in 1985.

Hewitt found a significant in-
crease over the past five years in
the number of flexible benefit

plans, which may be attributable
to changing workforce demograph-
ics, Mr. Brandorff said.

"Companies are recognizing that
one plan does not fit all," he said.

In 1990, 63% of the 560 survey

respondents-or 352 employers-
allowed employees flexible bene-
fits plans or flexible spending ac-
counts. Only about 16% of respon-
dents-87 employers-offered such
plans in 1985.

The growth in flex plans is partly
"because of the changing work-
force and because flexible benefits

are a palatable way to share costs
with employees," Mr. Brandorff
said.

The types of benefits employers
offered in flex plans included:

• Health care spending ac-
counts, offered by 78% of employ-
ers with flex plans in 1990, com-

pared with 84% of employers with
these plans in 1985.

• Spending accounts for depen-
dent care, offered by 89% in 1990,

compared with 61% in 1985.
• Health plan choices other than

health maintenance organization

options, offered by 56% in 1990,
compared with 52% in 1985.

• Death benefit choices, offered
by 37% in 1990, compared with
31%in 1985.

• Disability benefit choices, of-
fered by 23% in 1990, compared
with 18% in 1985.

By 1990, only 2% of the 352 sur-
vey respondents with flex plans
fully funded flex plan credits,
compared with 28% of the 87 em-
ployers with flex plans in 1985, the
survey found.

Fifty-six percent of the 1990 sur-
vey respondents with flex plans al-
lowed employees to fund flex plan
credits through salary reduction,
compared with 36% of employers
with flex plans in 1985.

In 42% of the flex plans in 1990,
both employer and employee con-
tributions funded flex plan credits,
compared with 36% of employers
with flex plans in 1985.

The survey also reported that
14% of employers in 1990 offered
workers more than one group long-
term disability plan option, up
from 3% in 1985.

A copy of "Sataried Employee Bene-
fits Provided by Major U.S. Employ-
ers in 1985 and 1990" can be obtained

for $50 from Satine Leckman or Sally
Erickson at Hewitt Associates, 100

Half Day Road, Lincoinshire, Ill.
60069; 708-295-5000.
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asbestos in place leaves you liable for your

tenants' asbestos-related losses or illnesses.

Now, for the first time, you can purchase

liability insurance that protects you while

you maintain your asbestos.

Never before available, this revolutionary

insurance frees you to plan abatement
around tenant turnover without risk of

asbestos liability.
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ERIC offers liability protection for

asbestos you won't remove for years. Cover

only your short-term needs or a long-tenn

asbestos management program.

ERIC's new asbestos liability policy

is broader than occurence protection,

available on A+ rated paper, ready to be

tailored to your management plan.

Get protection every step of the way-

before, during and after asbestos abatement.

Don't pussyfoot around.
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Firms offer pension choices: Survey
By CHRISTINE WOOLSEY

Because of changing workforce
demographics, employers are in-

creasingly offering multiple de-
fined contribution pension plans
along with defined benefit plans,
according to a new study.

However, slightly fewer employ-
ers are offering defined benefit
plans than five years ago, accord-
ing to "Salaried Employee Bene-
fits Provided by Major U.S. Em-
ployers in 1985 and 1990."

The study was conducted by
Hewitt Associates of Lincolnshire,
Ill.

Specifically, 89% of the employ-
ers surveyed said they had a de-
fined benefit pension plan in place

in 1990, compared with 91% in
1985.

Just 1% of employers with de-

fined benefit plans did not also
offer at least one defined contribu-

tion plan in 1990, down from 4% in
1985.

And nearly every employer that
did not offer a defined benefit plan
offered a defined contribution

plan.
"Companies recognize defined

benefit plans are the most impor-
tant way to provide benefits to em-
ployees that stay with them," said
Perry Brandorff, a partner in
Hewitt's office in Irving, Texas.

However, he noted that "defined

contribution plans are better
suited to meet the needs of a mo-

bile workforce."

Employers' recognition that
today's typical employee will
change jobs more frequently may
explain the increase in defined
contribution plans, Mr. Brandorff
said.

Employers now are more likely
to offer their employees a choice of
defined benefit plans than they
were five years ago, the survey
points out.

For example, in 1990, 21% of em-
ployers reported offering a defined
benefit plan plus two defined con-
tribution plans, up from 13% in
1985.

Conversely, only 64% of employ-
ers in 1990 offered a defined bene-

fit plan and a single defined con-
tribution plan, down from 72% five
years earlier.

The availability of 401(k) salary
reduction plans increased over the
five-year period with 95% of 554
surveyed employers with defined
contribution plans offering such

plans in 1990 compared with 82%
of 535 employers with defined con-
tribution plans in 1985, according
to the study.

"You wouldn't have seen the tre-

mendous increase in employer-
sponsored savings programs if it
were not for 401(k)," said Mr.

Brandorff, noting the tax effective-
ness of these plans.

The survey also found that em-
ployers increasingly are offering
employees savings and thrift plans
that include employer matching
contributions.

In 1990, 470 of the employers
surveyed offered such plans-with
varying levels of employee contri-
butions-compared with 425 in
1985, nearly an 11% increase.

According to the Hewitt survey,
most employers-51%-in both
1990 and 1985 would match a

maximum employee contribution
of 6% of pay.

Thirty-four percent would match
a lower maximum employee con-
tribution in 1990, compared with
32% in 1985, while 10% would
match a greater maximum em-
ployee contribution in 1990, the
same as in 1985.

The remaining employers either
contributed a flat dollar amount or

varied the contribution by pay,
service or years of contribution,
according to the survey.

The most popular basis employ-

ers use to determine their matching
contributions is a fixed rate for-

mula-reported by 60% of the em-
ployers with such plans in 1990
and 64% of employers with
matched savings plans in 1985.

Among those savings plans with
a fixed rate matching formula, just
over half-52%-in 1990 offered a

50% match to employee ccntribu-

tions, up slightly from 51% in 1985.
In addition, 25% of employers in
1990 offered a 100% match to em-

ployee contributions, an increase
from 20% in 1985.

Slightly fewer firms
now offer defined

benefit plans than
five years ago, a

survey says.

The next most popular basis
among employers for determining
their matching contribution is d.s-
cretionary or a formula based on

profits, reported by 12% of respon-
dents in 1990, down slightly from
13% in 1985.

The survey also found that em-
ployee stock ownerEhip plans have
significantly increased in popular-
ity The survey noted that 9% of re-
spondents offerec an ESOP in
1990, while only 1% offered such a
plan in 1985.

However, "the increase in le-

veraged ESOPs is a direct resul t of
companies trying to get co ntrcl of
a significant portion of their own
stcck" in an attempt to ward off
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unfriendly takeovers that were so

prevalent during the 1980$, Mr.
Brandorff said, acknowledging
that some of his peers may disagree
with him.

"There are certainly good finan-
cial reasons" to offer ESOPs, in-

cluding their tax effectiveness, Mr.
Brandorff allowed. But, "we
wouldn't have seen the dramatic

increase in ESOPs if it weren't for

the tax leveraging that companies
are able to receive because of the

deductibility of dividends in an
ESOP," he said. I
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Keane promoted at Litton Industries
Michael E. Keane, 35, has been

named director-pensions and in-
surance at Litton Industries Inc. of

Beverly Hills, Calif. He is responsi-
ble for the company's pension and
insurance programs worldwide.
Mr. Keane replaces Thomas E.
Holgate, who retired. He reports
to Joseph T. Casey, vice chaiman
and chief financial officer. Mr.

Keane, who joined Litton in 1981
as Western regional manager in the
corporate audit services depart-
ment, was named assistant trea-

surer in 1988. Before joining Lit-
ton-which makes automation and

T
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electronic systems-he was a se-
nior accountant at Price Water-

house & Co. in Chicago. He holds a
bachelor's degree in accounting
from Illinois State University in
Normal and a master's degree in
business administration from the

University of California at Los An-
geles. Mr. Keane is a member of the
American Institute of Certified

Public Accountants and of the Illi-

, nois CPA Societv.

0

***

Dan Borbas, 53, has been named

senior vp and director of human
resources at Zurich-American In-

surance Group, a Zurich Insurance
Co. unit in Schaumburg, Ill. In this
newly created position, Mr. Borbas
is responsible for the entire human
resources operation including or-
ganizational development, em-
ployee relations, employee benefit
plans, training programs, salary
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administration, job evaluation and
management information systems.
He reports to Vic Vogel, executive
vp of corporate development. Mr.
Borbas joined Zurich-American
Insurance Group in 1975 as secre-
tary and director of human re-
sources, and was promoted to as-
sistant vp of human resources in
1977. In 1980, Mr. Borbas was pro-
moted to vp of human resources.
Before joining Zurich-American
Insurance Group, Mr. Borbas was

the personnel planning manager at
Chicago-based Montgomery Ward
& Co. Inc. Mr. Borbas holds a

Underwriter, ahoy!

When Steve Weber graduated from Rutgers he
flirted briefly with a career as an oceanographer.

"1've always loved fishing and boats:' he says.
"The sea is in my veins."

It's also in his job description. After 12 years in
insurance, Steve's become the Regional Manager
of Ocean Marine in our Houston office.

Where he underwrites ferryboats, service vessels
for offshore oil Ags even entire shipyards.

Handling such /arge, cdmp/ex risks may not be
everybody's cup of chowder. But it's precisely the
kind of business the new Home is concentrating on.

And to do so, we've rebuilt ourselves around
talented insurance veterans like Steve Weber.

People with a lot of depth.

The Home underwrite Commercial Lines. Major
Accounts, Specialty Lines and upscc/e Personc/ Lines.

Home Insurance

AV

bachelor's degree in business
administration from Roosevelt

University in Chicago. Mr. Borbas
is a member of the Human Re-

sources Management Msn. of Chi-
cago as well as a member of the
Society of Human Resources Pro-
fessionals.

***

John R. Rath, 55, has been

named risk manager for Milwau-
kee County in Milwaukee, Wis. He
is responsible for property, auto-
mobile, general
liability, work- -ZIT-
ers compensa- 
tion and fiduci-

ary liability
insurance pro-

grams. Mr. Rath
replaces Charyl
Burke, who left

the organiza-
tion. Mr. Rath

reports to Syl- Mr. Rath
van Leabman,

fiscal and budget administrator.
Before joining Milwaukee County,
he was director of insurance and

risk management for the Roman
Catholic Archdiocese of Los An-

geles. Before that, he was senior
claims supervisor at Hartford Fire
Insurance Co. in Los Angeles. He
holds a bachelor's degree in busi-
ness administration from St. Nor-

bert College in De Pere, Wis. Mr.
Rath holds the Associate in Risk

Management designation, the
Chartered Property & Casualty
Underwriter designation, the Asso-
ciate in Claims designation and is
pursuing the Certified Life Un-
derwriter designation. He is a dep-
uty member of the Risk & Insur-
ance Management Society Inc. and
is a member of the Public Risk

Management Assn.
*

Sue Schultz, 41, has been
named vp-risk management at The
Gary Williams Co. of Denver, Colo.
In this newly created position, she
is responsible for the energy com-
pany's risk management, safety
and insurance programs. Ms.
Schultz reports to David Young-
gren, senior vp. She joined Gary
Williams in 1986 and most recently
was the company's risk manager.
Before joining Gary Williams, she
was product development director
and excess and surplus lines com-
mercial underwriter for Guaranty
National Insurance Co. of Eng-
lewood, Colo. Before that, she was
commercial multi-lines un-

derwriter for Frankenmuth Mutual

Insurance Co. of Frankenmuth,
Mich. She holds an associate's de-

gree in computer science from
Lansing Community College in
Lansing, Mich. Ms. Schultz is a
member of RIMS' industry liaison
committee.

***

Wayne G. Plazak, 60, has been
named risk manager at San Diego-
based Sea World of California. In

this newly created position, he is
responsible for the amusement
park's risk management, loss con-
trol and safety programs. Mr. Pla-
zak reports to Penny Masters,
director of human resources. Be-

fore joining Sea World of Califor-
nia-a subsidiary of St. Louis-
based Anheuser-Busch Cos. Inc.-

he was senior vp/risk manager at
San Diego-based Great American
Bank, A Federal Savings Bank. Be-
fore that, Mr. Plazak was an officer
in the U.S. Navy. He holds a bach-

elor's degree in business adminis-
tration from the University of Wis-
consin at Madison.

We'd like to report on staff changes
in your company's risk manage-
ment, safety and employee benefits
departments. Just drop a note to
Nancy Johnson, Copy Editor, Busi-
ness Insurance, 740 N. Rush St.,

Chicago, Ill. 60611-2590, or call
312-649-7784. Please send a photo-
graph, too.
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The first note on RIMS '91 will be played by Business
Insurance in its annual RIMS Preview 'take-out' section.

Leading with last minute details and updated program and

speaker changes, BI's 'take-out' section will contain valuable

notes for everyone heading for New Orleans: a floor plan and list

of exhibitors; a map of Conference hotels; transportation info; a

message center phone number; a New Orleans entertainment and

restaurant guide; and weather watch. There will also be

highlights on the Spencer Educational Foundation's silent

auction, the RIMS softball game, and other major hospitality
functions.

Plus - increased exposure - the RIMS Preview 'take-out'
section will be distributed from BI's booth #1024-1026.

Business Insurance plays an important role - getting news
and information into the hands of decision makers whether they're
in their offices or attending the RIMS conference.

BI's feature on Captives will announce the 14th annual Risk
Manager of the Year and the Risk Management Honor Roll. This
issue also includes BI's exclusive Directory of Captive Managers.

Advertisers in this issue will be listed with their ad page
numbers in a special wrap-around for b6nus issue distribution at
RIMS. BI advertisers who exhibit at RIMS will be listed with

their booth number also. It's a once a year opportunity for you
from BI ... in concert at RIMS.

BI readers responsible for their companies' employee benefits
will rely on this issue. From new perspectives to industry
insights, BI editors will detail all the vital information covered at
the RIMS employee benefits sessions.

Wrapping up coverage of RIMS '91, BI editors will deliver an
information-packed issue on the risk management sessions. Every
corporate insurance buyer responsible for risk management will
be sure to read this final RIMS feature cover-to-cover.

Business Insurance is the one publication conducting the most timely, comprehensive news
coverage before, during and after one of the most important meetings of the year for its
readers.

Sound off in these four feature issues and make BI's audience your own - nearly 150,000*
corporate executives responsible for the purchase of risk management and employee benefits,
plus insurance and reinsurance company executives, agents, brokers, and consultants.
These issues present important advertising opportunities for your message to come through
loud and clear.

New York: 220 East 42nd Street, NY 10017
212/210-0228 * Fax: 212/210-0704

Chicago: 740 Rush Street, IL 60611
312/649-5276 * Fax: 312/280-3189

Los Angeles: 6500 Wilshire Boulevard, CA 90048
213/651-3710 * Fax: 213/655-8157

Business
insurance
a publication of Crain Communications Inc
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Insurers must fight bad image
By Hobson D. Carroll

N CASE YoU HADN'T NOTICED, the healthinsurance industry (along with just about every other

segment of the insurance business) has been taking a
severe beating lately from a public relations
standpoint.

Whether from consumer groups, regulators or the
media, there has been a plethora of emotionally hyped

anecdotal evidence relating to the "need" to effectively
eliminate all those characteristics of the health

insurance business that make it insurance and make it

a business.

While I hesitate to play the role of an industry

apologist, because there are a lot of things I do not
like about how our business works, it seems that a

great injustice is being done. Given the extent of the
one-sided stories being disseminated-such as the "60

Minutes" segment replayed during a recent speech by
California Insurance Commissioner John Garamendi

(BI, Jan. 28)-the moderate response by various
industry organizations that I have seen leaves a great
deal to be desired.

Stories abound in the media of how innocent people
suddenly find themselves, allegedly through no fault of
their own, without the health insurance protection for
themselves or their dependents that they thought they
had. In all of these stories, the impression left to the
reader or viewer is that the insurer somehow

intentionally manipulated the situation to deprive the

"victim" of what was rightfully his. What is almost
never done in these stories is to discuss the insurer's

side of the story, to acknowledge at least the possibility
that insurers were, in fact, within their contractual

rights not to pay certain claims presented for payment
under their policies.

Purchasers of insurance must have some residual

responsibility (though most has been eliminated by
the courts or regulators) for understanding not only
what the policy covers but for what it does not cover.
Clearly, blatant attempts by companies to avoid
legitimate claims for which the policyholder is
unambiguously protected should always be quickly
condemned. But consumer ignorance of the details
of ·coverage should not be a license to force companies
to pay for things that were never intended to be
covered, and were probably never priced for m the
original premium assumptions.

For example, many stories deal with the problems
in small group insurance generated by the existence
of pre-existing conditions limitations. Often, an
employee changes employers and the new insurance
coverage imposes a limitation on such pre-existing
conditions. The employee may have a dependent who
has an existing condition for which he/she is receiving
medical treatment, perhaps very expensive treatment,
and the employee suddenly discovers that the new
insurance will not pay for those expenses.

In most instances the pre-existing conditions
limitation in such policies is allowed by state insurance
laws and was a part of a policy willingly purchased by
the employer sponsoring the plan. However, when a
problem arises for an employee, a disturbing new
principle appears to be at work in our society, one that
says people no longer need to take any responsibility
for their own protection. Isn't it possible that people
who switch jobs without considering the impact of a
change in group health insurance are just as
responsible as the limitation practices of a new insurer
when a dependent is suddenly without coverage for
some pre-existing condition?

I have yet to see in any of these many "horror"
stories about someone being without insurance
coverage, or about a claim being denied, a discussion of
the fact that these situations are but a fraction of the

legitimate claims that are paid promptly and with full
satisfaction to the policyholder. Also absent is the point
that the large majority of the population is in fact
covered adequately for medical expenses that may arise
in the coming year.

The intangibility of insurance protection as a

Speaking out
"product" has always made it difficult for consumers
to appreciate coverage. It is not something they can
drive, wear, eat or play with. If, at the end of a policy
year, they are fortunate enough not to have needed the
insurance they purchased, they often feel that they
didn't get their money's worth. The protection that the
industry provides is not long remembered by many of
the industry's customers. Unfortunately, it is the
absence of such insurance protection that generates
the most media interest and, hence, tends to

overshadow the immense amount of quiet security
being provided by the insurance industry to most of

society.
The biggest problem with the rhetoric of the

industry's critics is that their statements reflect a lack

of knowledge of what constitutes a true insurance risk
or what the insurance business is all about. The

concept of insurance requires an acknowledgment of
the concept of "uninsurability," since true insurance
relates to contingent events.

Insurance is protection for an event that has not
yet happened and for which, on an individual basis,
there is no particular evidence of increased likelihood
of that event occurring. People who have conditions
generally requiring medical services and who have not '
already attained coverage for that condition before its
onset do not need (nor have a right to) health insurance
for that condition. What they need is someone to pay
their bills.

Insurers that do not cover people for certain
conditions that are known at the outset of the proposed
insurance coverage and who make such limitations
clear are not guilty of anything devious or immoral.
They are just operating according to the principles of
insurance, which allow them to keep their premiums
down for all their customers.

Especially for small group health insurance, there
has also been continued criticism of the industry

practices of durational rating, tiered renewal rating
and what the newly elected insurance commissioner
of California, Mr. Garamendi, has called low

"come-on" rates designed to encourage a policyholder
to buy initially, while requiring excessive renewal
rates. There appears to be little discussion pointing out

that such practices have come about largely because
the market required it. The "market" in this case is
composed of two main components: the buying public
and the agent/broker distribution system.

The market told insurers writing small group health
insurance that it no longer wished to participate in the
more traditional "pooled" concept of insurance. It did
so by constantly moving coverage at the smallest hint
of a rate increase. At the least, the employers with
healthy employees and dependents would leave.

This practice was largely suggested (and certainly

encouraged) by agents too lazy or too ignorant to
work at educating clients about the realities of the
insurance principle as it applies to small group health.
(Interestingly, a significant reason that renewal rates

have gone up as much as they have is because our
friendly agent is typically getting a proportional
increase in his commission check every time increasing
claims costs drive the required premium up.)

In an effort to keep their blocks of business from
deteriorating, insurers had to do something to attract
new business and to retain more business that did not

have (at least initially) many claims. The response was
to price newly underwritten business at premium rates
acl:uarially justified for· the anticipated morbidity over
the first six to 12 months, but much lower than what

the rates would have to be after the underwriting wears
off, even ignoring the impact of medical trends on
claims cost.

However, as a result, experience rating of the
business, to the extent possible for small groups,
became a requirement at renewal. The result was the

need for larger (in some cases, unrealistically large)
premium increases for groups that had the misfortune

of having had claims.

The genesis of these practices is not an attempt to
suggest that it is a good way to do business, but an

attempt to explain how it has been, from a business
point of view, a necessary way to do business. A
company failing to meet the market's requirement for
low rates for new business would quickly find itself out
of the business, or a haven for high-risk, high-loss ratio

groups that could never support through premium
payments alone the level of claims the groups would
generate.

The point is that the market created this situation.
The insurers did not get together and decide that

this is the way it would be done.
The ironic thing about calls by people like Mr.

Garamendi for abolishing "come-on" rate levels is that
at the same time they are calling for companies to cover
everyone (including uninsurables) at more affordable

prices. Doing away with select and ultimate pricing
will raise rates for new business, not make it more

affordable. In addition, restricting underwriting
limitations is not going to lower premiums, either.

While I basically agree with the changes being
sought by the National Assn. of Insurance
Commissioners and its new model legislation governing
small group insurance rating practices (BI, Sept. 24,
1990), I wonder how happy the market is going to be
when it learns that in order to do away with these

"undesirable" practices, the price will be higher for the
bulk of employers that consider themselves preferred
risks.

The other major problem with both the NAIC and
proposed Health Insurance Assn. of America-sponsored
plans, is that they only address limitations and
restrictions on insurers and do not require that once an

employer buys coverage from a certain insurer it
should have to stay with the insurer for at least, say,
three years. This would go a long way toward

addressing the natural deterioration problem by
forcing the good risks to subsidize risks that are no
longer healthy. Remember, a general dictum of human
nature is that the only people who really believe in

sharing costs through a pooling arrangement are the
ones who can't "swim" and who want everyone else to
be in the pool so that they can stand on them.

A movement seems afoot to effectively transform

the health insurance industry into a utility. In this
version, everyone expects to pay the same flat rate
no matter how much they use the system. (Even the

gas and electric companies get to bill their higher
utilizers more, even if they can only charge the same

rate per unit of service.) Such a system would then
be a social welfare construction, not insurance.

The term "health insurance" is not synonymous with

the phrase "the provision and financing of health care."
If society decides to create an administrative utility to

pay the medical bills of every citizen, then do not call it
insurance (nor a business) and do not attempt to

regulate it as such. The world is full of attempts by
society to force square pegs into round holes. We do not
need another one.

There can be no doubt that the current way that
our society has chosen to finance medical care has

left some large cracks through which many people
have been falling. Many of these cracks are the

"collateral damage" of the past decision to use an
insurance structure to provide the lion's share of the
protection required by the population. Forcing the
insurance system to plug those cracks may destroy the
principles on which the current structure is based. That
is, it will cease to be insurance.

Society must recognize that it cannot make an apple

into an orange just by making a law saying it is so. In
this particular case, the solution may lie in making
fruit salad instead.

Hobson D. Carroll is president of Employee
Benefit Specialists Inc., a Minneapolis-based
employee benefits and actuarial consulting firm that
deals mostly with self-funded plans.



ff

24 / Buitness Insurance, March 25, 1991
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Mixing transfer and retention
By The Insurance Institute AR.M. excercises that fall within the selected per-loss bank of the policyholder's choice,

of America deductible where the policyholder must maintain
• Premium reductions given for a gwen compensating balance If

Thefollow:ng question and answer Describe how, if at all, each of the deductibles, which is significant claims are high, the amount of the
are drawn from the cumculum for the following types of insurance rating because the insurer should be willing premium left on deposit lS reduced To
Associate in Risk Management plans require a policyholder to retain to grant additional premium savings the extent the bank then requires the
designaNon awarded by the Insurance a portion of its workers compensation that are in keeping with the added policyholder to deposit additional
Institute of America They represent claims by charging the policyholder a losses (and related loss adjustment and fur.ds to meet the compensating
the type of question asked-and the higher premium as its claims become other costs) that the insured agrees to balance requirement, the policyholder
poss:ble answers-:n one ofthe three more frequent or more severe bear under each higher deductible retains a portion of its claims by

1
examinations for the ARM • Retrospective rating plan An insurance rating plan requires a making additional bank deposits

1 designation • Compensating balances plan policyholder to retain some portion of • Under a discounted premium
This month's exercise, taken from a • Discounted (net present value) its losses whenever the plan generates plan, the insured employer pays the

recent natzonal examznation zn ARM premium plan. a premium for a given period that is insurer at the beginning of a policy
56, Essentzats of Risk Anancing, higher when the policyholder's losses period only the discounted premium
focuses on risk financing techn:ques A: Among the many factors that charged to that period are greater and, value of the normal manual premium
that are neither dearly ns/c transfer should be considered in selecting a conversely, lower when the losses This discounting recognizes the time
nor nsk retentzon, but combzne per-loss deductible, four of the most charged to that period are less value of money paid at the beginning
elements Of each important are • A retrospective rating plan for of a policy period, not loss experience

j • The predictability of the losses to workers compensation claims requires charged to any period Because neither
Q: Risk financing involves either be retained, both individually and in an insured employer to retain losses by this manual premium nor the
transfer or retention of the financial the aggregate, which is significant computing the employer's final discounting to present value reflects
burden of losses However, many risk because greater predictability makes premium for a given period as a the insured employer's loss
financing mechanisms, such as losses more budgetable and, therefore, percentage of that employer's actual experience, the discounted premium 3 1

insurance subject to a substantial easier to treat as regular expenses loss experience for that period plan is not loss-sensitive Thus, this
deductible, combine elements of both • The organization's ability to pay Therefore, in the long run and sublect plan does not require the insured
retention and transfer This is true retained losses out of its own funds, to the minimum and maximum employer to retain a portion of its
when the cost of insurance is sensitive which is significant because retained premium for any given period, the claims .

to a policyhol(leI''s loss experience losses should not be so large-either insured employer pays its own losses
Identify and describe the individually or in the aggregate-that under such a plan Only when the

significance of four factors a they deplete funds essential to the workers compensation claims charged The sample questions and answers
manufacturing organization-like a organization's normal operations to a period exceed this maximum used in this column are taken from the
manufacturer of computer • Senior management's tolerance premium are the policyholder's losses Assoczate in Risk Management
mainframes-should consider in for uncertainty, which is significant actually transferred to the insurer designation curnculum of the IIA For

selecting the proper amount of the because retentions should be small • Under a compensating balances mcre znformatzon on the content Of the
per-loss deductible on the property enough that executives do not worry plan, an insured employer's actual ARM program, wnte DT G L Head,
insurance covering its plant and unduly about the organization's paid workers compensation claims are Vp, Insurance Institute of America,
equipment ability to pay those portions of losses met out of the premium deposited ina PO Box 314, Malvern, Pa 19355

Workers comp claim upheld in shooting
i k

Injuries to a bank president and vp who were shot Legal briefs policyholders' insurer and, thus, the policyholders
in the president's home after delivering ransom for I were entitled to have the insurer compensate them
release of the president's spouse arose out of and in for the payment of the fees, according to the
the course of employment for workers compensation automobile liability insurance of $1 million per Supreme Court of Appeals of West Virginia
purposes, according to a Missouri appellate court accident on the Associated vehicle driven by Ms In 1986, a fire destroyed the business premises

James R Byler, president of Farmers State Bank Well After suit was filed, Transit became insolvent owned by John and Lucille Jordan The building
%C- of Texas County, received a call at work from a man Mr Kelly then added as defendants the Louisiana and its contents were insured by National Grange

stating he was holding Mr Byler's wife hostage at Insurance Guaranty Assn and U S Fire Insurance Mutual Insurance Co for $40,000
the Bylers' home Mr Byler, accompanied by Co, Associated's excess insurer The Jordans' claim for $40,000 was relected by the

-5 Loretta K Jordan, a bank vp, took the $100,000 The U S Fire policy limited liability to the insurer because it asserted that the Jordans had

ransom to the house The assallant made them lie on ultimate net loss in excess of the insured's retained willfully concealed and misrepresented material
*5 the garage floor where he shot them The two limit U S. Fire asked the trial court to remove it facts The Jordans retained an attorney to negotiate

applied for and were awarded workers from the suit because ltS policy did not provide with the insurer, later filing a civil suit against the
compensation benefits for their injuries The bank coverage until its insured was cast in Judgment in insurer

appealed excess of the $1 million limit of the underlying In 1988 a settlement was reached for $40,000, but
On appeal, the bank argued that the assaults were policy The court ruled that U S Fire provided the Jordans refused to cash the check, believing the

distantly removed in the chain of causation and did coverage in excess of $150,000 up to its policy insurer should be responsible for their reasonable
attorneys' fees cf one-third of the settlement Thenot arise out of their employment "The knowledge limits.

that banks often have large amounts of currency The state Supreme Court reviewed state and trial court ruled against them

A « and that they are sometimes preyed upon by those federal decisions on the "drop down" issue and said The appellate court said that allowing the
seeking money through illegal means makes it a that the basic consideration is the agreement recovery of reasonable attorneys' fees from one's

+4 natural and a reasonable Incident of employment at between the insured and the insurer· the insurance own insurer encourages the prompt payment of
a bank that an employee could be shot and that policy The court said that a simple, logical, valid claims The court rejected the insurer's
shooting would be a rational consequence of the common-sense reading of the pohcy provision here argument that recovery of attorneys' fees can occur

* hazard of such employment," the court said, left one conclusion that the retained limit was the only when the litigation has ended with a Jury
*.
At-

affirming the award limits of the scheduled underlying policies, verdict favorable to the policyholder. The court said -
4

Jordan vs Farmers State Bank, Missouri Court of supplemented by any other insurance, provided that the Jordans substantially prevailed in their suit;
Appeals, June 20, 1990 (BI/02/M $10) the other insurance was collectible The court said thus, the insurer was liable for the reasonable

the insured's retained limit included the applicable attorneys' fees
limits of the scheduled underlying policies Jordan vs National Grange Mutual Insurance Co,

1 Excess insurer not obliged to drop down irrespective of whether those underlying policies Supreme Court of Appeals of West Virginia, April 2,
The Supreme Court of Louisiana ruled that an were collectible. The court said that U S. Fire's 1990, rehearing denied June 7, 1990 (BI/02/A

excess insurer's coverage did not drop down to coverage did not drop down upon the insolvency of $10) .

indemnify an insured when the primary insurer Transit, the underlying msurer
became insolvent Kelly us Wed, Supreme Court of Louisiana, June

Charles P Kelly Jr. and Estelle Weil, opposing 4, 1990 (BI/01/A $10) These abstracts were prepared by Cases Unlimited
drivers, were involved in an automobile accident Inc Coptes of these decisions are available by

*PY

= Mr Kelly sued Ms Weil and her employer, Compensation of attorney's fees
sending a $10 c;leck payable to Cases Unlimited to

Associated Moving & Storage Co Inc , the alleged Services of policyholders' attorney were necessary Business Insurance, 740 N Rush St, Chicago, Ill
owner of the vehicle Transit Casualty Co provided to obtain payment of insurance proceeds from the 60611-2590 Lut the number for each opinion

-

5»



Transfer liability
for managed care

By MICHAEL SCHACHNER

NEW YORK-Contracts with

managed care vendors should con-
tain hold-harmless agreements
that protect employers from liabil-
ity in cases of vendor error or pro-
vider malpractice, warns a cost-
containment manager at a major
corporation.

"As an employer, you should de-
mand that a hold-harmless clause

be included as part of your con-
tract with any managed care ven-
dor and ideally this would be a free
clause," said Tanya Mayer, man-
ager of cost containment and flexi-
ble benefits with Purchase, N.Y.-
based PepsiCo Inc.

A managed care vendor should
promise to assume all legal respon-
sibility for its actions and the ac-
tions of physicians and hospitals
with which it contracts, she said.

Ms. Mayer spoke at a conference
last month in New York on how to

contract for managed care. The
meeting was co-sponsored by the
New York Chapter of WEB: A Net-
work of Professionals Working in
Employee Benefits and the New
York Business Group on Health
Inc.

"The vendor should be ulti-

mately responsible for the actions
of the providers it has under con-
tract," she said.

Employers also must make cer-
tain that the managed care firm
has liability insurance, she
warned. Ms. Mayer suggested that
employers request that managed
care firnns present certificates of
insurance during the request for
proposal process.

Even when contracting with uti-
lization review firms, employers
should make sure the firm is in-

sured for all forms of professional
liability and medical malpractice
risks, she said.

Employee benefits managers also
should check the financial records

of any UR firm with which the em-
ployer may contract so the em-
ployer "can see if the firm will be
around for a while," she said.
"Don't be afraid to ask for and

call upon client references, either,"
she said.

Employers also should conduct a
thorough review of the nurses and
doctors that will be performing the
UR services, Ms. Mayer said.

She also recommended that em-

ployers insist that nurses and doc-
tors-rather than ancillary staff
employed by the UR firm-collect
all medical information pertaining
to patients. "Also, examine the
method of review the UR firm uses

and make sure all procedures are
well documented. You can never

have enough documentation," Ms.
Mayer advised.

And, under any UR contract, a
doctor should be required to issue
any final denial of care, she said.

Ms. Mayer pointed out that
rather than contract with a man-

aged care network, some larger
employers may be interested in set-
ting up their own preferred pro-
vider organizations.

For example, PepsiCo has estab-
lished two PPOs: one for its corpo-
rate personnel and another for em-
ployees of numerous subsidiaries.

When searching for physicians to
participate in a network, employ-
ers should determine whether doc-

tors keep solid records, she sug-
gested.

"You also want to see if doctors

have privileges with the major hos-
pitals in their area. Also, check to
see if the doctors are certified and
have clean histories. You don't

want to get involved with anybody
with a criminal record or suspect
past," Ms. Mayer said.

When selecting hospitals for the

PPO, employers should contact
with only hospitals that are accre-
dited by the Joint Commission on
Accreditation of Healthcare Orga-
nizations, Ms. Mayer said.

Employers also should check a
hospital's morbidity and mortal-
ity statistics as well as its occu-
pancy rates, because "if a hospital
is only 15% full, you know some-
thing is wrong," she said.

Other speakers included Chip
Sharkey, senior vp-employee bene-
fits with CIGNA Corp. in Hartford,
Conn., and Alan Koral, an attorney
with the New York law firm Ved-
der, Price, Kaufman, Kammholz &
Day. Lee Launer, a partner with
Coopers & Lybrand in New York,
moderated the session. I
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Educators D&0 market growing: Survey
By MICHAEL SCHACHNER ing the coverage," said Phillip N coverage Forty-five percent of and 39% in the third quarter very available," Mr Norton said

Norton, the Wyatt consultant who those cited sovereign immunity/ The percentage reporting de- 'For example, corporate D&0's
CHICAGO-Despite a slight wrote the study public indemnification as the lead- creased premiums by qtarter corresponding numbers show that

market hardening, schools are not "Carriers are offering broad- ing reason for not doing so spanned from 23% in the third 15% of companies report that cov-
having significant problems find- based coverages, availability lS About two-thirds of those sur- quarter of 1989, 29% in the 'ourth erage is unavailable or too limited
ing reasonably priced directors rarely a problem, and while premi- veyed experienced some premium quarter of 1989, 30% in the first And, because some schools cannot

 and officers liability coverage, ac- ums are increasing in some cases, volatility during the period sur- quarter of 1990, 21% in the second get coverage, (it) may just go to
cording to a new survey the market lS expanding amidst veyed-the third quarter of 1989 to quarter, and 30% in the third q.lar- show that there's some under-

Premiums are inching up in competition among insurers," he the third quarter of 1990 Of those, ter The remainder in each quarter writing going on Not every school
many cases but, with at least 20 in- said about three in five said premiums reported no change in premiLms is going to be risk-free "
surers active in the market, capac- An earlier Wyatt survey found increased, though typically not by "Premiums are increasing scme- Other reasons cited for not pur-
ity for the coverage remains size- the corporate D&0 market began significant amounts what Premium increases are dis- chasing D&0 were
able, the survey found to harden last year, although the For those participants with prior tinctly more popular than premium • No need for lt, cited by 6%

And insurers are renewing cur- magnitude of premium increases policies, 37% reported higher pre- decreases, but increases are rarely • Counsel advised against it,
rent coverage for educators with was not severe (BI, Jan 14) miums on renewal Twenty-six more than 15%," Mr Norton said 1 5%

few changes in limits, deductibles Of the 558 educational lnStltu- percent said premiums fell and the Very few survey respondeats re- • Cost was too high, 82%
and exclusions, according to "The tions responding to the current remaining 37% reported no change ported difficulty in obtaining ade- • Unspecified other reasons (al-
1990 Educators Legal Liability survey, 76%, or 424, said they pur- Breaking down those responses quate coverage Of the 134 insfitu- though this usually was self-insur-
Survey," conducted by The Wyatt chase educators D&O by quarter found the percentage of tions that did not carry the ance), 313%
Co 's Chicago office Among the 344 non-public respondents reporting premium in- coverage, only 7 5%-or 10-said Those educational institutions

"The educational institution schools responding, the figure was creases was 40% in the third quar- coverage was too limited or .hat it that opt for the coverage are en-
D&O market is growing as many 90% However, only about half of ter of 1989, 30% in the fourth quar- was simply unobtainable countering little trouble in secur-
schools and universities, especially the 214 public colleges and univer- ter of 1989, 32% in the first quarter "I think this number is low ing adequate limits, the survey
private institutions, are purchas- sities responding purchased D&O of 1990, 46% in the second quarter, enough to indicate that coverage is found Among respondents that

renewed their policies during the
survey period, the majority-89%
-reported that limits went un-
changed at the last renewal, 10%
decreased their limit and only 1%

f.

. boosted limits

21990{ 1904 Respondents reported buying up
to $50 million in D&O limits But

the average limit was $4 million,
and 95% of the respondents pur-
chased limits between $1 million
and $10 million

Business Insurance In its overall corporate D&0
survey. Wyatt found the average
company bought $26 6 million in
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big company "can approach $30
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Benefit fraud
Continued from page 1
raigned in U.S. District Court in
Boston Thursday.

Ms. Dunlop will plead not guilty,
according to her Boston lawyer,
Charles Campo. "There was abso-
lutely no intent by Anne Dunlop to
defraud anyone of anything in this
whole situation," Mr. Campo said.

Lawyers representing Mr. Car-
penter and Mr. Rowe could not be
reached.

However, Mr. Campo said he was
notified by prosecutors last week
that Mr. Rowe has agreed to testify
against the other defendants at
trial, possibly as part of a plea
agreement.

Assistant U.S. Attorney Victor A.
Wild declined to comment on

whether a plea agreement has been
reached.

Mr. Rowe has been held in a

Massachusetts jail since his extra-
dition last year from Denmark,
where he fled after being indicted
for embezzlement in a separate
MEWA fraud case in Atlanta (BI,
Jan. 29, 1990).

Mr. Rowe was one of several

people charged in the allegedly
fraudulent operation of Harbor
Medical Administrators of Geor-

gia Inc. and an Atlanta-based
MEWA, Omni Employee Benefit
Trust.

Though similarly named, the
Georgia and Massachusetts entities
were not related, Mr. Wild said.

The Atlanta charge against Mr.
Rowe has been transferred to U.S.

District Court in Boston under a

rule allowing transfers in cases in
which the defendant intends to

plead guilty, Mr. Hannon said.
Meanwhile, the Labor Depart-

ment has filed a civil lawsuit

against Mr. Rowe, Mr. Carpenter,
Ms. Dunlop and Boston-based
Harbor seeking to recover losses
suffered by participants in Boston-
based Omni Medical.

The suit, filed in federal court in

Boston, also names accounting
firm Coopers & Lybrand and H.
James Gorman Jr., former director

of the firm's group insurance and
welfare plan consulting unit in
Boston.

According to the civil complaint,
Mr. Gorman advised Harbor offi-

cials several times in 1989 that

Omni Medical was not a tax-ex-

empt benefit plan under the Em-
ployee Retirement Income Security
Act of 1974 and that Harbor ap-
peared to be operating as an illegal
insurance company.

However, when the New Hamp-
shire Insurance Department in-
quired about Omni Medical's legal
status, Mr. Gorman told Ms. Dun-

lop she could "try the 'red her-
ring'. . .just to keep them off bal-
ance" and wrongly report that
Omni was an ERISA-covered plan
exempt from state oversight, the
complaint charges.

Mr. Gorman also advised that

there was little risk of investiga-
tion by state regulators, according
to the complaint, which says Mr.
Rowe adopted Mr. Gorman's sug-
gestions in an October 1989 letter
to the New Hampshire department.

The lawsuit also seeks to hold

Coopers & Lybrand responsible for
Omni Medical participants' losses.

Harris J. Amhowitz, general
counsel for Coopers & Lybrand,
said in a statement that the firm's

"sole involvement in this unfortu-

nate matter is through the actions
of its former employee, H. James
Gorman Jr. Mr. Gorman was ter-

minated for cause."

Mr. Gorman "expects to be vin-
dicated in this" and will file a mo-

tion to dismiss the complaint on
the grounds that he and Coopers &
Lybrand were not trust fiduciaries
and that the Labor Department
therefore has no jurisdiction to
sue, said his attorney, William
Kettlewell of Dwyer, Collora &
Gertner in Boston.

Mr. Gorman, who is in his late

50s, took early retirement and was

not dismissed for cause, said attor-
ney Evan Slavitt of Hinckley,
Allen, Snyder & Comen in Boston,
who is representing Mr. Gorman in
a suit against the accounting firm.

The Boston grand jury returned
its 27-count indictment March 14,

charging the three Harbor officers
with conspiring to defraud partici-
pants of Omni Medical and AEBT.

Among other things, the indict-
ment charges that:

• Mr. Rowe, Mr. Carpenter and
Ms. Dunlop conspired to misrep-
resent Omni Medical as an ERISA

plan operating as a tax-exempt
trust under section 501(c)(9) of the
Internal Revenue Code.

The defendants also conspired to
misrepresent the cause of overdue
claim payments, the insufficiency
of funds available to pay claims
and the amount of administrative

fees and other expenses paid from
trust assets, the indictment alleges.

• The defendants embezzled

$249,297 from Omni Medical ·by
transferring the money to AEBT,

Mr. Rowe has agreed

to testify against the
other defendants at

trial, possibly as part
of a plea agreement.

whose participants were unrelated
to Omni Medical's. Mr. Rowe and

Mr. Carpenter also transferred
$73,000 of AEBT's funds to Omni,
the indictment alleges.

• Ms. Dunlop used $123,703 of
Omni Medical's funds to pay med-
ical benefits to Harbor employees
who were not entitled to coverage.

• Mr. Rowe and Mr. Carpenter
embezzled $170,000 from Omni
Medical and AEBT in the form of

payments to Brahmin Interna-
tional Underwriting Insurance
Agency Inc., a Boston firm each of
the two men owned at various

times after 1985.
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• Mr. Rowe and Mr. Carpenter
embezzled $458,460 from AEBT to
pay kickbacks to William J.
Sweeney & Associates Insurance
Agency Inc., an agency that acted
on behalf of the auto dealers' as-

sociation and that received 8% of

premiums paid by AEBT partici-
pants, the indictment alleges.

Agency Presidnet William J.
Sweeney Jr. could not be reached.

• Mr. Carpenter solicited and
received $36,676 in kickbacks to

choose Lexington Insurance Co. to
provide medical stop-loss coverage
for Omni Medical and AEBT.

Lexington, which is not a named
defendant, was the stop-loss in-
surer for Omni Medical from 1986

to 1988 and for AEBT from 1987 to

1988, the indictment says.
The alleged kickbacks were de-

ducted by Harbor before premiums
were remitted to Lexington, an
American International Group Inc.
unit, said a source familiar with
the case.

Lexington General Counsel Pa-

EDS ANALYSIS

trick Foley said he hadn't seen the
indictment and couldn't comment.

• Mr. Rowe and Mr. Carpenter
concealed payments of AEBT
assets to Harbor and Sweeney,
along with the cause of overdue
claim payments, the insufficiency
of funds available to pay claims
and the receipt by AEBT of funds
from the Omni trust.

In addition to the conspiracy and
mail fraud allegations, Mr. Rowe
and Mr. Carpenter face ERISA-re-
lated theft and kickback charges as
well as charges of filing false bene-
fit plan descriptions for Omni
Medical and failing to file required
documents for AEBT. Ms. Dunlop
is charged with conspiracy, mail
fraud, ERISA-related theft and fil-

ing false statements.
If convicted on all charges, Mr.

Rowe could face 109 years in
prison and $5.6 million in fines;
Mr. Carpenter 113 years in prison
and $6.1 million in fines; and Ms.
Dunlop 55 years in prison and
$2.75 million in fines. I
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Antitrust hearing s€nted Aetna Casualty & Surety Co "I think, from the questions he Molly Boast, an attorney with Le- ments, David Slaby, an attorney with
He focused on the McCarran-Fergu- asked, Judge Noonan clearly seemed Boeuf, Lamb, Leiby & MacRae in San Jose-based Pettit & Mari, which

Cor.ttnited fron. page 2 son, sta:e action and global ccnspr- to be sympathetic tothearguments New York, which represents represents CNARe (UK)Ltd in the
por:ed :he derer dants, whle the Jus- acy issues Mr Evans of Del)evoise & the plaintiffs were making," com- Lloyd's of London un derwriting litigation, said that "you can't and
tice D€partmmt argued agamst the Flimpton in New York represents mented Lisa Tlegel, special assistant agencies in the litigation shouldn't assime from the way in
case's dismissal (ELI, Aug 13 1990, Continertal Reinsurance Corp (UK) Mmnesota attorney general "He-I think, correctly-per- which a question is asked where a
Ma; 21 1990) Ltd and Unionamenca Ir.surar.ce Co He understood the allegations and ceived that the insurance industry professor is gcing"

I, nis .989 decisicn Judge Ltd He focused on ccmity and stand- felt, "quite contrary to Judge engaged in perfectly appropriate Unfortunazely, it is impossible to
Sctwarzer had ruled that tne states mg Schwarzer," that there were suffi- activity" with respect to policy know what the decision iS likely to
failed to estafish that insurance in- Judge Noonan, a Reagan appon- cient grounds to establlsh a boycott, forms and did not act either coer- be,'' agreed New York's Mr
du;tr> cefendants viclated the tee and a former pNfessor at Boalt added Ms Tiegel cively or in violation of ar tizrust Schwartz "It certamly did seem that
Mclarran-Ferguson Act ty engaging Hall Szhool of Law in Berkeley, laws, said another defense attor- Judge Noonan is very, very receptive
in a boyectt Antitrust mmunities Cuesticred whether regulated di- J ney to what we had to say, and I thlnk it
that insurers enjoy under ttat 1945 mestic nsurers had used nor-regi- 1 When a group says it Ms Tiegel commented, "Judge was particularly gratifying to hear
lav· do nct e<ter.d ro toycotts or lated faeign defendants to engage m I Beezer's views were less clearly he'd identified kind of the bulk of the
coercion a boyx,tt He suggested that the de- 1 will not sell

made than Noonan's, but I think he defendants' approach as essentially aftfcojjf cndaarrsn-;::da' ·t:;triobl 1 reinsurance, 'you've tried to ask more pointed ques- misrepresentation of the allegations
tions" of the plaintiffs Ms Tlegel the states made m the complaint," he

the basis of ccinity-a renprocal re- clients use tools prohibited by got a boycott,' Judge said she is more confident about added
spect for foreign law-on several McCarrEn " Noonan says. Judge Noonan's views on tte case But, Mr Schwartz noted, "it's not

"Whan they use an unregulat2d "I'm Just not sure about Beezer " really possible to get a reading with
exercising jurisdiction o,er the for- componant, there's no protection," - gleton is an Alaskan federal district this case"
eign cefendants said Juige Noonan Judge appolnted by Presidert Bush "I've learned that you can't dis-

The judge also granted the defen- He also suggested that a refusal She said Judge Noonan also was who is temporarily serving on the ap- cuss votes based on Judges' questions
dants' motion -0 dismiss the case on to offer reinsurance, a: alleged in concerned that the defendants argued pellate court It's ]ust not a reasonable thing to do,"
the state action doctrine That doc- the sun constitutes a boycott "Were there was msufflcient impact in the Despite Judge Noonan's apparent said Massachisetts' Mr Gold
trne prcv.des immunity from anti- talking about boycott YoL don't United States to Justify that the court sympathy for the plamtifs and Judge "It's readmg tea leaves," said Ri-
trlst laws if the anticompelitive re- know :he ordinary meaning of boy- has lunsdiction over the foreign de- Beezer's for the defendants, .awyers chard D Monkman, former assistant
straint of trads reflects a state policy cott," 12 told Mr Hartans Wher a fendants on both sides cautioned against pre- attorney general for Alaska, and now
and if th€ st::e activel> sdpervises group 05 people say they will not sell But, on the other hand, the de- dicting the outcome an attorney wlth Dillon & Fmdley m
any pnvate antlcompetitwe product zemsurance, "you've got a boyzott -' fendants also argued that the states "People say you Just can't tell any- Juneau, Alaska, who attended the

.rudge Echarzer also d,smissed Mr Harkins demed the charge regulated the foreign defendants' thmg from the arguments," said Ms hearmg "You never know whether a
the attorre>s general's glooal con- Judge Noonan's major ccncems conduct and therefore they enjoyed Boast "I think the results are Just Judge is argumg from conviction or
splacy charge They had alleged that 'were whether reinsurance, vhict is antitrust immunity under McCarran- completely unpredictable" simply to understand the party's real
U S msurers anc certain insurance not sib ect to state regulation anc is Ferguson, Ms Tiegel said It seems Each judge was interested m dif- position or arguments, so it's really
trade groz.ps conspired wth foreign outside the ISO process, was brough: odd, she added, to have state over- ferent issues, "so I don't tknk you difhcult to tell "
re_nsurers to restnct coaerage avail- in to L se as enforcement muscle sight, but no federal junsdiction can draw any conclusion from it," Attorneys for both sides said a split
atle under general habllity insurance agains: ISO and aganst consimers," "I think Judge Noonan's focus lS Ms Boast said decision in which some, but not all,
pclicies said Thomas M Alpert, assistant incorrect," commented a defense Judge Noonan asked some ques- defendants are dismissed from the

He did, h,mever, rule that the at- Massachusetts attorney general "It's attorney "I think his frame of ref- tions about McCarran-Ferguson that complex htigation is conceivable For
torneys general do have standing to our belef it was, ard I thmk he un- erence appears to be wrong " were not necessarily favorable to the instance, the foreign defendants
sue denstooi that point . The Judge appears concerned defendants, "but it also seemed Judge could be dismissed from the case, but

Frequer t qfiestions from tne }udges Rielk ard L Schwartz, as sistant about whether state law regulates Beezer is gomg our way," said an- not the domestic defendants, or vice
punctuazed the lawyers' oral presen- New York attorney general, ccm- reinsurers and about the applica- other defense lawyer With Judge versa
tations mented that Judge Noonan 'is cer- bility of the McCarran-Ferguson Singleton "impossible to read, ' the

Particularlq vehement was Judge tainly -ery concerned, [ thirk, with antitrust exemption. But instead, lawyer added, "it's impossible to read
John T Noonan Jr, who closely the fact that it was really imposm- the attorney said, the focus should as to how it comes out " Judge saysquest-onei the two defense attorneys ble to say the Londm compames are be on whether the conduct is regu- Extreme views judges express dur-
John G Harkins Jr and Martm F sublect to state regulation iy New lated, not on who regulates it ing oral arguments are sometimes
E Jans York or California, or any other state Judge Robert Beezer, also a Rea- tempered or even changed du·ing the

Mr Harkins, 02 Philadelpola-based He was certainly very struck by gan appointee, questioned plain- process of reaching a consersus, she he'll uphold
Pepper, Harilton & Scheetz repre- that" tiffs' attorneys about state insur- explained "It's very very difficult to

ance regulation and the impact of predict "
insurers' actions on the market In explaining why they hesitate to referendum

Alkinlic Slur delivers:
Plaintiffs' arguments were deli- predict Judge Noonan's position, de-

vered by Laurel A Price, deputy fense attorneys focus on the judge's ATLANTA-A federal judge has
New Jersey attorney general who academic background indicated he will rule against con-

EXPRESS SERVICE focused on the McCarran-Ferguson The Socratic method-using a se- sumer groups in a lawsuit charging
and comity issues, and Laddie ries of questions to test the soundness a 1990 referendum that limits the

OCCURRENCE FORM RAIUXOAD Montague of Berger & Montague in of a definition-is frequently used in liability of state entities was mis-

PROTECnVE LIABILITY COVERAGE! Philadelphia, who represented pri- the appeals court, but that does not leading
vate plaintiffs and discussed the indicate what the decision will be, U S District Judge J Owen For-
state action and standing issues said Richard de Saint Phalle of rester said last month that he

Responding to questions from Crosby, Heafey, Roach & May, m would issue a judgment in favor of
Excess Owners · I HIgn limits up to $6 million Judge Breezer, Mr Price said the Oakland, Callf He represer ts Hart- the state attorney general's office,

Protective Coverage, tool • Occurrence form defendants agreed to withdraw ford Fire Insurance Co in the htiga- which has opposed the suit, ac-
• Fast in-house policy,ssdance i statistical support and reinsurance tion cording to Ken Canfield, an attor-

Atlantic Stais liability • Competitive rate for occurrence-based general lia- "Judge Noonan is an extremely ney for the plaintiffs with Doffer-
coverage is just the ticket For the coverage your insureds bility policies during the mid- bright person who spent many years myre Shields & Canfield in

Maire, get onthelast track withwhen ra,lway ccnstruction 1980s "It's the very core of what following the Socratic method at Atlanta
prOJcts require insurance Atlantic Star

the McCarran act was intended to Boalt Hall, and he knows how to ask Georgia Citizen Action and
that the contractor has Call your agent or broker, or . attack," he said the hard questions " But, Mr de Common Cause/Georgia last fall
difficulty In obta,ning Our - contact us direct at

"I think (Judge Beezer) was Saint Phalle added, that "doesn't sued claiming that the referendum
express service puts (516) 626-3057
construct}on co,tractors H FAX: (516) 626-0738 really focusing on the elaborate necessarily mean it's where he's language was misleading

regulatory approval process that golng" The grot.ps claimed in their suitnght on the job without
costly delays approved (policy) forms," said Refemng to Judge Noonan's com- that the wording would lead voters

to "believe that there is currently

9ARIA no provision for suit or for waiver
INTERA,EDIARIES INC. of sovereign immunity and that the

passage of the proposed constitu-
165 ROSLYN ROAD tional amendment can only in-
ROSLYN HEIGHTS, NY 11577 crease the state's liability to citi-

zens "

The suit noted, however, that the

Georgia Constitution already

KAWG] Peat Marwick waives the defense of sovereign im-
munity for a state entity that buys
liability insurance, allowing
awards up to the limits of the in-

4.* I is pleased to announce that surance--*

During polling hours Nov 6,
itrf-- £ Judge Forrester ordered state offi-

Herbert E. Goodfriend cials not to release the vote count

until he made a final ruling At
that time, the judge agreed that the

has become q#iliated with the Insurance Consulting Practice ballot language could be mislead-
ing (BI, Nov 12,1990)

in the New York office The referendum passed with
53 1% of the vote, according to the
Georgia secretary of state's office

February 18,1991 At election time, Attorney Gen-
"

eral Michael Bowers maintained

- that the purpose of the referendum
was to allow the legislature "to re-

.Nd I store good-faith immunity for em-
ployees" of the state, even if insur-

-9 f ance covered their actions
. A

Mr Canfield said he expects the
ruling would be appealed

I--C
l- -By Colleen Johnson



New Hampshire
Continued from page 3
not be met because 'few individu-

als suffer non-economic damages in
excess of $250,000,' we fail to under-
stand how a cap of $875,000 could
meet the test, simply because even
fewer individuals would be affected

by a higher cap," the court said,
quoting its Canson decision.

In addition, the court found-as
it did in the Carson case-that it

was "simply unfair and unreason-
able to impose the burden of sup-
porting the medical care industry
solely upon those persons who are
most severely injured and therefore
most in need of compensation."

And, the court noted, defendants

are protected "from the ills" of a
runaway jury "that has imposed a
disproportionally high award" by the
discretion of the trial judge, who can
reduce such awards.

However, the New Hampshire Co-
alition for Affordable & Available In-

surance Protection, which filed a
brief supporting the defendant, re-
jected the "protection" provided by
trial judge review.

"Presumably, the Legislature en-
acted the statute because it did not

think the 'always available' judicial
remedy was adequate to cope with
the problem," wrote the Coalition, an
organization of employers and other
groups that studies tort liability
problems and possible solutions.

And, the defense in the Branni-
gan case contended that since there
are discernible differences between

the first damage cap and the cap en-
acted in 1986, the Carson ruling
should not be applied. For example,
the cap that is applicable in the
Brannigan case is much higher than
the cap in the Carson case.

However, the court also rejected
that argument.

Both the Carson and Brannigan
rulings focus on a distinction be-
tween plaintiffs with non-economic
damages that exceed a cap and those
whose damages don't, the court said.

The defense in the Brannigan case
also argued that the court should not
rely on its decision in the Carson case
because the applicable cap in that
case applied specifically to medical
malpractice awards while the 1986
cap applied to non-economic dam-
ages in all personal injury cases.

But, the court again disagreed.
"First, and most important, the

language of Carson evinces a rejec-
tion of the cap itself, and not merely
a concern that medical malpractice
victims were subject to a cap while
other tort victims were not," the
court said.

As the Supreme Court did m the
Carson case, it applied a higher level
of scrutiny in reviewing the constitu-
tionality of the $875,000 cap than
other state courts typically apply in
reviewing state laws.

Scott Goetsch, a defense attorney
with Semmes, Bowen & Semmes in
Baltimore, explained that state
courts traditionally have reviewed
the constitutionality of laws using
two standards of review: strict scru-
tiny and rational basis.

Mr. Goetsch explained that the
strict scrutiny test-which is more
stringent-is reserved for laws that
could violate fundamental rights, like
race discrimination or restrictions on

freedom of speech.
However, other laws typically have

to pass the rational basis test. A law
passes this test if a court feels the law
is consistent with its intended goal.

However, a "middle-tier scrutiny"
has evolved, said Martin L. Gross, an
attorney with Sulloway, Hollies &
Soden in Concord, N.H., who helped
draft the Coalition's brief.

Under this test, a court looks at
whether the law can accomplish its
mtended goal.

This new level of scrutmy has been
applied in some cases challenging
laws that allegedly abridge funda-
mental rights, Mr. Gross said. But it
"has never been applied to the test of
the constitutionality of a damage cap
before Carson," he said.

The New Hampshire Supreme

Court said it feels that applying this
middle-tier standard to the 1986 stat-

ute is appropriate.
The court explained its rationale

by again referring to its ruling in
the Carson case, in which the court
said that "although the right to re-
cover for personal injuries is not a
'fundamental right,' it is neverthe-
less an important substantive right."

In giving a higher priority to per-
sonal injury recoveries, the court said
"the rights involved herein (were)
sufficiently important to require that
the restrictions imposed on those
rights be subjected to a more rigorous
judicial scrutiny than allowed under
the rational basis test."

Mr. Gross, who also is counsel for
the American Insurance Assn. in New

Hampshire, says the court's ruling is
an example of "judicial activism."

"When you use the middle tier
scrutiny, you are wading right in the
middle of tort reform," he said. "You
intervene in fundamental legislative
decisions."
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New Hampshire decision to uphold Carson " how many awards Insurers think will anj minds about whether to chal- medical malpractice cases
"Once you get into the middle exceed $875,000 lenie a state statute " The Minnesota Supreme Court has

Contznued from prevzous page ground, if you don't have a statute Mr Felmly said the state does not 'Each state thinks indepencently, ruled that caps on all damages in-
"I would say that the court iS mak- that 16 rational, fair and reasonable, have a history of "runaway" Jury and each state will continue to make volving liquor liability are unconsti-
ing policy decisions," said Martin then that statute may be in some awards "Tiene is no doubt that there lt E own drision on these caps," Mr tutional, though caps on all damages
Connor, president of the American trouole," said Bruce W Felmly, a are people m New Hampshire %ho Schwartz said in litigation involving public entities
Tort Reform Assn in Washington, plaintiff's attorney with McLane, would recover $875,000 or more, but Supreme courts in Florida and are constitutional
D C "All of us read Carson as apply- Graf, Raulerson & Middletoi PA in not that many" Wash_ ·lgton also ha Je found statu- California, Kansas and Maryland
ing to medical malpractice " Manchester, N H However, Mr Gross disagieed tory caps on non-economic damages supreme courts have ruled that caps

But, according to the court's Bran- The decision should have little ef- "New Hampshire has its share of unionstititional in all tort cases, ac- on non-economic damages are con-
nIgan ruling, "if a court were to defer feet on liability insurance rates in high-over $1 million-awards " ccrding to ATRA stitutional foi some or all tort casa,
to a legislatuze's finding that the New Hampshire, said MI Gross But, Mr Gross does not believe And, sipreme couits in anothei according to ATRA And supreme
statute bore a 'fair and substantia_ "The cap was too high to have a that the ruling will influence courts sezen sta:es-Illinois, Montana, New courts in seven other states-Idaho,
relation' to the object of the legisla- demonstrative affect on Insurance m other states to overturn statutes 11- Mexic), North Dakota, Ohio, Okla- Indiana, Louisiana, Massachusetts,
lion, it would be abdicatlng Its judi- availability and affordabilily in the mitlng non-economic damages homa anc Texas-have found caps on Nebraska, Virginia, and Wisconsin-
cial role ' Such power rests with the state" m the first place, he said "The decision will be one more all damage awards unconstitutional have found caps for all types of dam-
judicial branch rather than the legis- V_ctor E Schwartz, a p artner at holding for (challengers) to use to In certain tort cases ages constitutional, ATRA says
lative branch the court said Crowell & Moring in Washington, argue why caps should not be al- The Kansas Supreme Court has .

Plaintiffs' attorney Ms Lukey, said DC, said whether liability _nsurance lowed Bus there is no ringlng prose rued .hat caps on pam and suffering Brann:gan vs Usitalo MD et al, New
that "we believe it was the correct rates in the state will rise depends on in this decision that woulc. change afarcs are unconst_tutional only in Hampshire Supreme Court, 90-377
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House of Lords to rule on tail cover
By STACY SHAPIRO upheld a High Court ruling that J Underwriting Ltd As underwriter, pated on the first excess layer,

syndicate 126 was liable for claims The Minet Mr Posgate agreed then to partici- which was for $20 million excess
LONDON-A dispute to be under the slip's extended didcovery

professional liability pate on the Minet line slip of $20 million, as well as the third
heard in Britain's highest court -or "tail coverage"- clauses The line slip at issue in this case excess layer, which was for $20
this summer will determine Under such Clauses in claims-

whether underwriters that with- made policies, a policyholder lS though Mr Posgate was forced to cording to court papers
draw from a line slip must provide given additional time beyond the coverage to the Big leave Lloyd's in September 1982 "Very substantial lines of profes-
"tail coverage" to policyholders, expiration date of the policy to re- Six accounting firms. because of allegations that he mis- sional (liability) insurance intro-
even if the slip continues to pro- port losses that occurred during appropriated Howden and syndi- duced by Minet were underwritten
vide them with coverage the policy period if the underwriter

line slip provides incepted in November 1982, even million in excess of $50 million, ac-

- cate funds Mr Posgate was ac- by syndicate 126," said Lord Jus-
The dispute involves a Lloyd's of cancels or fails to renew coverage quitted of criminal charges in 1989 tice Neill in his Court of Appeal

London syndicate that decided to The accountants professional 11- chael Harris, underwriter for syn- (BI, Aug 29,1989) decision

end its participation in a line slip ability slip-placed by Minet In- dicates managed by A J Archer & The line slip that syndicate 126 The case mainly involves the
providing professional liability ternational Professional Indemnity Co Ltd, which is running off syn- joined allowed Minet to bind wordings of three-year claims-
coverage to the Big Six account- Ltd or its predecessor J H Minet dicate 126 three-year professional liability made policies that were bought by
an ts Al th ou gh the syn dicate & Co Ltd -provided coverage to But, he said, recoveries against policies until November 1984, ex- the six accounting firm plaintiffs
ceased underwriting, the account- six ma]or accounting firms Touche syndicate 126 will be limited be- plained Mr Harris This means in June 1984 The policies all con-
ants' coverage was renewed by Ross and Deloitte, Haskins & Sells, cause the syndicate participated that syndicate 126 could be bound tained a typical provision for ex-
other underwriters on the line slip which have since merged, Arthur mainly on layers m excess of $20 on policies that wouldn't expire tended discovery coverage

Lloyd's member Colin Baker, Young & Co and Ernst & Whinney, million until the end of 1987, he said The extension clause said that if

representing all members of syndi- which have since merged, Arthur Mr Harris said he hopes the The Minet professional liability the underwriters refused to extend
cate 126, formerly underwritten by Anderson, and Price Waterhouse House of Lords will reverse the de- insurance line Sllp lS one of the the policy, "the assured firm shall
Ian Posgate, has been given leave Although lt lS nOt known exactly cision because it "makes commer- most important in the world, co- then have the right, upon payment
to appeal to the House of Lords a how much the accountants are cial nonsense " vering the world's largest account- of an additional premium of 100%
recent ruling that would force the seeking under the extended disco- The events leading up to the case ing firms Over the years lt has had of the last annual installment of
syndicate to pay millions of dollars very clauses, the firms have noti- began in 1982, when Mr Posgate, several underwriters Join and leave premium, to an extension of the
of claims under extended discovery fled underwriters of about 1,000 one of Lloyd's most successful and the slip, said Mr Harris The line cover granted by this policy in re-
clauses in policies written by the potential losses overall since the flamboyant underwriters, still was slip at times could provide up to spect of any claim or claims made
syndicate as part of the slip end of 1982, with each loss averag- writing for syndicate 126, then $150 million in coverage, he said against the assured firm during the

The Court of Appeals on Feb 28 ing more than $2 million, said Mi- managed by Alexander Howden Syndicate 126 normally partici- Conhnued on page 34

LONDON Power failure damages
4 "

London insurers Brazilian smelting plant
.

-v,'©-«---4 Barcarena
,4 +

, 1.
BRAZIL

standardize rates BARCARENA, Brazil-Aluminio do Brasil SA, serve the heat of the
an aluminum smelter, incurred millions of dol- liquid aluminum in 44.6,7 4

lars in losses when a power outage earlier this the smelting pots for ti,4A,W
month shut down production and solidified much of about six hours after t: 6 r' ' Rio de Janteo .,Sao Paula•--0for Gulf war risks the aluminum being processed a blackout, they say »W , *'.

The Albras plant lost power for 12 hours on Thereafter, it begins 08 *. 8
March 8 The outage irreparably damaged a still to solidify, expand- ,* A. .
undetermined number of the plant's 284 smelting ing and breaking the 0* %,4 4.

By GAVIN SOUTER from Colombia, but other types of pots, where alumina powder was being reduced into pots
1,:J/4.26 1-- -r

coverages set by the committee, in- aluminum through an electrolysis process Albras Director of E

LONDON-War risk un- cluding coverage against damage The plant is 51% owned by the Brazilian gov- Sales and Finance &**» 44 /-,*,2*.t
derwriters are again reducing rates caused by strikes, are now under- ernment mining concern, CVRD, and 49% by a Jap- Aroldo Gheren said .#***A Li.'„1, %. 1
in the aftermath of the Persian written on a held cover bas is, anese consortium that at least 40 pots 4 'y Mrea 9 1
Gulf War meaning underwriters can set their Albras has $75 million of coverage for property were affected, re- .

The joint Lloyd's of London/In- own rate losses from Sul America Companhia Nacional de quiring replacement Z *t i,, tgletall .: 1
stitute of London Underwriters Seguros of Rio de Janeiro However, coverage for of the electrolysis
cargo war risk rating committee Springbett steps down damage caused by an electricity blackout is covered mechanism
met last week to set new marke- under a separate policy with $50 million in limits The Sul America GRAPHIC BY CYNTHIA WA SON

twide rates As a result, a single One of the founding triumvirate Representatives from Sul America and its rein- coverage was 60% reinsured with the IRB, which in
rate, described as "all other Gulf of PWS Holdings PLC has given surer, the state-owned Instituto de Resseguros do turn ceded 40% of the riks to ltS U S subsidiary,
ports and places zone" in the mar- up his executive position at the Brasil, were at the plant last week to evaluate the United American Insurance Co of New York, ac-
ket, replaces separate rates for the Lloyd's of London reinsurance extent of damage cording to Mr Gils
following areas broker Jose Paulo Gils, manager of the IRB's engineering One-third of the coverage written by Sul America

• Iranian Gulf ports, places and David Springbett, who is the "S" risk department, said damage would probably total was reinsured by a group of private Brazilian in-
offshore islands north of 27 de- in PWS and has served as deputy between $15 million and $50 million surance companies and the other 66% was rein-
grees 30 minutes north latitude chairman of the company, will stay The damage to the plant was so extensive because sured with Munich Reinsurance Co of Germany,

• Iranian ports, places and off- on as a non-executive director the Albras blackout lasted so long, according to Mr Gils said
shore islands south of 27 degrees His position was unique and he aluminum industry sources It lS possible to con- -By Rik Turner
30 minutes north latitude, and will not be replaced, said Lord
north of 26 degrees north latitude Pearson of Rannoch, the chairman

• Gulf ports and places other Mr Springbett iss considering
than Iran north of 27 degrees 30 setting up his own direct broker
minutes north latitude focusing on health insurance and Aussie market tightening

• Gulf ports and places south of specializing in insurance for ab-
27 degrees 30 minutes north lati- normalities in babies, Lord Pear- By KATE McILWAINE pain'' and There has been an "unprece-
tude and west of 52 degrees east son said Australia reinsurers dented frequency of natural disas-
longitude If Mr Springbett goes ahead Australian property/casualty in- are having ters- with the Newcastle earth-

• Qatar and Bahrain ports and with the new business, PWS may surers are predicting rates will rise trouble plac- quake in December 1989 (BI, Jan
places take a stake in it as an investment, during the peak renewal season in ing retroces- 1,1990),and the Sydney hailstorm

• Other Gulf ports and places he added "We may invest in the June sional covers, of March 1990 (BI, April 2, 1990)
east of 52 degrees east longitude company but lt W111 Just be an in- Although the highly competitive 0 he said being the largest and third-largest
other than Iran vestment as we want to stick to re- Australian market has been soft "It's all natural disasters, respectively, to

Marine cargo war risk rates for insurance " for many years with rate cutting 'C, coming to- have hit the Australian insurancethe "all other Gulf ports and places Mr Springbett's decision to step the norm, a recent flurry of natural gether for the Industry," according to Ron S
zone" are set at 0 05% of insured down "is an appropriate move for catastrophes, higher reinsurance first time Peden, manager of broker insur-
value This is either lower than or him and us He would like to move costs and recession-dampened in- With disasters on all continents, ance operations in Australia for
identical to the individual rates it on to other things and we can allow vestment returns are forcing many everyone's been hit," Mr Zaccar AMP General Insurance Ltd , a
replaces other to people to move up in the underwriters to bite the bullet said Sydney-based unit of the Austra-

The aviation cargo war risk rate company," Lord Pearson said In fact, underwriters say they Chris L Meller, managing direc- lian Mutual Provident Society
of 0025% for the zone is same as No new deputy chairman will be were able to push rates up "a lit- tor of CIGNA Insurance Australia Detenorating claims experience,
the rate for all of the separate appointed as the post reflected Mr tle" during year-end renewals, but Ltd in Sydney, said the long-over- underpricing and the consequent
zones it replaces Springbett's position as a founder most are anticipating at least a due hardening began with year- increase in insurers' expense

In addition to changes in Persian of the company, Lord Pearson 20% rise during June renewals end renewals ratios, combined with the re-
Gulf rates and zones, Colombia lS added A combination of factors lS driv- "We've really reached the bot- cession, means hardening rates in
now listed asa separate zone be- Lord Pearson, Mr Springbett ing the hardening in Australia, ac- tom of the barrel," said Mr Meller June, he said
cause of strikes and civil commo- and John Webb left broker C T cording to Felix Zaccar, Sydney- "I think prices are hardening in a "The market cannot afford-and

tion currently disrupting industry Bowring & Co m 1964 to set up based managing director of Gerl- lot of classes It's been a bad year we cannot afford-to absorb the fi-
in the country PWS Only Lord Pearson remains ing Global Reinsurance Co for property, with fires and natural nancial losses inherent in the

The standard war risk rate of Mr Webb left in 1975 Australian insurers are showing catastrophes," he said "The fre- pursuit of market share in spite of
0025% of insured value remains Mr Springbett's 1% stake makes bottom-line losses, parent com- quency of fire losses was up in re- increasing claims and expenses
for marine cargo bound to and Continued on page 34 panies are "going through some lation to previous years " Continued on next page
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Australian market

Continued from previous page
Long overdue action is required to
move prices upwards," Mr. Peden
said.

Commenting on year-end renew-
als, Keven J. Kinsella, manager-cor-
porate insurance for GIO Australia in
Sydney, which is owned by the gov-
ernment of New South Wales, said
there had been no "kamikaze rate re-

ductions."

But now, "a number o' un-

derwriters are making a major
stance. They will be demanding rat€
increases and they'll get thern." Mr
Kinsella said.

"I just hope the brokers are tell-
ing their clients to expect that," he
added.

Terry R. Herbert, general manager
of Melbourne-based GRE Insurance

Ltd, a unit of UK insurer Guardian

Royal Exchange Assurance P.L.C,
agreed that many insurers are issuing
clear instructions that underwriters

are to get higher prices or lose market
share.

"Prices must go up if we want to
survive-it's getting to be a ques-
tion of that now," he said.

Mr. Kinsella said the market will

definitely harden in June as a re-

sult of heavy losses in Australia and
overseas, as well as the increased cast

of treaty reinsurance at year-end re-
newals (BI, Jan. 7).

"Australian companies wi* Lon-
don parents will be getting the mes-
sage. Companies must forsake pre-
mium growth in favor of profit," he
said.

Mr. Kinsella stressed that the er-

pected hardening of the market is
more than wishful thinking on the

part of underwriters. "Rate increases
have been suggested in the boar-
drooms (in the past)," he noted. But
this time, he said, the instruction will
get down to the underwriters.

There are insurers that have told

their underwriters to lift rates by
20% or not write the business, he

said, though he did not -ite specit-c
examples.

"The disastrous results of some in-

surance companies are fcrcing man-
agements to make the hard decisions.
There is pressure from parent corn-
panies and shar.holders," Mr. Kin-
sella said.

"Brokers are realizing that the
market is squeezed, th€re is noth-
ing .eft in the kitty and the only
way we can gc is up. The clients
have had a good run Eor the par.
five to 10 years. The honeymoon is
over," he said.

Contributing to an expected turn
in tne market, several major Arls-
tralian insurers reported bad results
last year.

AL Sydney-based LAI Insurances
Ltd., profits were off 69.6% for. rhe
year-ended June 30,1990. And -he
non-life underwriting less was $72.3
million Australian ($57.3 million at
June 30, 1990 exchange rares). Rod-
ney S. Adler, the chief executive, a:-
tributed the losses to the Newcastle

earthquake, the Sydney hailstorm
and floods in Queenslind (BI, Feb.
4).

Mercantile Mutual Holdings Ltd.
of Sydney repcrted a $42 million
Australian ($34: million at Sept. 30,
1990, exchange rates) underwrising
loss for the year-ending Sept. 30,
1990.

And Nationa] Commercial Union

Ltd. of Melboarne posted an aYter-

INTERNATIONAL

tax operating loss of $27.8 million
Australian ($22 million at June 30,
1990 exchange rates) for the year-
ended June 30, 1990. Its net under-

writing loss for the year was $105
million Australian ($83.2 million).

Reduced property and stock mar-
ket values, as well as lower interest
rates, means insurers are getting "no
joy in their investment incomes," so
companies have to improve perfor-
mance in the insurance sector, said

Hans A.J. Sprangers, chief executive
of Sydney-based Lumley General In-
surance Ltd.

"Insuring commercial property is,
on average, cheaper now than it was
10 years ago. With the storms and
earthquakes, that can't last. Rates
will have to go up at least 15% to 20%
in June," Mr. Sprangers said.

Lumley General had "seen the rot
set in years ago," he said. The insurer
has not participated in any "unrealis-
tic underwriting," he added.

Ray Kent, insurance manager for
Brisbane-based Suncorp Insurance &
Finance, the Queensland govern-
ment-owned insurer, said the mar-
ket has hit bottom and "things can
only get better." He said he antici-
pates rate increases in June, but as
of last month had not yet seen much
real evidence of them.

GRE's Mr. Herbert said the mar-

ket is "hardening a bit." There are
still "horror stories about specific
cases in which rates are cut to the

bone, but the horror stories" are get-
ting fewer, he said.

Rates will rise, but gradually, he
said. However, there is a determi-
nation among insurers to hold the
line that Mr. Herbert said he has

not seen in four years.
"There's a lot of pressure from

To cut your downtime, our
specialists handle both the
appraisal and adjusting And
they have experience-based
expertise in such areas as
construction, mining, logging,
precision machinery farm
and marine equipment.

To give your claims a fast
start, report them to one of
our four conveniently located
regional offices, for referral to
the nearest adjuster with the
right expertise.

Ask for our Claims Directory
and more information. Please
contact:

Michael j. O'Malley
Assistant Vice President

Continental Loss Adjusting
One Continental Drive

Cranbury, NJ 08570-0001

Tel: (609) 395-2368
Fax: (609) 395-6303

/ Continental
1 Loss Adjusting s

There when it counts.

shareholders, which certainly focuses
the minds of chief executives," he
said.

In addition, the 1990 demise of two
life insurers-Occidental Life Insur-

ance Co. of Australia Ltd and Regal
Life Insurance Ltd.-made non-life

insurers more aware of the need for

survival, according to Mr. Herbert.
A judicial manager has been ap-

pointed to take control of the two
companies, while an inquiry is being
conducted into their proposed sale by
parent company, Battery Group Ltd.
of Melbourne. Prompted by the life
insurer failures, the Australian gov-
ernment imposed more stringent fi-
nancial regulations on both life and
non-life insurers (BI, Dec. 3, 1990).

A few insurers, though, predict the
market will not turn until later in the

year.

Bob Wagstaffe, divisional manager
of National Commercial Union, said
he wanted to see rates rise by 10% to
15% in June, but that those levels are
"not necessarily achievable."

He said the premium pool is in-
sufficient to cover the massive prop-
erty losses seen from the Newcastle
quake, hailstorms and industrial
fires. Nevertheless, he predicted that
it would be November and December

1991 before there was "any real
movement" in rates.

Mr. Wagstaffe said his company
has set its rates to obtain "a fair

and reasonable premium for the risk"
and would not be undercutting. "In-
vestment returns can no longer carry
poor underwriting returns," he said.

Mike Grossman, regional casualty
manager-Australasia in Melbourne
with American International Group
Inc., said nothing so far suggests a
substantial hardening in June. Re-
newals being negotiated this month
will be a better indicator.

Mr. Grossman said that there

would be some hardening in the li-
ability lines, but contends there is
a lot of capacity in the Australian
market to counterbalance the tight-
ening in London.

Given recent indicators like the

number of corporate executives
"under investigation," the number of
companies that had "fallen by the
wayside" and the recession, liability
underwriters "ought to be a bit con-
cerned," Mr. Grossman said.

Meanwhile, a massive contraction
in the Australian reinsurance and re-

trocessional markets, coupled with
reduced capacity, increases the likeli-
hood of rising insurance rates, ac-
cording to reinsurers,

December 1990 treaty renewals
saw minimum increases of 50% in

the catastrophe market, with some
layers experiencing increases of 300%
to 400%, said Alan C. Drake, manag-
ing director of Sydney-based Munich
Reinsurance Co. of Australia.

"The proportional market is still
competitive, but reinsurers are look-
ing at all offers more critically. All
reinsurers are looking for insurers to
increase rates," he said.

Mr. Drake said insurers were find-

ing that shareholders and overseas
head offices were "casting a very dis-
cerning eye" on their Australian op-
erations, particularly now that com-
mercial interest rates have dropped.

"Capacity is reducing as reinsurers
are seeking a return on capital and
are looking very critically at the lines
they put down," he said.

Owen F. Roach, GIO's assistant
managing director of reinsurance,
said retrocessional rate hikes were

"very significant" at year-end, with
reinsurers paying two to three times
last year's rates for their retroces-
sional covers.

"With the Newcastle earthquake
and the wind and hailstorms we have

had in Australia, it is clear that we
contribute to the worldwide losses

and must therefore pay our share of
the overseas losses," Mr. Roach said.

The impact of reinsurance rate in-
creases could raise primary premi-
ums in Australia by 10% to 15%,
he predicted.

"Many reinsurers haven't got their
business fully placed because of a

lack of capacity," Mr. Roach said,
noting that GIO had only 60% of the
reinsurance protection it had in 1990.
However, he added, "that's what we

expected."
Most insurers said they paid more

for catastrophe cover when renewing
their reinsurance. Increases have

been 40% to 50% on average, with
some companies paying even more
for their upper layers, particularly if
they were badly hit by the earth-
quake and storms.

National Commercial Union's Mr.

Wagstaffe said catastrophe protec-
tion cost "substantially more" and
capacity in the property market for
some high-exposure risks was drying
up.

Gerling's Mr. Zaccar agreed that
catastrophe premiums have gone up.
He also noted that the direct insurers

would have to pass on those in-
creased costs to commercial buyers
"because there's no fat left."

"Those (insurers) who need to buy
up to $400 million to $500 million
levels would have trouble. They will
need to retain more at the bottom or

carry the top layers unplaced," he
said.

Retrocessional cover was harder to

place and the capacity in the London
excess-of-loss market had shrunk by
about 50%, Mr. Zaccar said.

"I'm optimistic we have seen the
bottom of the market. Rates will go
up, although they are not yet hard-
ening" across the board, he said.

Paul Allison, general manager of
Copenhagen Reinsurance Co. (Aus-
tralia) Ltd. a subsidiary of Den-
mark's Copenhagen Re, said a tight-
ening of retrocessional capacity in
London had forced Australian rein-

surance rates up and that was plac-
ing pressure on direct insurers.

"There are still some silly rates
around, but we are seeing improve-
ments. Things will be much tougher
in June," he said.

"1990 was a poor year for rein-
surers, with negative underwriting
results and bottom-line negative re-
sults. When we hurt, someone else
must, too," he said. I
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Impact of reinsurance renewals viewed
By GAVIN SOUTER "It became quickly evident that smaller limits were renewed with- year were only about $400 milhon, he treaties, Mr De Giusti said

most London remsurers were sitting out too much difficulty There was said He cites acqwsition-mmded AXALONDON-Year-end 1990 rein- back waiting to find out what would no general upwards movement in However, there still are direct Midi Assurances S A as an example
surance renewals will have severe re- happen to their own retro programs Price other than to reflect isolated aviation msurers who are making a All the pro-rata treaties formerly
percussions throughout the world re- before they could begm puttmg down poor loss experience," Mr Hancock profit or breaking even, so a dis- purchased by the insurers it hasinsurance market, experts predict hnes on other programs," Mr Han- added proportionate amount of the losses bought out have been replaced by anThe sudden and violent contrac- cock noted Medium-sized mutual and stock have been paid by the remsurance excess-of-loss program placedtion in retrocessional capacity Problems were compounded when regional companies had a relatively market, Mr Howard contended through AXA's remsurance unit, hepushed rates up sharply and forced many worldwide reinsurers refused easy time of it Remsurers consider Finally, the marine market has also explamed
ceding companies in many nations to write programs that contained them "preferred busmess" and prop- been rocked by large losses, like the Meanwhile, as premiums fell for
to seek coverage from new markets, London market excess-of-loss-or erty and casualty reinsurance for 1988 Piper Alpha 011 rig explosion several years, the 1990 storm lossesthey say LMX-busmess, he added these insurers was placed at competi- and the 1989 Exxon Valdez oll spill cost the French remsurance marketWorst hit by the capacity melt- One of the biggest blows of the tive rates, said Mr Hancock Direc- All of these losses forced the sud- 6 5 billion French francs ($1 27
down were the London, North Eu- renewal season was when CIGNA tors and officers hability coverages, den tightening of the London excess- bilhon at year-end exchange rates),
ropean and U S reinsurance mar- Corp closed ltS London remsurance though, were more difficult to place of-loss retrocessional market at year- Dr De Glusti said These losseskets Southern European markets, operation, Mr Hancock said because of the threat from the sav- end 1990, Mr Howard explained pushed reinsurance rates up an aver-which were not affected by winter Due to the lack of capacity, most ings and loans crisis The difficult 1990 renewal season age of 30% at year-end and causedwmdstorms, remained more stable retrocessional covers were less than Marine reinsurance programs were wall force three changes m the Lon- many ceding companies to increase

At a February conference spon- 75% placed durmg midyear 1990 re- renewed at terms that reflected the don market, Mr Howard predicted their retentions, he saidsored by Risk & Reinsurance Re- newals, Mr Hancock estimated individual msurers' claims expeli- • Excess-of-loss retrocessional Most programs were eventuallysearch Group Ltd , three reinsurance That shortfall forced many large ence, Mr Hancock said coverages will be based on far placed, but the remsurers on a pro-experts reviewed the past year from U S property insurers to cut their The background to the past re- sounder underwnting pnnciples gram were drastically changed asU S, London and contmental Euro- Caribbean exposures They wanted newal season m the London market • There will be fewer players m some major reinsurers tried to setpean perspectives to ensure that they would not be is one of lower profits, said Michael the market tougher conditions, he saidThe shortfall in London retroces- hit on both their domestic and in- Howard, deputy chairman of broker • Financial reinsurance will be- Problems in Belgium resembledsional capacity for U S ceding com- ternational coverages if another hur- E W Payne Cos Ltd For five come more common those m France, he said
panies did not happen overmght, ex- ncane, like Humcane Hugo in 1989, straight years, the loss ratio on the "What has happened has really The 1990 storms cost the Belgian
plained Tom Hancock, executive vp hit both the Caribbean and the U S remsurance accounts of the 50 largest been no more than a correction in a market 24 billion Belgian francsat Willcox Inc, a remsurance broker mainland, he said British general msurers has exceeded free market Its speed of impact has ($775 milhon at year-end exchangebased in New York, m a paper dell- In addition, U S insurers began 105%, he noted given the impression of somethmg of rates), and the market also was hitvered at the conference to look for more proportional cover One major reason has been mereas- a roller coaster," Mr Howard con- with several major fire losses, Dr

"During the first quarter of 1990, for U S mainland risks that might ingly costly natural catastrophes cluded De Giusti said
we began to notice a hardening of the be hit by hui'rlcanes The total msured cost of the 1987 Contmental European underwrites But rates did not increase sum-retro market This concern earned "By year-end, the problems that European windstorms, Hurricane also have faced an unprecedented se- ciently and the main reinsurance
over to what commitment they might we had anticipated following mid- Gilbert, Hurricane Hugo and the Ines of losses over the past four years, programs were placed quickly, he
be able to make at year-end," Mr year renewals became painfully clear 1990 European windstorms was al- noted Dr Gianfranco De Giusti, joint said
Hancock said m the paper as brokers found lt extremely dlffi- most $20 billion, which represents general manager of Umone Italiana In Germany, too, reinsurance pro-

In the meantime, capacity in the cult to complete the large property around 25% of the annual world- di Riassicurazione m Rome grams were heavily affected by the
U S marketplace was contracting catastrophe programs, say m excess wide non-hfe premium, Mr Howard However, loss experience-and 1990 European wmdstorms, but duethroughout 1990, he said For ex- of $175 million," said Mr Hancock said rate increases-varied throughout to pressure from ceding companies,ample, Metropolitan Reinsurance In order to complete progranns, "If we assume the reinsurers Europe, he said rates were not pushed up to the sameCo 's book of business was sold to brokers looked for new markets in worked to a premium-to-surplus "In France, the problem of com- extent as in some other EuropeanSkandia Insurance Co, US Inter- the Umted States and worldwide ratio of 2-to-1 (and) they paid, say, petition between direct insurance countnes, Dr De Giusti saidnational Reinsurance Co was placed The problem was partially reheved two-thirds of this $20 billion, then companies, common to many (Eu- On the other hand, Italy has not
m runoff by its parent, Home Insur- late m the renewal season when rem- another way of looking at the eu- ropean Community) markets, has be- been affected by any of the major
ance Co , and several other U S rein- surers re-evaluated their aggregate mulative effect of these catastrophes come so strong m the last 10 years storms in recent years and conse-
surers withdrew from segments of the exposures and took on more nsk, Mr is to say that they eroded about 40% that we can consider an under-ratmg quently excess-of-loss property rem-market (BI, Nov 12, 1990) Hancock said of the capital and surplus of the rein- for fire Industrial risks of about surance programs were placed easilyHowever, problems m the London Not all ceding companies were surance mdustry," Mr Howard said 5090," said Dr De Giusti and at reduced rates, he said
retrocessional market last year had a caught m the crunch, however Hard times also have hit aviation Several French mergers have also Italian reinsurers, however, have
more severe effect on U S cedants, he "Property cat covers in respect of reinsurers Their 1989 losses stand at significantly reduced the amount of also frozen "automatic capacities,"said regional carriers who buy much more than $1 bilhon, premiums that busmess reinsured through pro-rata he added

Reinsurer predicts market's future PROPERTY INSURANCE
FOR

By GAVIN SOUTER all acquisitions, there lS no signifi- more rationally defined purposes, This, m turn, was caused by a lack OIL, GAS & CHEMICAL
cant change in remsurance demand namely per-risk capacity, catastro- of information on the potential expo- RISKSLONDON-Future demand for re- at all," he said phe protection and the equallzation sures, he said

insurance w111 be fueled by the need Yet, for several reasons, retentions of results over time, Mr Baumguertel The more detailed consideration is
to generate per-risk capacity, the have grown, he added said given to this sort of exposure and
need for catastrophe protection and • Reinsurance markets have Facultative reinsurance will play the more commonly agreed methods
the need to balance results, says a shrunk and more and more markets a central role m generatmg per-nsk are used to assess them, "the more
leadmg German underwriter have reached the saturation pomt for capacity It wlll also persistently sub- stability will be reached as to the

Consequently, there will be ren- the traditional classes of Insurance stitute for treaty reinsurance as it be- amount of reinsurance capacity and
ewed interest m facultative cover- • Insurers and reinsurers have comes more important to assess indi- pncing with the final effect that more
age, more information on catastro- grown financially stronger, so the re- vidual nsks to balance portfohos, he demand for remsurance wlll emerge," 4 =0
phe nsks and greater use of financial insurance cessions that were effec- contended Mr Baumguertel said C=,reinsurance, said Christian Baum- tively a substitute for capital became Demand for catastrophe protection Finally, reinsurers must be allowed
guertel, board member at Gerling- less necessary is increasing as catastrophic losses to build up the necessary capacity to
Konzern Allegememe Versicherungs • It has become more difficult for become more frequent, he said underwrite risks in the future, he
AG FLOYD WEST & COMPANYnew msurers to enter the market, so However, catastrophe remsurance said

Cedants' retentions will also nse, demand for those proportional ces- rates fluctuate in extremes because Both traditional reinsurance and HOUSTON, TEXAS
said Mr Baumguertel, attributing the sions that are needed to protect both sides take a speculative attitude financial remsurance can be used to 1-800-873-6300
mcrease to a combination of factors, young and small portfolios has toward these coverages, Mr Baum- balance msurers' results over time, he

"A Crum & Forster Company„rather than Just Increased! merger and dropped guertel asserted said .
acquisition activity • There has been a shift from pro-

Remsurers overestimate the effect portional to non-proportional rein-
the current bout of mergers and ac- surance

A :quisitions Hnll have on the demand • There lS a lot less reciprocal A ..
for remsurance, he said at the Risk & business traded from company to
Insurance Research Group's renewal company EQUIPMENT INSURANCE MANAGERS, INC is now offeringseason conference m London • With year-to-year renewals

contractor liability programs for those large hard to place clientsIncreased retentions in merged making reinsurance conditions less
compames are largely hmited to per- predictable, cessions are reduced to Our new cost saving liability programs include contractors m the areas ofsonal 1lnes, auto and small commer- what is absolutely necessary
cial busmess, he said • The soft direct msurance mar- •Steel Erection

Larger portfolios, which are less ket has reduced reinsurance preml- EQUIPMENT INSURANCE MANAGERS, INC / k · 8,*rge Building
exposed to chance, are much more ums 21-1£* continues to offer liability A m · nin#em
complex The need for reinsurance • The steady merease m Insured
depends largely on the structure of values leads to a steady mcrease m mill&&/E programs for , • Land In¥,rovement
the merged portfollo, Mr Baumguer- msurer retentions m order to main- EQUIPMENT
tel said tam insurers' retention ratios 7Q . Cons:naction Equipment INSURANCE

Merged insurers often need the Turmng to the future demand for Mmittfactuvers MANAGERS. INC.
same amount of remsurance as the reinsurance, Mr Baumguertel said ' Equipment Rentals
individual companies did before there w111 be fewer global treaty ar-
merging, he asserted rangements

"Insurance companies acquired re- Also, reinsurance wlll become more For more Information, contact Member of

main separate bodies, especially specihc, and remsurers wlll less fre- ASSOCIATED EQUIPMENT DISTRIBUTORS (AED)Elaine Garner
AMERICAN RENTAL ASSOCIATION (ARA)when they form part of an mterna- quently follow the fortunes of ce-  4514 Cole Ave • Suite 700 Dallas, TX 75205 SCAFFOLD INDUSTRY ASSOCIATION (SIA)tionally operating group In these dants, he added dm 214/522-5204 • FAX 214/520-1664 SPECIALIZED CARRIERS & RIGGERS ASSOCIATION (SC&RA)cases, which form the malority of Instead, reinsurance will serve
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INTERNATIONAL
The professional marketplace

Tail coverage pated in the third excess layer of vidual, the actions of underwriters
the program, said the Judge The _n- are collective when wntlng policies

RATES AND CLOSING TIME:
Continued from page 31 ception of these annual policies together

Rates D,sphly ch=481 5 $11675 per column indt, mimmum 4 one inch Stmight penod of 36 calendar months after which had two-year extended dis- Justice Leggatt disagreed "In
das*fied s $10 50 per Ime, mnimum of 5 knes Count 34 chmucters per hne (mdude atch the date of termination, but only in covery clauses, was June 1, 1985 practice the liability of the un-
space and punctuahon as a dwmder) Addittonal $17 50 charge for 41 blmd box ads Only respect of acts committed before the However, syndicate 126 gave a 60- derwriters to extend the cover
those reponses whdi t mto a business sce enuelope zoll be forwarded R5ponses are date of termination" day notice of cancellation that 12 granted by the policies refers to theforwarded dmly

In March 1985, the Minet slip's would not renew the third layer poll- habllity of each syndicate to the ex-
Closmg Pubhshed eoery Monday Cepy must be m typewntten form by noon Tuesday, 6 leading underwriters gave a notice cies effective June 1986 tent of its line express on the poll-dap precedmg publtshmg date No ve,bal phone copy accepted Prepayment required for
all adverhiements Mad ads to Margiret Hikuto, Classlied Aduertising, 740 N Rush of non-renewal of pollcies that were "These pollcies expired on June 1, cies It follows that syndicate 126

due to expire May 31, 1987 But m 1986, subject to any discovery exten- 15 bound to the extent of its line toSt Chmgo, H. 60611 For more m/ommhon al// 312-649-5340 FAX 312-280-3189
the following months, some of the mon cover which might be available afford Indemnity to the plaintiffs

NOTICES
reserves all rights to any and all de- syndicates participating on zhe first to the assured for a further period of under the discovery extension clause
fenses of Provident concerning such excess layer decided they would 24 months," or until June 1988, said m their respective pollcies "claim All Proofs of Claim must te duly

IN THE CIRCUIT COURT OF COOK sworn to before an Officer authorized renew the coverage on June 1, 1987 Lord Justice Neill Lord Justice Neill of the Court of
COUNTY, ILLINOIS lo take oaths Syndicate 126 and other un- Before giving notice of ltS deci- Appeal agreed with Justice Leggatt'sCOUNTY DEPARTMENT,

CHANCERY DIVISION · THE LAST DATE FOR THE FILING OF derwriters decided not to renew their sion not to renew, Mr Harris wrote finding "I am satisfied that both in
PROOFS OF CLAIM WITH THE LIQUI-

IN THE MATTER OF DATOR AT HIS ABOVE-MENTIONED participation on the first excess layer, to Minet in October 1985 argung fact and m law the phrase 'this pol-
THE LIQUIDATION OFFICE IS SEPTEMBER 9, 1991 AT 4·30 Lord Justice Neill noted m his ruling that policyholders of the line slip icy' means and includes a bundle
OF PROVIDENT P M , CHICAGO TIME NO PERSON Meanwhile, syndicate 126 partici- should not be entitled to extended of separate contracts Accordingly,INSURANCE HAVING OR CLAIMING TO HAVE ANY
COMPANY F/K/A NO 91 CH 00227 CLAIMS, CONTINGENT OR OTHER- discovery coverage unless all of the though for certain purposes the un-
ILLINOIS LIFE WISE, AGAINST PROVIDENT INSUR-

underwnters on the sllp mainta_ned derwnters act collectively, it is neces-& ACCIDENT ANCE COMPANY SHALL PARTICIPATE
INSURANCE IN ANY DISTRIBUTION OF THE ASSETS the same stance and refused to sary to examine in any particular
COMPANY OF THE COMPANY UNLESS SUCH

LONDON
renew case whether an Individual syndicateCLAIMS ARE FILED WITH AND RE-

NOTICE OF CLAIMS CEIVED BY THE LIQUIDATOR ON OR Mr Harns informed Minet that retams the right to act separately
DATE AND PROCEDURES BEFORE SEPTEMBER 9, 1991 AT 4 30

PM CDT, AND IF ANY SUCH Continued from page 31 legal counsel "considens that the (ex- "It seems to me that the fact that

PLEASE TAKE NOTICE, that on Jan- CLAIMS ARE CONTINGENT CLAIMS, him the second-largest private share- tended discovery) clause is operable the policy incorporates a number of
uary 9, 1991 an Agreed Order of Liqui- THEY MUST BE LIQUIDATED PURSU- holder Lord Pearson holds 5% of the against the market as a whole and separate contracts means that the in-dation With a Finding of Insolvency ANT TO SECTION 209 OF THE ILLI-
was entered against Provident Insur- NOIS INSURANCE CODE (ILL REV shares not against a smgle syndicate " dividual syndicates are free not only
ance Company (' Provident' )") by the STAT 1989 CH 73, PAR 821) ON OR

The company says its brokerage Although other syndicates had ren- to decide how to deal with a particu-Honorable Arthur L Dunne, Judge of BEFORE SEPTEMBER 4, 1991 AT 430
the Circuit Court of Cook County, lili- PM CDT revenues are now about 15 million ewed their coverage, the accoun:ants lar claim but also to decide whether
nois James W Schacht, Acting Dtree-
tor of Insurance of the Stale of Illinois, James W Schacht, Special Deputy Liq- pounds ($26 9 milhon) sought to exercise their right to ex- or not they wish to renew or to cancel
:sthe statutory and court affirmed Lag- uidator, Office of the Special Deputy, tended discovery periods frorr the m accordance with the terms of theundator of Provident 446 East Ontario Street, Suite 700,

Chicago, Illinois 60611, (312) 915-4700 Pulbrook suit London underwriters that canceled pollcy," Lord Justice Neill said
TAKE FURTHER NOTICE, that pursu- coverage, including syndicate 126 "I see no reason why their decision
ant to the Order of the said Court, atl BUSINESS OPPORTUNITIES
rights and habilities of Provident and Nearly 900 Lloyd's of London "Syndicate 126, however, main- to renew coverage of the assured
of its creditors, policyholders and all MALICIOUS PRODUCTS members have stepped up legal ac- tamed their argument that because should affect the nght of the assured
other persons interested m its assets TAMPERING COVERAGE
are fixed as of January 9,1991, unless Now available from U S insirer tion agamst Pulbrook Underwriting some syndicates had renewed the to claim discovery extension cover
otherwise provided by such other Order Limits up to $2,000,000 Management Ltd and eight mem- coverage, discovery extension nghts against other syndicates who may
of the Court including legal costs

Write for details bers' agents stemming from huge could not be exercised against them have decided not to renew "
TAKE FURTHER NOTICE, that pursu- Box 2661, Business Insurance, losses by two syndicates managed by The rights had to be exercised Lord Justice Neill's decision was
ant to the Order of the said Court, all 740 N Rush St
direct policies or contracts of insurance Chicago, IL 60611-2590

Pulbrook against all the underwrite-s or confirmed by the Court of Appeal's
previously issued by Provident (for- Some 323 members of syndicate against none," said Lord Justice other two judges, Lord Justice Mann
merly Illinois Life & Accident Insur- HELP WANTED
ance Company) are cancelled as of Jan- 90's 1982 underwriting year last Neill and Sir David Croom-Johnson
uary 9, 1991, except those policies or

EXECUTIVE DIRECTOR week served a writ against Pulbrook The six accounting firms filed a Mr Harris said he welcomes the
contracts of insurance which are "co-
vered policies within the meaning of Pension Administration and the members' agencies Another writ in October 1988 against syn- House of Lorcis' review of the case
the Illinois Life and Health Insurance The Municipal Fire & Police Retire- 562 members on syndicate 334's 1985 dicate 126 seeking a declaration that Underwriters act collectively ratherGuaranty Association Law (Ill Rev ment System of Iowa, a newly consoli
Stat 1989, Ch 73, par 106580-1, et dated $6OOMM pension system is seek- underwriting year mtend to issue a they were entitled to extended disco- than individually on each line shp, he
seq),or any similar law of any other ing a qualitled pension fund wrlt by the end of the month against very coverage on the third-layer ex- said, noting that the leader or leadersstate, or the obllgations, or any part administrator to be the Executive Ad-

thereof, of which the Illinois Life and ministrator Minimum 4yrs as a senior those parties The members are suing cess pollcies on the sllp decide the terms and con-
Health Guaranty Association, or any administrative manager public pension Pulbrook for negligence m placing The wnt was later amended to in- ditions that are followed by all other
similar organization m any other state, system, bank trust, or financial organt-
is obligated to assure payment of, zation Demonstrated success in opera- runoff remsurance contracts for the clude the same declaration fir the underwriters
which shall remain in full force and ef_ tion of pension systems & familiarity syndicates and their members agents first-layer excess policies on which "If you run off, then you run offfeet until cancelled, or until they ex- with actuarial concepts Effective com-
pire, in accordance with their terms municator with,legislative representa- for placing them on the syndicates the syndicate had participated the whole of the shp," not just part

ttves, investment advisors & the public Members of syndicate 334 had to Hearing the case, Justice Leggatt of it, Mr Harris pointed out "I amTAKE FURTHER NOTICE, that the Competitive compensation & fringes
form of and required content of all Our firm is retained by MFPRS with pay 29 4 nilhon pounds ($527 mil- m the High Court in July 1689 re- not (fighting in court) out of vin-
Proofs of Claim are described in Illinois no financial obligation to candidates hon at current exchange rates) after jected syndicate 126's argumerts that dictiveness but because I passion-Revised Statutes 1989, Chapter 73, Inquires handled in strictest confi-
Paragraph 821 Proo fs o f Claim, to_ dence Send resume to, or call an arbitration panel voi(led a runoff underwnters act collectively and not ately believe that the policy word-

Loren V Jacobsongether with supporting documents, lf
Hamilton Associates contract written by Merrett syndicate individually under policies written mg should be for all underwriters

any, are to be filed with, and may be
400 Locust, Ste. 690 417/418 (BI, March 5, 1990, Feb 12, via a line shp on the shp, not just some of them"secured from, the Special Deputy Liq-

uidator, Provident Insurance Company, Des Moines IA 50309

515-282-0221/FAX 515-284-5923 1990) At Lloyd's, each member acts "for If underwriters are to be held in-
In Liquidation, 446 East Ontario
Street, Suite 700, Chicago, Illinois Equal Opportunity/Affirmative And members of syndicate 90 faced his own part and not one for an- dividually responsible for a slip's pol-
60611 Filing shall occur upon the re- Action Employer a cash call of about 17 million other" so that "liabihty of each un- icy wording, then every underwnterceipt of Proof of Claim by the Liquida-

pounds ($30 5 million) after settle- derwnting member is accepted solely should be able to put his own word-tor The Liquidator reserves the right
to require such additional information ment of a dispute over a runoff pollcy for his account," the court papers ing on the shp, Mr Harms said
with respect to any claims as he may
deem necessary The Liquidator further IVIANAGER that was 50% written by syndicate say, citmg the Lloyd's Act of 1982 In that case, a policyholder who

Large independent Prop- 317/661 managed by RHM Outh- However, syndicate 126 argued ln bought coverage under a line slip
waite (Underwriting Agencies) Ltd the High Court that while the Labil- could have several different policy

OHIO erty Casualty Agency is
(BI, May 28, 1990) I ity of each Lloyd's member is inch- wordmgs to follow .

OPPORTUNITIES
seeking a Commercial Lines
Manager, Responsibilmes in-

• PRODUCER-Malor alphabet house clude managing the com-
seeks high caliber, degreed individual
with around 3-5 yrs exper in large mercial lines suppcrt staff Record Aussie cargo claim
accounts (comm lines P&C) and market coordination

Unsurpassed potential Experience in management
• SERVICING AE-Dynamic, top 100 and maket place knowl-

agency seeks person with skills and edge is required
expr calling on medium to large paid after carrier hits rocks
commercila P&C accounts Degree & Send resume to
industry studies Contact Howard
Hafner Dell Van Glider, Jr. MELBOURNE, Australia-A ma- phosphate fertilizers, was owned by tons of fuel 011 on board, sank 111 20

GILBERT-HAFNER & CO Van Glider Insurance Corp. rine underwriting agency has paid Sydney-based importer Simitomo meters of water, leakmg all but 74
Insurance Staffing Consultants 700 Broadway, Ste.1035 what it belleves is a record Austra- Australia Ltd metric tons of oil into the ocean,

6060 N Central · 654, Dallas, TX 75206 Denver, CO. 80203 lian market cargo claim of $10 5 mil- The fertilizer was water soluble according to Capt David Oliver of
(214) 361-9341 · FAX (214) 361-9325

hon Austrahan ($8 1 millton) after a and was not pollutmg the waters, Mr Western Australia's Department of
bulk camer struck rocks 15 miles off Chalin said Marme and Harbors

the nation's Southwest coast and The 33,000 metric ton Sanko Har- Cleanup costs could be as high as
WORKER'S COMPENSATION MANAGER sank vest, a Panamanian-registered car- $500,000 Australian ($384,250), ac-

The cargo earned by the Sanko ner, is owned by Sanko Sh pping of cording to Capt Ohver
Nation's leading irregular route camer, J.B. Hunt Transport, inc. Harvest was msured for a total of Tokyo The government hkely will ask the
has the following opportunity available for an experienced Worker's $112 million Australian ($86 mil- Mr Chaplin said the hull, which ship's owner to cover the costs, Capt
Compensation Manager at our Corporate Headquarters located in

hon) has a market value of around $12 Ohver said last month after the acci-
Northwest Arkansas

However, the payout was reduced milhon Australian ($92 milion), was dent
Responsible for managing the company's Self Insurance Programs to $10 5 milhon Australlan after "ad- insured by a Japanese company The 011 spill is destroying rare New
We are looking for a qualified candidate with a mint num of 1 to 3 justments were made because the Mr Chaplm would not identify the Zealand fur pups on Hood Island
years Multi-State Worker's Compensation Adjusting Street cargo had not yet reached its destma- msurer and Seal Island m the Recherche Ar-
experience, some travel involved, College Degree Preferred

tions," said David C Chaplin, who is The ship's liability coverage is chipelago, according to Capt Oliver
We offer a competitive salary with an excellent benefits package, 1 claims manager for Associated Ma- placed with the Gard Protection & Hood Island iS about three miles
including Medical, Dental and Life coverage, proht sharing, stock nne Insurers Agents Pty Ltd of Mel- Indemmty Club of Norway, Mr Cha- from the site of the accident, and Seal
purchase and bonus program. If you are Interested in a career with bourne plin said Island is 15 miles away
a growing company, please send resume to.

Associated Marine Insurers Agents The ship, the Sanko Harvest, was Heavy seas hampered the early ef-
Sherry Moncrief Pty Ltd is a lomt venture of GRE en route to three Western Austrahan forts to contain the ship's spill, Capt

Insurance Ltd and Commercial ports from Tampa, Fla Ollver said

h J. B. H U NT 4 Union Assurance Co of Australia The ship struck a reef in uneharted "We tned to disperse the 011 before
Ltd waters off the Southwes: coast of it reached the beaches, but it got

The claim still was probably the Austraha on Feb 14 ashore," he said
largest marme cargo loss in the Aus- The ship sank three days later He said the Western Australian

615 JB Hunt Corp. Drive

Lowell, AR 72745 trahan market, accordmg to Mr Cha- All 15 Korean crew members were government would investigate the
Equal Opportunity Employer plln rescued accident

The cargo, 31,000 metric tons of The ship, which had 720 metric -By Kate Menwaine
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State regulators tor of the Illinois Insurance De- dards For example, beginning in support staff, and strengthening opt for federal licenses, mandatory
partment, in an interview Mr 1994, accredited states generally the commissioner peer review sys- federal licenses for reinsurers and

Continued from page 2 Schacht declined to identify the will not accept reports of insurance tem non-U S companies, a federal roleConnecticut, Idaho, Indiana, Kan- four other states company examinations from unac- In Washington, however, Rep in guaranty funds or liquidation
sas, Maryland, Massachusetts, "The states are responding as we credited states That will make it a Dingell has announced he lS draft- processes, and setting up a federal
Minnesota, Mississippi, Missouri, indicated they would," Mr Po- liability for an insurer to be domi- ing federal legislation to accom- regulatory body like the Securities
Nebraska, New Hampshire, New meroy said, including his state of ciled in a non-accredited state be- plish some of the same goals, said and Exchange Commission
jersey, North Carolina, North Da- North Dakota, where a 135-page cause it will be subject to exami- Mary-Moore Hamrick, minority Ms Hamrick encouraged insur-
kota, Oregon, Rhode Island, South insurance bill, H B 1242, has set a nations from additional states, Mr counsel to the House Energy & ance industry representatives to
Dakota, Tennessee, Texas, Utah, new record for length Schacht explained Commerce Committee (BI, Jan 14) make their views known to legisla-
Vermont, Virginia, Washington, Nearly all the major industry The NAIC will "crank up the Ms Hamrick said Rep Dingell tors
West Virginia and Wyoming trade groups have joined Mr Po- heat" on states that do not seek ac- plans to address topics including In response, Mr Pomeroy said

Regulators in California and meroy, a former NAIC president, in creditation, Mr Pomeroy said improving general solvency stan- the NAIC has little disagreement
Pennsylvania are developing pro- lobbying for the bill, he said in an Financial regulations and the ac- dards, the solvency of both domes- that some regulatory changes must
posals that they expect will be in- interview creditation plan are only part of tic and international insurers and be made
troduced later this year, Ms John- One major exception is the Na- the commissioners' approach, he reinsurers, the reporting of finan- But those changes, he argued,
son said in an interview tional Assn of Insurance Brokers said cial information, and solvency en- ought to be made at the state level,

Last December, Florida and New The group opposes the NAIC pro- Calling the last three years a pe- forcement because the federal government lS
York became the first accredited ducer-controlled insurer model riod of rapid "evolutionary" Rep Dingell will not introduce "a much more political arena "
states law because the trade group fears changes, he cited recent NAIC ac- any legislation until the General In addition, Mr Pomeroy warned

The NAIC also is organizing brokers would be too easily found tions including modifying an in- Accounting Office completes a re- against leaving rate regulation to
evaluation teams to visit Illinois liable, Mr Pomeroy said surer's annual convention state- port on the NAIC, she said the states and solvency surveil-
and four other states that have ap- The NAIC 15 now trying to de- ment to require review by a Preliminary proposals are now lance to the federal government
plied for accreditation this year, velop more incentives for states to certified public accountant and ac- being discussed by staff members because the two are "critically in-
said James Schacht, acting direc- adopt its financial regulation stan- tuary, enhancing the NAIC central These include allowing insurers to terlinked " .

Screen out weak insurers, experts say
By MEG FLETCHER Oldwick, NJ, and should be espe- next, Mr Schacht added according to Ms Kravetz claim reserves by its underwriting

cially concerned about deteriorat- Once insured, policyholders need Instead, it was chartered as a profit or loss (excluding invest-
CHICAGO-Risk man- ing results, Mr Schacht said to continue using common sense to risk retention group-a category ment income), which reveals the

agers can do a lot to Mr Bostwick sounded one cau- detect whether an insurer is devel- not recognized by the state-and number of years of net written pre-
screen out financially tionary note about Best's rating in- oping financial problems, Mr allowed to begin operations with mium in claims reserves
troubled companies from formation The qualitative man- Schacht said only $250,000 in capital and sur- An insurance company writing
their list of potential in- agement reports are drafted by the "Companies get into trouble be- plus, she said direct, short-tail business should
surers, experts say insurance company managers cited cause of the ways they do busl- Rent-Rite was writing business have at least 12 years in reserves

44 This question of insur- in the reports ness," he said in 19 states in 1988 It did most of and a company writing long-tail
® ance company solvency is "It's sort of like a fox in the hen- Warning signs, he said, include its business in Florida, where it lg- business, like a reinsurer, should

very serious," stressed Arthur P house," Mr Bostwick cautioned whether the insurer iS charging nored a regulatory order to cease have two to 25 years in reserves,
Bostwick, risk manager of Stone He also advised would-be buyers unusual prices, ceasing to write and desist, and in California, Mr Jones said In comparison,
Container Corp of Chicago to consider additional sources of new business, making significant "where the group's filing was ap- Swiss Reinsurance Co "keeps 32

Mr Bostwick-along with a reg- information about an insurer's fi- management changes or paying parently ignored for two years," years' premium in the kitty for
ulator, an attorney and a security nancial abillty, including ratings claims slowly or sloppily the Commerce Department report claims," he said
consultant-presented tips on how by Standard & Poor's Corp and And, Mr Schacht quipped, when said If the outcome is less than one

to select an insurer at a recent Duff & Phelps Inc, consultant re- insurers send unsolicited letters By 1989, however, the company year for non-reinsurers--or less
symposium in Chicago co-spon- ports, brokerage "watch lists," assuring policyholders that every- sought voluntary receivership after than 1 8 years for reinsurers-more
sored by The Society of Chartered newspaper and magazine articles thing is fine, "call your broker a New Mexico Insurance Depart- research is necessary, he added
Property & Casualty Underwriters and insurer annual reports quickly " ment examination found lt msol- A second calculation entails di-

James Schacht, acting director of In addition, an insurer's annual Risk managers also need to re- vent by $689,464 at year-end 1988 viding the insurer's underwriting
the Illinois Insurance Department, financial statement submitted to search a company independently (BI, Aug 21,1989) profit or loss (excluding invest-
recommended that buyers looking state regulators is "a very critical because they cannot always de- In light of Rent-Rite's expel·i- ment income) by its paid-up capi-
for a solid company document" because of the data lt pend on state regulators to use ence, Ms Kravetz recommended tal, less any retained losses, Mr

• First, select a competent bro- contains, Mr Bostwick said their authority properly, said Beth that a risk manager evaluate a risk Jones said
ker whose goals are quality and se- The annual statement, dubbed Kravetz, an insurance attorney in retention group's financial stabil- That calculation lets an observer
curity the "yellow peril," is more helpful Washington, D C ity, management, plan of operation know how much capital has been

• Seek out "large and old" in- due to recent changes, including As an example, she cited details and commitment to risk manage- lost this year, he said
surance companies, even if a newer one exhibit that shows the age of of the 1989 insolvency of Rent-Rite ment An acceptable insurance com-
alternative has impressive spon- an insurer's recoverables and lden- Advantage Services Inc, A Risk In addition, panelist Trevor H pany can lose "10% or so," which is
sorship tifies late-paying reinsurers, said Retention Group discussed in a Jones, chairman of London-based usually made up by investment m-

• Make sure the insurance com- Phillip L Schwartz, vp-financial U S Commerce Department re- Insurance Services Group, and come, he said But buyers should
pany is run by insurance profes- reporting and associate general port Rent-Rite, which was dorm- publisher of "Insurance Security be wary of insurers with worse re-
sionals counsel of the American Insurance ciled in New Mexico, was spon- Services Newsletter," cautioned sults, which are symptomatic of

• Make sure that foreign insur- Assn sored by an Albuquerque-based risk managers that insurers "do lie, "overtrading" by using policyhold-
ers have good local representa- Reviewing consecutive annual reservation service for independent cheat and steal out there " ers' money and not their own, Mr
tives statements also can be helpful, car and truck rental companies He explained two calculations he Jones said

• Examine the insurer's finan- especially if a buyer checks Sched- The Risk Retention Act of 1986 uses as part of a quick analysis R Michael Cass of R M Cass As-
cial status before placing coverage ule F for the names of the com- required that the state charter of an insurer's balance sheet to de- sociates, an insurance consultant
Wlth lt pany's reinsurers, Illinois' Mr Rent-Rite as an insurance com- termine its financial viability in Barrington, Ill moderated the

To obtain such Information, Schacht said pany, which in New Mexico would First, he divides the insurer's session
buyers should consult rating orga- Avoid an insurer that changes all require it to have $500,000 in capi-
nizations like A M Best Co of ltS reinsurers from one year to the tal and $500,000 in initial surplus,

Additional consulting firms Insurance services guide
The following r:sk management ness testimony sulting, including 90% continuous

consulting firms were not listed m Staff: Four total, all professionals, consulting, 5% risk management

the annual directory of ns/c man. including two prmcipal consultants, audits, 5% special risk management SMALL ADS STAND OUT HERE! •COMPANY FORMATIONS • MGMT

two consultants Professional desig- consulting pro}ects • ACCT'ING • POUCY ISSUE

agement consultants that was pub- ADVERTISE IN Bl's APRIL 1ST • CLAIM SVC • REINSURANCEnations include three CPCUs, one Frequent special projects: Anal-
lished in the March 4 issue of Busi- CSP, one associate in loss control ysis of necessary insurance limits, in- EMPLOYEE BENEFIT INFO. • CONSULTING • CAPT'L ENHANCEMENT
ness Insurance management, one associate in claims surance contract analysis, assessment SYSTEMS ISSUE TURKS INSURANCE MGR, LTD

Clients: 25 total, 85% with risk of broker service and remuneration, CALL · 312-649-5340 LICENCESED INSURANCE MANAGER
CONFIRM Inc. and insurance budgets less than $1 loss settlement assistance, prepara- FAX·312-280-3189 (809) 946-2219 • FAX (809) 946·2427

111-8 Green St,PO Box 265, million, 10% with $1 million-$5 mil- tion of specifications for bidding, ac-

Albany,NY 12201, 518-426-9301, lion, 5% with $10 million-$25 mil- quisition study, due diligence

fax 518-426-9298 lion One association client Mini- Occasional special projects: Risk
mum size client, $50,000 retention analysis, captive feasibility

Year founded: 1989 Compensation: By the project, on studies, claims auditing, environ- TEMPORARY
Independent. retainer, by the hour principal con- mental, loss prevention audits, risk

sultant, $100-$125, consultant, $50- management organization studies,Services provided: 100% of gross ,.- CLAIMS EXAMINERS
revenues from risk management con- *" , clerical, $35 quantitative analysis and statistical

Principal officers: James P forecasting, consulting on the design • Exclusively Medical/Dental Clainhsulting, including 20% continuous
consulting, 15% risk management Faughnan Jr, president, Charles H of risk management information sys-

Cornish, vp, Paul J Clesak, director- tems
• Nationwide Service

audits, 65% special risk management
engineering services Specialties: Manufacturing, hos-

CS
• 10 Years Service to Over 800 ChenK

consulting pro}ects
pitality, retail, real estate and serviceFrequent special projects: Anal-

ysis of necessary insurance limits, in. Risk Management industries bil RG • Proven Performance Record

surance contract analysis, loss pre- COnSUlting Staff: Five total, three profes- • Rapid Start Up
sionals, mcluding one principal con- CLAIM SERVICES

vention audits, risk management Associates Inc. sultant, two consultants RESOURCES GROUP • Effective Quality Control Program
organization studies, preparation of

11 Harristown Road, Glen Rock, Clients: 45% with risk and insur-
specifications for bidding N J 07452, P O Box 600, Fair

CLAIM SERVICES RESOURCE GROUP • 800-331-5039
ance budgets less than $1 million,Occasional special projects: Risk Lawn, N J 07410; 201 -444-3888, 35% with $1 million-$5 million, 20%  The Claims Productivity People©retention analysis, captive feasibility fax 201 -444-9335 with $5 million-$10 million Mini-

studies, claims auditing, assessment
mum size client, $300,000

of broker service and remuneration,
Year founded: 1990 Compensation: By the pro}ect, on

loss settlement assistance, quantita- For advertising nformation In the INSURANCE SERVICES GUIDE
Independent. retainer, by the hourtive analysis and statistical forecast- Contact Margaret Hikido 740 Rush Street, Chicago, Illinois 60611
Services provided: 100% of gross Principal officers: Gary D Salt,ing, agency evaluations, expert wit- Telephone (312) 649-5340

revenues from risk management con- president .
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Guaranty fund debate befo re legislators
AIA lobbies
for exclusion

of large firms
CHICAGO-The con-

troversy over whether
large policyholders
should be able to recover

from state guaranty funds
is moving from the court-
house to the state house.

The American Insur-

ance Assn. is now lobbying in
states with pending guaranty fund
legislation to to have large policy-
holders excluded from guaranty
fund protection, according to Phil-
lip L. Schwartz, vp-financial re-
porting and associate general

counsel of the Washington, D.C.-
based group.

Mr. Schwartz described those ef-

forts at a recent symposium co-
sponsored by the Society of Char-
tered Property & Casualty Un-
derwriters and the society's Risk
Management Section.

Specifically, the AIA is seeking
to:

• Exclude policyholders with at
least $10 million in net worth from

guaranty fund coverage for either
first- or third-party claims.

• Exclude policyholders from
recovering from guaranty funds for
all exceis insurers that wrote ex-

cess of a $300,000 primary layer or
self-insured retention.

Some guaranty funds have paid
four $300,000 claims to large poli-
cyholders because they had cover-
age from four different insolvent

'Trying to fix the guaranty fund system by
excluding large insureds is like throwing the

passengers out of a leaking lifeboat to save the
boat,' says Paul Brown, director of governmental

affairs for New York-based RIMS.

insurance companies at four dif-
ferent excess levels, according to
Mr. Schwartz.

"Nobody imagined that you
would get hit four times" by a sin-
gle policyholder, Mr. Schwartz
commented.

• Limit a guaranty fund's
payout to an aggregate of $10 mil-
lion per policy.

Right now, Union Carbide Corp.
may be allowed to collect $32.5

million from the Connecticut guar-
anty fund. A court last month ruled
that the fund's $300,000 cap on co-
vered claims applies separately to
each of the roughly 550,000 claims
filed by victims of the 1984 poison
gas disaster in Bhopal India , BI,
Feb. 11).

Efforts to curb guaranty fund
payouts got a boost last month

from a federal court. The Michigan
property/casualty guaranty fund is
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able to constitutionally deny cov-
erage to policyholders with sub-
stantial net worth, the court ruled.

The 6th U.S. Circuit Court of

Appeals last month reversed a
lower court ruling favoring policy-
holders in a lawsuit brought by
Borman's Inc.: a Detroit-based
unit of The Great Atlantic & Pa-

cific Tea Co. against the Michigan
fund (BI, Feb. 11).

Neither that decision nor the

AIA's efforts sit well with the Risk

& Insurance Management Society
Inc.

"Large commercial policyhold-
ers should be covered by guaranty
funds," said Paul Brown, director

of governmental affairs for New
York-based RIMS.

Guaranty fund assessments are
tacked on to the premiums that
large policyholders pay, Mr. Brown
said. Limiting coverage constitutes
"taxation without indemnifica-
tion," he said,

"Trying to fix the guaranty fund
system by excluding large insureds
is like throwing the passengers out
of a leaking lifeboat to save the
boat," Mr. Brown said.

In response :o insurer arguments
for excluding large policyholders,
Mr. Brown pointed out that risk
managers buy insurance because
they have decided that their com-
panies cannot afford potential
losses.

In addition, arguing that sophis-
ticated risk managers should be
able to detect financially troubled
insurers is holding them to a stan-
dard that many state insurance
regulators cannot meet, Mr. Brown
added.

"The focus needs to be put on
improving the (guaranty fund) sys-
tem," Mr. Brown said.

RIMS favors some type of na-
tional-but not federal-guaranty
fund, perhaps overseen by the Na-
tional Assn. of Insurance Commis-

sioners, he added.
The group, however, maintains

that self-insured companies should
not be required to participate in
guaranty funds, he said following
the meeting to correct a statement
he made during the discussion.

-By Meg Fletcher

CPCU hosts

solvency
symposium

CHICAGO-The Society of
Chartered Property & Casualty
Underwriters and the society's
Risk Management Section co-
sponsored a day-long sympo-
sium on insurer solvency March
14 at the O'Hare Hilton Hotel in

Chicago.

About 30 persons heard sev-
eral speakers discuss solvency-
related issues important to
commercial policyholders.

Based in Malvern, Pa., the so-

ciety considers itself the na-
tion's leading professional or-
ganization in property/casualty
insurance.

The Society of CPCU will
hold its annual meeting and se-
minar Oct. 20-23 at the Hilton

Riverside and Towers in New

Orleans.

For additional information

about the society, contact Re-
becca Bodenner, Publicity Co-
ordinator, 720 Providence Road,
P.O. Box 3009, Malvern, Pa.

19355-0709; 215-251-2739. For
information about the society's
Risk Management Section,
write Mari Jennings, Sections
Coordinator, at the same ad-
dress orcall 215-251-2741.

-By Meg Fletcher
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Punitive damages discretion," he said -The justices Lower courts to reassess punitive damages
don't want to spend their tune re-

Contvnued from page 1 viewing anymore punitive damage
preme Court held 7-to-1 that the due cases until the state courts have had a
process clause of the 14th Amend- chance to review their actions in hght 7 cases to be reviewed
ment does not mandate specihc hmits of the Pacihc Mutual case "
on the abihty of lunes to award puni- The Supreme Court's "hope is that
tive damages (BI, March 11) Wntlng by sending this issue back to the By STACY ADLER damages against Portec Inc for mis- The California Court of Appeals
for the malority, Justice Harry A states, state court judges and state appropriation of trade secrets and upheld the ]UIy'S verdict finding that
Blackmun said "We cannot say that legislators unll get the message and WASHINGTON-The seven puni- breach of fiduciary duty the pundwe damages were awarded
the common law method for as- do somethmg to rationalize the sys- tive damage cases remanded by the The 10th U S Clrcult Court of Ap- for extreme and outrageous conduct
sessmg punitive damages is so m- tem," agreed Mr Frey Supreme Court last week for lower peals had reduced the punitive award that was not constitutionally pro-
herently unfair as to deny due pro- "The court is very disturbed by court review involve punitive damage from $1 5 million, ruling that the tected
cess and be per se unconstitutional " what it is seeing," he said, noting awards ranging from $400,000 to $2 5 award, which was nearly 19 times the The California Supreme Court re-

However, the court did rule that that all eight lustices Involved m the million compensatory damages, was ex- fused to review the case
there is a constitutional "line" that Pacific Mutual case expressed con- The cases were remanded for lower cessive International Society for Knshna
punitive awards cannot cross The cern about how damages are court review m hght of the Supreme Portec Inc vs Post Office, U S Consciousness vs George, U S su-
Constitution requires trlal judges to awarded Court's recent ruhng that due process Supreme Court, No 90-827 preme Court, No 89-1399

properly instruct juries about the The court has now given ammu- requires that all punitive damage • An award of $500,000 m mini- • An award of $2 mllhon in pu-
purpose of punitive damages and re- nition to state court ludges and state awards be the result of careful lury tive and $6,658 in compensatory rutive and $500,000 m compensatory
quires significant judicial review of legislators to enact reforms," he said instruction and subject to meanmgful damages by a federal ludge m Mis- damages against the Church of
jury awards, the court ruled The problem is that judges and Judicial review (see story, page 1) sissippi in a non-jury trial against Scientology of Cahfornia for mten-

The case involved an Alabama jury legislators know that the Alabama In addition, the high court affirmed Reserve Life Insurance Co, a Sam- tional mfliction of emotional distress
award of $1 1 milhon m compensa- system is reasonable, but do not two punitive damage awards from mons Enterprises Inc unit, for bad m coercing participation m rellgious
tory and punitive damages agamst 1mow what other systems would be, Alabama faith failure to pay a health msur- practices

Pacific Mutual Lie Insurance Co of according to attorneys The seven cases the court re- ance claim A Cahfornia jury awarded $30 mil-
Newport Beach, Cahf, for the fraud Some changes that could emerge manded involved The 5th U S Clrcuit Court of Ap- lion in punitive and $5 million in
committed by of one of its agents m the near future, according to Mr • An award of $2 milhon in pu- peals upheld the Judge's rullng, flnd- compensatory damages, but the State

The high court upheld the Ala- Schwartz, are nitive and $558,000 m compensatory ing that due process is not violated Court of Appeals reduced the award,
bama award because the iury was • Specific jury Instructions damages A Callfornia jury made the when an insurance company is put on ruling that the lury's verdict was so
specifically told what punitive dam- • Establishing exphcit standards award agamst Pacific Lightmg Corp, notice that specific conduct can re- excessive as to evlnce "prejudice or
ages are mtended to do and because for ludicial review of punitive dam- now known as Pacific Enterprises, sult in punitive damages passion "

the appellate court reviewing the age awards and two former subsidiaries, Fre- The 5th Clrcuit noted that Reserve The California Supreme Court re-

award used expllcit criteria • Raising the standard of proof dericks Development Corp and Life previously had been hit with a fused to review the award
On March 18, followmg ltS Pacific necessary to award punitive damages Dunn Properties Corp, for refusmg punitive damage award for gross In addition to questionmg whether

Mutual ruling, the high court re- to "clear and convincing evidence" to pay a real estate broker's fee negllgence in processing a claim the punitive damages award violates

manded for reconsideration seven from a "preponderance of evidence " The trial judge overruled the jury Reserve Lde Insurance Co vs Ez- due process, the church claims that
other cases mvolvmg punitive dam- • Making sure evidence of a de- verdict against Pacific Lighting chenseer, U S Supreme Court, No Imposing punitive damages for reli-
age awards rangmg from $400,000 to fendant's wealth does not play a role On appeal, the Cahfornia Court of 89-1303 gious activity violates its First

$25 milhon It also upheld two puni- in punitive awards Appeals remstated the verdict, ex- • An award of $400,000 m puni- Amendment guarantee of religious
tive damage awards from Alabama, "We are now gomg to go through pressly fmdmg there was no due pro- tive and $7,92350 m compensatory freedom
which presumably were subject to a process of tnal and error" as state cess violation m awardmg punltive damages award by a federal Jury in Church of Sczentology of Califor-
the same procedures as the award in courts and legislatures attempt to de- damages against Pacihc Lighting Missouri agamst Clayton Brokerage ma us Wottershe:m, US Supreme
the Pacific Mutual case (see related fine what lS reasonable, explained The defendants appealed but the Co of St Louis for commodities Court, No 1361
StOIy) Mr Monin In the end, each state Cahfornia Supreme Court refused to fraud and breach of a fiduciary duty The U S Supreme Court also re-

By remanding the cases-rather could set a different standard of rea- review the case The 8th U S Clrcult Court of Ap- fused to review two decisions by Ala-
than simply denying review-the sonableness, he said Pacific Light Corp vs MGW Inc, peals upheld the lury verdict, finding bama courts awarding punitive dam-
court confirmed that the business But consumer groups and plain- U S Supreme Court, No 90-626 that even though punitive damages ages
community rightly claimed to have tlffs' lawyers are skeptical that state • A Georgia jury's award of $13 are Civil in nature they do not require The two cases mvolve
gained ground in the Pacific Mutual courts or legislators w111 respond to million in punitive and $5,001 in proof "beyond a reasonable doubt" • A $750,000 punitive damages
decision, said Victor Schwartz, a the recent Supreme Court actions compensatory damages against the as is required m cnminal cases award by an Alabama }ury agamst

promment defense lawyer "Most states already require ade- Gwmnett County, Ga, Hospital Au- The appellate court also found that Massachusetts Mutual Life Insurance
"If the consumers' bar was right quate Jury Instructions and there are thority for negligence in taking a evidence of the brokerage's net worth Co for fraud

(in its claim to victory), the court ludicial review procedures," said Ml- burn patient to a county hospital that was given to the lury did not A pohcyholder alleged that the m-

would have dismissed all of the pe- chael Maher, president of the Assn of rather than a private hospital burn violate the brokerage's right to equal surer's agent failed to tell him that
titions," said Mr Schwartz, a part- Tnal Lawyens of Amenca m Wash- unit protection because the evidence was the accumulated cash value of a hfe
ner with Crowell & Monng m Wash- mgton, D C The hospital authonty challenged not admitted for the purpose of de- Insurance policy he purchased in
mgton, D C "The court has given the states the state law that allowed punitive termming punitive damages 1967 would be used to pay premiums

The high court's recent action very broad power to use approprl- damages m a "tort action in which The court also found that the pum- for an additional insurance policy
"proves that Pacific Mutual wasn't ate punitive damages to protect the there are aggravatmg circumstances, tive damage award-which is more that the agent persuaded him to buy
a loss for business," agreed Robert pubhc and secure the rights of vic- in either the act or the intention " than 50 times the compensatory The msurer challenged the consti-
D Monin, president of the Defense tims," he said The plaintiffs alleged the hospi- award-was not excessive tutionality of awarding punitive
Research Institute, a Chicago-based "Punitive damages are not only ap- tal was motivated by greed in de- Clayton Brokerage Co of St Louis damages when no actual damages
group backed by defense attorneys propnate, but they are a positive fae- ciding where to take the burn vic- Inc us Jordan, U S Supreme Court, were proven and when the insurer

In remandmg the seven punitive mr m detemng unsafe products, con- tim No 88-1483 did not know of its agent's wrong-
damage cases, the high court is con- sumer fraud and unsafe working The Georgia Supreme Court up- • An award of $25 milhon m pu- ful acts
firming that the Constitution re- conditions," said Lmda Lipsen, legis- held the constitutionality of the stat- nitive and $485,000 m compensatory The Alabama Supreme Court up-
quires "meaningful lury mstructions lative counsel for Consumers Umon ute and the luly's award The court damages against the International held the award, ruling it was con-
and rigorous post-verdict review,- m Washington, D C found that Georgia law allowmg trial Society for Krishna Consciousness of stitutional and not excessive.
said Andrew L Frey of Mayer, By viewing the rulmgs as an im- ludges to set aside punitive damage Callfornia for intentional mfhction of Massachusetts Mutual Life Insur-

Brown & Platt m Washington, D C petus for reform, the busmess com- awards and the nght to appellate re- emotional distress upon the mother ance Co vs Collins, U S Supreme
In addition, the high court 15 clear- munity is "trying to spm straw Into view of punitive damage awards suf- of a 14-year-old girl who was "bram- Court, No 90-244

mg 1ts docket of punitive damage gold," she smd "Manufacturers are ficiently protect a defendant's nght washed" and hidden from her par- • A $600,000 punitive damage
cases and sending this issue back to trying to get any kind of a win out of to due process ents award against General American

the states, experts say this They are grasping at straws The state high court also found The trial judge reduced the lury's Life Insurance Co for life msurance
The justices are leaving this issue "Whatever the Supreme Court chd, that the award was not excessive onginal $32 6 milhon award for com- fraud The trial court reduced the

to the states," said Paul Brown, gov- they would use it to fuel efforts that 'Hospital Authonty of Gwmnett pensatory and punitive damages award from $2 5 million originally
ernmental affairs director for the have been going on for more than a County us Jones, U S Supreme The sect appealed, arguing that the awarded by the jury
Risk & Insurance Management So- decade" to make lt harder for plam- Court, No 89-1315 punitive award violated ltS First General Amencan Ldevs Sim-

ciety Inc of New York tiffs to wm punitive damages, she • An award of $500,000 m puni- Amendment right to religious free- mons, U S Supreme Court, No 90-
"The court is exercismg judicial said • tive and $79,519 in compensatory dom 73 .

Insurers seek to block new Prop. 103 rules
By LOUISE KERTESZ will be able to hear both sides on did not define a fair rate of return heanngs m an attempt to adopt the "The new msurance commissioner

April 3, said Insurer attorney Steven Following months of hearings on proposed new rules by March 15, but blatantly proposes to ignore" prevt-
LOS ANGELES-Nearly 80 insur- H Weinstein, a partner with Barger genenc issues, Ms Gillespie m June he smce has delayed that timetable ous proceedmgs on rollbacks and on

ance companies say they unll hle suit & Wolen m Los Angeles 1990 establlshed a benchmark 112% Though he lS expected to release rate approval, the suit says "The new
next week to halt heanngs on Insur- When Mr Garamendi took offlce rate of return on all insurers' com- amended new regulations imple- commissioner cannot now simply ig-
ance Commissioner John Gara- m January as the state's first elected bined business between November menting Proposition 103 at a pubhc nore the result of this bmding adju-
mendi's new proposed regulations to Insurance commissioner, he set aside 1988 and November 1989 for deter- hearmg on Tuesday, pubbc heanngs dication and embark on a new set of
implement the 20% insurance regulations Ms Gillespie had mining rollbacks (BI, June 18, 1990) on those rules and other issues Wlll hearmgs to decide agam the same
"charge" rollback mandated by adopted to implement Proposition The Insurance Department has so contmue through June issues," the suit charges

Proposition 103 103's insurance "charge" rollback far conducted company-specific roll- Mr Garamendi has said he will "More than two years of adminis-

The massive suit, led by units of provision, as well as other regulations back hearings only for SAFECO not approve any new rates until the trative proceedings to implement
Hartford Group Inc, Travelers Corp she adopted to implement other pro- Corp and Callfornia State Automo- heanngs on msurance charge roll- Proposition 103's rollback provisions
and Chubb Corp, among others, visions of the law (BI, Jan 14) bile Assn umng regulations Ms Gil- backs are completed and rollback wlll be illegally washed away" if Mr
claims that Mr Garamendi is ille- Under the law, which voters nar- lespie established (BI, Aug 13, 1990) orders havebeen issued Garamendi iS allowed to hold hear-

gally seeking to rehtigate issues that rowly approved m November 1988, And, Mr Garamendi has yet to * The suit-papers for which are ings on his proposed regulations to
were already decided by former insurers must roll back insurance rule on an administrative law judge's about lih feet thick-claims last implement Proposition 103, the suit
Commissioner Roxani Gillespie charges to 20% below November 1987 recommendation that SAFECO re- year's hearings and Ms Gillespie's claims

Attorneys for the insurers an- levels unless they would be "suk)stan- fund $17 5 milhon and CSAA issue decision constitute "a closed record" That would cause the insurers "ir-

nounced last week that they will file tially threatened with insolvency" no refunds (BI, Jan 28) that cannot be rehtigated reparable harm," because they de-

suit April 3 m Superior Court m Los But, the Callfornia Supreme Court Instead, Mr Garamendi wants to The insurers now want Ms Gil- voted "an enormous amount of time,

Angeles to give Mr Garamendi an in May 1988 found the provlsion un- adopt new regulations for imple- lespie's decision apphed to them as effort and expense" to the four-
opportunity to present his arguments constitutional and ruled that msurers mentlng the rollback provision part of the so-called company-spe- month hearing process culminating
to the court by that date That way, are entitled to a "fair rate of return" Mr Garamendi in January an- clfle rollback hearings that were to in Ms Gillespie's June 1990 decision.
Superior Court Judge Dzmtra Janavs (BI, May 8,1989) The court, though, nounced an expedited timetable of follow the hearmgs on generic issues according to the suit .
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Municipal liability used at least one of three standards to The Mason County verdicts are co- Update
determine municipal habihty in cases vered by general habihty insurance

Continued from page 1 alleglng excessive use of force underwritten by Scottsdale Insurance
lion-or $1 million for every blow • When a police or sheriff's de- Co of Scottsdale, Am, accordmg to
police officers reportedly infhcted partment decision-maker has final plamtifs' attorney Mr Ford

Questions raised on BICs bill
The city of Los Angeles self-funds authority to establish mumcipal pol- Neither Scottsdale nor attorneys Cont:nued from page 2

its liabillty exposures ie regarding practices and activities for the county would comment on the types of BICs
Because the 9th Circuit's decision that later are deemed to be illegal county's coverage The Treasury Department's section-by-section analysis of the 300-

in the Mason County case is now the This standard was established by the Municipal rlsk managers in the 9th page bill says BICs offered to pension plans no longer would be consid-
law in the 12 junsdictions, including U S Supreme Court in Pembauer US Circuit contacted by Business Inst£r- ered a deposit ehgible for FDIC pass-through insurance
Callfornia, governed by the gth Cir- the City of Cmemnatt in 1986 ance are confident that their law en- Pass-through FDIC coverage now gives each BIC beneficiary up to
cult, any civil htigation involving Mr • When the mumcipahty's pohcy- forcement officials are being ade- $100,000 of federal deposit msurance BICs, which often are offered as
King's case would be subject to the makers are "indifferent to the need" quately trained (see related story) an mvestment option m 401(k) plans, can cover many beneficiaries
ruling, noted Mason County attorney to tram officers about the constitu- However, some suggest that pollce However, the legislation defines a BIC as a contract that provides
Nancy K McCoid of Memck, Hof- tional limitations to the use of force officer training programs can be im- for the deposit of funds over an ertended period of time at a speci-
stedt & Lmdsey m Seattle This standard was established by the proved, particularly at the supervi- fled rate of interest, regardless of whether the funds can be with-

Civil rights attorney Stephen Yag- U S Supreme Court in Canton us sory level, which is where officers drawn without penalty prlor to maturity
man said the appellate rullng is sig- Harns m 1987 get their marching orders That dehnition appears to exclude so-called bullet BICs m which
nificant because lt requires that po- • When excessive use of force is "They don't have adequate super- lump-sum deposits must be made on a specified date Other BICs,
hce be taught not only how to use a "pattern and practice " This stan- vision out in the field," said attorney known as window BICs, allow contributions over a certain penod
force, but also how much force they dard was established by the 4th U S Mr Barham, who was a Los Angeles of time, that is, during an "open-wmdow" period
can apply before they violate an indi- Circuit Court of Appeals m Spell us pollce officer in the 1960s "There are "The wording in the legislation could be construed as leaving a
vidual's civil rights MeDanzel m 1987 The Supreme some people who do not have the loophole for certain types of BICs But I'm doubtful if that was the

Police departments now will have Court refused to review the case temperament to be pollce officers " Intent," said Kim McCarrel, a Wyatt Co consultant m Portland, Ore
to provide adequate, ongoing trammg The 9th Clrcult cited the first two Improved training may be war- Some banks already are trying to develop new products for defined
about what force is constitutionally cases in ruling that Mason County ranted if the nationwide probe Into contribution plans that would quallfy for FDIC coverage (BI, Feb 25)
permissible "or they will be subject was hable for failmg to adequately pollce brutality ordered by the U S
to enormous liability for not doing train law enforcement officers about Justice Department after the Los An-
so," said Mr Yagman, a partner with legal limits on the use of force geles incident unveils a nationwide Exxon settles N.Y. oil spill case
Yagman & Yagman m Los Angeles "Mason County's failure to train its pattern, said U S Attorney General LINDEN, N J -Exxon Corp will pay $15 milhon to settle criminal

Consequently, "any insurance car- officers m the legal hmits of the use Richard Thornburgh on the March 17 charges and civil htigation stemmmg from a pipeline leak that spilled
ner that might insure against losses of force constituted 'dehberate inchf- broadcast of NBC's "Meet the Press " 567,000 gallons of heating 011 into Arthur Lll last year (BI, Feb 12,
for police misconduct now would be ference' to the safety of ltS mhabi- "That, I think, will then lay the 1990)
well-advised to require as a condition tants as a matter of law," the court basis for some remedial efforts at To resolve the cnminal action, Exxon agreed to plead gullty to a
of coverage that the insured provide said better traimng, at better mechanisms misdemeanor violation of the Clean Water Act and pay $5 million m
this kind of training, and that if such "The training that the deputies re- within police departments to c, ler connection with these charges, said a spokesman m Lmden, N J Of the
traming is not provided, that there be ceived was woefully inadequate, if it this part of activity," he sa.d $5 mill.on, which has been paid into an escrow account, $200,000 will
an exception to coverage, as is the can be said to have existed at all," Better management traming on the be a ftne The remaining $48 million will be restitution to the govern-
case with many errors and omissions the court said "Instead of academy limits on the use of force also could ments of New York state, New Jersey, New York City and the city of
pollcies," Mr Yagman said ' trainmg, the sheriff's department de- reduce cities' exposure to liability Eltzabeth, N J

The 9th Circuit's ruhng likely w111 vised a 'field training program' for claims, said San Diego's risk man- Exxon also resolved pending civil litigation by agreeing to pro-
play a role m another LAPD pollce the officers While this program may ager, D Cruz Gonzalez But obtain- vide $10 million over five years to trustees of the four state and
brutality case that goes to trial in have seemed adequate on paper, in mg funding can be difficult, he said local governments to fund environmental conservation Initiatives Those
September, said Mr Yagman, who is practice it was never followed In- Four sessions at the upcoming mclude purchasing wetlands near the spill site and improving them to
representing that plaintiff deed, one of the department's two Public Risk Management Assn con- be used as conservation areas and parks

In that case, known as the Dal- onginal field training officers, both ference wlll focus on various aspects The spokesman said Exxon "typically" is self-msured for such losses
ton Avenue case, 77 LAPD officers of whom quit, called the program 'a of pollce habillty
allegedly invaded the homes of two joke ' " "The Secrets of Managing Police
black families in 1988, rippmg out The court said "the issue iS not Liabihty" Evdl focus on issues such Outhwaite ruling appealed
sinks and toilets and smashing win- whether the officers had received any as the Mason County and Los An- LONDON-Lloyd's of London syndicates managed by Roberts &
dows and television sets in retnbu- training-most of the deputies in- geles cases, and "I Shot the Sher- Hiscox Ltd are appealing an arbitrator's decision that runoff re-
tion for a telephoned threat to a po- volved had some traming, even if it iff" is designed to show municipal msurance policies written by syndicates managed by RHM Outh-
hce station was minimal at best-rather the issue risk managers how to Improve their waite (Underwriting Agencies) Ltd do not have to pay some as-

The 9th Circuit ruling also likely is the adequacy of that trammg relationship with the police depart- bestos-related claims

w11 influence Mace us Los Angeles "More importantly, while they may ment, a PRIMA spokeswoman said The arbitrator ruled that the Outhwaite policies did not have to
County, in which the plaintiff alleges have had some training m the use of A session on jails will cover the pay claims settled under the Wellmgton Agreement, said Chve Boxer,
that a shenff's deputy struck him in force, they received no training in the protection of inmates' Civil rights, an attorney representing Hiscox Insurers that were members of the
the groin and 1rreparably injured constitutional limits of the use of and a mock trial will show what now-defunct Asbestos Claims Facillty agreed under Wellmgton to settle
him, said plaintiff's attorney Tom force," the court said happens m htigation over an arrest asbestos bodily injury coverage disputes and to provide a lomt defense
Barham of Barham & Ostrow in Los Citing Canton vs Han·ts, the court that goes awry, she said against victims' claims (BI, March 11, July 1, 1985)
Angeles said that "if the need for more or dif- More Information on the May 12- The trial, set for April 9 in London's High Court, will be the

"The deputy claimed he was ferent traming is so obvious and the 15 conference in Atlanta is avail- first time a dispute is argued in open court over whether a reinsurer
trained to hit someone in the grom inadequacy so likely to result m the able from PRIMA at 703-528-7701 must pay claims settled under Wellmgton, Mr Boxer said
when it isn't a life-threatening sit- violation of constitutional nghts At a hearing this month, the Outhwaite agency argued the appeal
uation," Mr Barham said the policymakers of the city can rea- Davis vs Mason County, 9th U S should not be heard m an Enghsh court because the arbitrator wrote his

According to Mr Barham, courts sonably be said to have been deli- C:rcuit Court of Appeals, No 88- decision at his Pans home and France follows different legal rules
nationwide for several years have berately indlfferent to the need " 3947 While the court agreed with that argument, it ruled that Outh-

waite could not make the argument because lt already had agreed to
abide by the arbitration under British law Outhwaite is appeallng this

Training adequate: Risk managers point to the House of Lords, Bntam's highest court

Municipalities already adequately train their po- set by the National Assn of Law Enforcement Officers, Local IIAA, PIA invited to talks
lice officers on the constitutional use of force as re- Risk Manager Fred Cuthbertson said WASHINGTON-State and regional representatives of the Inde-
quired by a recent appellate court ruling, contend And, Washoe County, Nev, which includes the city pendent Insurance Agents of America and the National Assn of Profes-
risk managers contacted by Business Insurance of Reno, has "over the last two years brought in sional Insurance Agents were invited by the IIAA last week to meet

"The training that our law enforcement officers get is consultants to review pollcies, procedures and tramlng April 10 in Dallas to resume talks about merging the two trade groups
adequate" to prevent problems, said Keith Grand, risk programs" and has amended policies when warranted, Merger talks between the IIAA and PIA executive committees broke
manager for the city of San Francisco said Risk Manager Ray Sibley off last month amid disagreement on issues of organization, member-

However, the 9th U S Circuit of Appeals ruling For example, deputies who have been on the force ship and management IIAA President A Wilham Bailey Jr beheves
that municipalities and law enforcement agencies are for several yeans now are required to undergo re-tram- that those issues can be resolved by opening the negotiations to state
responsible for training officers on the legal limits of ing in the use of equipment and techniques, he said and regional afhliates on both sides
the use of force "has heightened every pohce depart- But, the re-training program was not prompted by a Until last year, the national PIA had opposed the merger, though
ment's awareness," he said (see story, page 1) surge in brutallty claims, he said The county has paid agents from both associations generally have supported merglng both

The ruling "has not changed the way we do bum- a total of only $547,716 m pollce habillty claims smce the national and state organizations (BI, July 23, 1990)
ness" in San Diego, said the city's rlsk manager, D 1980 Rather, the need for the retrammg program "was Mr Bailey also announced the formation of an IIAA national task
Cruz Gonzalez "We've always trained against ex- painfully brought to our attention" by an mcrease m force to help state associations merge with their PIA counterparts
cessive use of force, and I don't think we have a workers compensation claims filed by officers injured
bad record " on the job, he said Briefly notedJust last month Mr Gonzalez met with pohce de- The county, which self-insures its liability expo-
partment officials to discuss habdity claims, he said sures, also is protected from huge damage awards A federal Judge in Milwaukee fined McCook, Ill -based contrac-

The city's largest pollce hability claim was settled related to pollce activities by a $50,000 statutory cap tor S A Healy Co $750,000 for violations of federal workplace
for $9 million in 1990 But, that case involved a on municipal hablhty, according to Mr Sibley safety rules Three Healy employees were killed in a methane gas
traffic accident m which a motonst suffered critical In Los Angeles, training bulletms on department po- explosion during construction of a Milwaukee sewer project in 1988
1njurles after his car was broadsided by a patrol car hciess and tactics are regularly distnbuted to each of The firm also was convicted on two counts of reckless homicide earher

The city paid $983,000 in claims related to ex- the pollce department's 8,400 officers, officers said this year (BI, Jan 7) High winds and flooding caused an estimated
cessive use of force in 1990, up 9 3% from $899,000 During trainmg sessions "we tell cadets that the HO million of insured property damage to portions of Cahfornia
in 1989 The claims represent about 41% of the city's force has to be reasonable, lt has to be necessary and Nevada March 2-4, reports the Property Claim Sennces division of
total hability claims-including third-party property and lt has to be the mlnlrnum necessary to accom- the Amencan Insurance Services Group Parts of Kansas, Illmois and
damage-of $2 4 milhon m 1990, excluding the single plish the task," said Sgt Fred Nichols, officer in Indiana sustained an estimated $30 milhon of insured property damage
loss of $9 milhon charge of physical training and self-defense at the March 11-12 because of wind, hall, tornadoes, ice and snow The

The city self-insures the first $5 milhon of its lia- LAPD's pollce academy Alliance Syndicate Inc. is expected to regain its underwntlng prlvi-
bdity exposures Skandia Amenca Corp of New York The city, which self-msures ltS habihty exposures, leges Fnday, a week after lt turned over financial records requested by
writes $2 milhon of coverage excess of $5 milhon, and paid $8 milhon in pohce liability claims m 1990, said the Illinois Insurance Exchange (BI, Feb 25) The House Education
National Union Fire Insurance Co of Pittsburgh, Pa, a Mike Inouye, chief administrative analyst m the city's and Labor Committee last week approved legislation, H R 2, that would
umt of American International Group Inc, writes a $10 rtsk management department Figures on how much allow employees up to 12 weeks of unpaid lob-protected family leave
mlillon layer excess of $7 milhon was paid for claims related to excessive use of force are Any employer-provided health care coverage would contmue as if the

The city of Portland, Ore, has ongomg in-service not available, he said employee were still working (BI, Jan 4) The bill moves to the Personnel
training for pollce officers with curnculum standards -By Joanne Wectk and Pohce Subcommittee of the House Administration Committee
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After their surprising surge, Bi Insurance Index
660

what awaits broker stocks? 640

By LEONARD M. WILSON
620

holding period for this exercise in potential Again, though, there are no guarantees / h.-./1 i
Special to Business Insurance return We elected to use 1991 earnings esti- that they will be, and lt lS quite possible that

T
mates as the base from which to prolect 1995 a change in investor perceptions of funda- 600

HE CURRENT STOCK market advance earnings for the Individual brokers mentals will cause the ratios to contract
qualifies as one of the steepest on record Over the past 20 years, the publicly held This assessment of price appreciation po-

The climb from the October depths of last insurance brokers have registered earnings tential cannot be complete without a prole- 580 P
year amounts to a rebound of 27%, using the growth of around 15% compounded annually ction of earnings and valuation of the stock
Standard & Poor's 500 index as a bench- Gains flagged in the competitive phases of market as a whole We believe that corporate
mark 1

the insurance cycle and accelerated during earnings will rise at an average rate of 8% 560
l

11 1
However, despite the pall of soft rates in the tight markets annually through 1995

commercial property/casualty insurance It can be argued that the publicly held bro- Applying this growth rate to the earnings 4 4 2 47 4 4' 47 49
lines and a general lack of earnings momen- kers have seen their best years and now are of the companies in the S&P 500, we calcu-

tum, the publicly held in- entering a stage of relative maturity during late that the index based on current prices IS Base = 100 on Dec 29, 1978

C: surance brokerage stocks which annual growth over a full cycle must selling at 10 4 times the pro]ected earnings Source Nordby International Inc

a surpassed the gain in the decelerate for 1995

I market averages But we expect brokers' annual earnings Brokerage shares, given our estimates Insurance industry stocks shot up last week as
Frankly, we were sur- growth to match trend-hne progress of 15% above, are just a smidgen cheaper than the the Business insurance Index rose 146 points

prised to find that the bro- annually through 1995 on the strength of a market average based on 1995 estimates, to 654.7 on March 22, from 640.1 on March 15
3 4 -- kerage shares outper- firming in premium rates at some point with a composite price-to-earnings ratio of Advancing issues for the week were led by

formed the market The within the next several years Rising rates 10 for the brokers vs 10 4 for the mar- Sierra Health Services, up 22 0%, United
il&. 7./ performance was better translate Into quicker revenue growth, profit ket as a whole Healthcare Corp., up 18.9%; and HMO America
 than we would have ex- margin expansion and typically several years As long as we have followed the publicly Inc., up 135%. Declining issues for the week
---Al pected, given the lack of a of better than trend-line growth held brokers, their price-to-earnings ratios followed Phoenix RE Corp, down 9.1%; Tran-
VIr Wilson fundamental catalyst Applying the designated growth rate, we have materially exceeded the stock market's samerica, down 7.8%; and USF&G Corp, down

Possibly, the upsurge in fi- project an earnings level m 1995 of roughly overall valuation 7.3%. The most active issue for the week was
nancial services stocks from what seemed 80% greater than 1991 estimated earnings Brokerage shares, based on this 1995 see- U S. Healthcare, with 4.7 million shares traded.
like a bottomless descent has carried the bro- We calculated the following price-to-earn- nario, clearly are quite favorably priced, The 8/ Index was up 21%; The Standard &
kerage stocks along with the tide of changing ings ratios for the public brokerage firms though they do not look especially underva- Poor's 500 dropped 1.6%; the Dow Jones 30
sentiment based on these projections for 1995 Marsh & lued based on the 1991 price-to-earnings Industrials were down 3.0%; and the New York

This recent strength has prompted us to McLennan Cos Inc , 10 0, Alexander & ratio Stock Exchange Composite fell 1.5%.
think about the longer-term appreciation po- Alexander Services Inc,95, Willis Corroon In this exercise, we are dealing with the
tential of the brokerage stocks Price appre- P L C, 85, and Arthur J Gallagher & Co future, and much can go awry with the esti-
ciation is a topic that deserves, at least for Inc , 10 0 British Issues

mates But allowing for plenty of uncer-
this column, to supplant the fixation with The earnings proJections through 1995 are, tainty, it would appear that our long-term 1 Week

the course of premium rates of course, subject to the usual uncertainties investor could almost ignore the cyclicality March 21 Price P/E Div Yield Higl)--Low

Achieving growth in capital is the ratio- Will expenses be properly controlled? Are of the insurance market in his investment Companies pence pence % pencepence
nale for investment analysis Accordingly, we facing any structural changes in bro- calculus of insurance brokerage potential re- Commi Union 529 N/M 307 58 547-529

we think it lS appropriate to explore whether kerage compensation? Will soft insurance turns Genl Accident 570 MM 35 7 63 580-562

brokerage shares would be attractive invest- markets persist in defiance of normative ex- Many investors are loath to buy and hold a Gdn Royal Exch 225 N/M 159 7 1 230-220

ments over a time frame long enough to pectations? stock for almost four years in a stock market Royal 463 14/M 347 75 469458

overcome or perhaps put aside the current Sun Alliance

We cannot be sure about earning power in that has become notable for ltS volatility 379 N/M 187 49 398-379

concerns about premium rates Brokersthe future, but insurance brokers have shown Moreover, the risk in insurance brokerage
An investment time frame, we thought, themselves to be unusually resilient in find- remains the possibility of chronically soft m- Bradstock 154 175 60 39 154-149

CE Heath 524 155 345 66 524-516ought to be long enough to allow normal, ing the means to extend their track record of surance markets that erode the actual growth
trend-line growth rates to asset themselves, long-term growth Therefore, we are com- rate in earnings well below our predicted

Hogg Group 198 132 107 54 198--192

yet not so long as to discourage the genuine fortable with our 1995 projections
Uoyd Thompson 360 24 0 100 28 360-347

trend-line rate of progress PWS Holdings 94 115 47 50 94-94

long-term investor having a bias toward Brokerage stocks currently sell at about 17 Time frames, rates of return and degree of Sedgwick Grp 267 25 7 160 60 267-257

good companies with strong underlying fun- times 1991 earnings estimates Valuations risk are Critical factors in any investment de- Steel Bril Jones 326 170 163 50 326-314
damentals based on 1995 prolections seem to afford cision At the core of expectations for the ln- Winis Corroon 312 165 176 56 315--310

Insurance brokers, we believe, can be ac- considerable opportunity for appreciation if surance brokers lS a necessary confidence Source Philip Olsen, insurance Industry Analyst
curately described as good companies current price-to-earnings ratios are main- that underlying growth can be sustained London

We chose 1995 as the terminal year of the tained over the time period through much of this decade

Bi Industry Stock Report
MARCH 18, 1991 THROUGH MARCH 22, 1991

------

Weekly Year to Date Annual MI(t/Bk Weekly Year to Date Annual Mkt/Bk
Pnce % change % change High Low Vol (000) $ [),v % Yield P/IE Book value value Pnce % charge % change HIgh Low Vol (000) $ Bv % Yeld P/E Book value value

BROKERS Libeny Corp NYS 4163 152 122 50.25 39 00 9 092 2 21 14 31 82 131

Lincoln National NYS 50.50 100 1744 56.50 30.75 146 2.72 5.39 12 49 19 103

Alexander & A exander NYS 25.50 677 1027 28.88 NAC Re Corp16.13 324 1.00 392 9.18
OTC 3750 196 1364

19
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Phoenix RE Corp OTC 8.75 909 1290 1125 5.00 116 0.20 229 109 1299 067

CONGLOMERATES & HOLDING COMPANIES Protective Lite Corp OTC 1700 145 1429 1800 10.25 27 076 447 8 14.54 117

Provident Life OTC 22.63 169 2929 2625 1200 1279 0.92 407 6 23.24 0.97

Berkley W R Corp Re Capital Corp ASE 1600 0.00 24 27 1700 1175
OTC
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