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NewYork court upholds
suit over HMO coverage
NEW YORK-New York's highest court

has upheld a lawsuit against Prudential
Insurance Co. of America and its New

tions.

York-based health maintenance organiza-
tion over health care coverage determina-

Justices of the New York Court of Ap-

peals voted unanimously last Wednesday
to uphold the suit, which includes allega-
tions of breach of contract, common law

fraud and deceit, and improper interfer-

See Updates on nezt page

Court upholds binding arbitration

By MARK A. HOFMANN

WASHINGTON-A Supreme
Court decision that a 1925 federal
law does not bar employers from
requiring employees to submit
job-related disputes to arbitration
under most circumstances may
not be the total victory employers
hoped for.

Employers closely followed Cir-
cuit City Stores Inc. vs. Saint
Clair Adams-which a sharply di-
vi(led high court decided March

21-because the case called into

question their ability to force em-
ployment disputes into arbitra-
tion rather than having such dis-
putes automatically go to court
(Bl, Nov. 13, 2000; Sept. 25, 2000).
Employers have been looking
upon binding arbitration employ-
ment agreements with increasing
favor because they can settle dis-
putes more quickly and inexpen-
sively than through litigation.

Yet some legal experts caution
that, despite the ruling, employ-
arbitration

ment agreernents

aren't for all employers.

Reinsurer seeks

more precise
6 event' definition

By CAROLYN ALDRED
Recent natural catastrophe losses, including the huge storm and
flood losses that have hit European insurers during the last two
years, are prompting reinsurers to reassess the terms of catastro-

phe coverage.

One change being considered is a new definition of an insured
event under reinsurance contracts and how losses paid by insurers

after storms or other major catastrophes are aggregated for rein-

surance coverage purposes.

_ A recent technical paper pub-

lished by Swiss Reinsurance Co.

- - 1 contends that improved scientific
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1 an event occurrence for reinsur-
. ance purposes, reducing the need
U for the so-called hours clauses

' - 2 that currently are used in most
5 4 catastrophe reinsurance con-

. =, tracts.

1 The Zurich-based reinsurance
{ company is encouraging its
, clients worldwide to accept a

g new event definition wording it
s drawn up that reduces re-

3441 "IL liance on hours clauses. Swiss Re

egan using the new wording at

3....,0 r-.

year-end renewals, and several

other reinsurers are examining the issue.
An hours clause defines an insured occurrence as a period of
time after an event, such as losses incurred for 24 hours after a tor-
i nado, or 72 hours after a storm or riot. The clauses were intro-
duced in the 1940s and have been "essential tools in the reinsur-
ance industry, particularly catastrophe excess of loss, ever since,"
See Hours on page 20
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At issue was the breadth of the

Federal Arbitration Act of 1925.

Mr. Adams had signed a pre-em-

ployment agreement with Rich-
mond, VVa.-based Circuit City,
agreeing to submit employment
disputes to arbitration. About a
year after signing the agreement,
he voluntarily left his job at a
Santa Rosa, Calif., Circuit City
store and sued his former employ-
er under state anti-discrimination
law, holding that he had been ille-
gally harassed at work because he
was gay. Circuit City held that the
Federal Arbitration Act required

Mr. Adams to arbitrate his dis-

pute.

The Federal Arbitration Act,
however, exempts workers en-
gaged in "foreign or interstate
commerce” from the arbitration
requirements. Circuit City argued
that the exemption applied only
to workers engaged in actually
moving goods across borders, a
view shared by most U.S. appeals
courts. But the 9th U.S. Circuit
Court of Appeals ruled in Novem-
ber 1999 that it applied to just

about all workers because

Congress did not consider itself to
See Arbitrate on page 21

Cutting costs of stress

Employers see savings in helping workers

By JOANNE WOJCIK

When the breakup of AT&T Corp.

in the mid-1980s ’

i stress

forced massive divestitures and reorganization of the
so-called Baby Bells, Atlanta-based BellSouth Corp.

recognized how the changes were affecting its em-
ployees and decided to do something about it.

i [B2Ea325-

It implemented a companywide stress identifica-

tion and management program that saved the corpo-
ration more than S13 million in health benefits and

stress-related workers compensation claims costs in

its first year.

, stress
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BellSouth's experience provides a model for how
employers today, many of which are being forced to
adapt to changing economic conditions, might deal

with employee stress.

"There's a fair amount of organizational stress in

today's economy, with either slow growth or no

growth,”

said Ron Finch, corporate director for em-

ployee assistance at BellSouth between 1981 and

1994. Mr. Finch now serves as a hospital administra-

tor for the Mount Carmel Guild Special Hospital of

Catholic Community Services in Newark, N.J.

"Employers need to enhance productivity, but how

does downsizing, no raises, etc., affect productivity?"

See Stress on page 22

Online work/life resources

Strees #719,0, Werblip Home

Stress Directions Inc. offers an assessment tool for

measuring the impact of stress on an organization.

Web expands benefits

By LEE FLETCHER

The growing number of employ-
ers offering Web-based work/life
programs are finding that the ser-
vices-offered as employee bene-
fits-are a boon not only to their

workers but also to themselves.

"The bottom line for most em-
ployers is that technology really
expands the richness and reach of
work/life benefits at a very low
cost,” said Randall Abbott, a
Philadelphia-based client strategy
leader with Watson Wyatt World-
wide.

Mr. Abbott said that companies
sought for years to give their em-
ployees broader assistance with

work/life concerns-from refer-
rals for elder care to the provision
of concierge services. He said,
though, that before the wide dis-
semination of computer technolo-
gy, "there was so much effort in-
volved in structuring those pro-
grams, designing them, communi-
eating them and administering
them.”

"Technology has really given
(employers) the opportunity to ex-
pand these programs at very low
costs," Mr. Abbott said.

Karen Olson, director of mar-
keting for the Bellevue, Wash.-
based service provider Xylo Inc.,
said that while pricing depends on
company size, a good rule-of-

thumb estimate for Xylo's services
is $1 per employee per month,
plus a setup fee.

"Xylo offers a Web site that
connects off the intranet of a com-
pany, and it provides information,
products and services that help

employees balance work and life,"
Ms. Olson said.

The Web site is customized for
each company. Xylo has about
1,000 agreements with marketing
partners-from Disneyland to Sea
WWorld to local restaurants-
whose services are offered at a
discount on the company's in-
tranet, Ms. Olson said.

The type of service provided by

See Work/life on page 10
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HMO suit allowed to proceed

Cont:nued fromprevious page
ence with casting contractual relations m connection with how Pruden-
tial determined coverage Prudential is now owned by Aetna Inc

Rather than using appropriately tramed and experienced physicians to
determme medical necessity, the suit asserts, Prudential pemutted nurse
clinicians to decide on "appropriate" medical care, based on undisclosed
and unregulated guidehnes promulgated by actuarial finn Mlliman &
Robertson Inc The use of these guidehnes permits HMOs to mcrease
their prohts by mducing outlays for medical tmatment, the suit claims

The decision affuned a New York Supreme Court ruling that upheld
the complaint, ongmally filed m 1997 on behalf of Prudenttal health plan
members The complamt includes detailed allegations of mistreatment
by Prudential of the two named plaintifs One of the plaintdfs had to
undergo a total abdominal hysterectomy to remove two fibroid tumors m
her uterus, the other plaintif, who had Crohn's disease, suffered a burst
mtestine while waillng for Prudenttal to approve exploratory surgery

New York's hgh court concluded that the defendants "did not conduct
the utihzation review procedures that they promised m their contracts,"
and the court agreed that even though "plaintiffs sustamed no out-of-
pocket costs, actual inlury is sufficiently alleged m the non-receipt of
promised care, for which resbtution of premiums paid may be an appro-
pmate remedy

D Brtan Hufford, a partner at Pomerantz Haudek Block Grossman &
Gross LLP m New York in charge of the htigation, said he is seeking
class-action status for the suit, Batas vs Prudentnal Insurance Co

"This case could have matenal ramihcations m the health care mdus-
try, as we are challengmg Prudenbal's practice of withholdmg medically
necessary care m order to manmlze its corporate profits," he said He
added that many other HMOs have used MEman & Robertson's medi-
cal guidelines

"Wehave received theopinionandarereviewingit," saida spokesman
for Newark, N J -based Prudential Aetna declined to comment on the
lawsuit because it predated the company's acquisition of Prudenttal

CalPERS narrows plan choices
SACRAMENTO, Callf-The Cahfomia Pubhc Retlrement Sé/

nounced last Wednesday that it wlill drop Aetna U Healthcare In
CIGNA Corp and Lifeguard Inc from ongoing negotiations for 2002
member coverage

CalPERS wall contmue negotiating with six health maintenance orga-
nizations that it currently contracts with and one additional HMO The
six are Blue Shield of Callfornia, Health Plan of the Redwoods, Kaiser
Permanente Health Plans, ManCare Health Plans Inc,PaclfiCam Health
Systems Inc and Umversal Care Inc CalPERS wall also add Western
Health Advantage to serve plan members m Northern Callfornia

In an attempt to reduce beneht costs by spurnng competition, the
CalPERS Board of Administration earher this year ordered that the olga-
nuatlon reduce the number of health plans offered to members CalPERS
said it would part down those offerings after allowing all HMOs that it
currently contracted with to submit bids

CalPERS then scoredthebids forcost, administration, customer service
and the member demographic pool the health plans serve The sconng led
Ca]PERS to shed Aetna, CIGNA and Lifeguard for 2002, but wall consid-
er their bids m futulE years, a CalPERS spokeswoman said In additton,
CalPERS agreed to give Health Net Inc additional time to prepare its bid

The bids so far show an average benefit cost increase in the "mid-
teens," the spokeswoman said But the bids are not final and there are still
several undetermined factons, such as the possibility of mereasing mem-
ber copayments for office wsits and prescnptions Final bids are expected
Apnl 17

CalPERS isoneof the nation's largest health care purchasers, providmg

retirement andhealth care for 1 2 mihon state and local pubhc employees
and theirfamihes

Zurich to spin off reinsurance unit

ZURICH, Switzerland-Zurich Financial Services Group plans to
spin off its reinsurance unit, Zunch Re, and continue a reorganization
begun last fall m an effort to turn around poor results

ZFS also plans to slash its costs by $200 million by the end of 2002
The announcements accompamed disappointmg results for 2000 The
insurer last week reported a 5 5% fall m normallzed net Income, to $2 1
bilhon, and forecast a further drop ths year

Normalized Income is a measurement ZFS devised to adjust income
for currency fluctuations On an International Accountmg Standards
basis, which makes no adjustment for the weakemng of nondollar m-
come against U S currency, ZFS' net income fell 287%, to $2 3 bilhon
ZFS expects normallzed earnings this year to range from $1 8 WIlion to
$2 O bilhon

ZFS Charrman and Chief Executive Officer Rolf Hueppi said results
were disappombng because of an unanticipated need to strengther re-
serves m the fourth quarter and a decline in realized capital gains He
said the results also reflect costs related to the ongoing reorganlzation,
which offset a 4% nse m gross wntten premiums ZFS plans to contmue
the reorganization begun m November 2000 to focus on nonhfe and life
Insurance and investment products and services

In addition to spinning off Zunch Re, which w11 be renamed and op-
erate as a fully mdependentand separately hsted reinsurer, ZFS has
embarked on a cost-cutting program that mcludes restructunng the
company's head office operations

See Updates on page 22

Errors & omissions

- Due to an editing error, a March 19 story incorrectly stated
the estimated msured losses from U K flooding since last fall The
Assn of British Insurers estimates the losses at £750 miillion

Bill seeks guidelines
for new ergonomics rule

WASHINGTON-A Senate sub- The new bill, drafted by Sen cisms of the earlier regulation was

committee has scheduled an April Breaux, would require the Labor that It would have set a special
26 hearing on a new measure that Department to issue a standard compensation system for er-
calls on the U S Labor Depart- that meets several criteria These gonomic-related injuries outside
ment to issue an ergonomics stan- include requirements that the new of, and more generous than, those
dard within two years of the bill's rule clearly spell out the circum- available through state-based
enactment stances under which an employer workers comp systems
Sens John Breaux, D-La, Arlen would have to address ergonomic Sen Specter announced that the
Specter, R-Pa, and seven other issues at a worksite and the stan- Senate Appropriations Subcom-
co-sponsors introduced the bill dards that would be used to mea- mittee on Labor, HHS and Educa-
last Thursday, days after Presi- sure the employer's compliance tion-which he chairs-would
dent Bush signed legislation for- The rule also would not cover hold a hearing April 26 Labor
mally rescinding a controversial ergonomics-related disorders that Secretary Elaine Chao, who
ergonomics standard issued by the occurred outside a workplace Fi- would be responsible for drafting
Occupational Safety and Health nally, the new rule could not in- a new regulation, is slated to testi-
Administration in the final days terfere with existing state workers fy

of the Clinton adminisiration compensation laws Among criti-

Higher earnings forecast

P/C stocks expected to outperform others this year -
By JUDY GREENWALD

-By Mark A Hobnann

"I'm hopeful that 2001 will be an earnings-driven
year as opposed to the year 2000, which was a rate-
Higher rates are expected to translate into Im- driven year," said Michael Lewis, senior insurance
proved earnings for commercial property/casualty analyst with Warburg Dillon Read in New York
insurers this year "I'm upbeat about the outlook," said John L Ward,
Most analysts also expect property/casualty stocks of the Cincinnati-based Ward Financial Group "The
to outperform the overall market in 2001, momentum for double-digit-plus price in-
despite the recent tumult on Wall Street creases is picking up,"” he said "All things

Despite the bright outlook for insurers, being equal, | would think the rest of the

steman- 2000 results wereapotherdisappoingment T-ECT, 111-L.n >oer would show some positive improve-
04 s P ppoINimen

alysts, who say it was too 4 ments over the comparable periods of
market firming to be reflected on insurers 2000 "

Results

bottom lines "We are cautiously optimistic,” said

Ken Zuckerberg, vp m equity research al’

New York-based Dresdner Kleinwort

The 15 insurers surveyed by Business In-
surance that repor:ed net income as a
group posted an 18 9% increase to $11 86 Wasserstein "However, given the desire
billion last year But of those 15, seven and in sorne cases the need for certain
companies actually saw a decline in net income from companies to strengthen loss reserves, our sense is
1999 to 2000 (see chart page 19) that indicated rate increases will not fully flow to the

Stock analysts say insurers can look forward to bottom line of all insurance companies," he added
better results in 2001 Although some companies, including Chubb Corp

Although catastrophes-including the Seattle and American International Group Inc , have been
earthquake, winter storms and the sinking of the appropriately reserving at conservative levels, "ther€

Brazilian 011 rig last week-are likely to hurt results, See Results on page 15

Brokem not professionals: Court

NEW YORK-Insurance bro- entific Research Inc wlll be able it should be taken to mean pro-
kers are not professionals, so to pursue its breach of contract fessions such as lawyers, engi-
breach of contract suits brought dispute with insurance brokei - neers, architects and accoun-
against them are subject to a age NIA Group Inc Chase al- tants "VWhile agents and bro-
six-year statute of limitations, leged that Paramus, N J -based kers must be licensed, they are
New York's highest court ruled NIA was negligent and failed to not required to engage in exten-
last Thursday secure sufficient coverage for sive specialized education and

The ruling overturns an ap- the Hawthorne, N Y -based pre- training,"” the court ruled
pellate court decision last year cision rotor manufacturer Also, brokers and agents are
that brokers were professionals Chase filed suit three years and not held to a standard of con-
and sub]ect to the three-year seven months after NIA placed duet for which discipline might
statute of limitations that ap- the coverage be imposed, nor do they have a

plies to professional malpractice In its ruling, the Court of Ap- continuing duty to advise, guide

claims peals acknowledged that "pro- or direct a client based on a spe-
As a result of the ruling by the fessional” has different mean- cial relationship, the court
New York Court of Appeals, the ings in different contexts, but in ruled

state's highest court, Chase Sci- the context of malpractice cases -By Gavin Souter
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Document request sparks debate

By MARK A. HOFMANN

WASHINGTON-AN employer group's
attempt to obtain details of the agreements
between state governments and outside
counsel with which they contracted for
work involving the multistate tobacco liti-
gation is drawing plaudits from supporters
of civil justice reform.

Tort reform advocates say that such ar-
rangements demand heightened scrutiny,
both because of the fees involved and the
potential for state-private counsel alliances
to target other unpopular industries. Pro-
tort reform forces also praise the U.S.
Chamber of Commerce's decision to use
state freedom of information laws to get de-
tails of the arrangements as a public policy
rnatter, and they urge states to pass so-
called "sunshine" legislation that would re-
quire automatic disclosure of such informa-

Minnesota

health plan

standards

praised

By MICHAEL PRINCE

MINNEAPOLIS-The
ment earlier this month by four lead-
ing health plans in Minnesota that they
will adopt the treatment guidelines is-
sued by an independent organization
marks a sharp shift toward the accep-
tance of evidence-based medicine by
managed care organizations and
health care providers.

In the long runi experts say, the
adoption of evidence-based medicine
by physicians and hospitals will im-
prove the overall quality of health care
while driving down costs.

The announcement represents a "big
upside for employers and purchasers if
we can have doctors and hospitals do
more standardization of care delivery
methods and care management meth-
ods," said Dr. Arnold Milstein, nation-
al health care thought leader at
William M Mercer Inc. in San Francis-

announce-

CcOo.

"Quality care is the most cost-effec-
tive care," said Dr. Paul Wernick, a
consultant with Watson Wyatt World-
wide in Minneapolis.

One other plan had already agreed to
adopt the standards issued by the In-
stitute for Clinical Systems Improve-
ment. The ICSI is a nonprofit organi-
zation that establishes standard treat-
ment plans, as developed by medical
specialists, for a variety of medical
conditions. Together, the five health
plans cover a majority of patients in
Minnesota.

"The entire community has em-
braced what ICSI has been doing for
eight years," said Carolyn Pare, chair-
woman of the Buyers Health Care Ac-
tion Group, an employer coalition in
Minneapolis.

Dr. David Abelson, chairman of
ICSI, expressed satisfaction with the
increased adoption of evidence-based
medicine. "This is a major step for-
ward in promoting best care for Min-
nesota patients," Dr. Abelson said.

Having the health plans agree on one
set of standards makes it much more
likely that hospitals and physicians
will adopt the treatment standards is-
sued by ICSI, said Suzanne Delbanco,
executive director of the Leapfrog
Group, a Washington-based employer
organization dedicated to improving

See Treatment on page 12

tion.

Consumer advocates say. though, that the
move could lead to violations of attorney/
client privilege, with some opponents hold-
ing that the move lacks justification and is
nothing more than another prong in an at-
tack on the nation's plaintiffs bar.

The Washington-based Chamber and the
U.S. Chamber Institute for Legal Reform,
an affiliate of the larger body, announced
the filing of the requests at a press confer-
ence earlier this month. The requests,
which Chamber President Thomas Dono-
hue stressed were not lawsuits, seek docu-

ments concerning a number of matters re-
lated to how each of 21 states-involved in

the settlement contracted with outside
counsel (BI, March 19)

The information sought includes state
policies for retaining outside counsel, fee
arrangements, whether or not a competitive

bidding process exists for retaining outside
counsel and the amount of time the outside
counsel actually spent working on the set-
tlement. The requests also seek documents
dealing with "any payments or contribu-
tions made by any outside counsel retained
by the state to anyone in return for the re-
ferral of the state's legal business in con-
nection with the tobacco litigation."”
Stephanie Kanwit, a partner in the Wash-
ington office of New York-based law -firm
Epstein Becker & Green P.C., noted that
some states might try to claim attorney/
client privilege as a way to withhold the in-
formation. Ms. Kanwit, who drafted the
Chamber requests, said at the press confer-
ence that the information requests warned
states not to do so, because the real clients
in the tobacco litigation were the citizens of

the states that made claims.

The Chamber also called upon Congress

to open hearings on the issue of state con-
tracts with outside counsel in mass torts.

The Assn. of Trial Lawyers of America
blasted the Chamber's move as hypoeriti-
cal-noting that the Chamber receives
funding from the tobacco industry-and as
simply an attack on the plaintiffs bar (BI,
March 19)

A prominent consumer advocate agreed.
"This is part of a much broader orchestrat-
ed attack on trial lawyers," said Joanne
Doroshow, executive director of the Center
for Justice & Democracy in New York.

"The arrangements with the states, not
only were they made voluntarily but most
of the lawyers involved in these suits agreed
to relinquish their rights under their con-
tracts with the states and let an arbitration
panel decide their fees. This was done with
full cooperation of the tobacco companies.

See Chamber on page 21

New uses for captives discussed

By RODD ZOLKOS

INDIAN WELLS, Calif.-Al-
though captive insurance ex-
perts say there should be a clear
business purpose behind a cap-
tive's formation, a captive par-
ent can also benefit from ex-
ploring other, creative uses for
the insurer.

"I'm a strong advocate that
captives really have to be
formed for a business purpose,"”
said Gregory K. Myers, presi-

dent and chief executive officer

f

of Becher+Carlson Cos. in
Princeton, N.J.

But captive owners should
"stretch the idea of what busi-

4.5 million claims analyzed

llaplives:

11 Uloild of Oppoilunity

< '<=->~ Caplivi, Insurance

Companies Association

eenee acilch /1,3

ness purposes are," Mr. Myers
said as part of a panel on "Not
So Obvious Uses for Captives"
earlier this month at the annual
conference of the Captive In-
surance Cos. Assn. in Indian
Wells, Calif.

Mary C. Harrington, director
of risk management at Subaru
of America Inc. in Cherry Hill,
N.J., noted that when her com-
pany established its Bermuda-
domiciled Pleiades Insurance
Co. Ltd. captive in 1988, the
move was a direct result of the
company's hard-market experi-
ence. Consequently, the captive
was created to write casualty
and property coverages.

A corporate reorganization
following Subaru of America's
1990 acquisition by Fuji Heavy
Industries Ltd. led to the risk
management function reporting
to the financial side of the com-
pany, rather than the legal de-
partment, as had previously
been the case, Ms. Harrington
noted.

And, because the company's
chief financial officer viewed
the captive as a financial tool
that Subaru could use, the com-
pany was able to look for more-
creative uses.

Ultimately, Subaru deter-
mined that writing extended war-

See Captives on page 6

Report establishes comp data baseline

By MEG FLETCHER

A new report that analyzes where state workers compensation
dollars are spent and how medical costs and utilization differ
across eight states is now available from the Workers Compen-

sation Research Institute.

"The Anatomy of Workers' Compensation Medical Costs and

Utilization: A Reference Book" provides the first detailed

benchmarks about the cost and utilization of medical services

by injured workers, according to the Cambridge, Mass.-based

WCRI.

"Public policy actions affecting medical costs and utilization
are common, yet little hard information exists to guide policy
decisions," said Richard Victor, the executive director of WCRI.

"The detailed measures in this reference book can help policy-

makers and businesses identify ways to manage medical costs
more effectively, evaluate the impact of reforms, target market
opportunities for new products and services and benchmark the

Medical providers vary

Average cost and provider use for workers compensation claims*

Physical/

occupational
Measure MD/DO Chiropractor therapist Hospital
Medical cost
per claim $1,766 $1,817 $1,237 $2,865
Number of visits
per claim 9.1 23.8 14.4 4.7
Number of services
per visit 2.4 3.2 3.2 3.4
Payment per
service $81 $24 $26 $197

performance of a company's medical cost management pro-

gram.”

California, Connecticut, Florida, Georgia, Massachusetts,

* 1996 accident year claims, each with more than a week's lost time, using an eight-stale

average.

See WCRI on page 20

Past woes may haunt insurers

NEW YORK-The hardening in the prop-
erty/casualty insurance market will boost
insurers' results in 200-1, but lingering
problems likely will continue to be a drag
on earnings for some companies.

Underreserving in the late 1990s and re-
duced investment income after large premi-
ums were paid to secure finite coverage for
old liabilities could hurt some insurers' re-
sults, said speakers at two recent briefings.

Insurers and reinsurers are increasing
rates across the board in 2001, said Mark P.
Lescault, head of the divisional underwrit-
ing office at Swiss Reinsurance America
Corp. in Armonk, N.Y.

So far, property rates have risen 10% to
15%, and casualty rates have risen 5% to
10%, Mr. Lescault said at a seminar held in
New York earlier this month by Swiss Re on

the U.S. insurance and reinsurance market.

But the full benefit of those increases will
not be apparent for some insurers when
they publish their 2001 results, due to inad-
equate reserving policies in 1997, 1998 and
1999, he said.

In particular, asbestos-related losses are
worsening as claimants seek damages from
a wider variety of defendants, he said.

Many asbestos manufacturers have ex-
hausted their coverage, and claimants are
now targeting the retailers of products con-
taining asbestos, Mr. Lescault said.

The market is in. the middle of a correc-
tion, said Dennis P. Kane, president and
chief executive officer of Kemper Casualty
Co. in New York, a unit of Kemper Insur-

ance Cos.

While the higher rates will yield more

Source: Workers Compensation Research Institute

premium income, some insurers may still
struggle to compete in the medium term due
to finite deals that they put together to cov-
er past liabilitie or improve their current
results, Mr. Kane said at a meeting of the
APIW, an association of women in insur-
ance, in New York earlier this month.

The premiums paid for the coverage are
usually huge, and insurers that buy such
coverage are sacrificing the future invest-
ment income from the money used to pay
the premiums, he said.

While big companies may be able to ab-
sorb the loss in investment income, smaller
insurers may have to seek other ways to
make up for the lost income, Mr. Kane said.
And that, he said, will place those compa-
nies at a disadvantage to other insurers.

-By Gavin Souter
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Captive-RRG partnership provides flexibility

By RODD ZOLKOS

INDIAN WELLS, Calii-Forming
a captive insfirance company as a
partner entity to a risk retention
group-or partnering a risk retention
group with an ensting captive---can
allow the parent company to expand
coverages and craft more creative so-
lutions.

Compared with the traditional
market, "we hava the ability to be
much more innovative and to think
out of the box,' sal d Dan Labrie, pres-
ident and chief executive cfficer of the
Housing Authorisy Insurance RRG
Ir-c. in Cheshire, Conn.

"What we bok at very closely is
how ailor-made our services are and
what we can do to provile thebest
possible services. We focus very closely
on risk management and loss coniol,"

Mr. Labrie said, speaking earlier tnis
month at the annual conference of -he
National Risk Retention Assn. in Inli-
an Wells, Calif.

To that end, the group has formed
several new companies since HARRG

Nilional Eilt,Reinfi

was first licensed in Vermont in 1987.

"A risk retention group has its limi-
tations because of the law saying you
can use the risk retention group to
write liability but you can't use it to
write property or workers como," said
Gary Osborne, senior vp at USA R:sk
Group in Montpelier, Vt.

But Mr. Osborne noted that by
fonning an additional captive, the

Now there% a partner you can do business

with. Wherever you are. Whenever you need.

A on=stop shop that saves valuable time

by handling your compan=>t insurance,

reinsuranre and service needs. AXA

Corporate Solutions brjngs together

the expertise of AXA Global Risks,

AXA Re and AXA Cessions to offer

group can provide members a -,elicle
for miting those coverages.

"If you want to serve yourmembers'
needs in workers comp, property. it's
probably necessary to add: second
captive," he said.

"Propertfs a line we don t see very
often in captives," Mr. Osborne said.
' The risk-to-reward isn't there. But if
your members want to address it, you
can use a second captive."

Adding additional lines eEn allow
the group to offer members "one-stop
shopping,” Mr. Osborne said. "Your
members look to you to provida their
insurance needs," he said. "And the
more you take care of them, the less
likely it is that you'lllose them."

It could also enable the prcaram to
act as its own reinsurer, ceding RRG
risks to the captive. Among other ad-
&antages, that approach can allow the

group to fil in gaps in existing rein-
surance, he said.

Also, "by forming a second captive
offsnore, you can use your capital
mcre efficiently," Mr. Osborne said,
because the offshore facility will be
abl€ to write coverage at a higher net
premium-»capital and surplus ratio
than the onshore RRG While some
grcups rnight not be comfortable writ-
ing at the higher ratio, 'there is that
optbn," he said.

Aiding a captive to an RRG also
can address members' international
exposures. 'Risk retention groups can
only write in the 50 states," Mr. Os-
borne ncted. "Again, we're talking
one-stop shopping.”

Forming a second captive as a rent-
a-captive a protected-cell company or
a sponsor€c captive car- provide large
members o 5 the group an alternative

more competitive choices across the hne.

Ali backed by the A>7\ Group's financial

strength across the planet. A simple cad is

all it tai<eS to start leveraging your

risk manaement decisions with our
integratedlutions today

See vmw.axa-corporazsolutions.com

for coritac kletails.

CORPORATE
SOLUTIONS

market facility and will allow mem-
bea to segregate their risks and retain
underwriting profits.

While Mr. Osborne emphasized that
taxes should never be a "driving rea-
son" behind captive formations,
"there are ways you might be able to
use a second captive to look at taxes"

Meanwhile, one possible reason for
forming a risk retention group as a
companion to an ecisting captive is to
elirninate or reduce fronting expenses
or to provide fronting ability, Mr. Os-
borne said. The fedet-al Risk Retention
Act allows direct writing in all 50
states, and it has a broad definition of
"liability"

The RRG also can be a useful toolin
manuscripting policies. An RRG faces
fewer form and filing regulations than
do standard insurers, Mr. Osborne
noted. What's more, associations or
groups can use an RRG to revisit cov-

erages eliminated or reduced by the
standard market.

But Mr. Osborne noted that the
pre-emption provided in the federal
act that permits RRGs does not elimi-
nate the need for state-specific en-
dorsements. "Even though you can
manuscript a policy, you can't use the
federal Risk Retention Act to avoid
certain state rules," he said.

Mr. Labrie said that HARRG offels
members a range of liability products.
includjng generalliability, excess auto.
non-owned and hired auto, employee
benefits, public officials, law enforce-
ment, lead abatement and lead liabili-
ty coverages

HARRG's business strategy has def-
initely focused on one-stop shopping
for members, Mr, Labrie said. "l think
it's very important in this business m-
ally to keep that in mind," he said.
Otherwise, Mr. Labrie suggested, the
RRG will have problems maintaining
or increasing its market share. i

It's also necessary for the group to j
develop specialized shlls and market:
its knowledge, he said. 1

As part of that effort, in 1988 the 1
group formed its Housing Authority {
Property Insurance association cap-
tive in Vermont. HAPI provides prop- ,
erty, inland marine, workers compen-
sation, business auto, boiler and ma-
chinery, and fidelity and crime cover-
ages. "The association captive, inter-
estingly enough, is growing much

See Partners on page 6

B/ hires
promotion

manager

NEW YORK-Business Insurance
has added to its communications staff
in New York.

Grace Spellman has joined the mag-
azine as promotion
manager. In her
new role, Ms.
Spellman's re-
sponsibilities in-
clude marketing

ff 43 and sales promo-
. ,(63 3 tion projects, for
f;*b- Al the newsmagazine

as well as Bfs Web

IVIS. Spellman site and RIMSTV

She succeeds Liz Ostow, who resigned
to pursue other opportunities.

Before joining Bl, Ms. Spellman was
marketing dimctor at TPl Metro PA, a
media company in Philadelphia. Prior
to that, she was the circulation and
marketing director at the Philadelphia
Business Journal, and before that
worked as marketing manager at the
Rouse Co. in Burlington, N.J,

She holds bachelor of science degree
in business administration from
Rowan University in Glassboro, N.J.,
and an associate degree of liberal arts
in law and justice.

Ms. Spellman can be reached at
212-210-0780. m
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Captives

Contznued bom paged ers
ranl v covel. ge foi its cutomer,
thrcuigh the c iptive was an ide 11 use we'l e i eally talking about here 1% the
Fn st, the uiverage was in lin» with transfer of previously incuned losses
the automaket 13 ovel all bu,ine=nm-.- foi a pnce," he said
siorK Ms Emeington wid In addition, OCIPs, meanwhile, undei which
the extended wairdnty busines. owners of laige construction prolocts
wouldimpic,ve the captive'stax tioa.- putchase insurance foi all contiactors
meri and it | eturn on ieserves Final- and subcc ntractors on the project,
ly, 1 le additic nal business 215(, cled«- can be done m two ways, Mi Harpoi
ed 1 le possibility of the captive beirg noted Such a program can be struc-
abk. lolencl inoney ti) 115 pa ent, and it tuzed for d %ingle large piolect, 01 it
piouded a way Subdizi de.zle could can take the li)rm ola "rolling"wrap-
paitupate in the ed])tive pi ogi,>m up, involving project at seven at sites
Foi a comparn hke Suba 71, placing In addition, an OCIP is regarded a%

have seen of using (the captive) to ownei
support the overall buvine:A goals of
an o Hanizatic,n,"Mi Mver, said

poil folio U ansfels and ownei-con- |.Io"ee berefits environmental cover- captive to offer homecwn<,15, autc, 01
tic)lled insurance programs aze two age:, coveidges of financial expo- peisonal zimorell,1 co,ret age to em-
other crealive uses loi captive insub- sires such as mteso ated nsk oi holis- ployees

t__c- pingrams<, or to cover unusual ex-

With los portfolio transfer>, "What Fos lles

Captives could be used
for loss portfolio transfers

and owner-controlled

insurance programs,

says Graeme M. Harper.

Partners

Companirb also can ufe thcli cap- Contznued from page 4
tives to sell insuiance to mdividual 01 i astel thdn the i isk letention gloup,”
coi poialr i us-onims-an appioach Mi LaiDile said
th.it can be used to help build a And in 2000, the gioup toi mod
strongei lelationship with the cu,- Housing Enterprise Risk Services Inc
tomer, Mi Mvers wid a'-. d sponsc,red c.iptive, also in Vei -
"A per ,ona pinglam that s out mont HERS wds capitali/ed by the
there is cellulai phone coverage," he association captive, and it facilitate.
said Undel stich pic,glams, the collu- the one-stop shopping concept, he
lai telephone company uses its wij- 5.11(1
tive to oflel call phone owners covei- "Again, there was an issue of mar-
age to i epla.ze 10,,t ri stolen tele- ket shate, to tell you the liuth,"” Mi
phones |.abrie said The sponsoied captive
Typically the phone is 1 eplaced dlic) pic,vicles long-term flexibility to

One possil le cieative externaluseis with a refui bishecl used phone of the Mpand indikets and pi ovide othel
such .1 piogi .zin in the captive Is "orr thii d-patty business, which might the develc pinent of agency capt i ves, same type t o ens,111 r thc cu,d omplis n't 1,1 oducts, he said

of the most tremendous example | pi ovide tix benefits foi a captike ne said
"Corpoiat_or*, have set up agencies in ordei to g31 a neuei inodcl with ihirt executive oilicer of the Santa

"convenientlv losing" the cell phone Pamel.1 E Davis, pi eident and

Mi Myen wid idi,live pdi ents edn thal market progl , nis to th,211 mom- beller featuies, Mi Myei said The Cl iv, Cali i -ba"pd NonPi Hftth' Insur-
look both i nternally and externally ocrs,1 Mr M yers said, offering the ex- progiams ult_mately benefil the cell ance Alliance of Calit, explained that

G_ aeme M Harpei,am.ina,fer c i fol possible creative uses ol their cap- ample of d g ocery holesaleis using phone compEr_\, by iT_creasing both adding a Laptive and a risk ietention
Pi irwatelhouseCoopers LLP in lives On the intel nal side, he said, such anagpioach tr, market to Iddil- customei re-ention and company gioup totheoligi nal NIAC hability

Phil_idelphid, suggested that 10.5 captives ec,uld be used to writte em- 2_ s or companies ising an agency piof its m

ii4.4

[P B S

r isk pool pi owcle1 ,1 way ic, expanci its
liabilltv inurance service. to nonpi of-
il in othel %lates

The NIAC pool includes 2,500 mom-
bri , In California with $16 3 million
in annual pr emium Othm non])1 ofits
in other flates wict, 'Gee, can't you do
something 101 LA" " M, Dav[% ,aid
" And alw 11 seemed to make fense to
u>. to have a pooling of lisk that was
bioadei than Callie)1-nia "

BecalM, NIAC doesni pap piemium
Lixes or Income Lixes m Californi.1, its
member entities wrl e leluctant to love
the entiA zip In,load, they opted 10
fol m the additional iisk retention
gioup and captive to aid nonprotits in
c,thel sidles

In Drumber, the group licensed its
Alliance 01 Nonpi ofits fot Insurance
Ri,k Retention Gi oup ,ind National
Alhance 01 Nonpiolits joi Insui,mee
captive m Vermont

The NANI captive reinsuref both
the RRG .ind the liability pool "It re-
cilly will be just .1 lianifel vehicle for
lisk," M Davis ,>did of the captive "It
will accept insk hom thr IZRG and the
California liability pool "

Thi ough the risk retention gl oup
the liability pool and the captive, the
tir oup prowde'> membel nonpi ofits
with covei age joi dll habillix hnes, as
well as auto phyvial damage coveiage
and pl opeity ccivelage The group
pul chase, | einsulance beyond the lev-
eis i elained m the NANI («,11)live

"To oui memix,15, this all look like
a wn light package ancl it looks like
3. ue ie piouding them all the covet ag€

. they need, except for workers comp,’
Ms Davb fald =

CICA, NRRA

hold annual

meetings

INDIAN WELLS, Calif -Thc
Captize Insulance Cos Asn and th<
National Risk Retention Assn hok
thell annual conteiences this montk
at the Renaissance Esmci dida Resor
in Indian Wells, Calif This year”
confelences wore held in back-to
back lashion, with a da, 01 ovei lap
ping sessions CICAmet Mai ch 11-1.
and the NRRA meeting was helc
March | A and 14

The CICA conference drew ap
pioximately 350.atenders, while th,
NRRA (heu' about 170 with inan.
attending both u,nferenic'4

Next ye.11'5 CICA confelence 16 60
1 01 Mal ch 3-6 at the Westin LaPalo
m.1 Resoll in Tuon, Al v For mon
information, c.ill 9524)28-4655 O
I iil the association’'s Web site a
www captiveassrx iation com

The dates .ind location of nex
veai's NRRA conference al e still be
init del.(9 mined For moi e infc,1 ma
tic,n, call the NRRA al 800-999-450,
01 VISIt 12'UNt 7471(1-116(10)( E
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OPINIONS

Bring deals into the light

HE U.sS. CHAMBER OF COMMERCE is ask-

I ing questions about a partnership between
state attorneys general and private law firms
that need to be answered.

That partnership arose as a result of the multibil-
lion-dollar legal action against the tobacco compa-
nies, in which private counsel were brought in on a
contingency-fee basis to assist the 46 states seeking
to recover the costs of treating smoking-related ill-
nesses.

Questions have arisen about how those arrange-
ments between the states and the private law firms
were struck and what their terms were-or are, in
cases where private counsel are helping states go af-
ter other targets. But answers have not been forth-
coming from some states.

This is troubling not only because it leads to specu-
lation that the deals might benefit the law firms
more than the public but also because it demon-
strates a lack of openness by government.

There is nothing intrinsically wrong with public-
private partnerships. In some cases, such as when
businesses, insurers and government emergency-
preparedness officials work together to devise more-
effective ways to deal with natural disasters, the col-
laboration can pay handsome dividends for the citi-

zenry.

But we're very skeptical of the public benefits from.

some of the partnerships that arose from the litiga-
tion between states and the tobacco industry. That
litigation resulted in a landmark $206 billion settle-
ment with the tobacco firms, of which private law
firms received a significant portion for the legal
work they performed on behalf of the state attorneys
general.

As we report in this issue, the U.S. Chamber of
Commerce has filed freedom-of-information re-
guests under state law with 21 states for documents
relating to the details of these arrangements.

We recognize that the Chamber has no great love
for the trial bar, but we believe these requests are
more than an attempt to bash those attorneys, as
critics of the Chamber contend. There's a very seri-
ous matter of public policy involved-openness in
governrnent.

By requesting documents relating to how contracts
between state governments and outside counsel were
struck, the Chamber is performing a much-needed
public service. Citizens deserve to know the details
of such arrangements, but in many cases those de-
tails have not been provided.

Most states have legions of staff attorneys whose
job it is to handle litigation on behalf of the state,
yet many relied on outside counsel to negotiate the
particulars of their settlement with the tobacco com-
panies. Why? Was it beyond the ability of lawyers al-
ready on the state payroll? If so, what tasks did the
outside counsel perform that staff attorneys could-
n't, and how much time did they spend doing them?
How did that break down on a per-hour basis? What
percentage of any recovery did the states agree to
pay these attorneys for their work?

Another unanswered question is how the outside
attorneys were chosen. Any awarding of contracts

LETTERS TO THE EDITOR

Business Insurance welcomes letters to the editor.
The section is intended to be a forum for readers' opin-
ions and comments. We reserve the right to edit letters
for clarity or space. We will not publish unsigned let-
ters. Please send your letters' to Letters to the Editor,
Business Insurance, 740 N. Rush St., Chicago, Ill.
60611;far: 312-280-3174; e-mail: pwinston@crain.com.

FEELFREE D

LOOK AROUND...
\IE -NAYE_

ROTAI TO KIDEIL.

that is not subject to public scrutiny understandably
gives rise to public concern that the deals might
have been made more in the interest of the contract-
ing parties than of the citizenry.

We also question whether these arrangements
were one-time deals to address a special situation-
namely, the tobacco litigation-or if states continue
to employ these hired legal guns to go after other
targets and potential windfalls. We're troubled
enough by the growth of government-led products
litigation without this trend being enabled and en-
couraged by the use of private attorneys whose ef-
forts may have more to do with their contingency
fees than the public good.

We recognize that there may indeed be some situ-
ations where states need to retain outside legal ex-
pertise for tasks beyond their capabilities, but we
oppose it as an ongoing enterprise. In addition, the
lawyers selected by the states for those special tasks
should be chosen in the same way as providers of
other services-through an open public process
where bids are solicited and reviewed. No system is
perfect, but at least open bidding avoids any appear-
ance of political favoritism or payoffs.

We see no reason why private attorneys working
for a potential payday of hundreds of millions of
dollars shouldn't have to go through the same pro-
cess as, for example, highway contractors seeking
more-modest rewards in bidding for state contracts.

Fortunately, a handful of states have already taken
steps to assure that such arrangements between at-
torneys general and private law firms receive the
public scrutiny they deserve by passing "sunshine
laws" that outlaw secret arrangements. We hope
other states follow their lead.

If the public/private partnerships between states
and outside counsel represent sound public policy,
they should be able to withstand public scrutiny. If
not, then the public interest has been served.

Full disclosure is not only justified-it's demanded
in the name of good government. The Chamber de-
serves credit for bringing this problem to light.

Bl' s ONLINE DISCUSSION FORUM

Visit Business Insurance's Online Forum, which
offers unmoderated discussion areas for readers to
erchange ideas or information on risk manage-
ment, employee benefits, insurance and miscella-
neous other topics. The Bl Online Forum is locat-
ed at www.businessinsurance.com/bi_services/

online_forum.php3.
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RAISING THE BAR IN MARINE INSIURANCE

What will it take to lead rhe next generation of
marine insurers? The strength of one of the world's
largest insurance organizations and the agility to
move quickly and decisively. Fireman's Fund
McGee puts an unprecedented level of marine
expertise and decision-making at your fingertips
with one of the most expansive networks in the
business. We are one of the largest writers of

ocean cargo in the U.S. and intent on being the

country's leading ocean and inland marine insurer. =1
Call us at 1-800-235-6029. Fireman's Fireman's Fund McGee
Fund®

Marine Underwriters

Fireman's Fund McGee. License to get on with it.

A company of the Allianz Group
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Work/life

Continued from page 1

Xylo and its competitors is con-
sidered a "soft benefit," she said.
It is a time-saving resource that

allows an employee to conduct
business over the Internet in a

fraction of the time it would oth-
erwise take.

"If you have to get those soccer
cleats for Saturday's soccer
game-instead of leaving your
desk, getting in your car or taking
the bus to the mall and then com-
ing back-you can do it online in
" Ms. Olson
said. "It's definitely a productivi-

about 10 minutes,

ty tool.”

Karl Weiss, manager of work/
life, recognition and paid time-off
programs for Seattle-based retail-
er Eddie Bauer Inc., said one
of Xylo's most popular time-sav-
ing services is its onsite oil
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changes.

"Time is really the benefit of the
new millennium,” Mr. Weiss said.
"Life is so hectic these days; any-

thing we can do to save time-it's
a benefit.”

around work, before work or after

work," he said. "We say 'a reason-
able amount of time." The focus is

on results.”
Joseph Donner, senior consul-
tant with Unifi Network, a unit of

'Time is really the benefit of the new

millennium,' says Karl Weiss. 'Life is so

hectic these days; anything we can do to
save time-it's a benefit.’

Even though more employees
now use the Web to conduct per-
sonal business, Mr. Weiss said the
company sees no need to increase
its monitoring of employee Inter-
net use.

"Our policy is that you're wel-
come to use it at your lunch hour,

PricewaterhouseCoopers L.L.P. in
Teaneck, N.J., said that an em-
ployer, when providing such a
service, must trust its employees.
"There has to be a lot of give
and take. It definitely is a leap of
' faith on the employer's part.
They're giving up a piece of con-
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trol, and they're empowering em-
ployees. | think what we'11 see
down the road is that if employees
start to abuse the privilege, things
will probably not revert back, but
things will change,” Mr. Donner
said.

Leonard Zucker, benefits man-
ager for the city of Palo Alto,
Calif., said an employee using the
city's Web-based service provider
is like "an employee taking a cof-
fee break.”

"l don't think we're gong to pre-
vent an employee from using the
computer for some type of person-
al business at some point during
the day,” Mr. Zueker said. Still,
he said, "l haven't seen any evi-
dence of any type of abuse."

Mr. Zucker said that the city's
service provider, Chicago-based
ComPsych Corp., offers real time
savings to employees. He said the
city sought ComPsych's services
primarily because many of its
workers have long commutes to
their jobs in the Silicon Valley.

"We don't want them to worry
about something going wrong at
their house-a fire, a flood, a
break in plumbing. If that hap-
pens, we want them to be able to
pick up the phone, call ComPsych,
tell them that they have to get a
plumber out to their place and go
from there. When they come to
work, we want them productive
and not having to worry about
anything,"” Mr. Zucker said.

Richard A. Chaifet=z, chairman
and chief executive officer of
ComPsych, said the company pro-
rides resources such as employee
assistance programs, work/life
services, legal and financial ser-
vices and personal convenience
services. ComPsych also offers

outsourced administrative ser-

vices for human resources depart-
ments such as absence adminis-
tration to more than 520 compa-
nies, serving over 6 million indi-
viduals worldwide.

The cost for the company's on-
line tool, guidanceresources.com,
ranges from $2 to $7 per employee
per year, Mr. Chaifetz said.

He said that he has seen em-
ployers get a return on their in-
vestment in ComPsych's services
that ranges, in dollar terms, be-
tween 5-to-1 and 7-to-1.

"It helps reduce absenteeism, it
helps improve productivity, it's an
attraction mechanism, it helps

them differentiate themselves

from other companies,” Mr.
Chaifetz said.

Another type of work/life ser-
vice program puts a heavy focus
on employee wellness.

Jim Grube, president of The

Teamwork Co. in Baltimore, said
his company provides a technolo-
gy-based tool that focuses on al-
tering specific behaviors.

"It allows people to make be-
havioral changes so they can be
healthier and reduce stress in
their lives," Mr. Grube said.

The company connects employ-
ees of companies with coaches
who help them make very specific
behavioral changes.

"It has people focus on becom-
ing more physically active, deal-
ing with nutrition from a nondiet
approach, improving sleep habits,
dealing with stress and focusing
on individual challenges or is-
sues,”" Mr. Grube said.

After health insurance, Mr.
Grube said, this is the most valu-
able benefit an employee can
have, because it is a day-to-day
tool that helps an individual deal
with all sorts of health and stress
concerns. He said the whole idea
is to get people into the habit of
reporting their daily activities and
diet and having the coaches re-
spond about how they are doing.

The price of the service depends
on company size, but it costs
roughly $50 per employee per
year, Mr. Grube said.

"We feel that smart companies
today need to send the message
that it's not the gross time that
you work on the job that's impor-
tant; it's how productive you are
on the job and how you can bal-
ance what you do here at work
with your family life," he said.

INn order to achieve success .in
both areas, a person must be sue-
cessful in each individual area,
Mr. Grube said.

Watson Wyatt's Mr. Abbott said
that the programs are still in their
infancy. He said that only 15% to
20% of all employers use such
programs, though the statistics
are much higher among Fortune
500 and Fortune 1,000 companies.

"The statistic will grow as more
companies become more comfort-
able with having the Internet on
the desktop and as employers con-
tinue to adopt payroll and HRIS
operations that are Internet-en-
abled,” Mr. Abbott said.

Mr. Chaifetz agreed that the
number of companies that offer
the online programs is growing.

"Ninety-five percent of the For-
tune 500 companies use these
types of services, and 60% of com-
panies with between 1,000 to
10,000 employees have them. It's
migrating down to the smallest
employers, because they find it to
be a significant cost savings, as
well as a nice service to provide,"”

he ssaSaid. rm

Deadline approaching

for the April
of captive

Business Insurance WVill

publish its annual Directory
of Captive Managers in the
April 30 issue. This issue will
include an editorial report on
captive insurance trends and
domicile inforrnation.

The directory is published as
an editorial service, and there
is no charge to be included.
For inclusion, a company must
submit a completed question-
naire by the extended deadline
of April 4.

To be listed, your company
must directly manage captives

30 directory
managers

formed under captive legisla-
tion.

Companies that provide only
support services or manage
self-insured funds are not eli-
gible for listing.

If your company qualifids
for listing and has not received
a questionnaire, please request
one by calling Assistant Direc-
tory Editor Michel Schwartz
at 312-649-5313, or download
a questionnaire from the di-
rectory section of Business In-
surance's Web site, located at

www. businessinsurance.com.
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Treatment

i Continued from pigie 3

health care quality

1 "For many doc:or:. it will be a

relief that all payors will be asking
the same thing,” Ms. Delbanco
said.

The ICSI was founded in 1993 by
Park Nicollet Health Services of
St. Louis Park, X.inn.; the Mayo
Clinic of Rochester, Minn.; and
HealthPartners Medical Group, a
Bloomington, Minn.-based health
plan that has already adopted the

standards. The cther four health

, plans-Blue Cross & Blue Shield of

Minnesota, based in St. Paul,
Minn.; Medica, a subsidiary of Al-
lina Health Systems based in Min-
netonka, Minn., PreferredOne
based in Minneapohs; and UCare
Minnesota, based in Minneapolis-

' agreed to use the treatment proto-

cols developed by :he ICSI. The de-
velopment creates. in effect, a best-
practice medical ssa ndard for Min-
nesota.

To date, the ISZI has established
treatment guidelines for nearly 50
medical conditions, mcluding ches:
pain, pregnancy and depression.

In the past, health plans issued

treatment guidelines they had de-
veloped on their o,In. Often, these

got a less-than-enthusiastic recep»
tion from health care providers,
Dr. Wernick said.

"There could be some skepticism
as to a hidden agenia, and doctors
often don't respond as well to
that,” he said.

But because the .SCI guidelines
come from suck respected healtn
care organizations as the Mayo
Clinic and ParK Nieollet Health
Services, doctors will more readily
adopt the standards, said Uwe
Reinhardt, a professor of eec,-
nomies at Princeton University.

"They will probably be viewed
as the gold standard,"” Mr. Rein-
hardt said. "Doctors clearly view
these as just bejer than those de-
veloped by a private consulting
firrm.*

Still, the news has not been
greeted without some concern. Ms.
Pare said she doesn't want the

health plans to convert the guide-
lines into mandates that would

At Edwards & Angell, we believe in nurturing strong working relationships wirh our clients. We *ink it's this team

approach that is one of the reasons for the continued success of our Insuranze and Re,nsurance Practice Group. Covering a

wide range of legal matters, we stirive to offer a dedicated and cost-effective full service. After all, we know your business.

Ed.'ar.&& An:11, LLP. When it comes to Insurance and Rensurarce, we know --our business

Contact: Paul Kanefsky 21 2-7756-02 35 (pkanetsky@calaw.com), Mtr< Sziger 860-541 7745 (mse.gjr@calaw.com) or §,n- Shanman 212-756-0273 Ushanmar@ealaw.com)
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force doctors to ioLow rhern or risk
forfeiting payment. rhe glLidelir_es
should be about improving quality,
she sa.d, and "liot Lsed as a stan-
dard for describing covered bene-
iits."

A better way tc mplenent the
guidel.nes would be to gize health
eare consumers information about
:he various trestrrent optons that
exist End about which of those op-
lions follow the ICE treatment
guidelines, Ms P:re saic. This
would permit the cons-imer to

2hoose which treatment oF tior to
select. she said.

'Let me real

marketplace work,
instead of saying, "Do
this or else," ' says
Carolyn Pare

"Let the real marketplace work,
instead of saying, 'Do this or
else,' " Ms. Pare said.

Me-cer's Dr. Milktein disagrees.
He ss id he be-ieves :hat some fi-
nanc.al incentive is necessary to
get providers to adoo: the guide-
lines Such an incen:ive might be
to dia-ect more patients 3.0 those
prof. ders that comply with the
guidelines or to pay more for
guideline-based servize, h€ said.

But before suet. incemtives are
implemented, Dr. Milsteir. reeom-
mends that health plans do more
than simply publish .he gludelines
and post them on their Web sites.
The plans must follow up with
providers and even provide finan-
cial or technological assistance to
allow them to change their prac-
tices to conform :c the guidelines.

WWhile the nienbers who will be

affected by :he ,changes in the i

heal:h plans live and work, by and
large. only in Minnesota, Ms. Del-
banc o said she beleve: that the de-
velooments there codd easily
spread to other parts of the coun-
try. The bandwagon toward evi-
denae-based medicine is moving
faster than ever, she said, and "it's
just a matter of time until everyone
is going to hop anio -t." m

EDWARDS & ANGELL, LLP
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The U.K.'s Health and Safety Execu-
tive has teamed up with London-based
insurer Royal & SunAlliance Insurance
Group P.L.C. to develop a management
tool for small to midsize businesses.
The "Essentials of Health and Safety
Routemap" aims to help businesses
carry out a health and safety risk as-
sessment and develop a plan to comply
with health and safety law. Copies are
available at www.hsebooks.co.uk....
The Centre Group of Cos., a division of
Zurich Financial Services Group Inc.,
is opening an office in Paris. The com-
pany said that it had already conduct-
ed several deals in France, including
providing a new risk management
structure for a range of uninsurable ex-
posures. The group's Paris office will
open May 17. Centre said the opening
was part of its long-term European
business development plans....Moody's
Investors Service Ltd. has placed its
performance rating of Lloyd's of Lon-
don syndicate 535, managed by
Cotesworth & Co. Ltd., under review
for possible downgrade. Moody's said
the decision followed the announce-
ment last week that Sydney-based HIH
Insurance Ltd. had appointed a provi-
sional liquidator (see related story).
HIH provided about 85% of energy and
marine syndicate 535's capital backing
for 2001. Moody's said that the syndi-
cate's current performance rating of "B
average" reflected its average track
record in recent years and the fact that
it received 85% backing from HIH.
Noting that HIH was not likely to back
the syndicate in the future, Moody's
said that time to find alternative back-
ing was short....A study carried out by
William M. Mercer Inc. in London
found that the profitability of multina-
tional pooling arrangements for em-
ployee benefits risks varies greatly
around the world. The survey revealed
that the Argentine marketplace was the
most profitable, producing an average
surplus of 22% of premiums. The next
most profitable was Finland, with an
18% average surplus; and the Irish Re-
public, with a 17% average. Least prof-
itable were the United Kingdom, with
about a 25% deficit; and Turkey, with a
33% deficit.... Standard & Poor's in
London has assigned an A- long-term
counterparty credit and insurer finan-
cial strength rating to Ballerup, Den-
mark-based Tryg-Baltica Internation-
alt Forsikringsselskab A/S. S&P said
its outlook for the reinsurance and spe-

cialty insurance group was stable....In

a joint effort, three marine classifica-
tion societies-which inspect and Certi-
fy the safety of ships-have introduced
10 initiatives to improve the safety of
international shipping. The measures
introduced by the classification soci-
eties-the Houston-based American
Bureau of Shipping; Hovik, Norway-
based Det Norske Veritas; and London-
based Lloyd's Register-include a com-
mon program for identifying, targeting
and monitoring substandard vessels, as
well as the introduction of early warn-
ing systems....London-based Markel
Syndicate Management Ltd. has an-
nounced that David Hope is no longer
the active underwriter on Markel syn-
dicate 1009. Markel said Mr. Hope left
because of a difference of opinion on
the underwriting philosophy and long-
term strategy for the marine syndicate.
Jeremy Cooke, managing director of
Markel Syndicate Management in Lon-
don, said the company remained com-
mitted to the syndicate....A.M. Best Co.
has affirmed its A+ financial strength
rating of Bermuda-based XL Capital
Ltd. and its group members. Best said
the rating reflects XL's global market
capabilities and strong capitalization.
Best also cited XL's disciplined under-
writing approach, risk management ca-
pabilities and experienced manage-

ment team.

HIH collapse rolls regulators

Australian authority seeking broader powers to seize troubled insurers

By DAMIEN TOMLINSON
and KATE TILLEY

SYDNEY, Australia-lnsurance
regulators hope that the rapid fi-
nancial collapse of Australian in-
sure HIH Insurance Ltd. will lend
new urgency to proposals that
would increase the ability of regu-
lators to intervene sooner in finan-
cially troubled companies.

Australia's insurance regulatory
body, the Australian Prudential
Regulation Authority, has come
under fire from risk managers and
brokers for failing to provide ad-
vance warning of HIH's problems
before it sought voluntary liquida-
tion.

According to a spokeswoman for
Sydney-based APRA, the March
15 announcement that the New
South Wales Supreme Court had
approved HIH's provisional liqui-
dation also caught regulators by
surpnse

APRA will use the HIH debacle
as ammunition for a new campaign
to increase its powers under the In-
surance Act 1973, the spokeswom-
an said. She said APRA wants
more power to take charge of trou-
bled insurers in cases where the
regulator suspects serious financial

difficulties.

Australian regulators have also

proposed raising minimum capital
levels for insurers to $5 million
Australian ($2.5 million) from the
current $2 million Australian ($1
nijllion) (BI, June 5,2000)

The APRA spokeswoman said
regulators had appointed an in-

spector to investigate the affairs of
H[H and its 18 subsidiaries on the

INSURANCS'

morning of March 15, but was not
told by H[H that the insurer
planned to seek a court-appointed
provisional liquidator later that
same day.

The news coincided with HIH's
announcement that it had incurred
an $800 million Australian ($399.2
million) loss for the six months
ending Dec. 31, 2000. That follows
a $500 million Australian ($249.5
million) loss for the 12 months end-
ing June 30,2000.

The APRA spokeswoman said
H[H currently is in a state of "lim-
bo,"” as a team of financial investi-
gators from court-appointed lig-
uidator KPMG Australia, sifts

through the insurer's books to de-

termine whether current assets are

Latin Ameri can

markets make

hard M&A targets

By GAVIN SOUTER

MIAMI BEACH, Fla.-Cul-
tural differences and corporate
arrogance can impair foreign
insurers' expansion plans in
Latin America, a consultant
warns.

To be suc-

eign insurers *:79-v *31
seeking to

rmove into

Latin Ameri-

can insur-

ance markets must conduct ex-
tensive research on the markets
they want to enter and the com-
panies they want to buy, said
David Sommer, a vp at Am-Re
Consultants Inc. in Rio de
Janeiro, Brazil.

The Latin American insur-
ance market currently is polar-
ized, Mr. Sommer said. "There
are those that are going to buy
and those that are going to be
bought,” he said at the Latin
America Roundtable.

The roundtable, sponsored by
the International Insurance
Council and held in Miami
Beach, Fla., was held earlier this
nlonth.

. The insurance markets in

Latin America are consolidating
and becoming much more com-
petitive, as more foreign in-
vestors pour money into the re-
gion, Mr. Sommer said. lhe in-
flux of fomign capital accelerat-
ed after the Asian financial cri-
sis in 1997, as foreign companies
looked for other developing
markets where they could invest

COUNCIL

in insurers, he said.

Companies entering the area
need to understand the unique
features of the Latin American
market to be successful, Mr.
Sommer advises.

For example, in contrast with

the United

es, Latin

Sta
INTERNATIONAL *melican
INSURANCE

countries
have a sig-
nificant
Nnurnber of
multiline in-
surers that selllife, pensions and

property/casualty coverage, Mr.
Sommer said. And Latin Amer-

ican insurers also are often
owned by banks or have distri-

bution agreements with banks,
he said.

Latin Amencan insurers are
usually more hierarchical than
are U.S. insurers, and there is
much less delegating of authori-
ty, Mr. Sommer said. Conse-
quently, training of personnel
can take a lot longer, he said.

Latin American companies
also "are still learning to deal
with the fact that we are no
longer in a hyperinflationary
environment," he said.

Previously, insurance compa-
nies in Latin America often con-
centrated on generating cash
flow so they could invest premi-
ums and earn interest income,
he explained. "Latin America is
coming out of cash flow under-
writing, but it is still an issue,”
Mr. Sommer said.

In addition to the existing

See |IIC on page 17

adequate to meet liabilities.

Bruce Ferguson, president of the
Sydney-based Assn. of Risk & In-
surance Managers of Australasia,
said APRA, which has the power to
appoint government inspectors to
investigate Australian insurers in
financial difficulty, should have
stepped in "last year, when the
alarm bells were ringing."

"APRA is conspicuous by its ab-
sence. It is supposed to ensure that
insurers have adequate reserves to
match their exposures," said Mr.
Ferguson, who is risk and insur-
ance manager for the New South
Wales government-owned Sydney
Water Corp.

Mr. Ferguson said that despite
APRA's assertions that there are
insufficient "triggers"” under the
Insurance Act to appoint an in-
spector, there was sufficient cause
for regulators to intervene after a
massive drop in H[H's share price,
and amid widespread market spec-
ulation that the insurer would in-
cur a loss of more than $500 million
Australian in the first half.

HIH's share price plunged to
17.5 cents Austrelian (87 cents) per
share as of March 1, from $3.00
Australian ($1.50) in January 1997.
Trading of HIH shares was sus-
pended on March 1 by the Aus-
tralian Securities and Investments

Commission because the insurer
was unable to determine the size of
its first-half loss.

HIH's difficulties are being part-
ly blamed on its $300 million Aus-
tralian ($149.7 million) acquisition
of Sydney-based FAI Insurances
Ltd. two years ago (BIl, March 1,
1999). HIH launched a hostile
takeover of FAI, which prevented
it from providing as thorough a
due diligence review as it would
have with more time to prepare an
offer.

In its 2000 annual report, H[H
said its losses were due to "adverse
claims developments” from its FAI
purchase, $11 million Australian
($5.5 million) in losses from the
1999 Sydney hailstorm and losses
on its California workers compen-
sation business. Brokers and other
underwriters say HIH's reserve
cushion was too thin to cover ad-
verse loss developments.

Kevin Mutch, head of group risk
management for Melbourne-based
metals company Rio Tinto Ltd.,
said the HIH situation showed that
"the business environment is frag-
ile, and it doesn't exclude insur-
ers.”

"It is probably not surprising
that HIH went (into liquidation),
but it is the speed at which the

See HIH on next page
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The family of a marshal killed during the recent Australian Grand Prix

Formula One race faces an uphill battle in seeking compensation.

Law may shield oroanizer

Race official's death

raises liability debate

By DAMIEN TOMLINSON

MELBOURNE, Australia-The
family of a volunteer race marshal
1dlled at the Australian Grand Prix
Formula One race on March 4 may
be prevented by law from seeking
compensation from the race orga-
nizers, the Melbourne-based Aus-
tralian Grand Prix Corp.

A clause in the Victoria state gov-
ernment's Australian Grand Rrix
Act 1994 prevents anyone from
seeking compensation from the
AGPC for claims relating to any
"road construction or diversion"” or
the construction of permanent or
temporary structures.

Eugene Arocca, an attorney with
the Melbourne-based plaintiffs law
firm of Maurice Blackburn Cash-
man, said the act was introduced
when the Albert Park race circuit
outside Melbourne-where the
Australian Grand Prix is held-

was under construction.

Albert Park is a public recreation

area that is used once a year for the
race.

"The provisions were supposed
to stop property, nuisance and
noise claims from residents living
near the construction site,” Mr.
Arocca explained.

Section 42 of the act states that
"Nno compensation is payable
(for)...road construction or diver-
sion, removal, relocation or plant-
ing of trees, installation of services,
relocation of ovals, buildings or fa-
cilities, construction of other struc-
tures, whether of a permanent of
temporary nature, or demolition
works or works altering the topog-
raphy of Albert Park."

The broad wording of the act is
likely to prevent any claims against
the AGPC. But Mr. Arocca said the
provisions of the act could be chal-
lenged.

"Section 42 presents itself as a
preliminary barrier but one | think
could be argued against. Any law

See Accident on next page
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Continued from previous page
that effectively removes a person's
civil rights to compensation for negY-

gence could be challenged," he said.
Neither the AGPC nor the Mel-

bourne-based Confederation of Aus-
tralian Motor Sport Ltd., the organi-
zation that provided the volunteer
marshals, responded to written and
verbal requests from Business Insur-
ance for information about their in-
surance coverage. John Harnden,
AGPC's chief executive officer, said
"we are not in a position to provide
the details you sought."

Spokesmen for the AGPC have
stated in Melbourne newspapers that
it has a $200 million Australian ($99.0
million) public liability policy that
was brokered by the Melbourne office

of Sydney-based Aon Risk Services
Aust. Ltd. But Ron Walker, chairman
of the AGPC, said the marshal would
not be covered by that policy; it ap-
plies, he said, only to spectators.

Jeremy Gray, an Aon motor sports
specialist, said that Aon "handles
a couple of motor sports organiza-
tions," but he would not confirm that
Aon had placed any policies for the
AGPC.

The volunteer marshal, Graham
Beveridge, 52, was killed when he was
hit by a flying tire after a collision be-
tween drivers Jacques Villeneuve and
Ralf Schumacher in the fifth lap of the

Video footage shows the 38 cen-
timeter-wide right front wheel from
Villeneuve's car apparently passing
through an access hole in a fence that
surrounds the track, hitting Mr. Bev-
eridge in the chest. The 40 centimeter-
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wide gaps in the fence allow quick ac-
cess to the track by marshals in case of
a fire or accident.

Melbourne-based CAMS offers its
members a $100,000 Australian
($49,490) in life insurance coverage,
brokered through Sydney-based
Marsh Pty. Ltd. and underwritten by
Sydney-based Lumley Life Ltd.
CAMS would not say if Mr. Beveridge
had purchased the coverage. Accord-
ing to media reports, Mr. Beveridge
was covered by a $50,000 Australian
($24,745) sickness, disablement and
accident policy taken out by CAMS.

Victoria WorkCover, the state gov-
ernment-run workers compensation
body, is assisting the Victorian police
with their inquiry into the accident. A
Victoria WorkCover spokesman said
it has determined the area of the acci-
dent was a workplace. He said Work-
Cover would review the coroner's
findings following the inquiry into the
death.

Mr. Walker was reported to have
said that there was no need for safety
regulations to be upgraded because
the accident was caused by the me-

chanical failure of cables designed to
secure car wheels in accidents. Mr.

Walker said the accident was a "bil-
lion-to-one chance.”

"That's life, isn't it? Sometimes
these things happen,"” Mr. Walker was
quoted as saying.

"People are very passionate about
motor racing,” Mr. Walker said.
"They know there are risks, even
though we try to make the risks abso-
lutely minimal. That's the way it is. At
the moment, there is nothing else we
can do.”

But plaintiffs attorney Mr. Arocca
rejected Mr. Walker's claims, saying

HIH

Continued from previous page
company went downhill," Mr. Mutch
said.

"This highlights the need for proper
risk management, even when placing
risk coverage with insurers. It is a
sharp lesson that you need to be fa-

- miliar with whom you are dealing

Medical Liability Monitor

reports monthly on news,
trends, rates, loss cutting

www.cptmdgolin@aol.com

with. Treat insurance like any other
business dealing," he said.

Mr. Mutch said Rio Tinto will not
purchase insurance from insurers
that have less than a AA financial

strength rating from Standard &

- Poor's Corp. HIH was downgraded to
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B from BBB- by S&P on March 15. It
had been on S&P's CreditWatch neg-
ative for several months.

Wayne Riddell, risk manager with
Sydney-based department store
chain David Jones Ltd., said his com-
pany had shifted its liability and in-
dustrial special risks coverage away
from H[H more than two years ago.

"We did place cover with them
three years ago because they were the
most price competitive, but we got
outafter outpremiums grew by 100%
the next year," Mr. Riddell said.

ARIMA's Mr. Ferguson said the
collapse of HIH is "not a good thing"

for the Australian insurance industry,
as a lot of insurance business "will

now have to be written offshore.”

HIH has been popular in the Aus-
tralian market as one of the only in-
surers prepared to write coverage for
complex risks, including hard-to-
place directors & officers, profession-
al indemnity and industrial special
risks insurance.

"In its heyday, H[H was one of the
most flexible and easy to deal with in-
surance companies in the industry,"”
Mr. Ferguson said. "It was the only
insurer willing to look at a risk and
tailor a product to suit."

While HIH has assured the market
that all current exposures will be met,
Mr. Ferguson said "you can never be
sure until the money is in the bank”

Angus Maciver, executive director
of Sydney-based broker Willis Aus-
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"a lot more could be done."

"This is a multibillion-dollar sport.
People pay a lot of money all around
the world to watch these events, but
where does it all go?" Mr. Arocca said.

He said that while Formula One
racing may be a sport with increased
risks, that should not mean safety is
compromised.

"It is undeniable that these events
are likely to see tragic incidents from
time to time. We can't expect organiz-
ers to erect 100-foot barriens to pro-
tect spectators, but this accident hap-
pened at ground level and affected a
lot of people," Mr. Arocca said.

Five spectators who received minor
injuries in the accident have hired
Maurice Blackburn Cashman. Attor-
ney Megan Butterfield said the
claimants will sue for medical costs
for their injuries and nervous shock.

Ms. Butterfield said she expected
the AGPC to use Section 42 of the Act
as its first defense.

"The claimants haven't suffered se-
rious injuries, but one man has exten-
sive bruising. The claimants were cor-
doned off and had to remain at the
scene while paramedics tried to revive
(Mr. Beveridge)," she said.

"We expect (the AGPC) to hide be-
hind the provisions of the act, or argue
that the barrier was adequate, that
the incident was a freak occurrence.
You can definitely see a fault with the
setup-the barrier didn't work," Ms.
Butterfield said.

Mr. Arocca said access holes in
fencing alr a feature of every Formula
One track, but he said that they
should not be placed in high-risk ar-
eas such as on the apex of corners.

"There should be a double barrier,
and it should be back up the track, not

tralia Ltd., said Willis clients had
been rushing to transfer policies.

He said polieyholders were not
waiting to see whether their risks
would be covered. "People don't want
to know about HIH, they just want
cover. People buy insurance to be
covered, and if that is not available,
they go somewhere else."

Mr. Maciver said it is "ta real wor-
ry" that one of the country's largest
insurers had collapsed. "It is worry-
ing that the regulator did not do any-
thing, especially in light of the specu-
lation surrounding HIH since it post-
ed a disastrous result last year."

APRA's spokeswoman said HIH's
most recent audited accounts, pre-
sented to APRA last September,
showed the company was within pru-
dential boundaries, with more than
$900 million Australian ($449.1 mil-
lion) in assets, despite reporting a
$500 million Australian loss for the
year to June 30,2000.

But the spokeswoman said APRA
had been "quietly working with the
company" since last September, after
APRA analysts "found some points of

concern,”

She added that it was APRA's
"suggestions" that had led HI[H to sell
several of its operations.

In recent weeks, for example, HIH
placed its commereialinsurance busi-
ness in Australia and New Zealand
into a joint venture with Sydney-
based QBE Insurance Ltd., which
held a majority stake in the venture.
HIH also recently sold its domestic
workers compensation business to
Sydney-based NRMA Insurance
Group Ltd. HIH also sold its 49%
stake in a retail insurance joint ven-
ture with Sydney-based Allianz Aus-
tralia Insurance Ltd. HIH last year
also sold its U.S. workens compensa-
t:ion business to Argonaut Insurance
Co. (Bl, Dec. 4,2000)

The Sydney-based Insurance
Council of Australia, of which H[H is
a member, has told policyholders to
check their policy status and seek ad-
vice from brokers.

Noel Pettersen, chief executive of
the Sydney-based National Insurance

on a corner. Marshals won't rnind

running 30 feet farther to get to an ac-
cident if their safety is preserved," he

said.

Mr. Villeneuve's car has been im-
pounded by the Victorian state coro-
net- pending an inquest into the death.
An appeal for donations has been
launched by racing teams and sup-
porters to raise money for Mr. Bev-
eridge's family.

Ms. Butterfield said that if the coro-
ner finds that the wheel tethers were
to blame for the accident, Mr. Bev-
eridge's family, as well as the injured
individuals, could file negligence
claims against Mr. Villeneuve and his
race team. They could also sue CAMS,
because it is the Australian branch of
the world Formula One governing
body, the Federation Internationale
de I'Automobile.

Mr. Beveridge's death comes six
months after another marshal, Paolo
Ghislimberti, 31, was killed when hit
by a flying wheel after a six-car pile-
up at the Italian Grand Prix in Monza
last year.

After the Melbourne accident, a
FIA spokesman said that the federa-
tion would propose at a March 21
meeting of the World Motorspor
Council in Paris that the height of the
fencing be raised by one meter at all
Formula One events.

FIA President Max Mosley is now
expected to rush the federation's
plans to introduce cockpit lights to
warn drivers of hazards. The intro-
duction of the lights would reduce the
number of officials required on For-
mula One courses, according to media
reports. Currently, marshals enter
racetracks to wave colored flags to in-
dicate hazards to drivers. EN

Brokers Assn., said insurance brokers
had been "caught up in all this, just
like everyone else."

"We just have to leave it in the
hands of the liquidators, and convey
every piece of information to our
clients," he said.

Mr. Pettersen said he hoped the lig-
uidator's investigation would see all
claims able to be paid. "We are hop-
ing for a positive result."

He would not comment on whether
current insurance regulations need to
be reviewed, but said he would "sup-
port any move that could improve the
insurance industry."

HIH sought appointment of a lig-
uidator only houns before it was due
to report its six-month figures. Under
Australia's Corporations Law, March
16 is the last day on which a publicly
listed company can report its first-
half results.

Randolph Wein, HIH chief execu-
tive officer, said in a statement to the
Australian Stock Exchange that
"(this) decision was difficult for the
board, but prudent and necessary,
given present indications about the
extent of the losses for the first half,

and their impact on the balance

sheet.”

Frank O'Halloran, chief executive
officer of the QBE Group, said QBE
would step in and replace HIH poli-
cyholders' coverage for the same
terms and conditions, but with addi-
tional premium.

He plans to hold discussions with
the liquidator about HIH's proposed
40% shareholding in the new com-
mereial insurance venture, QBE Cor-
potate Insurance Ltd.

Eric Dodd, managing director and
chief executive officer of NRMA In-
surance Group Ltd., said KPMG pro-
visional liquidator Tony MeGrath
had confirmed the sale of HIH's
workers compensation business to
NRMA will go ahead. Mr. Dodd said
all existing policyholders were "fully
covered by funds under the control of
relevant authorities.” New and re-
newal business would be underwrit-

ten by NRMA Insurance Group, he
= =—a i _ | gun o ]
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Continued from page 15
challenges that foreign insurers face
when they buy companies in Latin
America, some foreign investors create
additional problems for themselves, he
said.

Often their approach amounts to
"corporate imperialism," whereby
they stick to a corporate plan regard-
[ess of the conditions in the local mar-
ket, Mr. Sommer said. "They come in,
drop prices and go for market share

and put the market into turmoil," he
said.

Reinsurer

The incoming companies are oblivi-
ous to established relationships and
ignore the established strengths of the
companies that they have bought, Mr.
Sommer said.

Foreign insurers also often fail to
ask why the local companies want to
sell out in the first place, he said.

"Maybe it is because it is family
owned and they want to retire, but
maybe it is because the market is be-
coming more competitive and they
need more capital to suivive or to pay
underwriting losses which you can't
see yet because the pnice spiral has just
started," Mr. Sommer said.

Furthermore, foreign insurers often

rate hikes

hit Latin America hard

By GAVIN SOUTER

MIAMI BEACH, Fla.-Reinsurance
rates for Latin American and
Caribbean risks are driving upward,
insurance industry executives say.

Reinsurers are discarding unprof-
itable business and increasing rates for
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the business they keep, executives
from a brokerage and a minsurer said.

Some catastrophe rates have dou-
bled in the region, which is heavily de-
pendent on reinsurance, and further
increases should be expected, they
said.

In addition, the facultative market
for Latin America has contracted sig-
nificantly, and pro rata commission
levels are decreasing, the speakers
said. The executives spoke earlier this
month in Miami Beach, Fla., at the
Latin America Round Table, spon-
sored by the International Insurance
Council.

In general, reinsurers reported high
combined ratios in 2000 and are seek-
ing to raise rates, and that includes
Latin American-based risks, said An-
thony J. Phillips, senior vp-reinsur-
ance at Willis Faber North America
Inc. in Miami.Underwriters have been
told to cancel unprofitable business
and are no longer writing "hobby
business," where previously they may
have written an account in part be-
cause they wanted to visit an exotic 10-
cation, he said.

Reinsurers also are differentiating
more between the individual cedents
they keep, Mr. Phillips said. "In the old
days, minsurers would say'the rate on
linefor Colombia is 3%,' andnowthey
will ask what type of business an in-
surer writes and what are its expo-
sures before they detennine a rate."

At the beginning of this year, catas-
trophe rates in the Caribbean region
rose 15% to 40%, he said. And because
local insurers retain so little business,
the reinsurance rate hikes have trans-
lated into similar direct insurance rate
increases, he said.

Latin American risks that renew
Jan.

1-mainly in Colombia,

Venezuela and Central America-saw
catastrophe rate hikes of 30% to
100%, Mr. Phillips said.

Pro rata business for the Caribbean
has seen reduced limits and commis-
sion levels, with more-favorable con-
ditions being applied to long-term
clients, he said.

Pro rata business in Latin America
has improved as primary insurance
rates have seen somemodest increases,
he said. A lack of retrocessional cover-
age is reducing capacity for facultative
reinsurance, which is also helpmg the
pro rata market grow, he said.

"There is not a capacity crisis, but
there are fewer reinsurers,” Mr.
Phillips said. Generally, reinsurance
capacity is still available for a price;
that, he said, was not the case in some
regions in 1992, during the last hard
market, when no capacity was avail-
able, even at highly inflated prices.

Due to poor results, Latin America
"has lost some of its appeal for rein-
surers," he said. In El Salvador, for ex-
ample, the recent earthquakes resulted
in a $350 million loss, yet the gross
premium volume for the whole coun-
try was $150 million, Mr. Phillips said.

Caribbean windstorms also affect
the continental United States, so rein-
surers sometimes drop more-marginal
Caribbean business as they seek to
trim exposures, he said.

Reinsurance rates for Latin America
likely will increase for at least the next
two years, Mr. Phillips said. "And if
we have another catastrophe, the in-
creases will be vely sharp and contin-
ue for a lot longer."

Latin America is particularly ex-
posed to gyrations in reinsurance
rates, he said. For catastrophe risks,
Latin American insurers retain only
about 5% of the risks they carry, he
said. "They have tens of millions in
capital and write billions in liability
for cat business, so they rely heavily on
reinsurance,”

Andres Lorenzana, a member of se-
nior management in the Americas di-
vision at Swiss Reinsurance Co. in
Zurich, Switzerland, agreed. In Chile,
for example, about 45% of dimct pre-
miums are reinsured, compared with
less than 15% in the United States, he
said.

The high proportion of cessions is
largely because many local insurers
are comparatively small and lack the
capacity to retain large risks, he said.

In many cases, the market is driven
by competition among reinsurers
rather than competition among local
insuiers, Mr. Phillips said.

Reinsurance premium volume in
Latin America totals about $5 billion.
Currently, the largest nonlife sector is
property, which accounts for 26% of
all reinsurance premiums. But liability
business, which accounts for only 7%
of premiums, is growing, Mr. Loren-

zana said.

The Latin American reinsurance
market, like other reinsurance mar-
kets, saw cumulative rate reductions
of 30% to 40% between 1994 and
1999.

As the market hardens, Latin Amer-
ican insurers are continuing to shop
for the best price, and sometimes they
do not pay enough attention to the se-
curity of reinsurers they are dealing
with, Mr. Phillips said.

"In the long term, that is a mistake.
There should be some regulation re-
garding who the local companies rein-
sure with, because there are some
companies who will not be around in
two or three years' time-let alone 10
or 20," he said.

fail to consider their own motivations
for acquiring Latin American compa-
nies, he said.

"A lot of the time the motivation is
size rather than'how does this compa-
ny fit in with how we do business?' "

Mr. Sommer said.

Buyers should contemplate the mo-

tivations on both sides of the deal

rather than entering into a transaction
based solely on numbers, Mr. Sommer
said.

And rather than simply detetmining
that they want to enter a particular
country, foreign companies should de-
termine the strengths and weaknesses

of their target companies and assess
how they would fit into their own op-
erations, he said.

"Once the deal is decided, develop a
post-M&A integration plan,” Mr.
Sommer said. "A lot of time deals are
done and then people say, 'Well, now
whae -, m

INncreased liberalization seen

By GAVIN SOUTER

MIAMI BEACH, Fla.-Insurance
markets in Latin America have seen
radical changes over the past several
years, and more changes are coming.

New regulations under considera-
tion could further boost the growth
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that has resulted from deregulation
in many markets in Latin America, a
panel of regulators said.

Measures to cut red tape have
been proposed in Chile and Mexico,
for example, and the long-awaited
opening of Brazil's market should
occur eventually, insurance regula-

t:ors from those countries said.

The regulators spoke this month in
Miami Beach at the Latin America

Round Table 2001, sponsored by the
International Insurance Council.

Chilean regulators are considering
several changes, said Monica Cac-
eres Ubilla, insurance supervisor at
the Supervisor of Securities and In-
surance, or SVS, in Santiago, Chile.
One change would let insurers sell
policies before receiving formal reg-
ulatory approval, she said.

Insurers in Chile now must regis-
ter new policies and wait for regula-
tory approval before sellmg them.

The proposed change would acceler-
ate the process of launching new
coverages by allowing insurers to file
policies and sell them immediately
but also would let regulators with-
draw the policies later if they do not
win approval, Ms. Caceres said.

Ftirthermore, the SVS may allow
highly rated foreign reinsurers to op-
erate in the market without first reg-
istering in Chile, she said. "So, if they
have a AAA rating, say, then it will
not benecessary forthem to be in the
register," Ms. Caceres said.

The SVS also may liberalize the
investment regulations for insurers.
Chilean law now allows insurers to
invest only in conservative instru-
ments. But insurers offering securiti-
zation coverages or investment-
linked life products need to be able
to invest in a more-diverse range of
instruments, she said.

Regulators may open up the life
reinsurance market to foreign life
reinsurers, Ms. Caceres said. Insurers
in Chile's annuities market, which
has grown rapidly since Chile re-
formed its social security system in
1980, can reinsure only with
Chilean-based reinsurers. "We want
to provide more choice," she said.

Finally, the SVS is considering a
legal framework to regulate the sale
of insurance over the Internet. lkgis-
lation that would validate electronic
signatures is expected to pass this
year, Ms. Caceres said.

The proposed changes are in early
stages, and they may be changed be-

ar -v- i

fore being intmduced, she streed.

The government and regulators in
Mexico are working to liberalize fur-
ther that insurance market as well,
said Manuel Aguilera Verduzeo,
president of the Mexican insurance
and finance comrnission, or CNSF.

Mexico has already seen signifi-
cant growth since the deregulation
of its insurance market began in
1994, he said. The number of insur-
ers in Mexico has risen from 48 in
1994 to 70 in 2000, Mr. Aguilen said.
And the number of 100% foreign-
owned insurers has risen from one to
27 over the same period, he said.

Insurance premiums now total
1.9% of Mexico's gross domestic
product, a new high, Mr. Aguilera
said. Mexican regulators are exam-
ining ways to boost growth further,
he said. For example, regulators are
considering ways to liberalize insur-
ers' access to capital through rein-
surance and debt and to simpfy the
introduction of new products.

In Brazil, the courts are holding up
changes to the insurance market,
said Antonio Caetano Pllho, director
of the Bra:rilian insurance regulator,
SUSEP.

Opening the market to foreign in-
suners hinges on the privatization of
the Instituto de Resseguros do Brasil.
The state-owned monopoly reinsur-
er was to have been auctioned off
last summer. But just before bidding
for the IRB was to open, the privati-
zation was challenged and the mat-

ter remains mimd in the courts.
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. . negotiation. organizational, and
invite you to use our leadership as Chicago, lllinois 60611-2590

your source for success! Right now, problem-solving skills along with

we have the following high profile good business judgement The
opportunities available ability to manage a multi-state
territoly, compose cleal/concise mi I] PS E N | I I | )

Affiliate Services business documents, and develop

/deliver formal presentations

Executives i
' required Master's and/oi insurance Sales/Marketing VP

* West + New England « Mid Atlantic designation and 3 years' management Niche Insurance/Reinsurance Company
Utilize your excellent interpersonal experience preferred located In Upstate New York ts in search
and leadership skills to build/ of an individual to assume responsibility

If you possess a strong desire to i N
for the sales/marketing functions of two

maintain long-term executive level succsed and thrive m a fast paced

client relationships and inrease . - year old company The opport.tnity for
value to our customers through environment, we'd like you to the right candidate is enormous The
product & service offerings that consider joining NCCl's team In company's products are well positioned to
meet their needs Additional turn, you would participate in out capitalize on our customers need for our
Lhallenges include monitoring highly competitive compensation & niche expertise and Industry trend to

outsource

competition and developing/ benefits program

implementing regional stiategies The candidate with a strong matching skill

Drug/smoke frte workpia. Onlly.and,datesselected set will be offered a robust wage,
for on:derailon will be contadied ! GE M/17DN . : ,
incentive and benefits package along
with the opportunity to earn an equity

exceed hat good companies and Lloyds
London Confidentiality agreement
required Inquiry must have your name,
address, etc

Please respond to Business insurance,

Illinois 60611-2590

G®IPSIMI[IID

Medical Malpractice
Insurance Sales

made on the 28{h July, 1993, by which a Wing deadline of 30[h September, 1993 was established,
you will be excluded from patticipating In any dividend distributed before you prove your debt

It is anticipated that a second dividend will be declared on the 30'h day 01 March, 2001

Any cred,tor who wishes to receive a Claim Form should contact the Joint Liquidators in writing at
the following address

Universal Marine Insufance Company Limited (In Liquidation)
PricewaterhouseCoopers
P 0 Box HM 1171

Hamilton HM EX
Bennuda

Peter C B Mitchell
Joint Liquidator of Universal Manne

Insurance Company Limited
(In Liquidation)

AMYPmmilf) , S@i@E]j

Marketing and Marketing
Management Career Opportunities

OUTSOURCE RISK MANAGEMENT

Cottingham & Butler has an excellent Whether you are international, national,

We seek a licensed producer with opportunity for dynamic career growth or a regional company or government
experience in the medical professional and development in a wholesome mtx} entltg/I m need of risk management

hability insurance industry to Join our
growing tirm We offer a casual. but
professional work environment If you
are considering a change. please contact
Lemme Insurance Group Inc,
3701 Algonquun Road, Suite 810,
Rolling Meadow, IL 60008
Fax 843-387-6801

Claims Manager

enwronment We seek a high-energy services, IS| Risk Services is a full'service
professional who thrives In putting provider for property and casualty Our
winning deals together and excels at experienced professionals provide
developing and leveraging relationships responsible, responsive expertise for risk
Must be competitive and enjoy the fast management claims submission, claims
pace of playing on a winning team management, risk analysis, policy
C&8 offers opportunity rarely given in renewal/admin Insurance compliance
the typical national broker or smaller analysis, management reports, loss control
agency, as well as, a safe city for your and prevention, budget justification/
family, ten minute commute, attractive forecasts, broker selection, captives,
compensation package and low contract review, etc Our experience
cost of living Qualifted candidates includes Fortune 500 to small companies
should have experience m marketing Contact 151 Risk Services, 100 Allentown

Self-insured pool is seeking a candidate and placing commercial accounts, Pkwy, Sulte 114, Allen (Dallas area), Texas
with more than 10 years experience sales or underwriting background and 75002 (972) 390-7033 Fax (972) 390-7036
to manage its property, casualty, errors a bachelor's degree Please fax, (Member International Insurance Society,
& omissions claims and litigation mall or e-mall your resume to Jennifer Alabama Insurance Planning Commission)
department for Michigan schools We also Bockenstedt at

have openings for qualified part-time
claims personnel Excellent benefits and

stake in the company commensurate with great work environment Send or e-mall

resume with salary expectations by

Enter our PREFERRED premium growth The position Es resident ;
hiring process by sending I ( : E# at the company's headquarters i, Elmira, April 15, 2001
New York Executive Director

us your resume online All inquiries will be kept confide, ttai and

i A1
1 will be answered Please forward resume
M5nCCI " COm/CareerS NNICI loldings, Anc. and letter of introduction to
A.l.C. 1120 Magee Street, Elmira, New
York 14901

SET SEG

415 W Kalamazoo Street -
- -1

Lansing, Ml 48933
Fax 517-482-0800

Emetzler@setseg.org

Cottingham & Butler, Inc
P O Box 28
Dubuque, IA 52004-0028

Fax 319-587-5899 CLOSING: 3-27-01
Jennffer bockenstedt@cb-sisco com

NEXT ISSUE: 4-2-01

www.cb-s,sco. com

' More Classifieds Online !

Visit www.businessinsurance.com
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Continued from page 2

are some aggressive specialty com-
panies where the ice has been thin
for awhile," said Mr. Zuckerberg.

Brokers and insurers suggest
price hikes are continuing and per-
haps even accelerating, "and virtu-
ally everyone thinks it's going to
last all through this year” though
"you start having differing opin-
ions" when 2002 comes under dis-
cussion, said Gary Ransom, senior
vp at Hartford, Conn.-based Con-
ning & Co.

"l expect to see price increases
continue at about the same level,"”
said Jay Cohen, an analyst with
Merrill Lynch & Co. in New York.
"l don't think they will continue to
accelerate, but certainly (they will
continue at) the same level they
have been going on, and | think the
earnings will more clearly reflect
the better environment.”

Results should improve as the
rate hikes of the past year "begin
to filter down to the bottom line,”
said Michael Paisan, vp at Keefe,
Bruyette & Woods in New York.
This year should be a "fairly de-
cent year" in terms of growth
while 2002 and 2003 will be "fairly
explosive," said Mr. Paisan.

Some analysts expect insurers'’
recovery will be slow.

"Commercial property/casualty
results will turn around slowly,”
said Adam Klauber, director of in-
vestment research at Chicago-
based Cochran, Caronia & Co. De-
spite last year's rate hikes, to an
extent companies are still paying
for the poor business written in
prior years, especially in 1998 and
1999 and even to some degree last
year. Underwriting profitability
should start to improve by the end
of this year and into 2002, Mr.
Klauber said.

Recovery is likely to be a long,
drawn-out process, agreed Judy
Blades, executive vp for business
insurance at the Hartford Finan-
cial Services Group Inc. "We're go-
ing to have a correction period

that's probably going to be slower
than we've seen in the past, and
more prolonged" as insurers "fix
whatever problems they have in
their books.”

Matthew Coyle, a director at rat-
ing agency Standard & Poor's
Corp. in New York, said, "You're
still contending with some of the
issues of the past-i.e., underre-
serving-and also trying to get re-
newals and current business up to
adequate levels of pricing. This is
not going to happen overnight. It's
going to take some time."

The Business Insurance survey
no longer includes Hartford Steam
Boiler & Inspection Co., whose

he said.

Bottom line earnings "were not
particularly impressive," said Mr.
Cohen. One reason is "claims infla-
tion has been eating into some of
the price increases," he said. In ad-
dition, in some cases companies
have run out of reserve redundan-
cies they can release back into
earnings and that "does make for a
tougher comparison.”

Results were "pretty much what
| expected," said Michael Smith,
an analyst with Bear, Stearns &
Co. in New York. "Premiums were
still a little bit sluggish,” he said.
"The price increases that the un-
derwriters are talking about are

'We were hearing about rate increases all
year long, but it wasn't really translated
into strong top-line growth until later in the
year,' says Gary Ransom of Conning.

parent company, HSB Group, was
acquired by AIG last year. Among
the other results of the 19 insurers
surveyed were:

= Net premiums written in-
creased 11.4% to $86.55 billion.
This compares with an 8.2% in-
crease for the first nine months of
2000, and with a 2.2% increase in
1999 for a comparable group of in-

» Insurers posted a 106.2% com-
bined ratio, compared with a
106.7% ratio in 1999. A 104.2%
combined was reported for the
nine-month period.

= Policyholder surplus declined
3.0% to $55.83 billion.

"The results basically fell short
of expectations” though rates were
in line with expectations and casu-
alty losses "appear to be normal or
below normal,” said Mr. Lewis.
The industry "continued to strug-
gle with reserve adequacy issues,
and tha.'s really due to a combina-
tion of adverse claims development
and inadequately priced business,"

not showing up in written premi-
ums yet."

Mr. Ransom said one change in
the fourth quarter from previous
quarters is "we had more commer-
cial lines companies with double-
digit premium growth,"” including
AIG, Chubb and The St. Paul Cos.
Inc., which reported fourth-quar-
ter premium increases of 12.4%,
14.5% and 29.1%: respectively.

"We were hearing about rate in-
creases all year long, but it wasn't
really translated into strong top-
line growth until later in the year,"”
said Mr. Ransom.

In terms of underwriting, how-
ever, while some insurers had
greatly improved combined ratios,
"there were others where the re-
sults really weren't improving as
much as you would have expect-
ed," said Mr. Ransom. "It's almost
like there's an increasing dichoto-
my between the companies that
seem to be performing well right

now and are able to take advan-

tage of the improving environ-
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ment, and those that are still strug-
gling to recover from the problems
of underpricing in '97, '98, '99," he
said.

Meanwhile, many analysts ex-
pect property/casualty stocks to
outperform the overall stock mar-
ket this year.

"The group kind of hit a wall at
the end of the year,"” said Mr.
Lewis. "I think the market felt that
the re-evaluation it afforded it last
year was sufficient." He added,
however, "I'm still hopeful that the
industry will outperform the mar-
ketplace this year, and if they're
lucky, have a chance to revisit the
December highs."

"The quality insurance compa-
nies, the ones with good, solid bal-
ance sheets" will have a good year,
and may even return to their 52-
week highs because fundamentals
remain strong, said Brian Mered-
ith, senior property/casualty insur-
ance analyst with Banc of America
Securities in New York.

Mr. Cohen also pointed to better
industry fundamentals. "It's one of
the few businesses where funda-
mentals are, generally speaking,
improving, so if we continue to see
disappointment in other sectors,
the defensive nature of this group
should allow the stocks to perform
well.™

Despite the industry's improving
fundamentals, "The market will
need to see evidence of much better
underwriting results before the
sector really begins to move up
again," said Mr. Klauber.

Insurers are also feeling some
impact from the current Wall
Street turmoil on their own invest-
ment portfolios. "VWhile you
shouldn't see any effect, obviously
from an earnings standpoint there
may be a modest reduction in sur-
plus for some companies," said Mr.
Meredith, who noted most insurers
have very small equity portfolios.

Less surplus is actually a posi-
tive for the industry, he added.
Any time a little more capital is
taken out of the industry it proba-
bly results in more pricing disci-
pline, he said. m

Property/casualty insurers' 2000 year-end results

Ranked by change in net income. All amounts in thousands of dollars

Corporate
Percent
Net increase Consolidated
income (decrease) revenues
2000 1999-2000 2000
CNA Financial Corp. 1,210,000 100.9 15,610,000
ACE Ltd. 542,982 48.8 5,266,657
Old Republic Int'l 297,588 31.2 2,070,658
The St. Paul Cos. 993,500 19.1 6,607,600
Travelers P/C Corp. 1,480,000 16.0 11,068,000
Chubb Corp. 714,600 15.1 7,251,500
Hartford Financial
Services Group Inc. 974,000 13.0 14,703,000
American International Group 5,636,099 11.5 45,971,556
RLI Corp. 28,693 (8.8) 263,496
Cincinnati Financial Corp. 145,466 (43.0) 2,330,994
SAFECO Corp. 114,600 (54.6) 7,140,100
American Financial Group (56,000) (139.6) 3,786,100
Ohio Casualty Corp. (79,249) (169.4) 1,736,669
Royal & SunAlliance USA (67,000) (184.8) N/A
Argonaut Insurance Co. (83,000) (448.0) 209,900
Kemper Insurance Cos. N/A N/A 3,365,883
Liberty Mutual Ins. Co.2 N/A N/A N/A
Fremont Compensation
Insurance Group N/A N/A 1,148,039
Cumulative 11,852,279 18.9 128,530,152

* Dividends 2 Statutory N/A-Company did not provide data

Source: 8/ Survey

Property/casualty operations

Net

Combined Combined Premiums
ratio ratio written
20001 19991 2000
114.8 121.2 8,790,000
95.5 99.5 4,879,354
106.0 112.2 885,091
104.9, 108.1 2 5,884,200
102.1 2 103.1 2 8,843,300 2
100.4 102.8 6,333,200
102.4 103.3 6,958,000 2
96.7 96.4 17,526,339
94.8 91.2 260,853
110.72 100.42 1,881,1122
111.4 108.4 4,539,700
108.0 102.0 2,637,500
119.22 112.82 1,505,3932
107.7 106.3 3,023,000
255.6 180.7 163,900
107.82 110.62 2,799,0672
116.3 116.8 8,676,000
185.9 128.7 966,079
106.2 106.7 86,552,088

Percent Percent

increase Policyholder increase

(decrease) surplus (decrease)
1999-2000 2000 1999-2000
3.1) 8,320,000 (4.2)
95.5 5,420,211 21.8
3.6 1,411,617 5.0
15.1 6,321,300 16.0
7.7 6,903,900 11.0
11.1 3,425,000 4.2
9.5 5,668,000 (17.8)
8.0 N/A N/A
14.6 309,945 8.3
11.9 N/A N/A
1.3 2,286,800 (16.1)
16.5 1,762,700 5.9
(5.1) 812,133 9.7)
68.9 3,257,000 2.1
33.9 501,100 (20.2)
15.5 2,070,314 (22.8)
5.5 7,147,000 1.4
7.6 215,279 (61.8)
11.4 55,832,299 (3.0)

ERISA

pre-empts
divorce

statute

WASHINGTON-The Employ-
ee Retirement Income Security
Act pre-empts a Washington state
law that can override an employ-
ee's designation of a beneficiary
for pension and life insurance
benefits, the Supreme Court ruled
last week.

In a 7-2 decision, the court said
a statute such as Washington
state's has a "prohibited connec-
tion with ERISA plans, because it
interferes with nationally uniform
plan administration,” a principal
goal of ERISA.

"Uniformity is impossible, how-
ever, if plans are subject to differ-
ent legal obligations in different
states. The Washington statute at
issue here poses precisely that
threat," the court said in Egetho#
us. Egetho#

'Uniformity is impossible,
however, if plans are
subject to different legal
obligations in different
stales,' the decision says.

Business groups hailed the rul-
ing as a victory for smooth benefit
administration and employee ben-
efit decision-making.

"The ruling means that benefit
plans can be administered with-
out the muddling effect of numer-
ous and often-conflicting state
laws. The decision also means that
employees have the power to cles-
ignate beneficiaries without being
automatically overruled by state
law," said Quentin Riegel, deputy
general counsel at the National
Assn. of Manufacturers in Wash-
ington, D.C.

The case involved David Egel-
hoff, a now-deceased Boeing Co.
employee who designated his
wife, Donna, as the beneficiary of
his pension and life insurance
plan benefits.

After six years of marriage, the
Egelhoffs divorced in 1994. Short-
ly after the divorce, Mr. Egelhoff
was killed in an auto accident. He
died without a will.

Mr. Egelhoff's children from a
prior marriage sued in state court,
saying they were entitled to his
pension and life insurance bene-
fits. Under Washington state law,
the designation of a spouse as a
beneficiary of nonprobate as-
sets-which includes pension and
life insurance plan benefits-is
automatically revoked upon di-
vorce.

Mr. Egelhoff's children argued
that, in the absence of a qualified
named beneficiary, the proceeds
should have passed onto them, as
Mr. Egelhoff's statutory heirs un-
der state law.

Earlier, the Washington state
Supreme Court had upheld the
state statute.

About 20 states have laws simi-
lar to the Washington state law
and will be affected by the
Supreme Court ruling, said
Stephen W. Smith, a partner with

the law firm of Fulbright & Ja-
worski L.L.P. in Houston. 8
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"In the case of difermg penls remsurer noted that wordings and in mind the contractual arrange- portfoho and loss circumstances”
which are not connected to each other clauses would be adapted to individu- ments” Cedents' view of a change in the
by an unbroken chain of causation, al clients and for Individual penls, "The question whether this clause hours clause would depend on their
the apphcable number of hours corre- rather than applled uniformly would have a matenal impact on Own Circumstances, agreed Steven K
according to the recently pubhshed sponds to those of the peril which has throughout the Industry The new pncing remains to be answered and is Bolland, senior vp at Gill & Roeser
Swiss Re paper on event definition caused the largest amount of dam- clauseis 'onemoretoolforminsurers dependent on a number of other fae- Inc,a remsurance broker in New

The paper states, though, that "sci- ages," the Swiss Re wordmg states to be flexible,” the spokeswoman tors," he said York
entlfic progress has made it possible "In the case of mom than one event, said For example, when Humcane
to determine natural events without if it is impossible to allocate any loss- "We welcome any new Initlative m tlon helps to keep disputes or differ- Hugo hit Puerto Rico and the East
relying on traditional hours clauses, es, theremsuredshallallocatethemto this area, although we haven't ences ofopinion to alower level, and coast of the Umted States m 1989,
where the pmmary focus shifted from the event whose cause is most likely to yet seen the new clause used in any so reduce any related adjustment and some msurers were saved from blow-
the physical phenomenon itself to an have occasioned them," the wording reinsurance involving us," said Paul legal costs after an event or a senes of ing through their catastrophe cover-
artificial measure of time” adds Hertelendy, property/catastrophe un- events, which is and must be benefi- ages as the storm was determined to
Swiss Re devised the new wordrng derwnter for Zunch Re in Zurich, cial for both insures and irinsurers " be two events under the houns clause,
apply the hours clause are not un- to "give clanty of what is covered at Switzerland "As a professional lead- Rewsurance broker Davld Stark, he said
common and, even when properly ap- the begmning of a contract," said ing reinsurer, wekeepthis aspect un- managing director of London-based Other cedents with ample coverage,
phed, an hours clause may cut off John Davis, wordings controller for der constant review and have been Guy Carpenter & Co Ltd, said that however, would prefer a similar
coverage in the middle of an event, Swiss Re UK in London considenng the impact of this new acceptance of the Swiss Re wording storm to be labeled one event as then
the paper states Today, for example, cyclonic de- development m the context of our ex- by insurers has been limited they would only have to fmance one
Losses from the recent U K floods pressions can be tracked much more isting wordings" "Chents have not really requested retention before clainung from their
illustrate some of the challenges of accurately than in the past and there The need for this is demonstrated the (Swiss Re) clause They are tend- reinsurers, Mr Bolland said.
defining an occurrence under the IS no need to use an hours clause to by the Industry response to the 1999 ing to stay with the traditional hours "It's a judgment call," he said, not-
hours clause (see related story) aggregate the losses stemrmng from Lothar and Martm storms and the clauses as they are tned and tested,"” ing that there has been httle discus-
Swiss Re states m its paper that by one event, he said 1997 floods m Poland and the Czech Mr Stark said
more clearly deflning an event and "It wtll help rabng structures to get Repubhc, he said The "main problem with the hours the U S market
not using hours clauses to define a md of the hours clause," said Mr Mr Hertelendy said he welcomes clause is that the definition of the
loss occurrence, remsurers and ceding Davis, who pointed out that the any clause that "creates more event is problematical The Swiss Re Comes of the Swtss Re paper
companies wlll attain a more accurate denvabve market works on the basis transparency or certainty and enables wording does not change the basic re- "Event Defmitzon Swiss Re's New
view of their exposures of one catastrophe, without using insurers and reinsurers to have a quirement that an event needs to be Event Clause" can be downloaded
According to the new Swiss Re hours clauses clear idea of the most-appropnate al- identified," Mr Stark said, pointing kee of charge through the pubtica-
clause "An event shall include all in- Although m the planning process location of claims in relation to out that most cedents w111 choose an Nons area of the Web site www swils-

Hours

Continued from page |

"But | am sure that a dear defini-

Misunderstandings about how to

mon of Swiss Re's new event clause m

sured losses which anse directly from for two years, the reinsurer intro- natural catastrophes, always beanng event definition that "best siuts their sre com

the same cause and which occur dur- duced the new wordmg m the London
mg the same penod of time and m the market only last year, m advance of
same area Such cause is understood the 2000/2001 renewal season It now
to be the penl whch directly occa- iS promoting acceptance of the clause
sions the losses or where there are throughout the world by msurers that
several perils which, in an unbroken purchase reinsurance from Swiss Re,
chain of causation, have occasioned though its use is not being required
the losses, the penl which triggered
the cham of causation”

But use of the clause so far has been
lunited, Mr Davis admitted

Perils identified m the wording as
single events rnclude

"As with anything new, it is an ed-
ucation process," he said

- Storms due to an atmospheric According to Swiss Re's launch
disturbance usually so designated by matenal, pubhshed late last year, "m-
a meteorological mstitute troducing the new event definition

*Hail and/or thunderstorms and/or may necessitate certain adjustments
tornadoes due to a smgle atmosphenc to catastrophe covers Still, the im-
disturbance proved adequacy of the pohey should

- Earthquakes, tsunamis and vol- outweigh the added initial effort of
came eruptlons reassessmg the relevant exposure "

* Floods by one and the same in- Other remsurers and reinsurance
stance of high water, which may have brokers are stlll examining the Swiss
more than one peak and which may Re wording
occur in one or more bodies of water Paris-based reinsurer SCOR S A is
- Conflagration examining how it uses the hours

« Strikes, riots, civil commotion or clause as part of an overall review of
violent demonstrations taking place catastrophe coverage terms and con-
within the boundaries of a single city, ditions in the wake of devastating
town or vulage windstorm losses in late 1999 that hit

The new wording still Includes an the French market
hours clause should it not be possible "We are lookmg at the 72 hours

to determme the number of events definition We are also looking at the
under the new clause The new hours actual definition of what is covered

clause states that an event encom- We have seen it with some of the
passes a "continuous period of time storms m Europe that what is actual-
starting with the occurrence of the ly covered is a bit extensive There
reinsured's first mdividual loss" and should be a tightening of pnmary in-
lasting surance cover and the way that pn-

* 24 hours for hail/thunderstorms mary insurance companies are set-
or tornadoes tling their losses," said Serge Osouf,

* 72 hours for storms, conflagratlon president and chief operatmg officer

and stnkes and nots of SCOR

Munich Reinsurance Co is "aware

Floods raise defining issue

By CAROLYN ALDRED Monday 30 October form part of the gered remsurance programs, there

windstorm event or part of the gen- wall be considerable debate on
LONDON-Recent flood losses m eral flooding eventp" the report asks whether it is appropnate to aggre-
the Umted Kingdom illustrate some "A flood event may prove particu- gate the losses suffered dunng Octo-
of the problems of defming an event larly hard to defrne because flood bet- and November 2000," Cohn
for reinsurance purposes has many causes, includmg the vary- Croly, a partner of London law frrn
Southeastern England was hit by ing interplay of atmospheric pres- Barlow Lyde & Gilbert, and BLG
torrential rain last Oct 11-13 that sure, storm, rain, tidal forces, lawyer Joanne Payne, wrote m are-
resultec m widespread flooding m a drainage and evaporation The Octo- cent article pubhshed In one of the
handful of counties Two weeks lat- ber/Novemberlosses occurred over a law fum's client newsletters
er, additional storms that struck penod of weeks m different parts of "Although the severe weather has
England and Northern Europe the U K with some places being been classified as two catastrophes
caused widespread damage and ad- flooded more than once,” the IN- by Lloyd's of London's Claims Of-
ditional flooding STRAT report stated "For these, fice, these codes and the periods to
Althcugh few insurers expected and for any future losses, the apph- which they relate are by no means
the fust round of flood losses to tng- cation of drfferent hours ela.lses will bmding on underwnters or their
ger their reinsurance programs, that continue to vary from one loss cir- reinsurers,"” the lawyers wnte
could change as flooding becomes cumstance to another" “Whether it is possible to aggre-
more widespread and creates sub- Altogether, last year's U K flood gate the October and November
stantial buslness interruption losses, losses-which the Assn of Bntish losses will depend on the precise
according to a recent report on the Insurers now estimates wlll cost the wording of the aggregatrng provt-
2000 U K flood losses by INSTRAT, insurance mdustry £750 milhon sions contained in the apphcable
the London-based actuarial and pounds ($1 07 bulion}-were the re- contracts and the terms of any hours
catastrophe modehng unit of Guy sult of three distmct cyclonic depres- clause," they state "Given size of the
Carpenter & Co Ltd sions, according to John Davis, claims, the length of time over which
"An mportant related issue will wordmgs controller for Swiss Rein- the severe weather and flooding con-
be how the hour clause is apphed," surance Co U K m London Howev- tinued-and stlll continues m some
INSTRAT stated, refemng to claus- er, he noted, because of the hours areas-and the wide geographical
es in most property catastrophe mm- clause some cedents w,11 be forced to area over which damage has been
surance programs that define an in- take six retentions on the losses be- sustained, it does pose difficulties for
sured occurrence m terms of a period cause of the penod of time over those wishing to aggregate claims,"
of time after the initial event "The which they occurred
most contentious sublect willl pre- Because of such problems, Swiss
sumabl> be whether the wmdstorm Re has proposed a new event defini- Copies of INSTRATS report about
on 29/30 October and the flooding tion to replace the hours clause (see U K flood Zosses are available by

the lawyers note

* 168 hours for earthquake, tsuna-
rm and volcanic eruption
= 504 hours for flood

later m the week am separate events related story) tetephonmg INSTRAT at 44-207-
of Swiss Re's new wording" but a If they are, should any flooding on "Forthoseclaims whichhave tng- 357-1000

spokeswoman for the Munich-based

chiropractors receive the highest geographic areas where system and Massachusetts, might use the
average payment per claim costs and utilization levels might data to determine whether lower
« Chiropractors provide about be reduced, such as in Texas fees actually produce lower overall
two-thirds more services per claim There, the average medical cost per medical costs
Minnesota, Pennsylvania and than do physical or occupational claim studied was $6,345, the high- The report uses data from the
Texas were analyzed in the 242- therapists est among the eight stazes Policy- WCRI's Detailed Benchmark/
page report Those eight states rep- The data also provide a baseline makers there can use the data to Evaluation database, which in-
resent 40% of the benefits paid in for tracking changes m medical determine which types of providers cludes Information on 4 5 million

the nation's state-based workers costs and utilization by provider appear to be driving higher-than- claims It is one of the largest and American Assoc of Orthodontia 16
compensation systems type, service group and state on average medical costs
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Reviewing its aggregate results, five important measures These The report also identifies areas databases that have ever been de- Bubb & Hoen 10

the report found measures are medical cost per where the underutilization of ser- veloped, according to the WCRI Business Insurance 11,1314

- The average medical cost per claim, number of services per vices might point to restricted ac- Also contributing to the report Carvill America Inc .

claim differs by as much as 100% claim, number of visits per claim, cess to care, as in Massachusetts were Dongchun Wang, Michael CNA RSKCO oa
across the eight states studied number of services per visit, and Policymakers there might ask Watson and Xlaoping Zhao

Edwards & Angell, LLP 12

+ Physical or occupational thera- payment per service
pists receive 10% of total payments "The interstate comparisons rates of utilization for many ser- Copies of the report are available
and are involved in 37% of claims yield performance benchmarks vices indicate that access to care is from the Workers Compensatton

whether workers' relatively low
Empire Blue Cross/Blue Shield 13R

Empire Blue Cross/Blue Shield 14R

with more than seven days of lost that help identify areas where limited because the state's fee Research Institute The cost per Employers Reinsurance Corp 1=
time Meanwhile, chiropractors re- change in pricing or utilization schedule IS among the lowest na- copy ts $95 fo, WCRI members, Fireman’s Fund MeGee °
ceive 4% of total payments and are may be necessary or where there tionally government agencies and nonpro,At First State Management Group 6
Involved m 10% of such claims may be concerns about access to In addition, the report assesses organizations and $495 for non- Horizon Healthcare 1R

» More than half of the claims care," said Stacey Eccleston, a se- the impact of certain regulations on members To order, contact the Old Republic Risk Management 7
with more than seven days of lost nior analyst at WCRI who wrote medical costs and utilization For WCRI by telephone at 617-661- SBPA Systems, Inc 16
time rnvolve a hospital visit or bill the study example, policymakers in states 9274, or by e-mad at Jlawson@ Zurich US s

« Among nonhospital providers, For example, the report identifies that set low fees, such as Florida wennet org



...and they litigated
happily ever after

Once upon a time, in a land not too far away, it was all right to watch a
television show, see a movie or read a book without analyzing it for hidden
meaning, misinformation and bad advice.

Then the lawyers, politically correct thinkers and hordes of people who
toilin "the public interest" lifted the scales from our eyes and showed us
that what we had thought was a pleasant diversion was really causing
harm-harm that SUIEly deserved millions of dollars in damages.

In the latest example of this search for ulterior messages, critics have
charged that the Teletubbies-those colorful, happy, rotund television
creatures-am Rally sending toddlers a message that it's OK to be fat, jolly
and purple.

While the creators of the Teletubbies rebutted the criticism, they now are
launching a toddler fitness video-Teletubbies Go!-which some cynics
regard as an admission of culpability.

| have not seen this video, but | assume it covers the standard toddler
exercise regimen of rolling on the floor, kicking wildly when a new diaper
is being applied, chasing the cat on hands and knees, and the Cheerio toss.
This is an important development, because when we park our kids in front
of the TV for hours at a time, we want to be sure they are learning-and
that they are getting a cardiovascular workout.

I think it's high time that the creators of children's fictional characters-
be they on television, movie screens or in books--took greater
responsibility for the messages they send. Old Aesop knew a thing or two

about sending the right message, but stories have
-/./- slipped a bit since his time. If children's publishers
'55*7 and entertainment companies don't shape up...well,
we all know the timeless tale of "Timmy the Trial
Attorney."

You probably haven't stopped to consider the
subversive and harmful messages in many classic
childmn's tales, or else you'd be on CNN expressing
your outrage to Larry King, or at the courthouse
filing a writ. These tales are not only injurious to little

minds but they also ultimately increase all our
insurance costs!

_ g

Consider the following, and youll see what | mean:

*Goldilocks and the Three Bears. This story has
probably started more children on criminal careers of breaking and
entering than any other. The protagonist slips into the bears' home
unjnvited and proceeds to consume and criticize their food, break their
chairs and rumple their bedclothes. And we are supposed to sympathize
with her when the bears come home and angrily demand an explanation?
Does she even apologize? No, she runs off and gets away scot-ke to pull a
13&E on some other unsuspecting woodland creature.

Insurance may cover the bears' losses, but they are bound to pay higher
premiums at renewal. And doesn't that end up raising costs for everyone?

*The Cat in the Hat. Hamless Dr. Seuss fantasy about a friendly talking
cat? | think not This is a story that tells kids it's OK to let strangers in the
house to wreak havoc and threaten the goldfish. Before you know it, well
have brainwashed our kids into being tomorrow's security risk.

*Green Eggs and Ham. Another subversive title from the nefarious Dr.
Seuss. This book makes it seem as though eating rancid or genetically
engineered breakfast foods is fun. In a time of mad cow and foot-and-
mouth disease, shouldn't we be sending a different message?

Pat the Bunny. Sure kids, pat the bunny and watch it bite you. | hope
it's not rabid. This book makes animals seem friendly, warm and fuzzy, but
it's just leading our kids to stick their hands in the lion's cage. Stop the
madness, before our homeowners insurance rates go thmugh the roof as
companies defend lawsuits for hamster bites, cat scratches and guppy nips.

*Rumpelstiltskin. This wayward tale teaches children that hard work is
to be avoided, that agreements should be broken and that the only way to
succeed is through treachery. If the miller's daughter didn't want to spin
straw into gold day after day, she shouldn't have signed on the dotted line.
Poor Rumpelstiltskin was simply trying to do was enforce a valid contract,
and look where it got him.

«Cinderella, Sleeping Beauty and Hansel and Gretel. With our country's
divorce rate, dads at least ought to stop perpetuating the myth of the
wicked (homicidal) stepmother and wimpy, absent father figure. Each of
these tales has as its antagonist an abusive, irrational mother figure.
Doesn't anyone wonder how Dad could have failed to mcognize that his
new bride was so evil? Clearly, the Brothers Grimm had some hangups, but
that's no excuse to pass them on to our children.

*The Three Little Pigs. This tale teaches kids that it's OK to do a shoddy
job, because your brother will bail you out and rescue you in the end.
While some kids will emulate the bricklaying pig, others will see that
construction with sticks and straw allows more time for play and, in the
end, doesn't matter anyhow. This sends a message that property loss
control is unimportant, which we imow to be a dangerous attitude indeed.

| long for the days when television shows, movies and books were not
seditious, incendiary and irresponsible and instead were simply
entertaining, but my attorney tells me I'm living in a fairy tale.

Editor Paul D. Winston's commentaly appeals fortnightly and on
www.businessinsurance.com. He can be 7eac/led at pwinston@crain.com.
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have expansive authority over economic matters until
the New Deallegislation of the 1930s. Circuit Cityap-
pealed to the Supreme Court.

On March 21, the high court upheld Circuit City's
position by ruling 5-to-4 that the exemption should be
narrowly read. Writing for the majority, Associate
Justice Anthony Kennedy wrote that subjecting em.
ployment disputes to arbitration had real benefits, not

The decision requires all
employers to evaluate whether
arbitration is right for them,' says
attorney David E. Block of

Jackson Lewis.

the least of which was avoiding litigation costs. The
9th Circuit's broad interpretation would "call into
doubt" alternative dispute resolution mechanisms
upon which employens increasingly rely to settle dis-
putes, he wrote. To adopt the position taken by Mr.
Adams' attorneys would undermine the Federal Arbi-
tration Act's pro-arbitration purpose and would end
up "breeding litigation from a statute that seeks to
avoid it," he wrote.

But Associate Justice John Paul Stevens, writing for
the dissenters, held that the majority wrongly ignored
the historical background of the Federal Arbitration
Act in upholding the narrow reading of the exemption
clause. He noted that organized labor had opposed the
act because of fears it would be used to uphold unfair
labor practices.

While the result was as employers had wished, some
employment law experts caution that arbitration is
not always the best solution.

"The decision requires all employers to evaluate
whether arbitration is right for them," said David E.
Block, managing partner in the Miami office of Jack-
son Lewis, a firm that specializes in workplace law.
Mr. Block authored an amicus brief filed with the
Supreme Court on behalf of the Society of Human Re-
source Management in support of Circuit City.

"On the plus side. historically, disputes are resolved
more quickly and dficiently through arbitration. The
cost of arbitration is generally less. Arbitrators are ex-
pert decision-makers bringing specific Tmowledge and
experience to the table as opposed to a lay juror," Mr.

Chamber

Continued from page 3
So the Chamber has no grounds to complain. Real-
ly, their goal is to intimidate and harass these
lawyers so they won't work with the states in the
future on similar mass torts," she said.

But that is precisely what worries tort reform ad-
vocates-that the precedent set in the tobacco set-
tlement will be extended to other state-orchestrated

mass torts.

"l think it's going to be a problem in the future.
The temptation is just too great for this dance not to
continue,” said Victor E. Schwartz, general counsel
to the American Tort Reform Assn. in Washington
and a senior partner in the law firm of Crowell &
Moring L.L.P.

"The key, if you look back on the history of the
tobacco litigation, is that you broke new ground,"
said Sherman Joyce, president of ATRA.

"The underlying basis of the lawsuit was injury to
individuals, but how much money went to the peo-
ple who were injured or killed? The answer is none.
The money went to third parties-in this case,
states,” Mr. Joyce said. "That's kind of turning the
law on its head.”

"It should be an issue of great concern. Any effort
that will shed further light on it will be very pro-
ductive, and certainly worthwhile,” he said.

Glenn Lammi, chief counsel-legal studies division
of the Washington Legal Foundation, said: "We're
deeply troubled when these sort of arrangements
arise-public officials and profit-motivated private
lawyers. You sort of have to wonder, whose inter-
ests do they have at heart? Is it making attorneys
fees or doing justice for the public?"

Quentin Riegel, deputy general counsel for the
National Assn. of Manufacturers in Washington,
said that any time a government hires outside trial
lawyers, two questions arise. One, he said, is the size
of fees involved, which the Chamber has criticized
in its report on the tobacco settlement. The other is
the propriety of using third parties to do what gov-
ernment itself has traditionally done, which is "rep-
resenting itself in court," he said.

"They're not jumping to disclose the fees the to-
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Block said.

"Notwithstanding these benefits, many employers
have shied away from arbitration for a variety of rea-
sons, including fear of a proliferation of employee dis-
putes because of the ease through which they can sim-
ply arbitrate a case. Another mason employers are ret-
icent is the difEiculty of overturning an arbitrator's de-
cision-they are virtually unappealable," he said.
"There's a tendency among arbitrators to split the
baby regarding job disputes, making both sides mutu-
ally unhappy. There's also a propensity for arbitrators
to admit evidence that would normally be excluded in
court proceedings," Mr. Block added.

"Overall, | think employers can read it as a positive
decision, but the pros and cons in terms of its impact
depends on an employer and its corporate culture,"
said Gerald L. Maatman Jr., senior partner and chair-

global employment law practice at the Chicago law
firm of Baker & McKenzie.

"One size does not fit all when one talks about a
workplace arbitration agreement,” he said. "If you
adopt a workplace arbitration agreement, there will
be a tradeoff in terms of cases that are won and lost in
the arbitration setting. My own view is that more-seri-
ous cases can be handled and settled cheaper in the
arbitration setting but, conversely, less-than-meritori-
ous cases tend to be kicked out of the court system,”
he said.

"The Supreme Court has continued its trend of af-
firming arbitration agreements and arbitration claus-
es in employment agreements, also including the fact
that an employment application is tantamount to an
employment agreement,” said J.D. Thorne, senior
partner of the Employment Law Managers law firm

in Milwaukee.

Mr. Thorne said he is "really reluctant" to have
clients follow a "blanket rule” that arbitration is al-
ways best. "There are times | would prefer the plain-
tiff to use the court system because it is costlier. There
are also rules in the court that are much more protec-
tive than in arbitration,” he said.

"By making it easier for the company to get arbitra-
tion, you also make it easier for the plaintiff who
wants to file an action against you," he said. But Mr.
Thorne added that, if Mr. Adams had won, "we would
have seen more attorneys' fees and more attorneys'
costs that probably would have benefited the plain-
tiffs' bar more than the defense bar.”

Because other circuits had already followed the
high court's interpretation, the impact of the decision
will be limited, a California lawyer pointed out.

"For employers in the 9th Circuit, it's a significant
victory. It's not going to change the law significantly
in other circuits,"” said Brian Ashe, a partner in the

See Arbitrate on next page

bacco industry paid to defend these cases; said
David Vladeck, a staff attorney with Public Citizen,
a Washington-based group founded by consumer
advocate Ralph Nader.

Mr. Vladeck said he believes there "should be a
public debate" over whether states got their mon-
ey's worth, but he questioned whether the use of
state freedom-of-information acts was the right
way to go about doing so. Such acts don't deal with
attorney/client privilege, he said. "l don't think time
records, attorney files or bining information should
be made public," because such matters have tradi-
tionally fallen under the protection 01
attorney/client privilege, he said.

"l am unhappy to see open government laws used
in a way that may have untoward consequences
over the long term," Mr. Vladeck said. Aggregate
state expenses connected with the tobacco settle-
ment, however, should be made public, he said.

Mr. Schwartz said that a mechanism for assuring

greater accountability already exists in some states.
"l don't think there's a need for federal interven-

tion. | think there is a need for the states to act-and
three have," he said.

Kansas, North Dakota and Texas have already
enacted versions of the Private Attorney Retention
Sunshine Act, which has been promoted by ATRA
and the American Legislative Exchange Council, a
group of about 3,000 state lawmakers. Sunshine
acts address the problem because they require at-
torneys general to hire outside counsel with a sys-
tem of open bidding, he said. "Naturally, attorneys
general who want to keep this cozy dance going
want to oppose” such laws, he said.

The Washington Legal Foundation's Mr. Lammi
also praised the state sunshine laws, saying that
while the federal government has an oversight role,
a direct legislative role could cause problems be-
cause of federalism. But Congress "certainly has a
role to play to sort of shine a spotlight on these sort
of things, and | hope they do that.”

The 21 states for which the Chamber seeks infor-
mation are: Alabama, Florida, Hawaii, lllinois,
lowa, Kansas, Louisiana, Maryland, Massachusetts,
Michigan, Mississippi, Montana, New Jersey, New
York, Ohio, Oklahoma, South Carolina, Texas
Utah, Vermont and West Virginia. m
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tion, none of those arguments has "All the circuit courts but the 9th

been taken away by this decision,” Circuit said what the Supreme
said Paul Bland, a staff attorney Court said yesterday | guess there
with Trial Lawyers for Pubhe Jus- was some doubt before yesterday
San Francisco office of Chicago- tice in Washington but now it's OK for employers to go
based law firm Seyfarth Shaw "For example, if an arbitration full-speed ahead on these so-called
"So for us, it's very good news," system is too expensive, then there agreements | say so-called because
said Mr Ashe, who represents man- are many courts that have refused to you accept the employer's in*osi-
agement But he added that the enforce an arbitration clause and tion of this or you take a walk," he
good news is "tempered" by the fact none of those cases would in any- said AARP Foundation Litigation
that the 9th Circuit has already way be affected by the decision On had filed a brief with the high court
ruled that arbitration cannot be the other hand, if the court had gone supporting Mr Adams
used to settle cases brought under the other way and found that the He said the decision could have a
the 1991 amendments to the Title FAA does not apply in employment disproportionately negative Impact
VII of the Clvil Rights Act The settings, then states would have on older workers
Supreme Court has not taken any been free to adopt new laws limiting "We jumped in because particu-
cases deahng with that decision arbitration in those settings Things larly w times hke we're going
Two attorneys with organizations aren't any worse than they were be- through nght now, the older work-
that supported Mr Adams' position fore the decision, but they're not go- ers are generally the first workers to
expressed dsappointment but not ing to get any better,” said Mr get bounced ina layoff,"he said
overwhelming dismay at the deci- Bland
sion It's disappointing but it's no sur- Circuit City Stores Inc us Saint
"In terms of the arguments that prise," said Tom Osborne, staff at- Clatr Adams, U S Supreme Court
have had any success in terms of torney with AARP Foundation Liti- No 99-1379, Decided March 21,
employees trying to avoid arbitra- gation 2001
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rates, etc, employers also can "run a making it the No 1 cause of worker
statistical analysis and come up disability
with a model that documents very Stress is a major contributor to
closely how much stress is costing psychiatric short-term disability
them,"Mr Miller said claims, said Dr Ronald F Leopold,
BellSouth's top management de- the national medical director for
my sours because employees fear cided to use the Stress Navigator on MetLife Disablhty in Atlanta
they may lose their Jobs, said Gene its employees after Mr Miller "Many of our anxiety and depres-
Momssy, a Chicago-based manage- demonstrated the effects of stress mon and substance abuse claimants
ment psychologist at RHR Interna- using a biofeedback device at an ex- ate off work because the workplace
tional Co , a management consulting ecutive retreat in the mid-19805 is too stressful,"” he said He added
firm in Wood Dale, Ill, that special- VWhile connected to the device, that certain industries, such as
izes m psychological assessment which measures physiological re- telecommunications, have higher
"Companies have to be very sponses to stress, the executives incidences of psychiatric STD
mindful,” Mr Mornssy said "Very were told to visualize various stress- claims
few companies take it on as their re- ful scenarios Many were surprised Accorclng to Dr Leopold, psychi-
sponsibility and won't own up to atric illness accounted for between
their part in generating stress and
instead will push It off to the (em-
ployee's) family"
Indeed, many top executives label
stress a health-related issue and del-

Stress

Continued from page 1

he asked rhetoncally
Stress intensifies when the econo-

7 5% and 8% of all short-term dis-
ability claims submissions during
2000 at MetLife Disability, the na-
tion's second-largest group disablll-
_ _ organizations, they will t.y Insurer, with 1 5 million covered
egate it to their human resources de- lives
partments, said Lyle H Nhller, chief Sabotage productivity,' The benefits paid to these STD
consultant and chairman of Lincoln, says Gene Momssy. claimants totaled $35 miillion in
2000, Dr Leopold said The meehan
duration of the claims was 38 days
The benefits paid do not Include
ganizations to see how their bodies responded premiums for STD cor erage or the
But identifying and managing Soon after the demonstration, cost of any medical treatment or
stress can be a form of organization- Bell[South made the questionnaire pharmaceuticals claimants required
al nsk management, Mr Miller said available to frequent users of health m connection with therr conditions,
"We're asking, 'What is the expo- benefits Employees received per- he pointed out
sure here, and what does it cost us to sonal stress reports, while the com- Psychiatric STD claims also can
deal with this exposure?' " he said pany received the group data identi- result in other physic al maladies
Ful thermore, "stress is a cross- fylng companywlde trends that are treated separately under
silo phenomenon It's not isolated to BellSouth used the findings to health plans, Dr Leopold said
one area, such as human resources make changes that reduced employ- VWhen these additional medical
or wol kers compensation,” Mr ee stress levels costs, as well as lost productivity
Miller said For example, the organization and absenteeism, are added to the
To help employers identify and stress profile showed that many equation, employers spend any-
quantify the effects of stress on their night-shift workers were feeling where from $1 to $1 50 in indirect
orgamzations, Stress Dilections de- stressed because they were not costs for every $1 spent on disability
veloped a 264-question survey home to prepare their children for payments, Dr Leopold estimates
called the Stress Navigator, that can school each morning So that $35 million figure is less
be accessed via the Internet or 'So spht shifts were created to than half of the true cost of psychi-
stored on a corporate intranet Us- help the mothers go home and get atne short-term disabilities, he said
ing a scale that ranges from one to their kids off to school," Mr Finch Stress affects employees physical-
five, with five bemg the highest lev- said ly, emotionally and cognitively,
el, each employee rates his or her The analysis also showed that RHR's 1Vh Momssy said "Stress re-
degree of stress over the prior six 85% of parents found disciplining actions tend to constnct blood ves-
months and predicts anticipated their children to be highly stressful sels, and that can lead to higher
stress levels over the next six This was significant because a ma- blood pressure,” he said
months The questionnaire focuses lor health benefit cost was adoles- Sometimes stress can cause mus-
on three areas susceptibility to cent inpatient psychiatric treat- culoskeletal problems For example,
stress, sources of stiess and symp- ment Be]1South's organization stl-ess pro-
toms of stress In response, the company imple- file showed that many employees'
The results are compiled into an mented parenting workshops, symptoms developed in the muscu-
"organization stress profile" that which employees attended on their loskeletal system rathei than in the
employers can use to target their own time, and it began monitoring heart or stomach, Mr Finch said
the psychiatric facihties most used Stress can cause behavioral as well
"For example you can run an or- by employee families The result as physical problems For example,
ganization stress profile by ZIP was a measurable drop in adoles- some employees may appear 1rntat-
code, and you might find that stress cent hospitallzations, which had ac- ed and aggressive, while others w111
is highest among people who hve 25 counted for a sigmficant portion of become passive and lethargic, or
miles ormorefrom work," he said psychiatric benefit costs turn to drugs or alcohol for telief
For companies with multiple 10- Mr Miller said that employers of- Lastly, stress affects employees’
cations, the Stress Navigator can ten don't realize how much stress cognitive skills, Mr Morrissy said
identify root causes by location, said costs them, both directly and indi- "As people become more stressed
Carolyn Krusinski, co-founder and rectly out in some organizations, they will
chief executive officer of Stress Di- According to the U S Bureau of sabotage productivity,"” he said He
rections "This helps the employer Labor Statistics, stress costs em- cited an example in which an as-
place the emphasis where it iS most ployers an estimated $10,000 per sembly line worker stopped the hne
needed,"” Ms Knismski said worker per year The National Insti- just so he could take a break
By inputting such mformation as tute for Occupational Safety & That's why, Mr Morrissy said,
health caie costs, workers comp Health estimates that 40% of the "it's a lot easier and cheaper to do
costs, lost time accidents, turnover U S workforce iS affected by stress, preventive work" m

'As people become more

stressed out in some

Mass -based Stress Directions Inc,
a firm that has developed a tool for
assessing the impact of stress on or-

stress management programs

UPDATS

Moody's forecasts Lloyd's losses

LONDON-Lloyd's of London wtll make losses for the four years to
2001 totaling about £3 5 bilhon ($5 23 bilhon), according to forecasts is-
sued last week by Moody's Investors Service Ltd

Under Lloyd's three-year accounting system, the next results due to
be pubhshed are for 1998 Moody's forecast of a loss for that year re-
mains unchanged from earher predictions at around £1 1 bilhon ($1 64
bilhon) The ratmg agency said its loss forecast for 1999, however, is
now around £15 bilhon ($224 bilhon), worse than previously expected
and representing the bottom of the current down cycle

Moody's predicted Lloyd's 2000 loss w01 be about £715 milhon ($1 07
bilhon), and the 2001 loss wll be around £165 milhon ($2464 milhon)

"Our continued pessimism over Lloyd's performance prospects for
the current open years of account reflects the seventy of the latest down
cycle, which has not only affected Lloyd's but also insurance and rein-
surance companies worldwide," said Mark Hewlett, managing director
of Moody's European msurance division

He added that Moody's forecast of a "sizable" loss for 2000, despite an
absence of significant catastrophes and a general Improvement m rates,
"is indicative of Just how deep the trough has been "

Moody's said the results of Lloyd's syndicates M11 vary widely,
though it forecasts losses in 1998, 1999 and 2000 In each of the mam
Lloyd's sectors, which include marine, non-manne, motor and aviation

Lloyd's may lose sole captive

LONDON-Pharmaceutical giant GlaxoSmithKhne PLC could
withdraw its captive subsidiary from Lloyd's of London as part of an
overall review of its captive arrangements

The GlaxoSmithKline captive at Lloyd's, set up by Smithkline
Beecham PLC m December 1998, is the first, and so far only, captive
syndicate at Lloyd's

Glaxo Wellcome and SmithKlineBeecham, which merged on Dec 27,
2000, have captive operations in Bermuda, Guernsey and at Lloyd's

A spokesman for GlaxoSmithKline confirmed comments made in the
U K press by Richard Reddaway, vp for corporate nsks and nsk man-
agement, that the company is revlewlng its captive msurance arrange-
ments 1VIr Reddaway was not available for comment Phday

The Lloyd's captive syndicate is managed by Wellmgton Underwnt-
Ing Agencies Ltd, which took over its management m December 2000
after former manager PXRE Managing Agency withdrew from Lloyd's
The syndicate's capacity was reduced to £16 milhon ($23 9 milhon) for
2001 from £25 milhon ($40 4 milhon) last year

Wellmgton representatives were not available for comment Enday

A Lloyd's spokesman late last week said that Lloyd's had not been m-
formed by GlaxoSmithK]ine of any intention to leave the market or
close the captive syndicate As far as Lloyd's is aware, he said, the cap-
tive is stlll wnting business He added that Lloyd's is stlll able to accept
new captives "We are still open for busrness

Unicover ratings fallout ending

NEW YORK-U S insurers that participated in the 111-fated Umcov-
er Managers Inc workers compensation pool may have weathered the
worst of the pool's losses and probably w11 not face further rating ac-
tons stemmmg from the pool's 1999 collapse, accordmg to Moody's In-
vestors Service Inc

Insurers and reinsurers with Unicover exposures may still face
charges against earnings as arbitrations of coverage issues move for-
ward and as legal costs mount, the rating agency noted Moody's does
not expect the losses to affect rabngs, though

Since December 1999, "we've seen a substantial amount of activity,
including settlements and earnings charges," said Wilham W/ilt, a
Moody's vp "Most of the impacted companies have also taken concrete
actlons to Improve their risk management practices "

Umcover's primary participants have taken charges totaling more
than $1 1 bilhon to date for the pool's workers comp losses, with most of
the charges announced m early 2000, the New York-based rating agency
said

Umcover participants meluded Rehance Insurance Co, Lincoln Na-

tional Corp, Sun Life Assurance Co of Canada and Phoenix Home Life
Mutual Insurance Co

Briefly noted

John Charman, ACE Ltd 's senior London market executive, left
ACE Ltd last week after a disagreement with Brian Duperreault,
chairman and chief executive officer of the Hamilton, Bermuda-based
insurer An ACE spokeswoman would not comment on why Mr Char-
man left or indicate whether he resigned or was dismissed Mr Char-
man joined ACE in 1998, and was promoted last month to president
and CEO of ACE International Group, which compnses ACE Europe,
ACE Far East, ACE Asia Pacific, ACE Latin Amenca and the Lloyd's
unlt ACE Global Markets Each of these units wlll now report directly
to Mr Duperreault President George W Bush said he Intends to
nominate Ann Combs, vp and chief counsel at the Amencan Council
of Life Insurers, to be the assistant secretary at the Department of La-
bor for its OEfice of Pension and Welfare Benefits Administration The
nomination requrres Senate confirmation Christopher E. Mandel
has been nominated as first vp of the Risk & Insurance Management
Society Inc, a traditional steppmgstone to the RIMS' presidency Mr
Mandel, who became assistant vp-enterprise nsk management at
USAA Group in San Antonio this week, is former director-global rtsk
management at Tneon Global Restaurants Inc in Louisville, Ky If
elected as first vp, he would be m line to head the society in 2002
David Main nsk manager of the U S Olympic Committee m Colorado
Springs, Colo , rAnll take over the RIMS presidency at this year's annu-
al conference m Atlanta Mr Mair wiU succeed Roger Andrews, gener-
al counsel and director of risk management at E D Bullard Co in
Cynthiana, Ky
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Find daily coverage on Corporate Risk, Employee Benefit and Managed Health Care News at www.businessinsurance.com
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Wonder why your risk
service provider can’t get
someone that’s injured |
back to work sooner?

RSKCo can.

i . - . ~ 3 " . o .
Many companies today are severely limited in light @ ar 1 he simpledact is th

Just don't have these types of jobs available. That’s v employees back to work
even if it's not at their original job, or company. The

approved return-to-work locations. We have a lot of &

DIFFERENT. For good reason.

Claims Services and Information Services are provided by RSKCo Claims Services, Inc. Less Control Services are provided by RSKCo Consulting Serviees, Inc., and Smith System Driver Improvement Institute, Inc. Cost Management Services are provided by
RSKCo Eost Management Services, Inc., all member companies of RSKCo. The navigator globe design and the name RSKCo are registered service marks. © 2001 RSKCo, Inc.




