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A new patient rights bill has the support of President George W.
Bush, who opposes an earlier bill introduced by, above from
left: Sens. John McCain, John Edwards and Edward Kennedy.

i Patient rights
get new look
Employers cold to new bill

By MARK A. HOFMANN

WASHINGTON Employers aren't finding much to like in a
new managed care regulation bill that is based on principles
set out by President Bush.

That's not to say that some don't see it as an improvement
over a broader measure proposed in February by Sens. John
McCain, R-Ariz.; John Edwards, D-N.C.; and Edward
Kennedy, D-Mass. (BI, Feb. 12). Many employers fear that
measure could expose them to unlimited liability for the ac-
tions of the health care plans they sponsor.

But the Bipartisan Patients' Bill of Rights Act of 2001, un-
veiled at a May 15 press conference by Sens. Bill Frist, R-
Tenn.; John Breaux, D-La.; and James Jeffords, R-Vt., also is
giving employers pause.

That bill would allow them to be sued, under certain circum-
stances, for denial of coverage if independent outside review
held that the treatment should have been covered. Such law-

suits could be brought in federal court, but only after all inter-
nal and external review of the decision had been exhausted.

The bill would cap noneconamic damages in such suits at
$500,000 and would not permit punitive damage awards.

A summary released by the three senators said the measure
"protects employers who do not make medical decisions from
lawsuits. The legislation gives employers statutory authority
to designate a party or parties (such as the insurance carrier or
the third-party administrator) that will have clear and exclu-
sive authority to make determinations that give rise to legal
causes of action." Such designated decision-makers would be

See PatientS on page 26
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UPDATES-
Oregon ruling weakens

exclusive remedy, groups say
SALEM, Ore.-An Oregon Supreme Court

decision that says a worker can sue his em-
ployer under certain circumstances under-
mines the exclusive remedy provision of the
state's workers compensation act and opens
the door for employees to pursue additional
claims through litigation, say insurer
groups.

The focus of the May 10 decision in

See Updates on nezt page

Pension reforms

at risk in tax bill
By JERRY GEISEL

WASHINGTON-Enactment of pension reform
legislation as part of a broad tax-cut bill may be
in peril.

Only a few weeks ago, benefit lobbyists said it
seemed likely that a version of pension reform leg-
islation that overwhelmingly cleared the House
would be incorporated in a final tax cut bill. That
optimism was bolstered by the Senate Finance
Committee's passage earlier this monih of a tax
cut bill that includes pension reform provisions-
such as boosting 401(k) plan deferral limits and
relaxing non-discrimination tests-that were also
contained in the bill passed by the House.

That appeared to set the stage for inclusion of
many pension reform provisions in the final tax
cut bill that a congressional conference committee
soon will begin to draft. The Senate is expected to
pass its tax cut bill this week, while the House
passed its version earlier this year.

That optimism began to fade last week, however,
as benefit lobbyists and others began picking up
signals that the pension provisions could be
dropped by congressional Republicans, who want
the tax package to be used mainly foi reducing

See PenSion on page 26

Key differences in bills

The House pension bill would ofler employees more and larg-
er opportunities to save for retirement than the Senate pro-
posals contained in the tax legislation.

House bili

Catch-up contributions

Employees age 50 and old-
er could add extra $5,000 to

401(k) annually starting in
2002

Senate bill:

Employees age 50 and older
could add extra $500 to
401(k) annually in 2002-
2004; rising to $1,000 in

2005-2006

Maximum annual deferrals

Annual deferral limit would
rise to $11,000 in 2002; ris-

ing $1,000 annually until
$15,000 in 2006

Annual deterral limit would

rise to $11,000 in 2002;

rising by $500 annually
until $15,000 in 2010

Maximum annual contribution

Per-employee contribution
limit would rise to $40,000

trom $35,000

Policyholders sue for more info

Midland
By DOUGLAS McLEOD

NEW YORK-Several Fortune

500 policyholders of the long-
defunct Midland Insurance Co.

are questioning a proposed
runoff reinsurance deal that

would result in the estate's first

claim payments in 15 years.
The New York Insurance De-

partment, Midland's liquidator,
unveiled a plan earlier this year
under which a Berkshire Hath-

away Inc. unit would guarantee
a dividend of 32 % on allowed

claims up to an aggregate limit
of $2 billion, equating to a total
payout of $640 million to Mid-
land creditors.

The distribution would be the

first for policyholders since
Midland collapsed in 1986, ac-
cording to the Insurance De-
partment, which has contended

deal cha
that Midland's liabilities were

too tard to gauge and potential-
ly too massive to allow payment
of a dividend until now.

Since the plan was disclosed
in court filings, though, several
corpirate policyholders and
other large creditors of Midland
have said the New York depart-
ment has refused to provide in-
formation that would allow

them to judge whether the deal
is reasonable. After several

failed efforts to learn more, the
creditors sued the Insurance De-

partment this month to force it
to turn over data on the estate's

finances, including details of its
reinsurance recoverables, Mid-
land's largest asset.

"The superintendent (of insur-
ance) has refused to provide to
his cwn fiduciaries the same

materials he has given" Berk-

Willis unveils details

of proposed stock
offering page 3

Per-employee contribution
limit would remain

unchanged at $35,000

Ilenged
shire Hathaway, the policyhold-
ers charge in their suit. "Worse
still, the superintendent is
maintaining this untenable po-
sition even though...Berkshire
Hathaway's profit would neces-
sarily come at the expense of the
creditors."

A state judge ordered the New
York department to explain at a
hearing scheduled for June 11
why it should not be required to
turn over the information the

creditors seek. Last week, New
York State Supreme Court
Judge Martin Schoenfeld re-
vised the order to set June 11 for

hearings on both the creditors'
demands and regulators' re-
quest for approval of the Berk-
shire Hathaway deal.

Insurance Department offi-
cials and a lawyer representing

See Midland on page 25
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Willis planning $230 million IPO
By GAVIN SOUTER

and SALLY ROBERTS

LONDON-Insurance broker

Willis Group Ltd. expects to
'raise up to $230 million through
an initial public offering of
stock in a newly established
Bermuda-based holding compa-
ny.

Following the sale of 20 mil-
lion shares in Willis Group
Holdings Ltd., at an estimated
price of between $10 and $12
per share, the world's third-
largest insurance broker would
have a market capitalization of
about $1.7 billion, according to
documents filed last week with

Willis

the U.S. Securities and Ex-

change Commission. Willis in-
tends to commence the IPO "as

soon as practicable," the filing
says.

The broker declined

to discuss the IPO,
saying it is in the
midst of the SEC-

mandated "quiet pe-
riod."

Willis, based in

London, recently redomesticat-
ed its holding company to
Bermuda in preparation for the
IPO.

Speculation surrounding the
stock offering has focused large-
ly on whether the move is part

of a potential exit strategy of
Willis' majority stock owner,
Kohlberg Kravis Roberts & Co.
L.P., by creating a liquid market
for shares in the company. Ac-

cording to the filing,
KKR will maintain

its shares in Willis

and a 63.9% majori-
ty ownership.

In addition, the
decision to launch

an IPO may have been prompted
by Willis' need to raise capital
to pay off substantial debt and
to fund further growth initia-
tives (BI, April 23). Much of that
debt stems from the acquisition
of Willis in 1998 by Trinity Ac-

Employer cost.cutting
may trim HMO profits
By JUDY GREENWALD

Employers' efforts to mitigate
the impact of double-digit rate
hikes could begin to erode man-
aged care companies' profitabil-
ity.

Although health maintenance
organizations are generally still
continuing to report strong
earnings, cost-cutting moves be-
ing made by employers-includ-
ing increasing employee de-
ductibles and copayments in an
effort to lower premiums-
could have an impact on man-
aged care organizations' bottom
lines by next year, some market
observers say.

Perhaps the most prominent
example of efforts to keep rate
hikes down is California Public

Employees Retirement System's
announcement in April that it is
doubling employees' copay-

ments for visits to HMO doctors

effective next year, which will
help keep CalPERS' average
rate hike to 6% (BI, April 23).

"We

see large
ac-

counts,

with

those

5,000Results employ-
ees and

 up, typi-
cally
looking

for product adjustments, benefit
buydowns or cost shifts" in an
effort to gain two to four per-
centage points in rate relief,
said John S. Penshorn, director
of capital markets communica-
tions and strategy for Min-
neapolis-based UnitedHealth
Group Inc. Mr. Penshorn said

that while this trend is not new,
it is accelerating.

There has been an increase in

buydowns, with more interest
by employers in increasing co-
payments and member contri-
butions, said David Olson, vp-
investor relations for Woodland,
Calif.-based Health Net Inc.

"Obviously, employers are con-
cerned about increasing premi-
ums," said Mr. Olson. "We be-
lieve that increasing member fi-
nancial responsibility is a way
to encourage intelligent pur-
chasing of health care services,
probably the best way."

anticipate ennployer
groups will be looking for ways
to mitigate the risk in premi-
ums," said John Cygul, vp of in-
vestor relations for Thousand

Oaks, Calif.-based WellPoint
Health Networks Inc.

See HMOS on page 24

Employee leave and law
FMLA complicates benefit administration, attorney says

By MEG FLETCHER

CHICAGO-Employers face
several challenges in imple-
menting legal employee atten-
dance and absence policies, es-
pecially in light of the Family
and Medical Leave Act, an at-
torney advised.

"Often, employers unwit-
tingly violate the FMLA by
applying a no-fault attendance
policy," said Lori Goldstein,
an attorney with the Chicago-
based law firm of Wildman,
Harrold, Allen & Dixon. Her
comments were made during
the firm's annual Labor and

Employment Seminar held in
Chicago last week.

"Firing an employee for ab-
senteeism under a no-fault

policy-even though the rea-
sons for the absence are irrele-

vant to the policy-violates
the FMLA if absences the em-

ployee is entitled to under the
FMLA are included," Ms.
Goldstein said in her written

presentation.
One of the trickiest things

about FMLA leaves is that em-

ployees do not always have to
specifically request such a
leave, especially in situations
involving unexpected illness-
es, she explained. "An employ-
ee is not required to specify
that a need for leave may be an
FMLA-covered event. She

needs only (to) put the employ-
er on notice that this may be
the case," Ms. Goldstein said.

"Most employers think of
FMLA in terms of the extend-

ed leaves, but, in fact, an ab-
sence of even less than three

days might be applicable," she
said. "But, when an employee
knows of the leave in advance,
the act requires 30 days' notice
be given to the employer," she
said.

The FMLA applies to em-
ployers with 50 or more em-
ployees stationed within a 75-
mile radius. It requires that
the employer provide an eligi-
ble employee with up to 12
weeks of unpaid leave in any
12-month period due to a seri-
ous health condition of the

employee or a close family
member of the employee. Fur-
thermore, an employee may be
eligible for such a leave if he
or she has a child, adopts a
child or agrees to provide care
for a foster child.

To be eligible, an employee
must have worked for the em-

ployer for at least 12 months
and a minimum of 1,250 hours.

The FMLA both provides
employers with rights and im-
poses obligations on them.

For example, an employer
must notify employees about
the existence of FMLA leaves

through both postings and
benefit-related written mate-

rials.

An employer must also
promptly let an employee
know if his or her time off will

be counted against FMLA en-
titlement. An employer may
require that an employee use
accrued vacation or sick time,
with the remainder of the

leave unpaid.
The employer also must be

See FMLA on page 23

quisition P.L.C., a consortium of
investors led by KKR (BI, July
27, 1998). The consortium also
includes Six insurers-AXA

Group, Royal & SunAlliance In-
surance Group P.L.C., Chubb
Corp., The Hartford Financial
Services Group Inc., Travelers
Property Casualty Corp. and
The Tokio Marine & Fire Insur-

ance Co. Ltd.

As part of the stock offering,
Willis will grant the IPO's un-
derwriters-Salomon Smith

Barney, J.P. Morgan Stanley
Dean Witter, Bank of America
Securities L.L.C., Merrill Lynch
& Co. and UBS Warburg-op-
tions to purchase up to 3 million

total additional shares of com-
mon stock to cover overallot-

ments.

Assuming a public offering
price of $11 per share and that
the underwriters exercise their

full options, Willis estimates
that it will net about $231 mil-
lion from the IPO, after deduct-
ing assumed underwriting dis-
counts and estimated offering
expenses. The broker said in the
SEC filing that intends to use
the proceeds to redeem prefer-
ence shares of one of its sub-

sidiaries or to repurchase senior
subordinated notes of Willis

North America, or both.

See Wi|liS on page 24
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Actions such as the CBS suit over Fox's reality show "Boot Camp"
are causing the insurance market for entertainment risks to harden.

Shows must go on,
but E&0 rates rise

as lawsuits grow
By JOANNE WOJCIK

LOS ANGELES-Even though Stacy was voted off the is-
land last year, she's still trying to win a piece of the "Sur-
vivor" jackpot by suing the producers of the television show
for allegedly rigging the outcome.

At the same time, the producers of "Survivor"-the popular
reality-based CBS TV series-themselves are suing Fox
Broadcasting Co. for allegedly copying their concept when Fox
created a show called "Boot Camp."

CBS itself successfully deflected a lawsuit related to its
show: The 1980s rock band Survivor was unsuccessful in a

2000 lawsuit to force the studio to change the show's name.
Reality-based programming is just one contributor to a

growing crisis in the entertainment errors and omissions lia-
bility insurance market for studios and large media compa-
nies, industry experts say.

Increasing visibility of entertainment products due to the
many distribution channels available today is creating more
opportunities for lawsuits, which in turn trigger entertainment
E&0 claims.

Entertainment E&0, or producers liability insurance, covers
a producer's legal and defense costs arising from lawsuits al-
leging copyright infringement, unauthorized use of titles, for-
mat, ideas, characters or plots, unfair competition, plagiarism
or invasion of privacy, libel, slander, or defamation of charac-
ter in connection with the insured production. Punitive dam-
ages are not covered. The coverage is often required by distrib-
utors, prior to the release of any theatrical or television pro-.
duction.

The huge sums being earned by movie studios-box office
grosses are posted after the release of each new film-make
the entertainment industry an appealing target for lawsuits.

"This is an increasingly litigious country, unfortunately, and
See E&0 on page 27
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Aviation market must stop nosedive, execs warn

1 9'*

The 25th annual Aviation Insurance Assn. conference was held May
5-8 in Phoenix.

By DAVE LENCKUS

PHOENIX-"It's time to say, 'No
mas,' " underwriting executive
Harold Clark implored a group of
aviation and aerospace underwrit-
ers and brokers.

The phrase became famous years
ago after professional boxer Roberto
Duran stopped a match because he
could take "no more" pummeling
from his opponent. Mr. Clark, chair-
man and chief executive officer of

United States Aviation Underwrit-

ers of New York, borrowed the ex-

pression to encourage aviation in-
surance market executives to stop
the financial battering the market
has taken for years due to inade-

quate rates and other problems.
Underwriting executive Peter L.

Butler also illustrated for market

executives, during a session at the
Aviation Insurance Assn. confer-

ence, why a more restrictive mar-
ket-featuring higher rates and de-
ductibles and tougher underwriting
standards-would benefit under-

writers, brokers and policyholders.
The AIA held its 25th annual con-

ference May 5-8 in Phoenix.
Both Mr. Clark and Mr. Butler,

underrwriting executive for Imdon-
based Global Aerospace Underwrit-
ing Managers Ltd., formerly British
Aviation Insurance Group Ltd., em-
ployed lighthearted presentations in
underscoring the serious financial

• excess workers' compensation

• self-insured associations

• loss portfolio transfers

• deductibles starting at $250,000 per occurrence

888-995-5300

LD@sncc.com

SAF€TY NATIONAL
Casualty Corporation

a DGLPHlcompany

problems that underwriters have
created and how they can correct
the market.

Calling the aviation market
"highly variable" and asserting that
it is characterized by a withdrawal

from reality and "dog-eat-dog"
competition, Mr. Clark maintained:
"There is no (aviation insurance) in-

dustry. Let's stop kidding our-
selves."

Underwriters increasingly are
embroiled in fierce competition and
are posting bad results with "nor-
mal" losses, he said. "We're losing
our shirts with routine losses. That's

not good."
Mr. Clark lamented that the un-

derwriting environment is the driver
of the market, "much more than loss

experience or capacity."
Mr. Butler agreed, criticizing the

market for lax underwriting and for
basing rates on passenger miles, rev-
enues and what happened during
the last round of renewals.

Rather than rating accounts uni-
formly based on the latest market
trends, underwriters should be eval-

uating what "each account brings to
the table" and "provide allowances"
to good accounts and penalize oth-
em based on their individual perfor-
mance, Mr. Butler said.

In a presentation that mimicked
the popular television game show
"Who Wants to be a Millionaire?"

Mr. Butler detailed the reasons the

commercial general aviati6n insur-
ance market needs to harden if it

hopes to survive.
He pointed out that the market

last made an underwriting profit in
1995 and that it has had just two
profitable years since 1987. From
1996 through 2000, London's ma-
line and aviation company markel
reported a negative cash flow of £3.8
billion ($5.43 billion), he said.

Exacerbating the problem is that
recent changes in financial market
conditions mean that aviation un-

derwriters no longer can count on
investment income to make up foI

underwriting losses.
Noting that major commercial

airlines typically are lining up $2
billion of liability limits, Mr. Butlei
said the market "simply can't cover
anticipated losses without a majoI
correction."

That led Mr. Butler to his $1 mil-

lion question: Who needs the markel
to have a profitable 2001? The an-
swer, he said, is brokers and policy-
holders as well as underwriters.

Underwriters also should be

boosting commercial airlines' de-
ductibles, which have not been re-

vised in large part since 1983, Mr
Butler said.

For wide-body aircraft, the $1
million deductible that underwriters

adopted nearly 20 years ago is wortt
$328,000 in present-day dollars, Mr
Butler noted. The typical $500,00(
deductible for narrow-body aircraft
is worth $164,000 in present-dab
dollars, he said.

"I'm sure you will see changes
over the next six to 12 months," Mr
Butler asserted.

He said that underwriters alsc

must assess airline code-shar€

agreements, under which airlines
agree to fly the passengers of othei
airlines on specified routes. Such ar-
rangements sometimes can dramati-
cally increase an airline's-as weI
as its insurers'-exposure, Mr. But-
ler said.

In particular, underwriters havi
See Aviation on page i f
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Policy covers risk of hot demand for electricity
By ROBERTO CENICEROS

SACRAMENTO, Calif.-With

California's electricity shortage
making energy spot-market
prices rise faster than heat off a
desert floor, the Sacramento
Municipal Utility District re-
cently purchased a weather' in-
surance policy to protect its fi-
nancial health.

It did so to bridge a potential
gap between the retail rates the
electric utility can charge its

customers and the spot-market
prices it may have to pay this
summer if higher-than-average
temperatures drive up electrici-
ty demand, said Don Hroch,

..-

. .D

SMUD's risk manager.
Purchase of the policy is based

on the likelihood that the events

triggering coverage will happen
rather than not, Mr. Hroch said.

"It's a different way of per-
ceiving risk," he explained. "Itt's

moving away from insurance,
where you are dealing with a
fairly low probability of loss, to

dealing with something that has

a fairly high probability. There
is a significant-enough likeli-
hood that something is going to
happen and is not that remote a
possibility. But you are still able
to cover it under an insurance

program."

SMUD bought the policy from

·,341··'

Bermuda-based mutual insurer

Associated Electric & Gas In-

surance Services Ltd. A "syndi-
cate" of reinsurers and deriva-

tive inarket participants rein-
sured the Climatic Risk Policy,
said John Oehler, AEGIS man-

ager of financial products in
Jersey City, N.J. AEGIS is not

revealing the identity of the
syndicate members.

In the past three to four years,
gas distribution companies have
purchased similar weather-re-
lated products to offset reduced
demand, which may be caused

by mild winters reducing the
sales of fuel below expectations,
several energy-related insur-

ance experts say.
Electric utilities also have

bought similar policies. but they
have done so, for the most part,
to cover losses related to the

forced outage of production fa-
cilities, said Marshall Nadel,

managing director of utility and
power generation for Aon Risk
Services in Dallas.

Mr. Nadel said that SMUD is

the first electric utility he

knows of to purchase such a
policy to offset demand-related
costs. But more electric utilities

nationwide are likely to seek

similar protection, due to both
the deregulation of utility com-
panies by states and the rapidly

rising spot-market prices, Mr.
Nadel and other experts say.

"We are seeing a flurry of in-
let'est," Mr. Nadel said. "We are

modeling one right now for a
major utili ty."

Aon did not place SMUD's

coverage. SMUD purchased its
policy without the help of a bro-
ker, after obtaining bids from
AEGIS; Tempest Reinsurance
Co. Ltd., an ACE Ltd. unit: and
Swiss Reinsurance Co.

SMUD, a producer and dis-
tributor of electricity, pur-

....

f f f f *
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chased the policy after examin-
ing about 50 years of tempera-
lure-pattern data obtained from
a local municipal airport that
also serves as a weather station.

The data revealed a "fairly

large" standard deviation.

showing that once summer tem-

pei'atures exceed a certain
point, they tend to exceed the
norm by a considerable amount.

Although that is not a fre-
quent occur'renee, there is a
high-enough probability for the
coverage to make sense, Mr.
Hroch said.

Sacramento occasionally ex-
periences "heat storms" during
summer months, he said. Tem-

peratures will rise above 100 de-
grees over several days, with lit-
tle cooling at night. The utility
must then purchase electricity
on the spot market to meet
spikes in customer demand for
air conditioning.

"That is where we will get

killed, because the spot mar-
ket is way, way zip." Mr. Hroch

said. "It's just totally out of
line."

A year ago, the spot price was
about $25 per megawatt-hour,
but more recently it has soared
to nearly $2.000. amid shortages
and blackotits in California, ob-

See Electricity on page 23
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Act on pension reform
ILL THE PENSION REFORM LEGISLATIONnow in Congress suffer the same fate it has so

many times in the past?

Benefit lobbyists are deeply worried that congression-

al conferees who will be meeting soon to iron out differ-
ences between Senate and House tax bills will jettison
the pension provisions in the legislation.

The reason they fear pension reforms might be at risk:

conservative House and Senate Republicans want the
maximum amount of money to be available to the feder-

al government to allow a reduction in basic tax rates
and the elimination of the estate tax. To achieve that,

the pension reforms-which could cost the government
tax coffers roughly $40 billion to $50 billion over 10
years-could be cut.

While that may seem like small potatoes compared
with the overall tax package, which would cut federal
revenues by anywhere from $1.3 trillion to $1.6 trillion,
legislators are likely to look for opportunities to offset

the anticipated loss of tax revenues wherever possible.
It would be regrettable if pension reforms-proposals

that otherwise enjoy wide support among lawmakers in
both parties-fell victim to partisan squabbling over
unrelated matters. Sadly, though, it would be far from
the first time that pension reform has met that fate.

We have lost count of the number of times that

Congress in the past was poised to pass pension reform
legislation, with provisions not that much different from
those in the current measures, only to have the reforms

die at the last moment, because of squabbles among

lawmakers over other issues.

Business groups pushing for the reforms are not giving

up. The American Council of Life Insurers, for example,
says it will stay active and lobby legislators to keep the
pension provisions in the final tax bill that emerges
from the conference committee.

Similarly, the ERISA Industry Committee says this is
the time for employers and employees to write and call
their congressmen in support of the pension provisions.

Indeed, the committee's president, Mark Ugoretz, says
the battle can be won, but only if employers and em-

ployees get actively involved.
The pension legislation is well worth fighting for. Very

simply, the measures would undo much of the damage
that legislators themselves have inflicted on employer-
sponsored plans.

For example, though in somewhat different ways„
both measures would allow employees to contribute
more to 401(k) and other retirement savings plans, while
employers also could provide increased benefits through
retirement plans. This would be of critical importance

as the baby boom generation starts to retire over the
next decade and many workers find-because of past

misguided congressionally directed cuts-that their

pension plans don't provide the benefits they had ex-
pected.

The current legislation also would reduce many of the

hassles-such as overly complex nondiscrimination
rules-that have discouraged employers, especially

smaller firms, from offering pension plans. Indeed, the

CONFERENCE1 r < 1 f 4 COP\KITTEE
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only thing worse than an inadequate pension plan is no
plan at all.

If the pension provisions do die, it is possible that they
could resurface in a second tax bill that has been

bandied about, or perhaps in another legislative pack-
age, such as one that would raise the minimum wage.

It is comforting to know that there might be a fallback
position. Given the tendency of Congress to regard pen-
sion legislation as expendable, though, businesses
should lobby legislators on the importance of these mea-
sures, so that they act on pension reform now, not later.

lmERS

Fixing state regulation preferable to federal option
To the editor: As you noted in your

April 23 editorial, "Keep Pushing for

Change," the Alliance of American In-
surers remains a strong supporter of

state regulation for the property/ casual-
ty insurance industry. While we do wel-

come debate insofar as it will speed im-
provement to the state system, this is

very much the silver lining of the federal
charter discussion.

From our perspective, the recent pro-

posals to create a dual charter system
are unfortunate and would harm the in-
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charter option only if certain conditions
are met-essentially eliminating con-

sumer protections and exempting insur-

ers from state pools and rate and form
regulation. In today's legislative climate,
this kind of proposal would be political-
ly very difficult to achieve.

A much more likely outcome of dual
chartering proposals would be simply
the addition of an extra layer of federal
regulation over existing state regulation.
How would the addition of another fed-

See Regulation on page 15
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A list of tr
By Felix Kloman

easured risk management tomes
T-7 very five years I hazard an answer to the classic
[« castaway's question: "What few risk management

illbooks would you take with you if you were to be out of
touch for 10 years?"

My list, of course, aims at those key volumes that I consider
essential to anyone who tries to make better decisions using the

tools of risk management.
_.22---I Presumptuous, yes, but age

and experience permit me

/ J considerable latitude.
72-76  For the 2001 version of the

essential library for the risk
31 Wi manager, I reviewed my

2 7 suggestions in July 1990 and
1995. There are changes. My
list now totals 10, not five.&f , Two repeat from 1995 but
only one remains from 1990.
I'm sure that I overlook some

gems and I trust readers will point them out to me.
Here is my current "must read" list:
• Peter Bernstein, "Against the Gods: The Remarkable Story

of Risk" Uohn Wiley & Sons, 1996). This is easily the
best-written discourse on the history of risk and risk
management. Mr. Bernstein describes our growing ability to
measure risk, from Pascal, Fermat and Bernoulli to Knight,
Keynes, von Neumann, Black and Scholes. He warns of the
growing reliance on mathematical models as a delusive
religion.

•John Adams, "Risk" (UCL Press, 1995). From the United
Kingdom and University College in London comes a
philosophical dissection of uncertainty and how we culturally
adapt to it. Mr. Adams' 12 "modest suggestions" on
managing risk are as concise and practical a set of guidelines as
I have seen.

• Harold Skipper (ed.), "International Risk and Insurance"
(McGraw-Hill Higher Education, 1998). The most complete
textbook that I've read, with articles on every facet of
insurance and risk. Its global approach is refreshing.

•Vernon Grose, "Managing Risk: Systematic Loss
Prevention for Executives" (Omega Systems Group Inc., 2nd
edition, 1996). A crisp, punchy, and practical introduction to
the discipline, written by a systems safety engineer, his system

of hazard scenarios, ranking by a risk jury and use of a risk
"torem pole" has been used by many organizations.

•David McNamee and Georges Selim, «Risk Management:
Changing the Internal Auditor's Paradigm" (Institute of
Internal Auditors, 1998). This is both a review of the discipline
and a practical textbook, written from the perspective of an
internal auditor. It is the keystone to the enterprise risk
management initiative of the Institute of Internal Auditors.

•John Ross, "The Polar Bear Strategy: Reflections on Risk
in Modern Life" (Perseus Press, 1999). Apdy subtitted
"reflections on risk in modern life," this is m thoroughly
entertaining and enlightening plea to avoid becoming too risk-
averse.

• Peter Schwartz, "The Art of the Long View" (John Wiley
& Sons, 1991). This is one of the bibles on scenario planning
for risk assessment. First used at Royal Dutch Shell, scenario
planning, as described by Mr. Schwartz, is an essential
technique of risk management.

• Viasta Molak (ed.), "Fundamentals of Risk Analysis and
Risk Management" (Lewis Publishers Inc.. 1997). In contrasr
to the Skipper book above, this text approaches risk
management with a public policy view, looking at how policy
is developed for major social, political and environmental
issues.

•John Allen Paulos, "Innumeracy: Mathematical Illiteracy
and its Consequences" (Hill & Wang, 1988). Numbers are
easily misleading. Professor Paulos' book is essential for
understanding the quantitative side of risk management and
especially how others use, misuse and perceive the numbers we
generate.

•William Strunk Jr. and E. B. White, «The Elements of
Style" (4th Edition, Allyn & Bacon, 1999). If communication
is the core of risk management, then how we communicate is
critical. This 92-page paperback is the bible for any risk
manager who tries to use the English language.

Other than Peter-Bernstein's book and "The Elements of

Style," I could easily substitute others from my library for the
remaining eight volumes.

William Leiss collaborated with co-authors in "Mad Cows

and Mother's Milk: The Perils of Poor Risk Communication"

and "Risk and Responsibility," exceptional volumes from
Canada. The Bavarian Reinsurance Co.-now Swiss Re

Germany-published two thoughtful compendiums of
European authors, "Society and Uncertainty" and "Risk Is a
Construct."

"Financial Risk Management," edited by Global Assn. of
Risk Professionals' Marc Lore and Lev Borodovsky, is a
comprehensive handbook for the financial arena. Frank
Knight's "Risk, Uncertainty, and Profit" (1921) is cited by
many academicians, but who has actually read it? I haven't, so
it doesn't make my top list.

Ragnar L6fstedt and Lynn Frewer edited "Risk and Modern
Society" in 1998, another readable review from England.
Melvin Konner's "Why the Reckless Survive" looks at risk
through the lens of human nature.

Fred Church's "Avoiding Surprises" remains the best short
introduction for smaller organizations, and "The Greening of
Industry," from John Graham and Jennifer Hartwell, recounts
the rise of the risk management approach in industry's
response to environmental problems in the United States.

Howard Kunreuther and Richard Roth's "Paying the Price"
covers the status and role of insurance in natural disasters in

the United States. The Software Institute of America compiled
an exhaustive "Continuous Risk Management Guidebook"
aimed at process engineers and software designers, and James
DeLoach wrote a similarly extensive "Enterprise Risk
Management: Strategies for Linking Risk and Opportunity."

Another excellent textbook is the 7th edition of "Risk

Management and Insurance," by Arthur Williams, Michael L.
Smith and Peter C. Young.

Older volumes holding their value include Peter Drucker's
"Age of Discontinuity," Ralph Nader's "Unsafe at Any
Speed," which started the consumer movement in the United
States, and "The Invisible Bankers," a delicious dissection of
the U.S. insurance business, by Andrew Tobias.

I should not leave this study of worthwhile books without
noting that risk management also requires a sense of humor
and humility. What better way to regenerate these frequently
lost atwibutes by reading or rereading the Winnie the Pooh
books by A. A. Milne, Kenneth Grahame's "The Wind in the
Willows" and, of course, the incomparable "Alice in
Wonderland" and "Through the Looking Glass" by Lewis
Carroll.

Let's see what I suggest five years from now. m

Felix Kloman. Editor, Risk Management Reports (adapted
from the Marci, 2001 issue) © Seawrack Press Inc., 2001.

Felix Kloman is the editor of Risk Management Reports in
Lyme, Conn. He can be reached at /kloman@aol. com.

Property policy exclusion ambiguous, court rules
A n exclusion from a commercial all-risk insurance policy

AA for lossor damage caused by settling was ambiguous
i land should be interpreted in favor of the poticyholder, a
Colorado appellate court has ruled.

Russell Lee Novell purchased a commercial all-risk policy
from American Guaranty & Liability Insurance Co. for a
building he owned. The policy excluded coverage for damage
from settling, but if the loss or damage resulted from "specified
causes of loss," the insurer would pay for that resulting loss.
«Specified causes ofloss" was defined in part as "water
damage," including "accidental discharge or leakage of water as
the direct result of the breaking or cracking of any part of a
system or appliance containing water." In 1993, Mr. Novell
noticed cracking in the building walls. After investigation, the
city found a substantial leak in an abandoned water line and
repaired it. Mr. Novell advised the insurer that he thought that
the water main break had caused the damage. However, Mr.
Novell's daim was denied. He sued the insurer for breach of

contract and won in the trial court.

On appeal, the insurer argued that the policy made no
distinction between settling resulting from natural causes and
settling caused by a leaking water main and that, therefore, the
court should apply the plain meaning of the policy provision
and conclude that coverage was not available. But, the court

said that with reference to the exclusion for "settling," the
policy contained only limited words of causation. That is, only
losses "caused by or resulting from" the settling are excluded,
the court ruled. The court deemed that it was not clear from

this wording whether the efficient cause of the settling can be

LEGAL BRIEFS

only water from a naturally occurring condition such as an
underground water table or water from broken pipes. Thus, the
court agreed that the exclusion was ambiguous and should be
interpreted in favor of the policyholder.

Novell vs. American Guaranty * Liability Insurance Co.,
Colorado Court of Appeals, Sept. 30, 1999. (BI/05/JU.-$10)

'Employee' defined in ERISA plan case

An owner of a business is not considered an "employee" for
purposes of determining the existence of an Employee
Retirement Income Security Act health plan, the 9th US. Circuit
Court of Appeals has ruled.

Thomas and Dana LaVenture, husband and wife, are the
sole shareholders of Pacific Graphics Inc. In 1992, Pacific

Graphics purchased a health insurance policy covering only
Thomas and Dana. In 1994, Pacific Graphics enrolled in a
disability insurance policy with the Printers Disability Trust
covering only Thomas and Dana. During the interval between
the application and receipt of the participating agreement,
Dana's health began to decline leading to a diagnosis of
fibromyalgia. She was advised to stop working because she was
totally disabled. In May 1995, Pacific Graphics hired its first
full-time employee and provided company-paid health
insurance to the new employee. The employer did not,

I i '* ptll:*.

however, offer the new employee disability insurance.
Thereafter, Dana was also diagnosed with Lyme disease. She
submitted a disability claim to PDT, claiming total disability
since November 1994. Her claim was denied based on a pre-
existing condition clause. Dana sued the insurer for breach of
contract, emotional distress and breach of an implied covenant
of good faith. The trial court dismissed her suit.

On appeal, the principal issue was whether a disability
insurance policy, not originally covered by ERISA, is converted
into an ERISA plan merely because the company offers its
employees unrelated health insurance coverage. The court ruled
that it is not. The court emphasized that here the evidence
established that the two plans (the original disability policy and
the employee health policy) bore no relationship to one another.
According to the court, there was no evidence that the two
plans were initially established with the intent to create one
benefit plan. Thus, the court said that Dana's disability
insurance policy was not part of one common welfare benefit
plan subject to ERISA. Therefore, the appellate court said the
trial court erred in granting the insurer summary judgment. The
case was returned to the Kial court for further proceedings.

LaVenture vs. Prudential Insurance Co. of America, 9th U.S.

Circuit Court of Appeals, Feb. 19,2001. (BI/04/Ju.-$10) IM

These abstracts were prepared by Mayo H. Stiegier.
Copies ofthese decisions are avaitable, at $10 each, by

sending a check payable to Mayo H. Stiegter, to Business

Insurance, 740 Rush St., Chicago, Ilt. 60611-2590. Please
provide the listed numberfor each opinion ordered.
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it takes to be a successful agent. And that
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Employers caught in middle by Greforms'
To the editor: Uncle Sam's policy

toward employee health benefits
swings back and forth between be-
ing generous and protective about
mandating benefits and protections
for covered participants-costs be
damned-and then, just as the costs
and effects of that generosity begin

to sink in, Uncle Sam swings into
the opposit:e panic mode about how
terrible it is that costs have skyrock-
eted. In both cases, the employers
that sponsor benefit plans and the

entities that operate them are por-
trayed as the villains.

Uncle Sam is currently in the gen-
erosity/protective/mandate binge.
However, this is an advance warn-

ing about the effect 6f that binge-
and how· government will forget
that it is the cause of the problem it

will be condemning.
In recent discussions with con-

gressional proponents of patient
protection legislation, I have com-
mented that it seems that-especial-

ly if there is any new lawsuit liabili-

ty-it.could increase the cost of pro-
viding health coverage by 50% for

sponsors of health plans. I hoped to
hear these congressional proponents
of patient protection gasp or argue;
instead, I got agreement and honest
answers from those who had

worked most intimately with the de-

tails. They'd say, "I don't disagree
with you a bit about the impact on

costs, but protection is worth it."
What would fuel these cost in-

creases? If there are is lawsuit liabil-

ity for employers, there will be the

cost of premiums to buy malpractice
insurance for the employers, third-
party administrators, advisers, etc.

Add on projected double-digit in-
flation of actual medical costs. Also,

factor in a variety of unpredictable
costs for two privacy require-
ments-ones promulgated by the
Health and Human Services De-

partment and called for under the

Gramm-Leach-Bliley Act-and

whatever other mandates, protec-

tions and red tape the government
imposes. My rough guess is that gov-
ernmental kindness could boost the

Regulation
Continued from page 8

eral bureaucracy increase the
industry's efficiency?

The Alliance agrees that regu-
latory modernization is a key
priority for property and casu-
alty insurers. But wouldn't it be
more efficient to update the sys-

tem that for over 100 years has
served the needs of insurers and

consumers?

We believe the best approach
for the property/casualty insur-
ance industry is to work with
states in modernizing and har-
monizing our current regulatory
system, rather than moving to a

less efficient dual charter sys-
tenn.

Rodger S. Lawson
President

Alliance of American Insurers

Downers Grove, Ill.

cost of providing health coverage by
about 75%.

The only silver lining is that gov-
ernment, federal and state, will be

among the first to scream about the
resulting cost impact, because as
employers and workers pay 75%
more for health coverage, their tax

deductions for those expenses will
also jump 75%. That's a big chunk
of tax revenue lost-and govern-
ments don't like lower tax revenue.

Also, if workers and/or employers
can't pay the higher cost, state and
federal programs, such as Medicaid,
will be flooded, will cost more, and

1-11 liti

will face mom demands for govern-
ment to "do something."

It is sad because the mess is avoid-

able. It is mis-applied law. Some of
the highest costs would come for
Employee Retirement Income Secu-
rity Act and other plans, which
would be covered by the legislation
but which were never intended to be

targets for protecting patients from
HMO-like medical practices.

Congress has painted itself into a
corner on patient protection. It is a
fuzzy, feel-good idea everyone
wants to be "for." The intent and

verbal references are to HMOs and

plans that actually directly provide
or control access to, or amount of,
medical care. About 30% of the cov-

ered lives are in such HMO-like

plans for which the legislation was
designed. However, the legislation
applies to att kinds of plans. Apply-
ing patient protection provisions to
the normal reimbursement/indem-

nity kind of plan typical of ERISA
self-funding is bizam and tragic. It
is trying to bang a squard peg into a
inund hole. The result? The very real
possibility of an unnecessary 50%
jump in health plan costs. It gets

worse. Some in Congress are telling

0#sinessinsurancc lay 21.2001 /15

employens and plan sponsors that
they will be exempted from liability.
That "exemption" from liability has
gigantic real-world loopholes, to the
point of being worthless.

Congressmen and their staffs are
not doing this to be mean. They just
don't understand how the benefits

systems and the dozens of other ma-
jor laws and responsibilities, such as
ERISA fiduciary duty, work. If they
don't hear that education and con-

cern from employers, they're going
to do something dumb. And then
you'll be the first to scream. It is up
to you.

Frederick D. Hunt Jr.

President

Society of Professional Benefit
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Continued from page 4
to assess how an airline handles

crash-related claims filed by the
families of passengers whom the air-
line was transporting under a code-
share agreement, he said.

Underwriters have had significant
problems in the satellite market as
well, posting an $800 million net loss
from 1998 through 2000, Mr. Butler
pointed out.

More than 50% of that loss can be

attributed to underwriters' failure to

properly evaluate "new and un-
proven technologies," Mr. Butler
said.

The market remedies that under-

writers recently have been adopting
are: reducing capacity, which drives
up rates and shortens policy periods

D

D. . ..

'

so that underwriters can adjust rates
more quickly in the future; imposing
more coverage exclusions; and
toughening their technical under-
writing standards.

In the near term, the market must

deal with several problems, but
there also are some positive trends,
according to Mr. Clark.

Among the pieces of "bad news"
for the market, he said, am that

• Policyholders' larger exposures
mean greater potential for larger
losses for underwriters.

• Many classes of business are re-
sisting rate increases.

•Expenses are increasing.

• The market is facing a cash flow
crunch.

• Long-term relationships are
changing because of consolidation
among manufacturers and airlines.

• There is "an apparent increase"

in coverage djsputes.
• Financial products, such as so-

phisticated reinsurance programs,
are disguising market msults.

Mr. Clark said the "good news"
for the market is that:

•Reinsurance is tightening, which
is forcing aviation underwriters to
write more pmdently

• There has been a sustained rate

incmase on commercial risks.

•Pricing for higher limits is stay-
ing strong, which means that
"stupid capacity" is not jumping
into the market in the wake of re-

cent market consolidation due to

withdrawals and restructulings.
•Underwriters are tightening pol-

icy terms and conditions.
• The market's distribution chain

is getting shorter.
"2002 looks better," Mr. Clark

said.

The first 100% Internet-empowered solution
for Workers' Comp national bill review!
StrataWare™ 3.0 is Internet-enabled, fast and easy to use with maximum automated
re-pricing and instant access to PPO, vendor and claim databases. With the most
efficient bill entry system available, it's the Internet bill review solution for today
and tomorrow!

CALL FOR YOUR

DEMONSTRATION!

800-277-6512, x280
www.stratacare.com

StrataCare
NATIONAL BILL REVIEW

SOFTWARE SOLUTIONS & SERVICE

0.

0 19

Miaosot
CERTIFIED

....

Fortunes mixed

in aviation cases
By DAVE LENCKUS

PHOENIX-Aircraft manufac-

turers, owners and their insurers
dodged some liability flak from
plaintiffs in federal and state
courts over the past year, but other
plaintiffs scored direct hits, ac-
cording to an aviation attorney.

The cases involved such topics as
the availability of the government-
contractor defense and successor

liability in product liability litiga-
tion as well as the scope of the
"other insurance" clause in a cov-

. D..

a

a. 0

erage subrogation case, noted at-
torney Susan E. MeKeon, a senior
counsel with Cooling & Herbers
P.C. in Kansas City, Mo.

Ms. McKeon enumerated the

cases during a session at the 25th
Annual Aviation Insurance Assn.

Conference in Phoenix earlier this

month.

In Kerstetter us. Pacific Scientijic
Co., the 5th U.S. Circuit Court of

Appeals in New Orleans last year
refused to hold a military aircraft
builder, a pilot restraint system
manufacturer and a maintenance

contractor liable for the death of a

naval pilot who was inadvertently
ejected from his aircraft.

The plaintiff alleged that the re-
straint system was defectively de-
signed.

The 5th Circuit, however, ruled
that the defendants met the stan-

dards set out in a 1998 U.S.

Supreme Court decision to invoke
the government-contractor defense
against liability. Under those stan-
dards, contractors are irnmune

from liability if they can prove that
the government approved "reason-
ably precise" specifications, the
equipment conformed to those
specifications, and the contractors
warned the government about
equipment dangers that previously
were unknown to the government.

Another defense contractor that

issued equipment-danger warnings
was not so fortunate in a jury trial
in federal district court in Con-

necticut. That product liability
case, Densberger us. United Tech-
nologies Corp., involved the crash
of an Army helicopter equipped
with a pair of fuel tanks that were
suspended from the aircraft.

The plainti argued that the he-
licopter became dangerously un-
balanced as one tank emptied dur-
ing flight and the other remained
full.

The jury found that United Tech-
nologies Corp. "failed to warn the
Army that the (helicopter) could
become uncontrollable during

foreseeable flight conditions."
The court rejected UTC's post-

trial motion for judgment as a mat-
ter of law. The court ruled that "a

reasonable jury could have found
from the evidence presented at trial
that the product warnings provid-
ed by the defendant were not ade-
quate," Ms. McKeon explained.

In a pair of cases in which state
and federal courts interpreted air-
craft manufacturers' liability un-
der the provisions of the federal
General Aviation Revitalization

Act, manufacturers again came
away with a victory and a defeat.

In Burroughs us. Precision Air-

motive Corp., the plaintiffs-who
were injured in a light-airplane
crash-argued that the current
manufacturer of an engine compo-

See Litigation on page 18
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nent that failed and caused the

crash should be held liable.

The engine component manufac-
turer took over that engine compo-
nent product line from another
manufacturer, which had assumed
the product line from the original
manufacturer. The component that
failed, a carburetor, was manufac-

tured and sold 25 years before the
crash. Production of the carburetor

ended six years before the defen-
dant acquired the product line.

Under the 1994 GARA statute,

product liability claims must be
filed within 18 years after an air-
craft manufacturer produces an al-
legedly defective part.

The plaintiff argued that GARA
did not protect Precision Airmotive
Corp, because the defendant was

not the original manufacturer.
The court ruled, though, that

Precision "stood in the shoes of the

manufacturer and was entitled to

the protection of GARA," Ms.
McKeon noted.

Ms. McKeon said that what she

liked best about the case was that

Precision Airmotive had issued

mandatory service bulletins about
the carburetor but that the me-

chanic who serviced the plane last
had ignored the bulletins. The me-
chanic later explained that he did
not believe the bulletins constitut-

ed "airworthiness directives."

In a blow to manufacturers, the
9th Circuit in San Francisco essen-

tially extended GARA's 18-year
statute of repose by ruling that a
flight manual is an integral part of
a general aviation aircraft product
and that revisions to the manual

restart the 18-year period in which
a plaintiff may file suit over that
part.

The case, Caldwell us. Enstrom

Helicopter Corp., centered on the

crash of a helicopter that failed to
burn the last couple of gallons of
fuel that remained in its tanks. The

helicopter dropped as though it
had run out of fuel, killing the pilot

and a passenger and severely injur-
ing another passenger.

The helicopter was manufac-
tured and sold 23 years before the
crash. But the plaintiffs claimed
that Enstrom had updated the
flight manual several times over
the previous 18 years and never
warned that the last two gallons in
the fuel tanks would not burn.

The 9th Circuit remanded the

case to a trial court and instructed

it to allow the plaintiffs to amend
their complaint to allege that revi-
sions to the flight manual within 18
years prior to the crash failed to
warn about the fuel burning prob-
lem and therefore caused the crash.

In other cases:

• An Indiana appeals court re-
fused to adopt the "product line
exception" to the general rule of
successor liability, under which
one corporation does not assume
the debts and liabilities of the com-

pany from which it purchases as-
sets.

The case, Guerrero us. Attison

Engine Co., involved a helicopter

AIA draws increased attendance
PHOENIX-The Aviation In-

surance Assn. awarded its Cer-

tified Aviation Insurance Pro-

fessional designation to four in-
dividuals during the associa-
tion's 25th annual conference in

Phoenix earlier this month.

Earning the designation were:
Mike Chevrette, a senior ad-

juster for AIG Aviation Inc. in
Princeton, N.J.; Debra S. Fan-

joy, a senior underwriter with
Global Aerospace Underwrit-
ing Managers Ltd. in Chicago;
Edward W. Green, claims man-

ager/assistant vp with AIG Avi-

ation in Los Angeles; and Jon
Riemenschneider, assistant

vp/assistant regional manager
for Global Aerospace in Chica-
go.

The CAIP recipients represent
the second group of aviation
market professionals who have
completed coursework to earn
the designation. The AIA be-
stowed the designation for the
first time last year, when anoth-
er ·group of four professionals
received the designation at the
association's annual confer-

ence.

The 2001 conference drew 569

attendees, including speakers,
which marks an increase com-

pared with attendance at recent
conferences, according to asso-
ciation officials.

The AIA's next annual con-

ference is scheduled at the Hy-
att Regency Crown Center in
Kansas City, Mo., April 27-30,
2002. Additional information

about the Bloomington, Ind.-
based association and its con-

ferences is available from the

organization at 812-323-7955
and at www.aiaweb.org.
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crash caused by an engine system
manufactured by a company that
had since sold that product line to
the defendant. The original manu-
facturer still was in business.

• The 9th Circuit, interpreting
Oregon law, refused to consider ex-
trinsic evidence to determine the

insurance coverage intentions of an
aircraft lessor and lessee.

In that case, Webb vs. National

Union Fire Insurance Co. Of Pitts-
burgh, Pa., a company that leased
an airplane to an air taxi service
explained that its fleet policy
would not cover the air taxi busi-

ness and that the lessee would have

to purchase insurance to cover the
aircraft.

After a fatal crash, the lessee's in-
surer settled the resulting liability
claims but then subrogated against
the lessor's insurer. The lessee's in-

surer contended that both the fleet

owner's policy and the air taxi ser-
vice's policy covered the loss under
their "other insurance" clauses.

The 9th Circuit, finding that both
policies were unambiguous under
Oregon law, refused to look beyond
the insurance contract language
and ruled that the fleet in-

surer must contribute to the settle-

ments.

Appeals to review
punitives: Cou rt

By MARK A. HOFMANN

WASH[NGTON-Federal ap-
peals courts should scrutinize
large punitive damage awards
handed down by trial courts, the
U.S. Supreme Court ruled.

The case, Cooper Industries us.
Leathennan Tool Group Inc., in-
volved a dispute between two
tool manufacturers. Leatherman

alleged, among other things, that
Cooper had engaged
in false advertising
and unfair competi-
tion by using pie-

of the constitutionality of puni-
tive damage awards."

Associate Justice Ruth Bader

Ginsburg dissented.
The decision drew praise from

employer and insurer groups,
many of which had filed amicus
briefs in support of Cooper.

"Although the Supreme Court
did not address the merits of the

actual damages amount in the
case, the decision essentially

states that the court of

appeals should have
done so in reviewing
the award," said Jan

Amundson, general
counsel of the ]Nation-

al Assn. of Manufac-

turers in Washington,
in a statement. "This

decision is a way of
adding side rails to
punitive darnage
awards and marks

another important step toward
sensible tort reform," she said.

The Alliance of American In-

surers also praised the ruling.
Patrick Watts, assistant vp-regu-
lation, tax law and claims of the

Downers Grove, Ill.-based group,
said in a statement the decision

"assures that appeals courts will
review punitive damage thor-
oughly to determine if the
awards meet constitutional stan-

dards."

Consumer groups took a differ-
ent view of the decision, though.
Joanne Doroshow, executive di-
rector of the New York-based

Center for Justice & Democracy,
wrote in a statement that the jus-
tices had "sided with the inter-

ests of the business community
by giving appellate judges ex-
tremely broad powers to scale
back punitive damage awards
they deem'excessive."'

"If there were ever any doubt
that the courts are perfectly ca-
pable of dealing with excessive
punitive damage awards, this de-
cision should remove all doubt.

With this extraordinary decision
now the law of the land, there is

absolutely no reason why legisla-
tures, awash in corporate cam-
paign money, should interfere
with the courts' authority and ar-
bitrarily limit juries' powers to
award punitive damages," Ms.
Doroshow said.

Cooper Industries Inc. us.
Leatherman Tool Group Inc.,

[AS. Supreme Court, No. 99-
2035. Decided May 14, 2001.

tures of a modified version of a Leather- 41 111 22:*E

man pocket tool in li
advertisements pro-
moting its own tool.

A U.S. District

Court jury in Oregon
awarded Leather-

man $50,000 in com-

pensatory damages and then
added $4.5 million in punitive
damages. Cooper appealed to the
9th U.S. Circuit Court of Ap-
peals, which let the award stand
in late 1999 after it subjected the
lower court's ruling to a so-called
"abuse of discretion" standard of

review. That standard holds that,
under most circumstances, an

appeals court should defer to the
trial court in such matters.

But other federal appeals
courts have held that punitive
damage awards should be sub-
ject to a "de novo" review,
whereby the appeals court makes
its own determination of whether

a punitive damage award is con-
stitutional. Businesses have tend-

ed to support this standard of re-
view, and, last Monday, the
Supreme Court ruled 8-1 that the

de novo standard should govern
review of punitive damages.

Writing for the majority, Jus-
tice John Paul Stevens noted that

while states have broad discre-

tion in levying both criminal
sanctions and punitive damages,
the due process clause of the 14th
Amendment "imposes substan-
tial limits" on that discretion.

The 14th Amendment's due pro-
cess clause makes the 8th

Amendment's ban on excessive

fines and cruel and unusual pun-
ishments applicable to states as
well, Justice Stevens wrote. After

reviewing applicable decisions,
the high court held that "courts
of appeal should apply a de novo
standard of review when passing
on district courts' determinations
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GLOBAL BRIEFS

The German federal parliament, the
Bundesrat, has approved a bill to re-
form the German state pension system.
Under the new law, Germans will be
able to invest an additional 1% of their

gross wages in private or occupational
pension plans. This percentage will
rise to 4% by 2008. Germans opting to
invest in private plans will also receive
a series of tax breaks, Walter Riester,
Germany's labor and social affairs
minister, announced....The Interna-
tional Insurance Society has named
Pat Kenny as president, succeeding the
retiring John Meyerholz. Mr. Kenny
previously was chief financial officer
of Frontier Insurance Group Inc. of
Rock Hill, N.Y....D.P. Mann Ltd. and
Cologne Reinsurance Co. Ltd., both
London-based units of General Rein-

surance Corp., have been renamed to
reflect their common ownership. Un-
derwriting agency D.P. Mann is now
called Faraday Underwriting Ltd., and
its Lloyd's of London property/casual-
ty syndicate 435 has been renamed
Faraday Syndicate 435. Cologne Rein-
surance Co. Ltd. will now be called

Faraday Reinsurance Co. Ltd....
French reinsurer SCOR S.A. recorded

premium volume of 1.08 billion euros
($946.5 million) for the first quarter of
2001. Property/casualty business made
up 358 million euros ($313.7 million) of
that figure; specialty reinsurance con-
tributed 342 million euros ($299.7 mil-
lion); and life, accident and health
business generated 378 million euros
($331.2 million). SCOR did not publish
results in last year's first

quarter....French insurer AXA S.A.
saw its revenues for the first quarter of
2001 rise 4.3%, to 20.60 billion euros
($18.05 billion). Revenues from proper-
ty/casualty insurance grew by 3.3%, to
5.02 billion euros ($4.39 billion). Rev-
enues from international insurance

rose 40.5%, to 2.02 billion euros ($1.77
billion). While revenues from North
American property/casualty business
rose just 0.1%, to 141 million euros
($123.5 million), and European proper-
ty/casualty revenues grew 2.9%, to
4.82 euros, revenues from property/ca-
sualty business in the Asia-Pacific re-
gion rocketed 72.4%, to 60 million eu-
ros ($52.5 million), compared w>ith the
first quarter of 2000....German insurer
Allianz A.G. Holding has made an of-
fer to buy the 40% of Swiss insurer
Berner Versicherung A.G. it does not
already own. Allianz said the move
was part of an effort to merge and re-
brand the company's Swiss activities
under one roof....The Hartford Finan-

cial Services Group Inc. has named
David Rooney head of a U.K. sub-
sidiary. Mr. Rooney will succeed Amy
Gallent at the helm of Horizon Portfo-

lio Management Ltd., which manages
runoff operations in the United King-
dom....Birmingham, Ala.-based Vesta
Insurance Group Inc. has bought a
9.9% stake in Chaucer Holdings
P.L.C., the holding company of Lloyd's
of London managing agency Chaucer
Syndicates Ltd. Vesta, which paid $8.2
million for the stake, will gain a seat
on the Chaucer management board.
...London-based JLT Risk Solutions

Ltd. has appointed two new partners.
Julian Martin and Cecilia Hansson

both currently work in the FINPRO di-
vision of Marsh Inc. in London....UK

multiline insurer Royal & SunAlliance
Group P.L.C. has confirmed that it has
been approached about selling its life
insurance businesses. Royal & SunAl-
liance declined to name potential suit-
ors.
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Equine insurers face
substantial losses after

the deaths of champi-
on racehorse Dubai

Millennium, above, and
hundreds of unborn

foals in Kentucky from
a mysterious illness.

U.K. employers
find flex benefits

helpful: Survey
By EDWIN UNSWORTH

Flexible benefit programs
are becoming more attractive
to U.K. employers, as compa-
nies increasingly compete for
employees, a new survey sug-
gests.

Of 307 employer mspondents
to the survey, 49 have imple-
mented flexible benefit pro-
grams, 15 are working on flex
plans and 17 are anticipating
the implementation of flex
plans within one year. Another
154 are considering imple-
menting flex plans but are still
in the early stages. The 2000
survey is the eighth annual

polling conducted by Hewitt
Associates Ltd. in St. Albans,
England, a unit of Lin-
colnshire, Ill.-based Hewitt As-
sociates LLC.

Citing responses provided
since 1995, the most recent sur-

vey finds that employers' main
reason for offering flexible
benefits has been to meet the

diverse needs of their workers.

In this latest survey, 26.9% of
employers provided that as
their main reason, compared
with 27.6% in 1999.

Moving up the list of reasons,
though, are "helping reten-
tion," in second place, at

See Flexible on next page

Study looks at E.U. coverage

Single-market
shortcomings

By CAROLYN ALDRED

Insuring large commercial
risks is the one area where major
pan-European insurance groups

***

***

are benefiting from European
integration, according to man-
agement consultant A.T. Kear-
ney Inc.

In other areas, though, includ-
ing coverage of small and medi-
um commercial risks, the bene-

fits of a single European market
are not being realized, the
Chicago-based consulting firm
says.

Indeed, only one of the nine
companies interviewed by AT.
Kearney responded that it had
developed a pan-European ap-
proach for small and midsize
commercial risks. Similarly,
only one company had devel-
oped a pan-European approach
for selling via the Internet, and
just one company had done so
for mass-market products. A.T.
Kearney would not identify the
companies in the survey, re-
leased May 9, but confirmed
that they ranked among the
largest insurance groups opera:-
ing across Europe.

See E.U. on page 23
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m Equine losses

underwriters
it bloodstock

By CAROLYN ALDRED

LONDON-Bloodstock un-

derwriters face tens of millions

of dollars in losses from the foal

health crisis in thoroughbred
breeding in the state of Ken-
tucky.

The mysterious loss of hun-
dreds of unborn and premature
foals is threatening horse racing
stock for next season and caus-

ing concern among underwrit-
ers that write "prospective foal'
insurance policies.

At the same time, one of the
London market's leading blood-
stock underwriters faces a

• UEE SCltiss?**

record claim of £30 million

($42.6 million) folio*ing the
death of former champion race-
horse Dubai Millennium in

Newmarket, England.
The 5-year-old stallion, worth

an estimated £50 million ($71.0
million), was euthanized April
29 after contracting grass sick-
ness, a disease of unknown ori-
gin that paralyzes the intestinal
tract. Dubai Millennium had

been put out to stud when a leg
fracture sustained while exer-

cising last August resulted in his
early retirement. He had won
the 2000 Dubai World Cup, the

See Bloodstock on next page
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Animal-rights protesters ,
have targeted U.K. medi-
cal researcher Hunting-
don Life Sciences as well

as companies that have
invested in HLS. Attacks

on HLS staff and property , / 1
have increased aware- C 44=,
ness of exposures.

Activist campaigns
create exposures

Attacks spur interest in protection
By SARAH VEYSEY

Activist crusades against companies, including a pro-
longed campaign by an animal-rights group, are prompt-
ing the U.K. government and risk managers and insurers
to look at ways to protect companies from the actions of
pressure groups.

Stop Huntingdon Animal Cruelty, or SHAC, a Chel-
tenham, England-based pressure group has, for more than
a year, carried out a campaign to close down pharmaceuti-
cal-testing company Huntingdon Life Sciences Group
P.L.C. because the company conducts tests on animals.

SHAC has staged demonstrations outside the offices of
Cambridge, England-based HLS, its customers and its in-
vestors. The group also has published the names and ad-
dresses of directors of companies linked to HLS and has
held demonstrations outside their homes.

In the months since SHAC began its campaign, there
have been several violent attacks on Huntingdon employ-
ees and property, including firebombings of employees'
cars. SHAC has disavowed any involvement with these in-
cidents, stating that it does not condone acts of violence.

But the threat of violence and SHAC's high-profile cam-
paign have seen many of HLS' investors and customers
sever their ties with the beleaguered company.

In January, Royal Bank of Scotland Group P.L.C., which
had been a target of SHAC protesters, announced it would
not renew a £22.6 million ($37.1 million) loan facility to

See HLS on page 21
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Bloodstock
Continued from previous page
world's richest horse race, and
was expected to earn tens of mil-

lions of dollars as a top stud.
Dubai Millennium was insured

by Lloyd's of London syndicate
2488, managed by ACE Global
Markets Ltd., sources say. ACE
refused to comment.

The loss of Dubai Millennium is

unlikely to have a major impact
on the bloodstock market, be-

cause, unusually for such a large
risk, only one syndicate insured it,
sources say. Some of the loss may
fall on reinsurers, although most
sources believe that reinsurance

for the claim is not significant.
ACE declined to comment.

Bloodstock insurance is de-

signed to meet such losses, under-
writers point out. Previous record
racehorse losses include a £23 mil-

lion ($32.7 million) claim for U.S.
racehorse Alydar in 1990 after he
broke a leg in his stall, and a $25
million claim for Cigar after he
turned out to be sterile.

"The Kentucky foal situation is
a more worrying event for our in-
dustry and for the whole global
thoroughbred industry," said
John Muir, managing director of
leading London equine broker
Hughes-Gibb, a division of Willis.

"Kentucky has the highest per-
centage of best brood mares in the
world, and the very high number
of unborn foals will have an im-

pact on the horse racing industry
next year," Mr. Muir said.
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Although only 25% to 50% of
the mares and lost foals are likely
to be insured, it will still affect in-
surers in the United States and

London, he said.

,The reinsumnce

market has sufkred
considerable losses on

bloodstock...and has

hardened since Jan-

uarK'
- Julian Lloyd

Hiscox syndicate 33

"There are a substantial number

of claims across the full range
from $10,000 to $1 million, and
these losses are very well spread
throughout the marketplace, with
no particular insurer having a
dominant market share. As a re-

sult, the majority of claims will be
retained losses and will have a

negative impact on underwriters'
loss ratios, Mr. Muir said.

As of May 15, Kentucky's
equine population had suffered
468 early and late-term fetal loss-
es-more than 700% above the

normal rate of unborn foal losses

expected during the breeding sea-
son in Kentucky, according to ex-
perts at the University of Ken-
tucky in Lexington.

Scientists and staff from the

university's Maxwell H. Gluck

a

Equine Research Center and the
Livestock Disease Diagnostic
Center have been working round
the clock to identify the cause of
the problem. The main area of in-
vestigation is contamination by a
toxin-producing parasize of Ken-
tucky's famous bluegrass pas-
tures, possibly caused by unusual
climatic conditions earlier this

year, according to a daily briefing
posted on the university's Web site
on May 15. But "the scientific
teams feel confident that Mare Re-

productive Loss Syndrome is not
an infectious or contagious dis-
ease," the briefing said.

Lloyd's of London bloodstock
underwriters, who have temporar-
ily stopped writing prospective
foal insurance, held an emergency
meeting May 11 to assess the situ-
ation and consider future action,

said a spokesman for the Non Ma-
rine Assn. Livestock Committee.

Close contact is being main-
tained between underwriters, vets
and breeders. Some mares may be
rebred to deliver a foal before the

breeding season ends in July, un-
derwriters say.

It is a condition of the insurance

policies that breeders seek to miti-
gate the loss by rebreeding the
mare, if possible, said Mr. Muir.
There would also be a financialin-

centive for breeders to try again,
because prices for next year's foals
likely will be high due to short
supply, underwriters and brokers
point out.

Prospective foal insurance cov-
ers the loss of the foal during
pregnancy and to a specified time

0
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after birth, said Julian Lloyd,
bloodstock underwriter for syndi-
cate 33, which is managed by His-
cox Syndicates Ltd.

Lloyd's is a licensed insurer in
Kentucky and is one of the leading
players in the bloodstock market.

Mr. Lloyd said that the Ken-
tucky problem will affect the mar-
ket only if the losses are particu-
larly large. Since Jan. 1, reinsurers
have been tightening rates, and
direct underwriters have been try-
ing to increase rates, but there is
still plenty of capacity in the
bloodstock market, he noted.

The scale of the losses also will

depend on how many mares sue-
cessfully rebreed before the season
ends, Mr. Lloyd said.

"The reinsurance market has

suffered considerable losses on

bloodstock over the last few years
and has hardened since January.
This has led to some hardening of
the direct market, and I would ex-

Flexible
Continued from previous page
19.8%, and "helpingrecruitment,"
in fourth place, at 15.0%. In 1999,
these ranked 12.6% and 12.3%,
respectively. Slipping to third
place from second place in 1999 is
the goal of increasing employee
understanding of total compensa-
tion, at 17.5%.

Hewitt categorizes the flexible
benefits offered intofour groups:
financial, lifestyle, health and se-
curity. In the financial category,
Elexible salary levels continue to
be the most popular option, with
56.2% of respondent companies
offering some employee options.
Among lifestyle benefits, vacation
options are the most popular, with
75.3% of companies offering some
choice. In health, the provision of
private medical insurance is close-
ly followed by that of private den-
tal insurance, with 80.3% and

74.0% of employers, respectively,
offering them as options. And in
the category of security benefit,
life insurance continues to be the

most popular benefit provision,
with 87.6% of respondents pro-
viding that option.

Hewitt found, though, that the
range of jlexible benefits being of-
fered is expanding; it includes
such diverse perquisites as child
care, mobile phones, bicycles, re-
tail vouchers, sabbatical leaves,
sports club memberships and pet
insurance.

Cathy O'Bright, a Hewitt con-
sultant in St. Albans, said compe-
tition to recruit and retain the best

employees has moved up in im-
portance, as the tight labor market
last year has affected employers'
outlook.

"In 2000, the 'talent war' be-
came more than just a catch
phrase. For many companies, it
was their biggest issue and seri-
ously endangered their ability to
compete effectively. Flex plans am
very appealing in that environ-
ment, as they allow you to develop
creative, attractive packages that
can be quite heavily tailored to
your target recruits-while still
controlling the cost," Ms. OBright
said.

Employers will value this ability
to control costs should the U.K.

economy flatten out or enter a
downturn, Ms. OBright predicted.

pect the market to continue to
harden as a byproduct of this
event," Mr. Muir said.

"The insurance market in Lon-

don is viewing the situation in
Kentucky very seriously," said
David Ashby, global bloodstock
underwriter for QBE Internation-
al Insurance Ltd. in London.

Mr. Ashby, however, is not con-
fident that the situation-or, in-

deed, the Dubai Millennium
claim-will push rates up.

"Underwriters know rates

should go up, but unless under-
writers are prepared to accept
that they are making an under-
writing loss, they are not going to
put rates up," he said, noting that
he has seen no signs of rates in-
creasing in the past few weeks.

QBE significantly reduced its
exposure to the U.S. bloodstock
market last year because of inade-
quate rates, Mr. Ashby pointed
out. EN

Asked to identify the greatest 1
drawback to offering a flex plan,
30.1% of employers cited coping
with administration. The percent-
age that cited that as the main
drawback has declined over the

years, though, from 52.4% in 1995.
One reason for that decline, ac-
cording to Hewitt, is that techno-
logical advances are maling easier
the management of programs and
their delivery to employees. Cor-
porate intranets, in particular, are
considered a major component in
the effective and cost-efficient ad-
ministration and communication

of pmgrams.
The second-biggest drawback

remains the cost of implementa-
tion, cited by 18.1% of respon-
dents, nearly double the 9.2% who
cited it in 1995.

When asked how they expect
their flex plans to change over the
next three years, 51% of those
with such plans said they antici-
pated increasing their benefit of-
ferings. In addition, 13% said they
planned on extending flex benefits
to a wider number of employees,
10% anticipated improving deliv-
ery through Web-based enroll-
ment tools, and 5% expected to
link their benefits plan funding
with total remuneration.

As for the funding of flex plans, 
the sources have changed little be- 1
tween surveys. The most popular
choice for funding flex benefits is i
to permit an employee to forgo a
percentage of his or her salary, cit-
ed by 81.2% of companies, or to
permit an employee to forgo other 1
benefits, cited by 68.2% of respon-
dents. Extra financing from the
company ranks next, at 22.4%.

Of those employers offering flex
plans, 63.5% offerthem to allem-
ployees, 29.4% to senior manage-
ment only, 10.6% to office and
home-based employees only, and
7.1% to other employees only. No
respondent reported offering flex
plans solely to its blue-collar em-
ployees.

Copies of the mport, "Employer
Attitudes to Flezible Benefits-
UK 2001," are available for £75
($107) each *om Hewitt Associ-
ates Ltd., Prospect House, Abbey
View, St. Atbans, Hertfordshire
ALl 2QU, England; or by contact-
ing Hetenka Sosna-Rose, at 44-
1727-888-200 or at helenka.sosna-

rose@hewitt.com.
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HLS
Continued from page 19
HLS. A consortium of investors,
led by U.S. investment group
Stephens Inc., stepped in to res-
cue the company-which posted
a £10.9 million ($15.6 million) net
loss for 2000-from bankruptcy.
Members of this consortium

swiftly became a target of SHAC
protesters, and this month, Allied
Irish Banks P.L.C. announced

that it would relinquish its por-
tion of the loan to another lender.

In April, stockbrokers Charles
Schwab Europe and TD Water-
house cut their links with HLS,
saying they would no longer
trade in HLS shares.

"While we would prefer to give
our clients a full choice of invest-

ments, it is now impossible to
trade the stock through normal
channels. This, coupled with the
increasing number of employees
being personally threatened, ha-
rassed and intimidated by
protesters, means that it is no
longer viable for Schwab to con-
tinue trading in the shares" of
HLS, Schwab said in a state-
ment.

Other financial institutions

that have canceled their dealings
with HLS over the past year in-
clude: London-based HSBC

Holdings P.L.C., one of the
world's largest banks; HI,S' two
market-makers, London-based

Winterfloods Securities and

Dresdner Kleinwort Wasserstein;
London-based Barclays Bank
P.L.C.; Merrill Lynch & Co.; Per-
shing, a division of Credit Suisse
First Boston; London-based asset
manager Philips & Drew,which
held an 11% stake in the compa-
ny; and London-based invest-
ment bank WestLB Panmure.

Barclays Bank explained that it
withdrew its stake in HLS be-

cause it did not want to put its
own staff at risk of reprisals.

SHAC greeted the news of the
withdrawal of HLS' market-

makers with a warning to poten-
tial replacements. "Our message
to any companies thinking of
stepping into their place as HLS'
market-makers is to think long
and hard before supporting
Huntingdon Life Sciences,"
SHAC said in a statement posted
on its Web site.

Several HLS customers have

also cut their ties with the com-

pany. In April, British Biotech
P.L.C. announced it would no

longer use HLS' services. "Any-
body who is a customer of HLS is
going to be in the firing line,"
said a SHAC spokesman. "And
no customers, no HLS. It's as
simple as that."

HLS declined to comment on

the situation.

The severity of attacks by ac-
tivists on HLS staff and the staff

of companies that invested in
HLS has prompted the U.K. gov-

-

4

4 THE NINTH ANNUAL w
. V

Insu,unce.
WORKERS COMPENSATION
r AND '

DISABILITY MANAGEMENT

CONFERE!\ICE
f<<<<L

L

AUDIENCE PROFILE:

Risk managers, loss prevention and safety managers,
benefit managers, workers compensation and disability managers,
along with representatives from state and local governments...

plus insurers, brokers, consultants, and representatives
from HMOs and PPOs.

ernment to consider changes to
U.K. company law to enable "at
risk" companies to keep secret
the home addresses of company
executives.

'77ie recent attacks

on directors and em-

ployees of Hunting-

don Life Sciences and
other companies have
been very disturbing.
It has bmught the is-

sue of (public access
to) directors' address-

es to the fore.'
- Stephen Brets

U.K. Department
of Trade and Industry

Currently, every U.K. company
must maintain a register of all its
directors and company secre-
taries. Among the information
listed is the residential address of

each company director. This reg-
ister is available for inspection at
no charge to shareholders or for a
fee to anyone else.

Companies are also required to
submit an annual filing with
Companies House, a London-
based record library. This infor-
mation includes the name and

residential address of every di-
rector of a company. Directors
must notify Companies House of
any change of address within 14
days of moving. This information
is available to anyone who
searches the Companies House
register.

In March, Stephen Byers, U.K.
secretary of state for trade and
industry, announced measures to
allow directors of companies at
risk from pressure groups to keep
their home addresses private. The
measures were included in the

criminal justice and police bill
that received royal assent this
month, allowing it to be enacted.

"The recent attacks on direc-

tors and employees of Hunting-
don Life Sciences and other com-

panies have been very disturbing.
It has brought the issue of direc-
tors' addresses to the fore," Mr.
Byers said in a statement. There-
fore, he said, a clause had been
introduced to the criminal justice
bill to allow directors at risk of

violence to keep their home ad-
dresses confidential. "However,
this privilege will only be extend-
ed to those at genuine risk. This
will be very much the exception,
not the rule."

The move was welcomed by the
Assn. of the British Pharmaceuti-
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cal Industry in London, which,
along with other business groups,
had proposed that addresses of
at-risk directors be kept secret.

But HLS called upon the gov-
ernment to go further. "The con-
fidentiality of directors' home
addresses is a very welcome step
forward, but we have also called
for protection to be given to
shareholders' addresses, as this
would prevent the abuse, intimi-
dation and threats suffered by
those targeted in animal rights
campaigns," said Brian Cass,
managing director of Hunting-
don Life Sciences at a March

meeting of the government's all-
party parliamentary group on the
pharmaceutical industry. Mr.
Cass, who was attacked last year
outside his home, welcomed the
changes to the criminal justice
bill but said: "But they will have
no impact on the more violent at-
tacks that have been experienced
in recent months. For over a year,
we have called for national fund-

ing to improve both information
gathering and the operational ef-
fectiveness of the police to con-
trol the increasingly unlawful ac-
tivities of animal rights extrem-
ists."

The issue of pressure group ac-
tion is a difficult one for risk

managers, said David Gamble,
chief executive officer of the

Assn. of Insurance & Risk Man-

agers. And the HLS case is espe-
See HLS on page 23
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Fax +44 l0}20 7645 4777

Director's duties include purchasing and maintaining ill p-operty and
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casualty insurance coverages, maintaining all pol cies ind other IN THE MATTER OF THE LIQUIDATION

insurance records, maintaining reserves to pay all deductioles, self- OF ILLINOS ENVIRONMENTAL SERVICES WORKERS THE CIRCUIT COURT OF COOK COUNTY, ILUNOIS
insured losses and premiums The Director is also responsible for COMPENSATION TRUST COUNTY DEPARTMENT, CHANCERY DIVISION
maintaining good relationships with all insurance service ?roviders,
interfacing with the entire University Community on all p operty and NOTICE OF CLAIM FILING DEADLINE AND PROCEDURES IN THE MATTER OF THE LIQUIDATION

casualty insurance matters, and reporting to University eustees on status OF ALPINE INSURANCE COMPANY

ot coverages and losses PLEASE TAKE NOTICE, that on March 22, 2001, the Circuit
Court of Cook County, illinois, eitered en Bgreed Order of Liquidation NOTICE OF CLAIM FILING DEADLINE AND PROCEDURES

With a Finding of Insolvency and Injunctive Relief against IllinoisSuccessful candidates will have a Bachelor's degree uith 5 years risk
Envi onmental Norkers Compensation Trist («ENVIRONMENTAL")

PLEASE TAKE NOTICE, that on June 28,2C00, tne Circuit
management experience, preferably in a university environment, ARM

Nathaniel S Stapo, Diractor of Insurance cf the State of Illinois, ts the Court of Cook County, Illinois, entered an Order of Liquidation Win a
designation, excellent oral and written communication skil_s, excellent Finding of Insolvency ard Injunctive Relief (the «Liquidation Oder') :ga nstanalytical skills Masters or law degree and CPCU designation desirable ; 'statitory and court affirmec Liquidator of ENVIRONMENTAL

(»Liq.jidatof') Alpine Insurance Comlany ("Alplne") Nathaniel S Shapo Directo of
Ihsurance of the State of Illinois, is the statutory and court affirmed

We offer competitive salary and excellent benefits, in d smcke tree/drug TAKE FURTHER NOTICE, that on April 24, 2001, the Circuit Liquidator of Alpine (the "Liquidator') The Liquidation Order 'vas alirned
free environment For consideration, send resume and cover letter Cou 1 of Cook County, Illinois, entered al Order Fixing Rights and , by the Illinois Appellate Court on December 21, 2000, and on Aon' 4, 2)01
indicating the appropnate title and source code UZZA-2831 via e-mail ' Liab lities and Providing for the Filing of Clams and the Setting of Claim ,, the Illinois Supreme Co Jrt denied a petition for leave to appeal
to hwdjobs@thu edu, fax to (410) 516-2314, or mal te Homewood Filing Deadlines (Fixing Order) Pursuant to the Fixing Order, all rights
Human Resources, 3400 N Charles Street, Balttirore, MD 21218 and liabilities cf ENVIRONMENTAL ard [s policyholders, members, TAKE FURTHER NOTICE, that pursuant to the Liqu da:ion

AA/EOE crecitors and E I other persons interested n Its property or assets, are Order, except for those persons entitled to file contingent clarns, al nghts
fixed as of March 22, 2001, unless otherwise provided m prior or and habilities of Alpine and its policyholders/enrollees, creditors and

JOHNS HOPKINS
subsequent oroers of the Court stockholders, and all cther persons interested in its properly or assets,

ncluding but not limited to persons with claims ansing under o related toTAKE FURTHER NOTICE, 'ha- all persons, companies or
entries who have, or may have claims against ENVIRONMENTAL, its either a policy of insurance or reinsurance agreement issued by Transco

UNIVERSITY property or asets, or against an enrollee o policyholder, shall have the Syndicate #1, Ltd ('Transco") and assumed by Alpine effecti,e December

right to present and file with the Liquidator proper proofs of claim on or
31,1996, are fixed as of June 28, 2000,

' before March 22,2002 at 430pm (C ST) TAKE FUFTHER NOTICE, that on May 4,2001, the Ci cult

TAKE FURTHER NOTICE, that iursuant to Section 209(4) of Court of Cook County, Illinois, entered an Order Providing for tie Filir c of
ftiliffLGINIM

the Illinois Ins-Irance Code, 215 ILCS 5/2]9(4), any Insured under an Claims and the Setting,of Claim Filing Deadlines (the "Claim Fil ng Orcer)[1[[NlIZI*WIll® #7 insurance policy issued by ENVIRONMENTAL shall have the right to The Claim Filing Order further provided that persons, companies or enaties
i pre:ent the Liquidator with a proof of =la m setting forth a contingent who have, or may ha e claims against Alpine, its property or assets, or

claill, subject to the claim filing deadline of March 22,2002 at 4 30 p m against a policyholder, regardless of whether such claim a-ises incer a
Notice of meeung (CST) The nal date by which evideice supporting the liquidation of Policy ofinsurance of reinsurance agreement issued by Alpire or Transco,KINGSCROFT INSURANCE COMPANY LIMITED

(formerly Kraft Insurance Compan, Limited, r ani such con ngent c alm may be received by the Liquidator shall be, shall have the right to present and file with the Liquidator proper Procfs of
Dart and Kraft Insurance Company LimiTed and , Ma-ch 24,20(: 3 at 430 pm (CST) ho such contingent claim shall be J claim on or before May 6,2002 at 4 30 p m CDT, and that inslreds

Dart Insurance Company Limred, alkwed for pcposes cf partic,Eating in an·, distribution of estate assets Possessing contingen claims shall have the nght to present evicerce to
and  that may be rrade at the class "d" pnority level, 215 ILCS 5/205(1)(d), the Liquidator of the Iquidation of any such contingent claim on or oafore

WALBROOK INSURANCE COMPANY LIMITED unless such daim has been hquidatej and the insured claimant has ' May 6,2003 at 43Cpm,CDT Proofs of claim received :fte- the
and presented ev dence 01 payment of such :laim to the Liquidator on or claim-filing deadline o May 6,2002 may not participate in ank distntution

EL PASO INSURANCE COMPANY LIMITED before March 24,2003 at 4 30 p m (C S T of estate assets made on allowed timely filed proofs of claims

and l TAKE FURTHER NOTICE, that the form and required TAKE FURTHER NOTICE, that the form and recutred :ortents
LIME STREET INSURANCE COMPANY LIMITED contents of all proofs d daim are descrbed m 215 ILCS 5/209 Proofs of of all proofs of claim are descnbed In 215 ILCS 5/209 Proofs of claim,

(formerly Louisville Insurance Company Limited) claim, along uith supforting documents, if any, are to be filed with, and along with supporting documents, if any, are to be filed w ti, and may be
and may be cbtaired from, the Liquidator of EN JIRONMENTAL, do the Office obtained from, the Liquidatorof Alpine, c/o the Office of the Speci:l Deputy

MUTUAL REINSURANCE COMPANY LIMITED of the Specia Deputy Receiver, located at 222 Merchandise Mart Plaza Receiver, located at 222 Merchandise Mart Plaza, Suite 1460, Chicago,
("the KWELM companies") Suite 1450, Chicago, Illinois €0654 A proof of claim shall be deemec Illinois 60654 A proo of claim shall be deemed «filed" with tle L,qudator

Notice is hereby given that the seventh ANNUAL MEETING of the Schen Creditors of the
KWELM companies convened pursuant to clause 81 of the Schene o F rrangement ('the

, "fired" with the Liculdator upon the Liclidator's receipt thereof Th€ upon the L,quidatofs receipt thereof The Liquidator reserbes the njht to

Arrangement") will be held at 2 00 pm CT (Central Time) on Thursday 21 t june 2001 at The i Liquidator reserves the right to require slch additional Information witt require such additional Information with respect to any claim filed vith him
Sheraton Chicago Hotel & Towers, 301 E North Water Street, Chicast·. Il ID,11. United States I respect to amy claim filed witrt him as he may deem necessary The as he may deem rea:onably necessary to complete his aa, fall)n of the
of America The Scheme Administrators' report on the conduct of be aita rs of the KWELM
companies for the year ended 31 December 2000 shall be laid tefo e the neting

Liquidator fi rther rBserves any and all defenses available to claim
The following resolution will be proposed at the meeting pursu:rt to lause 82 lot the ENVIRONMENTAL upon all filed claims All proofs of claim must be duly THE LAST DATE FOR THE FILING OF PROCFS OF C LAIM
Arrangement "That the appointment of pursuant to clause 6 2 2(d) (4 the rrangement of JLT srorn to befc e an officer authonzed to take oaths
Risk Solutions as an additional member oi the Creditorb' Commi tee be anc s hereby ratmed ' WITH THE LIQUIDATOR IS SET FORTH ABOVE NO PERSONS,

Scheme Creditors may attend in person (or, ii a corporation, by a dul, auth,ned representative) TRE LAST DATE FOR THE FLING OF PROOFS OF CLAIM COMPANIES OR ENTITIES HAVING OR CLAIMING TO HAVE ANY
or they may appoint another person, whether a Scheme Creditor or *tot, as heir proxy to attend WITH THE _IQUIDATOR IS SET FORTH ABOVE NO PERSONS,
in their place Scheme Cred,tors wishing to vote at the meeting shcLId a r submit a proof ot

CLAIM AGAINST ( 1) EITHER ALPINE OR TRANSCO, (2) ALPINE'S

debt setting out the amount they consider due to them bv the KWELPi col¥ fanles
COMPANIES OR ENTITIES HAVING OA CLAIMING TO HAVE AN ' PROPERTY OR ASSETS, (3) ARISING UNDER OR RELATED TO A

Forms ot proxy and the claims table for voting purposes tor use at te sa d meetinG copies d CLA M AGAINST ENVIRONMENTAL, TS PROPERTY OR ASSETS, OR ' POLICY OF INSURANCE ISSUED BY EITHER ALPINE OR TRANSCO,
the Scheme Admmistrators' report and the Arrangement documents ncorporating the terms of AGAINST A\1 ENVIRONMENTAL POLICYHOLDER OR MEMBEF, , OR (5) ARISING UNDER OR RELATED TO A REINSURANCE
the Arrangement are available on request from the Scheme Adm nistritors dt the address set out S-IALL PARTICIPATE IN ANY DISTRIBUTION OF THE ASSETS OC
below, or electronically through the internet at www kwelm com AGREEMENT ENTERED INTO BY EITHER ALPINE OR TRANSCO,
it is requested that the torms of proxy and claims table for vottig purposes be returned to the THE COMPANY UNLESS SUCH CLAIMSARE PROPERLY FILED WITH SHALL PARTICIPATE IN ANY DISTRIBUTION OF THE ASSETS OF THE
Scheme Administrators ar the address set out below by 5 00pm (lando- ime) on 15th June T-IE LIQUIDATOR ON OR BEFORE MARCH 22,2002 AT 4 30 P W COMPANY UNLESS SUCH CLAIMS ARE PROPERLY FILED WIT-1 THE
2001 If not so returned they maybe handed in on the day of the meeting 31 the place fixed for 1 (CST)It after 12 noon (Central Time) and prior to the commencement of h meri ng LIQUIDATOR ON OR BEFORE MAY 6,2002 AT 430PM CDT
Dated thus day 16th May 2001 Address for correpondel e
CJ Hughes and IDB Bond John Slow House

Cathleen M Travis Cathleen M Travis
Scheme Administrators of the KWELM 18 Bevis Marks, Speci al [eputy Receiver
companies london ECJA 7}E

Special Deputy Receiver

United Kingdom
Telephone +44 0 20 5645 4700
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E.U. shied away from this kind of HLS only country which publishes This was prompted by the spate
large-scale change involving re- the home addresses of company of actions against HLS, said Ms
dundancies and retraining of staff, directors," he said But he pre- Wyatt, who declined to elabo-

Continued from page 19 due to the fear of social unrest and Continued from page 21 dicted that the trend for ac- rate on the specifics of the pro-
Consultants from A T Kear- strikes" cially problematic, he said twists to target company direc- posed policy

ney's European offices in Amster- Meanwhile, "respondents con- It is a particularly tricky one, tom and their employees would One underwriter in London,
dam, Netherlands, Lisbon, Portu- flrmed our observations that sub- because you are dealing with an spread worldwide though, questioned whether

gal, London, Madrid, Spain, Mi- sidiaries are largely left alone irrational and implacable group Companies should look very such specialized coverage is
lan, Italy, Munich, Germany, and They are seen as too different to of people who won't accept un- carefully at their business, their necessary
Paris interviewed nine of the easily consohdate activities This, der any circumstances" that an- suppliers and customers and as- "I know that some people
largest pan-European insurance however, leads to many opportu- imal research is valid, he said sess whether they are at poten- have given thought to enlarging
compames regarding the integra-

. If the government is unable tial risk from activists, the the current (political risk or ter-
ton of their national operations m to protect them, then almost spokesman said Companies at ronsm) products to include
seven key activity areas market- 'While all groups certainly (HLS) will cease bum- risk should scrutinize their se- pressure groups," said one un-
ing, selling, processing and claims- ness in this country and go else- Curity arrangements and con- derwriter in the Lloyd's of Lon-
handlmg mformation technology, desire the bene/its of where " sider hiring security companies don market
human resources, asset manage- A spokesman for London- where necessary, he added But the actions of such groups

ment and support functions European integration, based Control Risks Group Ltd , Other security measures in- may, in some cases, already be
"The major finding is that, while which advises companies on se- clude restricting access to build- covered by existing policies, ex-

all groups desire the benefits of little progress has curity risks, predicted that there ings and using closed-circuit plained the underwriter, who
European integration, httle would be 'more cases like televisions to monitor premises, asked to remain anonymous If
progress has been made m this di- been made.' Huntingdon " he said physical damage lS caused by

rection," the report's authors, con- - A.T. Kearney Other activists are looking at One Lloyd's of London-based activists or nongovernmental
sultants Leonard Koningswilk how successful SHAC have insurer is designing a policy to organizations, then policyhold-
and Chnstophe Angoulvant, con- been," he said, adding that protect companies from losses ers may be able to claim under
cluded nities not being picked up," Mr SHAC is expanding its activities caused by activists Deborah terrorism policies or political

As a result, the authors estimate Angoulvant said Into continental Europe and the Wyatt, political risk underwrit- risk policies Malicious damage
that Europe's 11 largest insurers In the opinion of A T Kearney United States

.At the moment, er at Cox Syndicates Ltd , said is generally covered by such
are neglectlng overall savmgs of at "Europeanization will take the in- the situation is worse in the COX is in the process of formu- policies, the underwriter ex-
least 5 bilhon euros ($4 38 bilhon) dustry from three to six years,de- UK, partly because we are the lating a pressure group policy plained

"Just in terms of servicing, we pending on the aggressiveness
have calculated potential savings with which it is pursued The new
of up to 2 4 billion euros ($2 10 bil- structure wlll feature Europewide
hon) through consohdation and products, European portals for Concorde insurers agree to settle claims
the introduction of new technolo- commercial and individual hnes,
gy on a larger scale," Mr Angoul- consohdated processing and
vant said claims handling on two or three PARIS-Aviation insurers That includes the Con- He refused to name the other

"In claims handhng, the advan- platforms, and extended outsourc- will pay more than $100 mil- corde's makers, Aerospatiale insurers involved or how much
tages would be even greater We mg for processes with insufficient lion to settle nearly all the of France and British each would pay but said the
identihed savings of up to 53 bil- scale or noncore character " claims arising from the Air Aerospace PLC, Goodyear of loss would probably affect
hon euros ($4 64 bilhon) in motor Information and communica- France Concorde crash last the Umted States, which made "the whole aviation commum-
claims alone Our overall savmgs tion technology and asset manage- July the Concorde's tires, and ty " He would not confirm the
estimate of 5 bilhon euros would ment are the areas where most The settlement with 92% of Houston-based Continental exact settlement amount but

be substantially larger if more progress is being made towards the claimants will likely hit Airlines Continental's possi- said it exceeded $100 million
hnes of business and the life side European integration, the consul- most maior aviation insurers, ble link to the crash comes The French accident investi-

were Included," Mr Koningswilk tants note Meanwhile, servicing according to Thibaut de Mall- from reports that one of its air- gation body, Bureau d'En-
said and claims handlmg is still largely mann, head of legal services craft used the runway at Paris' quettes Accidents, lS Still in-

The msurance companies point- being done locally, except for for La Reunion Aerienne in Charles de Gaulle Airport just vestigating the cause of the
ed to language, cultural barners large commercial nsks, the survey Paris, which was Air France's before the Concorde and lost a crash, which occurred as Con-
and social constramts-rather found lead insurer metal part, which possibly corde Flight AF4590 was tak-
than legal differences-as the . In addition to La Reunion, shredded the Concorde's tire, ing off for New York with a
main factors keeping them from For more mformatzon, contact the settlement involves the in- causing the accident full load of mostly German
maxlmizmg their efficiency Leonard Koningswilk at 31-204- surers of all the other parties The insurers of all the par- passengers All 100 passengers

Most of insurance companies' 099-232, or Chnstophe Angout- with potential liability for the ties have agreed to jointly pay and nine crew died, as well as
costs are labor-related," Mr Kon- vant at 33-141-921-266 A summa- crash, according to Mr de the claims, Mr de Mallmann four people on the ground
mgswilk said He added that, "t11 Tv ofthe report wzlt be avattable Mallmann said -By Edwin Unsworth

now, the industry has always soon at www atkearney com
--

Electricity cooling degree days reach a to- amount SMUD recovers from
tal of 1,150 during the policy retail sales and what lt might FMLA •IE a supervisor determines that

the FMLA may be mvolved but
period recover from the policy, the cannot get enough information at 1

Cont:nued from page 6 The difference of 100 cooling utility should be able to recov- Cont;nued from page 3 the time, the employee should be 1
servers said degree days between the mean er about four-fifths of its actu- given written notice of a require- told to meet with a supervisor fol-

Having to purchase a large for the period and the trigger is al energy costs, he said ment for medical certification lowing the absence to discuss the I
quantity of electricity in such a similar to a self-insured reten- But the policy was the most- within two bumness days after the details
market could bring SMUD to tion, Mr Hroch said. It repre- expensive coverage he has ever FlVILA leave is requested At the •If the absence was based on the
its knees, Mr Hroch said Or it sents the amount of higher- purchased, Mr Hroch said time the leave begins, the employer illness or InJury of the employee or
could force the utility to seek than-average temperatures the "The flip side is, if we don't  also must give specific notice of a family member, the employer 
another customer rate hike utillty can tolerate financially have higher-than-normal tem- , any requlrement for medical certi- should require that the employee q
soon after doing so for the first SMUD decided to purchase perature, then we will generate h heaton or presentation of htness have a physician complete a medi- 4
time in 10 years But that is not coverage "because, if you cross sufficient revenue to cover | for duty as a condition of rein- cal certification form If the form
a preferred solution, he said over that threshold, the tem- what we paid for this insur- , statement, Ms Goldstein said. prompts other medical questions, j
So SMUD purchased the cov- perature just keeps on going," ance," he said Durmg an FMLA leave, an em- the employer can get a second
erage to "keep our financial Mr Hroch said

.

You are going SMUD also weighed pur- ployer must provide an employee opinion
performance within an accept- to really be into a very, very chasing energy call options, with the company's usual medical • Once it is determined that the
able range " hot summer once you get 100 but buying the insurance poli- | coverage, and an employer must FMLA might apply, employers can

The policy period lS from cooling degree days over the cy proved to be a more cost-ef- not retallate agamst an employee choose to decide whether to ex- ,
June 1 through Sept 30 The average " fective way to cover the expo- , for complaining about a violation, clude the absence under its atten-
coverage trigger is based on In dollar terms, the retention sure Ms. Goldstem said dance pollcy or get additional m-
"cooling degree days," an in- of 100 cooling degree days SMUD's purchase of the pol- She suggested several steps em- formation
dustry term for an average amounts to about $20 million, icy iS not related to the deregu- ployers can take to help them com- Before disciplming or discharg-
temperature between the high calculated on a cost to the util- lation faced by utilities in sev- ply with the FMLA, includmg. mg an employee for violating the
and low for the day compared ity of about $200,000 per cool- eral states But energy ob- • Identifying and training a company's attendance pohcy,
to 65 degrees It has been ing degree day Because the servers say that deregulation small number of supervisors to thoigh, the employer should meet
found, in general, that build- policy does not mitigate could lead to the drawing up of take employees' calls regarding with the employee, providing him
ings must be cooled when tem- SMUD's entire risk, providing more contracts like SMUD's absences or her with an opportunity to con-
peratures rise above 65 de- the coverage is palatable to in- Distribution utilities may need • Providing those supervisors firm that absences were counted
grees surers, Mr Hroch said similar protection, because wnth a checkhst to ensure that all correctly and were not covered by

By reviewing the airport The contract should cover deregulation mandates often Important questions are asked, 1- the FWILA
data, the utility found that about two-fifths of the spot lock in for years the rates they ' cluding questions about an em- The seminar was moderated by
1,050 is the mean for the cumu- market costs that SMUD can can charge customers (BI, Jan ployee's ehgibihty for an FMLA David L Weinstem, chair of the
lative cooling degree days from expect to encounter by "blow- 15) and those rates may not leave and the esttmated time need- finn's labor and employment prac-
June 1 through June 30 But ing past the trigger," Mr cover the utilities' costs of ob- ed for medical treatment tice

coverage is triggered when Hroch estimated Between the taining energy m
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HMOs year, it will not represent a sub- • PacifiCare Health Systems Inc and large, things were pretty posi- to cover, which raises the question
stantial nsk to the HMOs "There of Santa Ana, Callf, posted $13 1 tive in the first quarter and gener- "are the people losing their jobs
have been benefit buy-downs go- milhon in net income, an 824% ally as the first quarter goes so sieker or healthier, younger or old-

Continued from page 3 ing on over the last 10 years It's drop that lt blamed on rising goes the rest of the year," said Mr er," sald Mr Richter. Typically, it
Employers are seeking buy- something that the health plans health care costs Mams of Advest is the younger, healthier people

downs to help keep premium are used to dealing with," he said • Aetna Inc of Hartford, Conn, But there are a vanety of factors who lose their jobs, "so you get
hikes down "for the simple Meanwhile, Douglas L Meyer, reported a $48 2 milhon loss from that could easily alter that out- something called pool deteriora-
reason that the underlying forces semor director at Fitch IBCA in continuing operations vs a $75 4 look tion, which shows itself as higher
driving health care costs are not Chicago, said another possible re- milhon profit for the comparable If the economy avoids a reces- than expected cost trends," he
being abated There's nothing sult of the double-digit rate hikes period a year ago Aetna blamed mon, business profits are not said
curbing them," said Patrick could be a greater wilhngness by the loss on higher-than-expected squeezed and people do not lose Health Net's Mr Olson dis-
Flnnegan, senior vp at Moody's In- employers to shop their business, their jobs, "next year should be agreed, however, "Our thinking
vestors Service Inc in New York which they might otherwise be less fine" for HMOs, said Mr Mains right now is the unemployment
He pointed in particular to phar- inchned to do because of the dis- 'There s a lot of con- But, d any one of those factors fall rate would have to get over 7% for
maceutical costs and the use of ruption to their employees to materiallze, "I think some in- US to start to see (an Impact), so we
outpatient facilities as key dnvers Most HMOs contmued to report cern about what the surers could have some problems," don't really see the unemployment
behind nsing health plan costs strong results for the first quarter he said issue as an issue near-term "

Buydowns of premiums, he Key results, ordered by the size of relationship between "I've been cautious for a long Fitch's Mr Meyer said the econ-
added, are a way for HMOs to act earnmg Increases, are time" about the outlook for HMOs, omy might mfluence the types of
as business partners with employ- • Oxford Health Plans Inc of rates and costs is go- said Todd Richter, managing di- products employers request In a
ers in working out a solution Trumbull, Conn, reported net m- rector at Banc of America Securi- tight labor market, "employers

This means, however, lower rev- come of $67 6 milhon, a 134 7% m_ ing to be next year ' ttes LLC m New York "There's a buy more benefit-rich products,
enue-and potentially lower prof- crease compared with the year- - Todd Richter

lot of concern about what the rela- but when there's some weakness m
its-for HMOs earlier period tionship between rates and costs is the economy, they're going to be

Rob Mains, an analyst with Ad- • RightCHOICE Managed Care Banc ofAmerica Securities going to be next year," he said loolang to trade down and buy
vest Inc m Albany, NY, said that Inc of St Louis reported $12 8 Jack Reichman, a director at benefit plans that are not as gener-
while buy-downs may permit milhon m net mcome, up 63 2% Standard & Poor's Corp in New ous for the employee, he said
HMOs to maintain the same profit • Humana Inc of Louisville, Ky, medical costs York, said of medical costs' nega- The economy is "ralsmgthe pro-
margins, because those margins reported $27 milhon m net income, The outlook remains generally tive unpact on Aetna and CIGNA's file of defined contnbution plans
will be based on lower premium up 28 690 positive tor HMOs, most analysts results, "We think it s a clear chal- as an alternative, and it's golng to
revenue, it means lower profits • Health Net Inc of Woodland agree lenge for the industry as the medz- limit the ability of (managed care)

Richard Shaw, an analyst with Hills, Cahf, posted $42 4 mllion "Generally speaking, I think cal cost trend continues to stay companies to raise prermums,"
AM Best Co m Oldwick, NJ, in net income, a 246% increase premiums are still rising faster very high and the abihty of the said Mr Reichman
said next year's outlook is less se- • UnltedHealth Group of Min- than costs, and that we're still on companies to raise premiums for a Meanwhile, the nine stocks
cure for managed care orgamza- neapolls reported $212 million in the early side of the upward cycle third and possibly fourth year in tracked m the Business Insurance
tions because of the trend of buy- net Income, up 21 8% in the group," said Mr Costa of some cases becomes harder " Stock Index were down 10 9% for

downs "There wll be sigmficant • Wel]Pomt Health Networks of ABN AMRO Meanwhile, the economy is also the year through May 11
deviations in the benefit struc- Thousand Oaks, Calif, reported The earmngs and other trends an issue "There seems to be a lot "I think they had a big run-up
tures, meamng that employers $96 5 milhon in net income, a are "generally very good," said of concern about the macroeco- last year, and they've given that
may buy-down benefits due to 21 2% increase Michael LeConey, an analyst with nornlc environment and its poten- back this year," Mr Meyer said of
price increases, so you can't bank" •Tmgon Healthcare Inc of Rich- Dirks & Co m New York "I think tial impact on the HMOs," said HMO stocks Going forward,
on the same level of profitability mond, Va, reported $32 4 million there's concern that with our eco- Mr Mains "Last time we had a "there's an opportunity to see
However, "on balance, I thmk the in net income, up 14 8% nomic environment that cus- recession, the HMOs were part of some appreciation in the stock,"
insurance compames will still be • Kaiser Permanente of Oak- tomers are going to be tough on the solution Now they're gomg to he predicted
profitable," Mr Shaw added land, Cahf, reported $156 million price, but I don't think people have be viewed as part of the problem," However, Mr Richter said,

Peter Costa, an analyst with m net mcome, a 9 9% Increase a real choice" when it comes to he said, pointing to medical cost I'm not particularly bullish Af-
ABN AMRO Inc in Boston, said • CIGNA Corp of Pbladelphia deahng with HMOs, he said inflation ter a very good last year, they've
although he expects an mcrease in reported $276 million in net in- "I stlll think things look pretty Another econome factor is that been performing very badly this
buy-downs by purchasers next come, up 1 9% good for the rest of the year By unemployment means fewer hves year " m

Willis ker rivals Marsh Inc and Aon its debt repayment During 2000, including the nanung of Joseph J and a program-redesign plan that
Group Inc, it may face difficulties the broker repaid $30 milhon of Plumeri as executive chairman reduces duphcation m finance, in-
m executing its growth strategies debt, and in February of this year, and chief executive officer last Oc- formation technology and human

Contmued from page 3 "Our approximate 7% world- Wilhs repaid a further $22 5 mil- tober (BI, Oct 2,2000) resource management The broker
Once the IPO is complete, Wilhs wide market share lS signihcantly hon, the filing shows Wllhs' actu- Those measures Include the ad- also noted that it has implemented

w111 continue its efforts to Increase smaller than the approximate 32% al debt obligations for 2000 and dition of more than 150 new man- new steps for momtoring its global
revenues and Improve lis pOSition share held by Marsh and the ap- 2001 were $3 2 milhon and $82 agers and producers, and the ter- operations
as the world's third-largest bro- proximate 25% share held by Aon, milhon, respectively nunation of 275 other employees W11lls plans to sell its shares on
ker, the filing notes As part of which may make it difficult for us In 2000, Willis made a $9 milhon Willis also has implemented a the New York Stock Exchange
such efforts, Willis says it plans to to compete successfully against profit, .n 1999, it had a loss of $132 comprehensive restructuring plan under the proposed symbol
establlsh an employee stock pur- these large competitors," the SEC milhon Wilhs' revenues fared bet- for its North American operations "WSH " m

chase plan, capitallze on its global fillng notes ter, though, mcreasing 56% in

reach, expand and cross-sell its Wilhs also said that its substan- 2000, to $1 31 bilhon For the first
employee benefits capabillties, tial debt burden related to KKR's quarter of 2001, net income rose
create a single company culture leveraged buyout may hinder its 85% to $26 milhon, while revenues EAR dependent care
and pursue strategic acquisitions growth plans As of March 31, increased 7% to $352 million, ac-
and investments, among other Willis had $935 million in long- cording to the Ming
steps, according to the filing term debt, notes the frhng Willis' SEC fihng also details listing deadlines nearW11lls pointed out, though, that According to the filing, though, some initiatives the oroker has inl-
as a distant third to its larger bro- Wilhs may be ahead of schedule in plemented slnce the KER buyout, Business Insurance will publish both its annual directory

of employee assistance programs and lt S directory of depen-

More states considering laws dent care resources and referral services on June 25 That is-

sue also will contain a Spotlight report on benefit programs
designed to help employees balance work and life

to protect structured settlements The EAP directory lists companies that provide EAP ser-
vices directly to employers on a stand-alone basis, le, inde-
pendently from other services the organization may offei To

The national trend of states tect structured settlement recip- tions so that aggressive settle- be listed, a company must have a minimum of $100,000 in
adopting laws to better protect ients from potential abuses by ment purchasing companies do gross revenues from EAP services or provide these services in
structured settlement recipients specialty financing companies- not take advantage of people at least three states

continues, with Indiana Gov called "factoring companies"- during times of vulnerability," The directory of dependent care services lists companies
Frank O'Bannon signing such a that seek to exchange discount- said Ron Cobb, vp-Southwest that provide resource and referral services on a stand-alone
bill into law earlier this month ed cash now in return for the region with the American Insur- basis To be listed, a company must generate at least

In addition, the governors of rights to the streams of pay- ance Assn in Austin, Texas $100,000 in gross revenues from dependent care and referral
Florida and Texas are soon ex- ments over time Earlier this year, five states services or provide these services in at least three states
pected to sign similar bills The new consumer protection enacted similar legislation- For both directories, gross revenues must be reported to be

A structured settlement is de- laws, which most insurance in- Iowa, Massachusetts, Nebraska, listed

signed to provide long-term fi- dustry trade associations sup- Oklahoma and South Dakota If your company meets the requirement for either directory
nancial security for an injured port, typically require full dis- Nationally, 23 states have and has not received a questionnaire, please request one im-
individual who receives a mone- closure of a purchasing compa- passed comparable legislation, mediately by calling Assistant Directory Editor Michel
tary judgment by dispersing ny's fees and costs, as well as according to Information pro- Schwartz at 312-649-5313 There is no charge to be listed
funds over time, rather than formal approval by a Judge or vided by Kirk Hansen, director Copies of the questionnaire can also be printed from the
paying it in a lump sum that other administrative officer of of claims for the Alliance of BI Web site at www bustnessinsurance com Completed
could quickly be dissipated any such transfer American Insurers in Downers questionnaires must be returned by the extended deadline of

But more and more states are It is important to enact "some Grove, Ill June 7

enacting laws designed to pro- reasonable legislative protec- -BY Meg Fletcher



COMMENTARY -

Ode on a different
kind of earn

Is it really true that nobody reads poetry anymore?
About a week ago, I received by e-mail a copy of a "found

poem"-a poem cmated from fragments of unconnected text that,
by their selection, punctuation and organization, have a much
different and poetic effect compared with their original context.
You may remember creating stirring poetry like this in 9th-grade
English class from such divense sources as biology textbooks,
newspaper stories and cereal boxes.

The found poem I received, called "Make the Pie Higher," was
created from malapropisms uttered by President George W. Bush.

  The poem was "edited" by Richard1®8? Thompson and published Jan. 21, 2001, in the
8 -« Washington Post. Since then, it has taken on a

life of its own on the Internet, appearing in
numerous personal Web pages and being
forwarded by countless e-mailers. A simple
Internet search for the poem's title likely will
turn up a copy.

After I stopped laughing, I wondered
whether comparably evocative free verse
might lie hidden in the depths of otherwise
bland insurance industry prose, just as Mr.
Thompson found hidden beauty and a

rousing, patriotic theme in Mr. Bush's mangled commentary.
I leafed through a textbook on my desk called "Property-

Liability Insurance Accounting and Finance" but my muse was
silent, if not sent into a coma. I then pored over several insurer
annual reports, looking for gems in accountants' opinions. Nothing.

Then I reviewed about a dozen Snst-quarter earnings reports by
property/casualty insurers. My muse woke up and starling singing
inverse. Excerpting actualphrases fromthese releases, I submitthe
following for your review. For some of you, it may be the first (and
last?) insurance poetry you have ever read.

"Actual Results to Differ"

This was an excellent quarter.
A solid first quarter.
A good quarter, overall.
We are extremely pleased.

Benefiting from the hardening market.
Increases in commercial pricing-
After years of eroding rates-
Produced excellent top-line growth.

Gross premiums up!
Gross written premiums increased!
Increased!

Increased!

Executing on our strategies.
Exiting unprofitable lines.
The intentional reduction of business.

We are pricing and pruning.

Improvement!
(Excluding the cumulative effect of...)
Impressive!
(Excluding the impact of the change in...)

Partially offsetting these benefits were:
Adverse prior-year development;
Continued poor experience;
Losses on investments.

Any forward-looking statements
Involve risk and uncertainties

That include, but are not limited to...
Performance.

As a result.

Actual results could differ.

Actual results to differ.

Actual results to differ materially.

Experience the turmoil!

Editor Paul D. Winston's commentarv appears fortnightly,
He can be reached at pwinston@crain.com

Midland
Continued from page 1
the department did not return phone calls seeking
comment. Ajit Jain, president of Berkshire Hathaway
Reinsurance Group in Stamford, Conn., declined to
comment on the record.

Midland, a former unit of Katy Industries Inc. of
Englewood, Colo., was a large writer of Fortune 500
excess casualty coverages and assumed reinsurance
in the late 1970s and early 1980s, just as huge liabili-
ties for asbestos, pollution and other mass tort expo-
sures were emerging.

The insurer was often a major participant on large
corporations' liability programs. For example, it is-
sued a total of 76 policies providing hundreds of mil-
lions of dollars in liability limits to Bristol-Myers
Squibb Co. alone, according to New York depart-
ment court filings. The insurer wrote liability limits
for all of its Fortune 500 policyholders totaling $7
billion under hundreds of policies, the filings say.

By 1985, Midland was in financial trouble, and in
April 1986, it was ordered into liquidation after being
found insolvent by $47.2 million.

The insurer's financial condition has become dra-

matically worse in the intervening 15 years. As of last
Sept. 30, the estate's assets totaled $690 million, in-
cluding $513.7 million in projected reinsurance re-
coverables, according to court filings. Its liabilities,

Midland at a glance
Selected financial details of Midland Insurance Co.

as of Sept. 30,2000

Assets

Reinsurance

recoverables

Liabilities

Allowed claims

Reserves

Insolvency

Source: New York Insurance Department

$690 million

$513.7 million

$1,470 million

$481.2 million

$975 million

$779.2 million

meanwhile, ballooned to $1.47 billion, including
$481.2 million in allowed claims and $975 million in
reserves for pending direct insurance and reinsur-
ance claims. This translated to a shortfall of $779.2
million.

New York regulators have spent 15 years dealing
with an avalanche of Midland claims. By last Sept.
30, policyholders had filed 18,436 proofs of claim,
each of which can represent numerous individual
claims. Of these, 6,258 were so-called "policyholder
protection claims," filed by companies to preserve
their rights where expected losses haven't yet
emerged.

Of the remaining 10,220 proofs of claim, 5,929 have
been disallowed by the liquidator, 4,140 have been
allowed and 1,958 remain open, according to Insur-
ance Department court filings.

Regulators have also tried to marshal Midland's as-
sets, and had collected more than $200 million in
cash bylast Sept. 30, including $120.6 million in rein-
surance recoveries, court filings say.

But future reinsurance recoveries, on which the es-
tate largely depends, remain chaney, regulators'
court filings warn. Among roughly 300 Midland rein-
surers, 58 have gone broke, several others are likely
to become insolvent and 65 more are based outside

the United States, making recoveries more difficult,
the regulators say.

Maanwhile, though it has about $148 million in
Midland assets actually available for policyholder
claims, the New York department has not been in any
hurry to make partial payments to creditors.

The estate hasn't paid any of its policyholders or
other creditors, regulators say, because "until recent-
ly, the total exposure on open claims was too great
and too speculative to consider making a dividend."
The estate's limited assets would not allow for a div>i-

dend of more than 5% to 10% in any case, the Insur-
ance Department says.
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Hoping to finally pay something to restive credi-
tors, the New York department in February unveiled
a proposal in which Omaha, Neb.-based Berkshire
Hathaway's National Indemnity Co. would provide
aggregate reinsurance to Midland, effectively taking
over the runoff of its liabilities.

Under the proposal, regulators would set a Dec. 31,
2001, bar date for claims, after which no further
claims would be accepted. National Indemnity would
receive all of Midland's assets, including its future
reinsurance recoveries. In return, it would guarantee
payments to creditors of 32 cents on the dollar of al-
lowed claims, up to a maximum of $2 billion of al-
lowed claims. Thus, the reinsurer's maximum payout
would be $640 million.

To the extent that reinsurance recoveries exceed

50% of the allowed claims, a profit-sharing provision
would increase the 32% dividend payable to policy-
holders.

Resolute Management, another Berkshire Hath-
away unit, would take over day-to-day management
of the runoff, according to the proposal.

After the New York department disclosed the
planned deal, several of Midland's large creditors
sought more information about the estate's assets
and liabilities and how the proposal would likely
work. For example, creditors wanted details of Mid-
land's reinsurance recoverables to help judge
whether the 32% dividend rate is reasonable or

whether the recoverables would ultimately produce a
windfall for Berkshire Hathaway, creditor lawyers
and court filings say.

Beginning in February, creditors represented by
the Washington law firm Covington & Burling made
a series of informal requests and, later, formal de-
mands for Midland documents and deposition testi-
mony. The New York department, though, repeatedly
refused to provide them with the same materials it
had turned over to Berkshire Hathaway during the
two years in which the plan was being developed, the
creditors charge.

While New York department officials met with
creditors tb discuss written questions about the deal,
officials' responses to the questions were "inade-
quate" and were not backed up with documents the
creditors requested, they claim.

Earlier this month, 10 Midland creditors sued the
Insurance Department to force it to allow discovery
of the insurer's financial records and other informa-

tion. The group comprises metal refiner ASARCO
Inc.; Eli Lilly & Co.; Lac d'Amiante du Quebec Ltee.,
formerly an asbestos mining affiliate of ASARCO;
National Grid USA, an electric power distributor;
Owens Corning Corp.; Pharmacia Corp.; Quantum
Consulting Inc., which buys out policyholders' claims
against insolvent insurers; The Sherwin-Williams Co.
Inc.; the Transit Casualty Co. receivership; and
Unjroyal Holding Inc.

Along with their discovery requests, the creditors
also expressed worries about the year-end 2001 bar
date, noting that it would cut off Midland's still-de-
veloping incurred-but-not-reported losses. Paint
maker Sherw>in-Williams, for example, has no liqui-
dated claims against the estate but faces IBNR losses
that could exhaust its Midland policy limits, accord-
ing to the suit.

"Much is at stake for the many creditors of Mid-
land, and this court should not countenance the Su-
perintendent's attempts to push the proposal through
without meaningful analysis," the creditors argued.

Judge Schoenfeld initially agreed to hear the credi-
tors case, scheduling it for June 11 and pushing back
the hearing on the Berkshire Hathaway proposal to
Sept. 10. After the New York department objected,
though, the judge issued another order last week say-
ing he would hear arguments on both matters June
11.

Other creditors also have concerns about the Berk-

shire Hathaway deal and are asking the Insurance
Department for more information.

Craig Litherland, a Washington lawyer represent-
ing Dow Chemical Co., Pfizer Inc. and several others,
noted that a number of his clients whose claims have

not matured also are concerned about the deal's bar

date.

"This proposal doesn't give them anything," he
said, adding that the companies have other questions
about how the proposal would work and whether its
structure c6uld be improved.

At the same time, policyholders that have waited
since 1986 to collect on claims also aren't ready to
walk away from the proposal, suggested Mr. Lither-
land, who is with Gilbert, Heintz & Randolph.

"After 15 years, I don't think anybody would want
to see this proposal die and then go another 15 years
with not very much happening," he said. "I think we
can universally agree that would be a disaster." tm
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Patients tion a last resort " had a different impression of the "It's much more than we can cannot be insulated from their

No companion legislation as measure support," said Neil Trautwein, health plan actions because of
been introduced in the House, "All I've seen looks very much director-employment policy for the Employee Retirement In-

Contenued from page 1 and one of the House's most out- the same It isn't going to happen the National Assn of Manufac- come Security Act and its fidu-
required to prove they could spoken proponents of patient right now, everybody is playing turers in Washington "There are ciary requirements on plan spon-
meet any financial obligations rights legislation-Rep Charles out their public roles It's a sub- elements that are an improve- sors
that stem from liability, either Norwood, R-Ga -has already stitute for informed debate," Ms ment on McCain-Kennedy But "Frist stipulates that employ-
through the purchase of insur- denounced the measure Rep Darhng said we think that it is too dangerous ers and their plans have to desig-
ance or by "meeting certain cap- Norwood previously said he "The problem is that compro- for our health care system " nate who the decision maker is,

ital and surplus requirements " would not get involved in the mise-which this intends to be- "We in the employer commu- so you avoid the prospect of sec-
In addition to expanding the matter until it became apparent nity have long said we can live ondary lawsuits against employ-

right to sue-albeit not to the ex- what approach the president with a reasonable patients' bill ers," she said
tent that would be allowed under would back of rights bill, but the details ab-'We canY live with "We don't endorse the bill,"
the McCain-Edwards-Kennedy Observers differ on how much solutely matter We can't live she said "I'm afraid, at this
bill-the new bill would require weight to give the new bill liability (in the bill) with liability that penalizes an point, this is going to be a start-
coverage disputes to be reviewed "I think the Frist-Breaux-Jef- employer who does nothing ing point for negotiations, and

by Independent experts, guaran- fords bill is something to be tak- thatpenalizes an em- wrong," he said we're going to inch closer and
tee coverage for emergency room en seriously," said Frank McAr- Kate Sullivan, director-health closer to McCain-Kennedy
care, and ensure payment for dle, a consultant in the Washing- ployer who does care policy for the U S Chamber Where some people see this as
visits to obstetrician-gynecolo- ton office of Lincolnshire, Ill - of Commerce in Washington, the end point, we see this, unfor-
gists and pediatricians, even if based Hewitt Associates LLC nothing wrong: noted that there "are substantive tunately, as the starting point "
those physicians were outside "The fact that it'S also a bill that differences, the most obvious one "Anything that opens up em-
the patient's plan In some eases, President Bush has endorsed

- Neil Tmutwein
is there are very firm caps on ployers or health plans to any

external reviewers could require makes lt noteworthy, and the National Assn. damages " new requirement-even those
plans to pay for procedures not fact that Frist, Jeffords and of Manufacturers Ms Sullivan also noted that that, on the surface, seem harm-

specifically covered in contracts Breaux are on it 15 also signifi- the new bill "would keep most of less-becomes costly because of
President Bush issued a state- cant " Mr McArdle noted that the litigation in federal courts," two factors One, Just the direct

ment on May 15, saying that the Sen Breaux has been at the cen- needs to draw support from each which pleases employers "There costs The second, which I call
bill "makes important progress ter of almost every successful side," said Henry Saveth, an at- 15 an evolving case history that's the 'indirect costs,' I think are
in our efforts to provide patients legislative deal this year torney with William M Mercer expanding what kinds of cases much more insidious-that is,
with a strong and effective pa- Mr McArdle pointed out that Inc in New York "This bill is can be heard in the state courts, making health plans and every-
tients' bill of rights " He praised the bill lS being attacked by the not doing that In fact, 11'S draw- but the McCain bill would have body feel that they simply can-
its authors and "the many pa- left and the right, as well as by ing Criticism from each side It swept many more cases into the not manage care, because any-
tient and provider groups work- some consumer and health care seems to be farming the flames state courts That's really impor- thing they do could open them-
ing with them for finding a com- Industry groups rather than extinguishing them," tant, because there may not be selves up to liability So they
mon-sense compromise " "The sponsors feel that the fact he said any limits on damages in state stop really doing all the things

At the press conference, Sen that they're being attacked by "At this point, it's going to courts, and they have procedures that actually have improved
Frist called the bill he co-spon- both sides is a signal that they have a tough uphill fight," pre- that greatly favor plaintiffs in quality and held down costs,"
sored the only measure that "ful- really have compromised and dicted Mr Saveth "It's lacking some state courts," she said said Watson Wyatt's Ms Dar-
fills the principles that have that the compromise is not what for support m the House-there's "We're still concerned," Ms ling
been outhned by the president of either side had wanted," he said no companion In the Senate, Sullivan said, because there lS "The bottom hne is," Hewitt's

the United States " One such Helen Darling, senior consul- even some of Bush's own party an expansion of liability and Mr McArdle said, "there still
principle was the avoidance of tant-group benefits and health members are disturbed by it" there would still be an increase won't be the kind of uniformity
unnecessary litigation, and Sen care in Watson Wyatt World- Employer groups are also dis- in cost One positive thing is that of law and rules that employers
Frist said the bill "makes litiga- wide's Stamford, Conn, office, turbed by the measure Frist recognizes that employers desperately want " m

Pension about finding another legislative • Catch-up provisions The The measures also would allow 401(k) plans Under this type of
vehicle for the pension provisions Portman-Cardin bill would, start- employees who move among the plan, named for former Sen
if they do not survive in the tax ing next year, allow employees 50 private, non-profit and govern- William V Roth Jr, R-Del, em-

Contznued from page 1 package Possible candidates in- and older to put m an additional mental sectors to transfer funds ployees could make aftertax con-
both personal tax rates and the clude a second tax bill that could $5,000 annually in their 401(k) between 401(k), 403(b) and 457 tnbutions to the plans Those con-
estate tax President Bush has set emerge over the next few months plans plans tnbutions-so long as certain re-
a target of $16 trilhon m reduced or legislation to raise the mini- This provision is aimed at wom- Another administrative change qulrements were met-then could
tax revenue from the proposed mum wage en who are returning to the work- would make it easier for employ- be withdrawn with no tax im-
package The pension provisions force after leaving to raise a fann- ers to "cash out" terminating em- posed on the accumulated mvest-
are expected to cost roughly $40 ly, and who missed out on years of ployees from their pension plans ment earmngs
bilhon to $50 billion m annual tax contnbuting to the plans and Under current law, an employer Fred Rumack, national director
revenue Tension refonn by earning interest This provision is can remove a terminating em- of taxes and legal services at Buck

"The dollars in the pension intended to allow them to "catch ployee from its pension roster if Consultants Inc in New York, de-
package are very much in de- no means dies, even up " the cash value of his or her bene- scribes Roth 401(k) plans as a
mand" for lower tax rates and es- The Senate bill goes in the same fits is less than $5,000 "real gem" and an arrangement
tate tax cuts or repeal, said An- if it falls out of the direction but would take much By cashlng out employees, em- that could attract even more
gela Arnett, semor counsel with tax bill' now betbre longer to get there For example, ployers can reduce their overhead 401(k) participants, because of the
the American Council of Life In- in 2002, the maximum "catch-up" because they no longer have to plans' ability to earn what could
surers in Washington the Senate. contribution would be capped at send pension-related reports to be decades of tax-free investment

"As is typical with pension leg- $500 and be limited at that affected employees or keep track income on contnbutions m
islation, it is part of a bigger poht- - Fmnk McArdle amount through 2004, rising to of them
ical picture, which is very con- HewittAssociates L.L.C. $1,000 beginning in 2005 It Under both pieces of legislation,
tentious," added Ann Marie Bre- wouldn't be until 2010 that a the $5,000 cash-out limit would ADV ERTIS E R
heny, a legislative speciallst with $7,500 annual maximum set by remain But, unlike current law,
benefit consultant Watson Wyatt the Senate bill would be reached the $5,000 ceillng would be deter-
Worldwide in Washington "Pension reform by no means "You give participants an extra mined without counting any INDEX

To be sure, benefit groups say dies, even if it falls out of the tax $500 a year, that is not much of a funds the employer rolled over,
the fight is far from over and they blll," said Frank McArdle, a con- catch-up Still, that is an im- such as from a 401(k) plan, into Issue of May 21
unll contmue to lobby for the pen- sultant in the Washington office provement over current law," said his new employer's plan from a

ADVERTISER PAGE #

mon provisions of Hewitt Associates LLC, refer- Mr McArdle prior employer
"We are working and lobbying ring to the other possible mea- • 401(k) deferral limits Both Other changes that are called

Admiral Insurance 15

very hard to be sure" that the sures to which pension reform bills -would gradually raise the for under both bins include American Assoc Of Orthodontia 20

pension provisions remain in the could be attached maximum annual 401(10 deferral • Eliminating the "same desk" Business Insurance 14,21

final bill, said Ms Arnett "This is not the end of the pro- limit to $15,000, up from the cur- rule That rule now prevents em- Guy Carpenter & Company 11

Others say that, because of the cess," agreed James Klein, presi- rent $10,500 limit, but the House ployees who stay in the same po-
uncertainty, this is the time for dent of the American Benefits bill would get to that hmit in 2006 sition after their corporate umt is

Carvill America Inc 18

employers and employees to get Council in Washmgton compared to 2010 in the Senate spun off from moving their 401(k) Certificate Exchange 20

involved If congressional conferees agree bill account balance from their prior CNA Corp 12,13

"Employers, participants and to keep pension reform provisions The two bills, especially on the plan to the new employer's plan CNA Re 7

other pension stakeholders have m the current tax bill, they have a administrative side, have many • Allowing employers to prove CNA RSKCo 28

to get their calls and letters m If fair amount of work ahead of provisions that are identical, or through "facts and circum-
First State Management Group 6

they don't do it now, this may not them to resolve differences be- nearly so stances" that their pension plans
make it," said Mark Ugoretz, tween the freestanding pension For example, both measures do not discriminate in favor of Innovation Group. The 17

president of the ERISA Industry bill, Introduced by Reps Rob wculd simphfy non-discrimina- highly compensated employees, Munich-American Risk Partners 9
Committee in Washington Portman, R-Ohio, and Ben tion testing for 401(k) plans that even if the plans fail certain non- Safety National Casualty Corp 4

If the pension provisions are Cardin, D-Md, and the tax cut allow employees to make pretax discrirmnation tests Those facts
State Comp Insurance Fund 14R

stripped by congressional confer- bill the Senate is expected to pass and aftertax contributions and and circumstances would be de-
StrataCare 16

ees from the tax cut bill, the pro- this week would ease non-discnmination veloped by the Internal Revenue
visions are far from dead In fact, Some of those differences in the testing for employers with multi- Service Zurich US 5

discussion already has started bills include ple lines of business • Creating so-called called Roth



E&0
Continued from page 3
any time there's a deep pocket,
they'll go after it," observed Mar-
cia Rutledge, senior vp of Marsh
Inc.'s Entertainment Group in Los
Angeles.

People are also suing more be-
cause "there are more pictures
and more media. It used to be that

movies were only shown in the-
aters, but now there's more expo-
sure with cable TV, pay-per-view,
satellite dishes and the Internet,"
she said.

"The severity and the frequency
of losses has been staggering over
the last five to seven years," con-
curred Brian Kingman, a senior
vp at Aon/Albert G. Ruben Insur-
ance Services Inc. in Los Angeles.

To illustrate his point, Mr.
Kingman noted that in March,a
jury in Ann Arbor, Mich., ordered
20th Century Fox Studios to pay
$19 million in a copyright' in-
fringement case involving the
1996 film "Jingle All the Way."

He also pointed to a $240 mil-
lion jury verdict in Florida last
August against The Walt Disney
Co. for allegedly stealing the idea
for a sports theme park.

Both of those verdicts are being
appealed.

Such large jury awards have
caused most insurers to pull out of
the large entertainment E&0
market. Those that remain are

raising rates, increasing de-
ductibles and, in some cases, re-

quiring policyholders to pay part
of the losses above the deductible,
both Ms. Rutledge and Mr. King-
man report.

And few, if any, of the major en-
tertainment studios whose enter-

tainment E&0 coverage is up for
renewal will likely get the long-
term contracts they had in the
past, according to Mr. Kingman.

Those "three-year, prepaid,
non-amendable, non-cancelable

policies...will be harder to get if
they're available at all," he said.

Depending on loss experience,
some studios are seeing the premi-
ums they paid for three years of
coverage now being sought for

one year of coverage alone, and
they're also being required to as-
sume larger self-insured reten-
tions, in some cases as much as $5
million, he said. Retentions used

to average between $250,000 and
$500,000, he said.

Mr. Kingman said he also is see-

'Tlle severity and

the frequency of loss-
es has been stagger-

ing over the past five

to Seven years.'
- Brian Kingman

Aon/Albert G. Ruben
Insumnce Services Inc.

ing insurers try to restrict policy-
holders' choice of defense counsel.

But even though entertainment
E&0 coverage will be more re-
strictive in the future, it will still

be there, insurance industry ex-
perts believe.

"I think there will be a market,
but it will cost us a lot more in

terms of higher premiums and
higher retentions," said an enter-
tainment industry risk manager
who asked not to be identified.

"But not much of a market," he
added.

"We've been in this business for

25 years, and now is no different
than the past. E&0 insurance has
always been available, and it al-

ways will be. What's changed is
who will underwrite it," observed
Joel Smith, a partner at Leopold,
Petrich & Smith in Los Angeles
who has represented both insurers
and policyholders in entertain-
ment E&0 cases.

It will still be around, albeit at a
higher price, he said, because "in
order to get a mov>ie in a theater or
a TV program on TV, the ex-
hibitors require E&0 protection."

"Say you're shooting a film us-
ing Marlboro cigarettes or Pepsi,
then you have to go through a li-
censing and clearance procedure,"
whi(:h often involves paying usage

fees or providing film credits,
Marsh's Ms. Rutledge explained.

And, "if it's a true story, they
have to get everybody's approval
who's in the story. Attorneys are
involved from the get-go," she
said.

Still, "errors happen, and that's
what the insurance is there for,"

Ms. Rutledge said.
"There's been a history of insur-

ers coming into the field expecting
to make a profit and ultimately
pulling out only to be replaced by
another insurer," said Gail Title,

managing partner in the Los An-
geles office of Katten Muchin Za-
vis. Like Mr. Smith. Ms. Title also

has been involved in entertain-

ment E&0 litigation for a quar-
ter-century.

"Pacific Indemnity was the big
carrier 25 years ago," she said, re-
ferring to the unit of Chubb Corp.

Then it was Fireman's Fund In-

surance Co. for a while, then

Transamerica Corp., and then
Cl\TA Insurance Co., she said.

But CNA is no longer is writing
the coverage, industry sources
say.

In fact, just one loss-the $240
million jury verdict against Dis-
ney-far exceeds the estimated
$10 million in entertainment E&O
insurance premiums paid last
year by all of the major studios
combined. At the time, Disney
was insured for its entertainment

E&0 risks by CNA.
Today, American International

Group Inc. underwrites the ma-
jority of the big studios' E&0
risks, providing up to $50 million
in limits on a claims-made basis.

And Media Professionals, a

managing general agency owned
by Aon, is a minor player, writing
entertainment E&0 coverage on
behalf of Scottsdale Insurance

Co., a unit of Nationwide Insur-

ance Group.
But Scottsdhle will only take on

relatively safe risks, such as docu-
mentaries, and only provides lim-
its up to $2 million, according to
Gary Tiepelman, vp-underwrit-
ing

"We like to do.films with ani-

mals in them because orangutans
don't sue," he quipped. m

Court upholds defense
of employer's EPL policy

By LEE FLETCHER

CHICAGO-Employers may
benefit from a recent federal dis-

trict court ruling upholding a le-
gal defense in an employment
practices liability case, according
to the attorney who represented
the defendant.

U.S. District Court Judge John
W. Darrah of the Northern Dis-

trict of Illinois earlier this month

denied a motion by the Equal
Employment Opportunity Com-
mission attacking an employer's
leave-of-absence policy under the
Americans with Disabilities Act.

EEOC trial attorney Mary
Manzo said the policy of the em-
ployer, Phoenix-based United
Blood Services, Blood Systems
Inc., "required automatic termi-
nation of any employee whose
absence exceeded 90 days and
therefore violated the ADA

which requires reasonable ac-
commodation. The EEOC is rep-
resenting 23 Blood Systems em-
ployees who allege they were un-
fairly terminated by the compa-
ny.

Judge Darrah denied the "pat-
tem and practice" motion be-
cause an employer "is allowed to
put on its undue-burden defense
on a companywide basis rather
than on an individual basis," said
Geald L. Maatman Jr., who rep-
resented United Blood. Mr. Maat-

man explained that the undue-
burden defense can be used when

a single plaintiff must leave his or
her company on medicalleave for
a short time, that time period ex-
pires and the employee still needs
additional time off, causing a
hardship for the defendant's
business.

EEOC vs. Blood Systems is the
first time a court has examined

an affirmative defense of undue

burden companywide, rather
than on a per-person basis, said
Mr. Maatman, senior partner and
chairman of global employment
law practice at Baker & McKen-
zie in Chicago.

The case will "raise the issue if

other employers will use this un-
due-burden defense applying to a
group of employees," Mr. Maat-
man said, adding that "it's cer-
tainly a defense-minded victory."

Ms. Manzo said the court's de-

nial of motion for a partial sum-
mary judgment is not a final, ap-
pealable, order and that the case
is moving forward. The trial date
for the case is Nov. 13.

"The court merely found that,

at this stage of the litigation,
(Judge Darrah) could not find
that the defendant's policy violat-
ed the ADA as a matter of law,"
Ms. Manzo said.
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Top advancing issues: Seibels Bruce Group, Clalk Bardes Holdings, Trenwick Group Ltd. Leading dediners: Ac-
ceptance insurance, Tokio Marine & Fire, PacifiCare Health Systems. Most active issue: Citigroup. The 8/ Index
increased 3.8%; the Dow Jones 30 Industrials rose 4.4%; the S&P 500 went up 3.7%; and the NYSE Composite
increased 3.7%. Average P/EE: Brokers, 23.1; Insurers/reinsurers, 26.8; and managed care companies, 14.8.
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Wonder whyyour Risk
Sen* Provider isn't doing
everything it can to keep
your workers safe
and productive?

1

Because only RSKCo can.

' , Testing agility isjust one way to measure

*fyour workers' eflectiveness. In order to
enhance their productivity, you have to

be able to incorporate the four most

important ways of evaluating it. RSKCo's

new program, 4Sitel doesjust that.

It combines work site evaluation, agility

testi*ommunication and return to
work options in a way that makes sure

your workers are provided the best

conditions possible. We have a lot of

unique solutions that can help your

company minimize your loss costs. And

ifa solution for your problem doesn't

currently exist, well create one. This

continued quest is just one more way w

set ourselves apart. To find out more

' 3 *out how we can help your compan
1.877.222.2165.

-ST,#46fH 4fNIBilli¥
i.6 EC

t

1 '-il'-

111 1 t

11

41


