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In Brief
More health plans adopt
doctor ranking model
UnitedHealth Group Inc. and New
York-based insurers Group
Health Inc. and Health Insurance
Plan of Greater New York last

week adopted New York
Attorney General Andrew
Cuomo's doctor ranking model,
agreeing to fully disclose the cost
and quality metrics they use to
rank doctors. They join units of
CIGNA Corp., Aetna Inc., and
WelIPoint Inc. in committing to
implement the model.

Gallagher seeks new
commission in London

Gallagher London, the London
arm of Arthur J. Gallagher & Co.,
has approached insurers and
clients concerning its plan to
charge insurers an additional
1.5% commission for placing
London-market business, a

spokesman said. Other big
brokers are exploring similar
plans in the United Kingdom.

BENEFIB
MANAGEMENT

RETIREE BENEFITS:

PENSIONS & SAVINGS PLANS

Automatic enrollment in 401(k)

plans grows in popularity and
meets little

resistance

from

employees;

tou@her rules
for 403(b)

plans means
more work for

norprofit

employers;
financial services firms in line to

take over frozen defined

benefit plans; 8/'s ranking of
401(k) plan administrators.
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Weiglling [EZi PBGC decit narrows
wellness but dangers remain

Pension rejorms, economy juel improvement
Corpomte health drive has faced obstades

By JERRY GEISEL

By JOANNE WOJCIK

The road to wellness may have been paved with the best of
intentions, but for many employers, the route proved too long
and too complicated, so they either changed directions or turned
back.

Some say a significant roadblock was the lack of measurable
returns on investment, which made it difficult to get support of
upper management, which abandoned many wellness initia-
tives as soon as health care costs seemed to be getting under con-
trol.

Moreover, many employers, particularly those with high
employee turnover, saw no point in investing in the future of
their employees not likely to stay with them long enough to
reap the benefits. The fact that employee response was often
lackluster also led to the early demise of many wellness pro-
grams.

Wellness is based on promoting
healthier lifestyles through employee DEVELOPING
education to boost productivity and A WELLNESS CULTURE:
worker rnorale. Employer offerings Part two of the series
range from smoking cessation and appears next week.
weight loss programs to onsite fitness
centers and exercise incentives, among others.

The term "wellness" was "a bad word during the '805 and
'905," according to Cheryl Larson, director of membership and
education at the Midwest Business Group on Health in Chicago.
"It was a word that did not resonate with senior management"
because wellness programs were perceived to be "warm and
fuzzy initiatives that never provided any outcomes," she added.

"The term probably got a little bit tired and stale and every-
one was using 'wellness programs' and 'wellness centers' to
mean any number of things," said Dr. Brent Pawlecki, corporate
medical director at Stamford, Conn.-based Pitney Bowes Corp.

The lack of demonstrable return on investment was perhaps
the biggest obstacle to continued corporate interest, said
Andrew Webber, president and chief executive officer of the
Washington-based National Business Coalition on Health. "The
biggest concern has been how do we quantify the return on
investment over time?" he said.

Although some employers pursued wellness programs pri-
marily based on faith, "it wasn't until there were published ROIs
that others began to adopt it," said Lissa Thomson, senior vp
and practice leader in the San Diego office of Lockton Cos. "But,
even then, it was slow for the same ROI issue."

There was debate how return on investment
should be measured, she said. While some

See WELLNESS page 20
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WASHINGTON-When the federal

agency that guarantees employees'
and retirees' benefits reported this
month that its deficit dropped $5
billion to just more than $13 bil-
lion-its lowest point in four
years-the reaction of top Pension
Benefit Guaranty Corp. officials was
one of caution.

PBGC Interim Director Charles

E.F. Millard said the 2007 results

were no more than a "snapshot,"
largely attributable to a robust econ-
omy, higher interest rates used to
value liabilities and the absence of

any major pension plan failures.
That was echoed by American

Benefits Council President James
Klein, who described the results as a
"snapshot in time" and the byprod-
uct of normal changes in interest
rates and market values.

But others say pension reform
legislation passed by Congress last
year will lead to better funded pen-
sion plans and reduce the PBGC's
exposure to big losses.

Even so, experts warn that even
with the enactment of that legisla-
tion-the toughest set of pension

$5

plan funding reform standards
approved by Congress in three
decades-the PBGC still could face

blockbuster losses if the economy
slips and the stock market plunges.

Such a scenario "could very well
happen again," said Mike Archer,
chief actuary with Towers Perrin in
Parsippany, NJ.

"A small number of claims can

result in huge losses," said Rob
Reiskytl, a consultant with Hewitt
Associates Inc. in Minneapolis.

In the wake of a nearly $10 bil-
lion reduction in the PBGC's deficit

in the last two years and the enact-
ment of pension plan funding
reform legislation, caution is appro-
priate after the optimism that fol-
lowed passage of earlier reform mea-
sures and the swelling of agency's
surpluses proved unfounded.

In 1994, Congress passed what
was seen as a major reform measure,
and PBGC officials said the reforms

could erase its then-$2.9 billion

deficit in the single-employer insur-
ance program over the next decade.

The deficit did indeed fall. By
1996, the PBGC had a surplus and by

See PBGC page 21

Securities fraud trial

makes it to jury stage
Outcome ofmre court battle may spark change

By DAVE LENCKUS

OAKLAND, Calif.-Settlements in
securities fraud lawsuits and the

willingness of litigants to go to trial
could be influenced immediately by
a verdict in a rare securities fraud tri-

al that heads into its first full day of
jury deliberation today, legal and
insurance experts say.

But experts do not anticipate that
the case against JDS Uniphase Corp.
of Milpitas, Calif., and another trial
that recently began in a different
case would trigger a flood of trials.

While both cases involve typical

securities fraud claims of failing to
disclose essential information to

investors and inflating earnings,
they are unusual in that less than
1% of securities fraud claims go to
trial.

If a federal court jury in Oakland,
Calif., rules for the plaintiffs in the
JDs case and accepts their method
for calculating losses, the company
could face $18 billion of damages,
said lead plaintiffs attorney Barbara
J. Hart, a partner with Labaton
Sucharow L.L.P. in New York. The

See SECURITIES page 21



Are you ready to navigate your business
through a major property loss?

Ask Aon.

When faced with a complex property

loss, every minute counts. Global Rapid

Response is Aon's innovative network

of 1,000 professionals that ensures the

experts you need - risk engineers, claims

consultants, forensic accountants, and

attorneys - are immediately working

on your behalf at the loss location to

initiate emergency procedures, expedite

the claim process, mitigate your loss

and minimize your business disruption.

Go to www.aon.com/ask and get ready

to respond.

Download our full perspective at www. aon.com/ask
to learn more about managing a major property loss.
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Deadline for 2008 award Treasury reviews financial services regulation
extended to Nov. 30
The deadline to nominate

someone for the 2008 Business Industry supporters financial institutions " rapid technological change plus of moving forward."
Insurance Risk Manager of the In its comments, the Washing- internationalization of the econo- Another OFC supporter said Trea-
Year® award has been extended of federal charter plan ton-based American Insurance my have made it obsolete "The sury "has been moving the ball for-
to Nov. 30 The winner will be Assn made clear that ltS members delays that are inherent in the ward on progressive regulatory
profiled in a future issue of the hope ejfort gets boost believe the current state-based insurance regulatory system mean reform" in a"very cautious, orderly
magazine Download a insurance regulatory system's costs that it may take months (and some- way, " said Joel Wood, senior vp of
romination form at By MARK A. HOFMANN outweigh the benefits. times years) for new products to be the Council of Insurance Agents &
www.Businessinsurance.com/ The state regulatory system creat- approved, and some innovations Brokers in Washington
RMOY or request a form from 8/ WASHINGTON-A comprehensive ed by the McCarran-Ferguson Act of never make it into the market at "This Treasury Department is

Editor Regis Coccia at Treasury Department review of the 1945 "has lost its focus on solvency all," Ms Ballen wrote "We urge very progressive-minded," Mr
rcocaa@bus,nessinsurance com regulatory structures of financial and instead has evolved into a Treasury to develop an ambitious Wood said He credited Treasury

institutions could further the dnve bureaucratic maze of government blueprint for regulatory moderniza- Secretary Hank Paulson's experi-
8/ AUDIO for an optional federal charter for price and product controls, accom- tion that includes as a 1mchpin OFC ence as a former chief executive
Podcast of interview insurers, say supporters of the OFC panied by complex and inconsis- for property/casualty insurers " officer of Goldman Sachs for his

with Dr. Hettler online
concept tent rules regarding virtually all In an interview last week, Ms. understanding of financial markets

The opportunity came in a aspects of market conduct, many of Ballen called the OFC issue "very and modernization
Bus/ness /nsurance Senior Editor department solicitation for com- which create cost and delay but do live " "Political obstacles remain in

Joanne WOJcik Interviews Dr ments m the Oct 17 Federal Regis- little to protect the consumer," "I think it's very real," she said. place for creation of the OFC in the
William Hettler, ter, which had a deadline of last wrote Debra Ballen, AIA's executive The Treasury Department "has the near future," said Mr Wood "There
president of the week The department said lt 15 vp-public policy management real potential to be a catalyst" for has been more progress this year
National "undertaking a broad review of the While state regulation may have consideration of an OFC. "It has the
Wellness regulatory structure associated with been appropnate when instituted, potential to be an important means See CHARTER page 6
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Download B/ directories /11 0. .
to help in your research

ICP suit says company, law ftrm -harassed staff
c ef24':, '

You can buy and download the
full content of Business By SALLY ROBERTS ICP and Mr Gahan were added as

j .RY#*3 I :
Insurance's exclusive directories

defendants in Fairfax's second

online. The most current NEW YORK-Fairfax Financial Hold- amended complaint filed last
versions of all risk and benefits Fr  *  * 1 ings Ltd and law firm Kasowitz, month.
management directories are 4 Benson, Torres & Friedman L L.P According to the counter-com-

available as a spreadsheet, After a nine- 0 / engaged in an intentional cam- plaint, beginning in 2006 after Mr
allowing you to download, sort year wait,

OSHA said
paign of harassment and intimida- Gahan began researching Fairfax,

and analyze top vendors in employers
tion in connection with their he received a "threatening" letter

detail, research an industry, have to pay h 'r pending racketeering suit against from New York-based KBTF
create marketing plans and for almost all a group of hedge funds, a New demanding that he hand over any
more Pricing varies by listing. personal 1 4 York-based investment manage- information and analysis he had

a

Review directories available for safety equip- ment company that is a named done regarding Fairfax Soon there-
ment used by

purchase at www.Business defendant m the suit charged in after, KBTF, with full knowledge of
employees.

Insurance com/directories a counter-complaint announced Fairfax, began following ICP
last week employees and officers, including

B/.COM GOES MOBILE Institutional Credit Partners Mr Gahan

Take B/'s breaking news OSHA says employers L L C and one of ltS portfolio "These members lurked outside

managers, William Gahan, hled the the ICP office and followed ICP
with you on your travels suit Nov 16 in Superior Court employees to their homes," causing
Get breaking news and browse in Morris County, NJ, in coniunc- ICP and Mr Gahan to take emer-
the current issue of B/from any must pay for safety gear non with a separate motion to dis- gency measures to protect their and
web-enabled cell phone, miss them from Fairfax's pending their employees' property and fami-
blackberry or PDA Bookmark Racketeer Influenced and Corrupt lies, the complaint says
mobile Bus,nessinsurance com By JEFF CASALE Union-filed a lawsuit in the U S Organizations suit in the same Mr Gahan suffers from "severe

and receive updates today Court of Appeals for the District of court emotional distress" and ICP's

WASHINGTON-After nearly nine Columbia The lawsuit was in Fairfax filed a $6 billion lawsuit employees have sought medical
years, the U S Occupational Safety response to OSHA's failure to issue against a group of prominent hedge care for their inlunes, according to

Business Insurance® i7 and Health Administration has the standard and claimed workers funds in July 2006 alleging the the complaint
issued a final rule that says employ- were being endangered as a result defendants conspired to manipulate In addition to intentional inflic-

REPoRTING oN coRPORATE RISK 4 ers will have to pay the full cost for The rule will go into effect May Fairfax's share pnce (BI, July 31, tion of emotional distress, KBTF
AND EMPLOYEE BENEFIT almost all personal safety equip- 2008 2006) also defamed ICP when lt made

MANAGEMENT NEWS

ment used by their workers OSHA said in a statement that the The complaint charges that the false published statements to the
Business Insurance (ISSN 0007-
6864) Vol 41, No 48, is published OSHA made the announcement rule creates a clear and consistent hedge funds engaged in "a massive, media about ICP, linking the firm
weekly by Crain Communications last week that lt had adopted the policy and reduces confusion about illegal and continuing stock market to short trading of Fairfax unit

' inc, 360 N Michigan Ave, Chicago, final form of its original 1999 stan- what employers are required to pay manipulation scheme, which has Odyssey Re Holding Corp's shares,
111 60601-3806 Periodicals postage

 Is paid at Chicago and at additional
dard This requires employers to pay for. It added that the rule will result targeted and severely harmed Fair- the lawsuit says

4 mailing offices POSTMASTER Send for personal protective equip- in at least 21,000 fewer occupation- fax, among other companies, and The plaintiffs are seeking
f address changes to Business Insur- ment-clothing and gear-for al inluries per year In 2006, the which has resulted in immense 111- compensatory and punitive dam-

ance Circulation Department, 1155
: Gratiot Ave Detroit Mich 48207- i

workers, which advocates say will Bureau of Labor Statlstlcs reported gotten proftts for" the more than 20 ages.
2912 55 a copy and $97 a year in the i prevent thousands workplace more than 4 million worker inluries funds Fairfax discounted the lawsuit,

i U S $130 in Canada and Mexico : 1nluries and more than 5,700 deaths m the The hedge funds allegedly describing it as "nothing more than
1 (includes GST) All other countries, Currently, workers are paying for private sector. intended to profit from the destruc- a weak and transparent effort to dis-

$230 a year (includes expedited air cdelivery) Canadian Post Internation- " their own safety equipment-boots Advocates for the rule said they tion of Fairfax by "short selling" the tract attention from the racketeer-
al Publications Mail Product (Canadi i and safety goggles, for example- are pleased that rule was issued, but company stock, or taking positions ing charges against defendants ICP
an Distribution) Sales Agreement No when it was not provided by the in a Joint statement, the AFL-CIO in the market that would be prof- and Gahan."
40012850, GST No 136760444,
Canadian return address 4960-2 5 employer and UFCW said they will be review- itable in the event Fairfax's stock Attempts to reach KBTF for com-
Walker Road, Windsor, ON N9A6J3 » The decision comes about 10 ing the rule to determine if it pro- price declined, according to the ment were unsuccessful
Printed in USA Copyright © 2007 E, months after two labor groups-the vides workers with the level of pro- complaint, which alleges violations IPC/Gahan attorney, John P
by Crain Communications Inc 1 AFL-CIO and United Food and tection that is needed and required of various state laws, Including the Lacey of Connell Foley LLP

9 Commercial Workers International by law New Jersey RICO Act. dechned to comment
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Employer not liable for fired wo
State Supreme Court
overturns costly ruling
for Minn. employers

By JUDY GREENWALD

ST. PAUL, Minn.-A Minnesota

Supreme Court ruling that compa-
nies have the contractual right to
determine their unused vacation

pay policies clears up an issue that
has been hanging over Minnesota
employers for more than a year, say
observers.

The 6-1 decision by the court in
Susan Lee vs. Fresenius Medical Care
Inc. overtums a lower court decision

After the scandals that

rocked WorldCom Inc.

and Enron Corp.,
'Americans weren't going
to let corporate officers

get away with something
like this.'

Michael Oxley, Baker & Hostetler L.L.P.

that, if upheld, could have been
costly for employers in the state,
observers say.

The case centers on 182 hours of

unused vacation time accrued by
Ms. Lee before she was terminated

as a dialysis patient care technician
for Fresenius Medical Care Inc. in

Duluth, Minn. She was fired
because of a "pattern of behavior"
that resulted in "performance and
patient safety issues," according to
the opinion.

According to Fresenius' company
handbook, an employee who is ter-
minated for misconduct is ineligible
for earned but unused "paid time
off."

But Ms. Lee contended she was

AP PHOTO

Companies see benefits
from Sarbanes-Oxley
Compliance costly,
but law has improved
corpomte governance

By DAVE LENCKUS

WASHINGTON-The Sarbanes-Oxley
Act has worked well, though not
perfectly, in the five years since its
enactment and has led to some

unanticipated benefits, according to
a panel of experts.

Even chief executive officers say
Sarbanes-Oxley, the difficult-to-
comply-with law enacted in the
wake of the fraudulent accounting
practices that led to meltdowns of
Enron Corp. and WorldCom Inc.,
might have been worthwhile, said
insurance underwriting executive
Tony Galban.

"Has it been worthless? No. Has it

been worthwhile? Maybe. Was it
worth it? I don't know," is how
CEOs analyze the law's impact so
far compared with the cost of com-
pliance, Mr. Galban said during a
panel discussion at the Professional
Liability Underwriting Society's
2()th annual international confer-

ence, held Nov. 7-9 in Washington.
But none of the executives he has

discussed the law with has called it

worthless, said Mr. Galban, a senior
vp and the global D&0 underwrit-
ing manager for Warren, NJ.-based
Chubb Corp.

Former Congressman Michael G.
Oxley, who co-sponsored the act,
was far more certain about the law's

positive impact on corporate gover-
nance. "I think we succeeded," he
said.

Mr. Oxley, now vice chairman of
the NASDAQ Stock Exchange and
an attorney with Cleveland-based
Baker & Hostetler L.L.P., said the
only objective way to measure how
the law changed corporate gover-
nance is to analyze the stock market
response. Since the law's enactment
on July 30, 2002, the Dow Jones
Industrial Average has "almost dou-
bled," he said.

During the first 10 weeks after
Sari)anes-Oxley was enacted, the
Dow fell hundreds of points to
7,286.27-its lowest level since sev-
eral years before the Sept. 11, 2001,
terrorist attacks-but then nearly

See SOX page 19

Errors & omissions

A chart in the Nov. 12 issue, "Largest rehabilitation service providers,"
included an incorrect revenue figure for Intracorp. In 2006, Intracorp.
reported revenues from rehabilitation services of $133,500,000. A corrected
version of the chart can be viewed at www. businessinsumnce. com/directories.

rker's vacation pay: Court
entitled to be paid for the unused
time under a state statute regarding
termination of employment that
says that when an employee is dis-
charged, earned but unpaid wages
"are immediately due and payable
upon demand of the employee."

In August 2006, a state appellate
court concluded that under this

statute, an employer must compen-
sate a terminated employee for
earned but unpaid wages. The
appellate court said Minnesota case
law has determined that unused

vacation pay constitutes wages for
the statute's purposes.

In its Nov. 15 decision, the Min-
nesota Supreme Court said, "To the
extent we have not spoken explicit-

ly on this rule, we now conclude
that paid time off or vacation pay
constitutes wages" for purposes of
the statute.

However, the court ruled, the
statute does not prohibit the specif-
ic provision in Fresenius' employ-
ment contract with Ms. Lee that

states a worker terminated for mis-

conduct is not entitled to vacation

Pay.
The statute "is a timing statute,

mandating not what an employer
must pay a discharged employee,
but when an employer must pay a
discharged employee," according to
the decision.

Employers have "considerable
discretion in choosing how and

whether to compensate employees
for vacation time," the opinion
says.

If an employer does offer an
employee paid time off, what is
earned during the accrual period is
"not a right to a direct monetary
payment" but a right granted by the
employer to take time off in the
future but still be paid, the opinion
says.

Citing an amicus brief submitted
in the case by an employer group,
the Minneapolis-based Minnesota
Employment Law Council, the
opinion says a ruling establishing
that employees earn an "absolute

See VACATION page 6

Medical directors seen as key players
in health care cost control efforts
Companies urged
to make better use

of such executwes
By JOANNE WOJCIK

SCOTTSDALE, Ariz.-Corporate
medical directors could play a valu-
able role in helping employers
address escalating health care costs
through health management pro-
grams, but many are relegated to
overseeing occupational health and
safety programs or are being elimi-
nated entirely.

"Corporate medical directors can
be the key to redefining the value
and the meaning of health in your
corporations," said Thomas Parry,
president of the San Francisco-based
Integrated Benefits Institute, during

a panel discussion at the National
Business Coalition on Health's 2007

annual conference, held Nov. 11-13
in Scottsdale, Ariz.

Corporate medical directors "all
understand that health-related ben-

efit programs can't be managed in
silos. They all understand that cost-
shifting and risk-shifting from one
silo to another, from employer to
employees, from employer to ven-
dors," will not solve the nation's
health care crisis, said Mr. Parry,
who moderated the panel.

Indeed, Dr. Jack Mahoney, for-
mer medical director of Stamford,
Conn.-based Pitney Bowes Inc., was
named to the new post of director
of strategic health initiatives as the
company recognized it needed to
pay more attention to employees'
health to ensure their continued

productivity, Dr. Mahoney said. He

also attributed his promotion to Pit-
ney Bowes' Chief Executive Officer
Mike Critelli's prior experience as a
human resources executive.

"But while it's great to have the
CEO on your side, it really doesn't
get you through the palace poli-
ties," Dr. Mahoney said, pointing
out how medical directors often are

given short shrift by middle man-
agement.

As an example, he cited Pitney
Bowes' decision several years ago to
launch an in-house disability man-
agement program.

"The middle management had a
gazillion reasons why this just
wasn't going to work," Dr.
Mahoney said. "And I come in with
a presentation that is all about how
much money we'll save. Well, it

See MEDICAL DIRECTORS page 18

Most HSA plans offer first-dollar
cover for preventive services: Study
By KRISITN GUNDERSON HUNT ciation, said in a statement. The lar limits on coverage of those ser-

HSA products "are providing not vices, while 24% have annual dollar
Most high-deductible health plans only a safety net on the back end limits of $500.
linked to health savings accounts for catastrophic expenses, but they Survey responses included infor-
provide first-dollar coverage for can help on the front end as well." mation from 36 companies with
many preventive services, including The survey results found 100% of average HSA/HDHP enrollments of
immunizations, mammographies the HSA/HDHP policies offering 48,300.
and physical exams, research from first-dollar coverage for such pre- The three largest companies
America's Health Insurance Plans ventive care services as adult and responding to the survey had
shows. child immunizations, well-baby between 200,000 and 300,000

Among the individual and group and well-child care, mammogra- HSA/HDHP enrollees.
markets, 84% of HSA/HDHP poli- phies, pap tests, and annual physi- The responses also included
cies provide coverage for services cal exams and screenings. information from 25 companies
falling within Internal Revenue Ser- Screenings covered by such poli- with policies covering 607,735 lives
vice HSA guidelines for preventive cies include adult blood pressure to evaluate preventative care in
care, without requiring individuals and cholesterol tests, children's HSA/HDHP policies in the individu-
to first meet their deductible. vision tests, bone mineral density al market.

"These results demonstrate these testing for women, and prostate Small-group data came from
new products are doing what con- cancer screening for men aged 50 or responses from 35 companies cover-
sumers expect them to do in terms older. ing 351,235 lives.
of covering their preventive bene- Fifty-two percent of the 1.7 mil- The survey is available at
fits," Karen Ignagni, president and lion enrollments evaluated for the www.ahip resea rch.0 rg/pdfs/
CEO of the Washington-based asso- study do not place any annual dol- HSA_Preventive_Sun,ey_Final.pdf.
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Vacation: Employer not liable in PTO suit
CONTINUED FROM PAGE 4

right of compensation" for unused
vacation time would "create uncer-

tainty and potentially serious collat-
eral consequences for many

employers' vacation-benefit poli-
cies."

These would include "use-it-or

lose-it" policies, where employees
lose unused vacation time after a

i determined period of time, and
policies where employers place a
cap on the amount of vacation time
employees may accrue. The legality
of both policies "would be called

into question," said the opinion.
Marko J. Mrkonich, an attorney

with Littler Mendelson in Min-

neapolis, who represented Frese-
nius, said the decision "means that
Minnesota employers are free to set
their vacation time off policy in a
way they see fit."

Anne M. Radolinski, an attorney
with Fredrikson & Byron P.A. in
Minneapolis, who was not involved
in the case, said the high court's
decision puts "the law back to
where it was" before the appellate
court decision, which is "that vaca-

tion pay is basically a creature of the

employer policy."
Pending the Minnesota Supreme

court decision, some employers in
the state had either continued their

pre-existing vacation pay policy,
while others paid for any accrued
time, "but everyone had kind of
been in a holding pattern waiting
for this decision," said Ms. Radolin-
ski.

Ms. Lee's attorney could not be
reached for comment.

Susan Lee vs. Fresenius Medical Care

Inc., Minnesota Supreme Court, AOS-
1887

Charter: Supporters hope effort gets boost
CONTINUED FROM PAGE 3

than in any since the Dingell inqui-
sition in building the consensus
that major reforms are necessary,"
said Mr. Wood in reference to the

1990s hearings by House Energy
and Commerce Committee Chair-

man John Dingell, D-Mich., into
failures of state insurance regula-
tion. "The defenders of the status

quo are very uneasy about where
the Treasury Department is going
this year."

For example, the National Assn.
of Professional Insurance Agents in
Alexandria, Va., which adamantly
opposes the OFC, wrote Secretary
Paulson questioning the depart-
ment's impartiality on the OFC.
Specifics of the published notice
"raise critical concerns about the

direction, purpose and intent of the
review process itself, concerns we

are compelled to address directly to
you at this time," PIA wrote Nov.
14. It said the comment request
posed "loaded questions" designed
to encourage predetermined re-
sponses.

"I think the Bush administration's

approach towards this issue has tak-
en a lot of people by surprise," said
CIAB's Mr. Wood, who called the

comment request "significant in the
overarching political dynamics of
insurance regulatory reform."

But other insurance industry
groups said OFC is not the answer.

In written comments to the Trea-

sury Department, President and
CEO Robert Rusbuldt and Senior Vp
Charles E. Symington Jr. of the Inde-
pendent Insurance Agents & Brokers
of America of Alexandria, Va., said
while they supported "targeted leg-
islation or federal legislative 'tools'"
to establish "greater interstate con-
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sistency in key areas and streamline
the often redundant oversight that
exists today at the state" level, they
remain opposed to the OFC.

"An OFC would result in the cre-

ation of a costly new federal bureau-
cracy on top of the current state-
based system, thereby increasing
inefficiencies and regulatory over-
lap," they wrote.

An insurer group took a similar
position. "The states must continue
to have the primary role in the reg-
ulation of insurance," wrote Charles
M. Chamness, president and chief
executive officer of the Indianapolis-
based National Assn. of Mutual

Insurance Cos. "NAMIC believes

that a reformed state-based system
offers the greatest chance to achieve
the regulatory and market reforms
necessary for the modern market-
place while addressing local condi-
tions and needs."

Nominations for the Risk Manager of the Year® and
Risk Management Honor Roll® are now being accepted by
Business Insurance.

The Risk Manager of the Year® Award was created in 1977
by Business /nsurance to increase recognition of the risk
management profession and to recognize outstanding
performance in the practice of risk management. The
Risk Management Honor Roll® was added in 1980 as a way
to recognize worthy risk managers and risk management
programs in industries not represented by the annual
Risk Manager of the Year® award winner.

Executives anywhere in the world who are involved in risk
management for a corporation, not-for-profit institution or
government entity can be nominated.

The nominations will be judged by a panel of executives
representing all aspects of risk management and the
commercial insurance industry.

www.Businesslnsurance.com
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Risk Manager of the Year® and Risk Management Honor Roll® are Registered Trademarks of

Business /nsurance and Crain Communications Inc.

Commentary

Buyers short-changed
by slow policy issuance
Over the past 10 years, various
studies of quality in the insur-
ance industry have had a com-
mon finding: There's a lot of
room for improvement. One
measure of quality in such stud-
ies is the time it takes to deliver

a complete policy.
A 2006 survey by the Risk &

Insurance Management Society
Inc., for example, found that
only 5% of risk managers
received policies within 30 days
of inception, and the majority
had to wait 90 to 120 days. Any
way you slice it, that's a consid-
erable delay. So why are insurers
slow to give policyholders what
they've paid for?

There are several reasons,
underwriters and brokers note.

Partly, it's a function of the
complexity of coverage. The
more complex the risk, the more
detailed the policy, which is sim-
ply harder to handle quickly.
Widely varying state require-
ments also contribute. For exam-

ple, some states require physical
signatures on documents, and
that takes time to procure;
acceptance of electronic signa-
tures would speed things up a
lot, obviously.

Another significant factor,
however, is policyholders'
tardiness in supplying infor-
mation. If an insurer requires
a property schedule or
detailed asset values before it

will issue a complete policy,
for example, then it needs to
have those in hand.

RIMS' study reflects the poli-
cies purchased by professional
risk managers, which do tend to
be more complex than small
commercial and many middle-
market kinds of coverage. But
even these types of policies, the-
oretically simpler to generate,
take a good amount of time to
deliver.

The following statistics from
Willis Group Holdings Ltd.,
which developed the Willis
Quality Index to help bench-
mark insurer performance on
service, shed some light on the
problem. For middle-market U.S.
business, Willis has found that:

• The average time to deliver a
property policy is 37 days.

• The average time to deliver
any policy-property or casual-
ty-is 36 days.

• 57% of policies are delivered
within 30 days.

While Willis cautions that

these stats may indude some
nonadmitted policy forms,
which may be manuscript, one
can conclude that a significant
percentage of middle-market
businesses are waiting more
than a month to get their policy
documents.

Reasons beyond those cited
above that Willis found for why
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Editor Regis Coccia's commentary
appears periodically.
He can be reached at

Tcoccia@businessinsurance.com

policies generally aren't issued
earlier include the fact that most

excess insurers won't issue

excess policies until they get a
copy of the underlying form or
forms. That's not surprising,
whether the excess layers follow
form or not. Umbrella policies,
for example, often drop down to
fill gaps in underlying coverage,

Why are insurers slow to
give policyholders what
they've paid for?

so an umbrella underwriter can't

be expected to know where the
gaps are without seeing the first-
layer cover.

Another reason Willis offers

for the delays is that many insur-
ers have been slow to adopt new
technology that would speed up
policy issuance. Personal lines
and some small commercial lines

that are largely handled electron-
ically can be issued very quickly,
and usually accurately, too.

Business Insumnce's Centers of

Innovation report in the Nov. 19
issue described how some insur-

ers have been able to issue com-

plete policies at or before the
coverage incepts. How is this
possible? Use of technology is a
big reason. For example, FM
Global has a central platform for
its policies that was developed
years ago following the merger
of the former Factory Mutual
companies. Beazley USA rebuilt
its commercial property under-
writing system, not just to gath-
er data but ultimately to deliver
complete documents.

Greater efficiency at less
expense, in order to boost prof-
its, is the Holy Grail of all busi-
nesses. The insurance business

can certainly benefit from join-
ing that crusade-and fast.



In recent research, the majority of risk managers reported wait times of 90 to 120 days for commercial

property policies. Beazley's flat structure and depth of underwriting experience means we issue 94%

of our policies within 24 hours of binding, increasing contract certainty and reducing E&0 exposures.

We are especially aggressive on retail, real estate, hospitality and nursing home risks. To learn more,
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RETIREE BENEFITS: PENSIONS & SAVINGS PLANS

Automatic enrollment may not fix
other problems related to
401(k) contributions / Page 10

Regulatory approval needed
for transferring DB plans
remains uncertain / Page 12

More employers adopt
401(k) auto enrollment
Fears ofemployee rejeaion mosdy unfounded

By SALLY ROBERTS

Contrary to employer concerns,
employees are largely embracing
automatic 401(10 enrollment plans,
consultants and employers say.

That acceptance, coupled with
recent legislative and regulatory
relief around automatic enrollment,
should result in even more employ-
ers implementing the feature, they
note.

By automatically enrolling em-
ployees into a 401(k) plan, employ-
ers address a key issue: inertia on
the part of those employees who
don't take the time to enroll.

The adoption of automatic
enrollment programs comes as
more employers move away from
traditional pension plans and want
to increase the likelihood that

employees have enough money
saved for retirement.

But while automatic enrollment

boosts employee participation, the
conventionally low default contri-
bution rate, generally 3%, in such
automatic plans is too low to gener-
ate enough retirement income, con-
sultants warn (see story, page 10).

Automatic enrollment is not new.

It has been available since 1998

when the Internal Revenue Service

gave its blessing, but it has been
slow to catch on with employers in
part due to fears of how employees
would react to having a certain per-
centage of their salaries automatical-
ly deferred to a 401(k) plan.

Those fears, however, are largely
unfounded, consultants and em-
ployers say.

"What companies...that have
added autonnatic enrollment Onave
found) in the two to three years is a
very high level of acceptance and
no complaints, even from the peo-
ple who have chosen not to partici-
pate," said David Wray, president of
the Chicago-based Profit Shar-
ing/401(k) Council of America. "I
think the more than decade-old

conversation with American work-

ers about the need to save for retire-

ment is having an effect."
"I think one of the reasons why

(automatic enrollment is) spreading
so fast is because the experience has
been good," said Alan Vorchheimer,

a principal with Buck Consultants
L.L.C. in New York. "In terms Of

employer relations, I haven't heard
lots of complaints about this at all."

"With that said, this feature has
gotten popular over the last couple
of years and the equity markets
have been up," Mr. Vorchheimer
said. "Perhaps the true test will
come when there's a large correc-
tion" in the market.

Indeed, a recent survey conduct-
ed on behalf of the Washington-
based Retirement Made Simpler
coalition found that of the nearly
700 surveyed adults enrolled in an
automatic 401(k) plan, 98% said
they were glad their companies
offered the savings vehicle, with
79% expressing strong agreement.

In addition 95% of the surveyed
adults agreed that automatic enroll-
ment has made saving for retire-
ment easy, while 85% said it helped
them start saving earlier for retire-
ment than they had planned.

And of those who were automati-

cally enrolled, only 7% opted out of
the plan, the survey found.

"A well-defined automatic 401(k)

plan is going to benefit the employ-
ee, first of all by allowing them to
enroll in a default investment that's

appropriate for most employees and
second of all, if they've got auto esca-
lation, by increasing contribution
rates as their pay increases," said John
Gannon, senior vp for investor edu-
cation at Washington-based FINRA.

Columbus, Ohio-based Nation-
wide Financial Services Inc., for one,
held off on automatic enrollment

See AUTO ENROLL next page
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Sponsors consider DB plan transfers
Financial services firms could take overpension administmtion

By JUDY GREENWALD

The first U.S. deal in which a finan-

cial services firm would take over

the frozen defined benefit pension
plan of an outside company could
be just months away, observers say.

Under such a transaction, all of a
plan's assets, liabilities and adminis-
trative duties would be transferred

to a financial services firm, and pro-
ponents say many plan sponsors
would welcome the method to

relieve themselves of the responsi-
bility for their frozen defined bene-
fit plans.

Proponents say that would also
benefit workers and retirees by
putting plan management under
the oversight of sawy financial
managers rather than firms that
may have limited investment exper-
tise.

While there is general agreement
that the idea is attractive, many
issues have yet to be worked out
and opposition could emerge from
various fronts.

There are plenty of defined bene-
fit plans that have been frozen. A

survey this year by Arlington, Va.-
based Watson Wyatt Worldwide
found that 138 out of 638 Fortune

1000 companies had frozen or ter-
minated plans.

Whether the idea would have the

blessing of the Pension Benefit
Guaranty Corp., the Internal Rev-
enue Services and Labor Depart-
ment, must be worked out.
Observers also say legislation may
be needed (see story, page 12).

Another question is how such a
deal would be structured. One pos-
sibility is the approach New York-
based Citigroup Inc. used in estab-
lishing a nonbank subsidiary to
acquire Thomson Regional Newspa-
pers Ltd.'s U.K. pension fund earlier
this year. The bank is "actively
pursuing" such initiatives in the
United States as well, a spokeswom-
an said.

Cost is another issue. Transferring
the assets and liabilities of a plan
is expected to be less expensive
than buying annuities from insur-
ers-assuming the employer termi-
nated the plan-but whether it
would be economically feasible to

do so has not been determined.

That could depend on regulatory
requirements.

Some observers question finan-
cial services firms' current willing-
ness-and even competency-to
run pension plans, considering the
billions of dollars lost in subprime
mortgages. But many say the idea's
time has come.

"I think it's likely to happen
sooner or later simply because it's a
perfect convergence of public and
private interests," said former PGBC
Executive Director Bradley D. Belt,
who is now chairman and chief

executive officer of Washington-
based Palisades Capital Advisors
L.L.C.

Mr. Belt said he is holding discus-
sions with potential business part-
ners, plan sponsors and regulators
about how to best structure these

transactions. Palisades is affiliated

with New York-based Reservoir

Capital Group, a private investment
firm with $3 billion in assets under

management.

See PENSION page 12

403(b) sponsors face tougher rules
IRS compliance regulations mean more work for nonprofit employers

By JERRY GEISEL

Many nonprofit employers that
offer 403(b) defined contribution
plans have plenty of work ahead of
them to bring their plans into com-
pliance with final Internal Revenue
Service regulations.

The rules, which were published
in July and generally go into effect
on Jan. 1, 2009, will end the almost
casual way many 403(b) plans have
been administered. Most of these

plans are funded solely through
employees' salary deferrals, with no
matching contributions from
employers.

Now such plans must have offi-
cial documents laying out adminis-
trative responsibilities and benefit
features. That will end practices in
which employers exercised little
direct control over the plans, ceding
that authority to mutual funds and
insurers offering investment

options, as well as to plan partici-
pants.

For example, it was not uncom-
mon for an employee to ask the
investment fund vendor for a hard-

ship withdrawal of funds without
the employer ever knowing of such
a request or whether the employee
was legally entitled to the distribu-
tion, experts say.

In other cases, employees with
403(b) plan accounts at several
financial institutions might have
requested hardship distributions
from all investment providers. Even
though the distributions may have
violated IRS rules that limit such

distributions, the funds still may
have been distributed because of a

lack of coordination among the
funds.

"There was no central coordina-

tion," said Peter Gold, a principal in
the Stamford, Conn., office of Buck
Consultants L.L.C. "In many cases,
administration was haphazard."

In some situations, the employ-
er's sole function was transferring
funds that employees contributed

through salary deferrals to mutual
funds and insurers, said Glenn
Poehle, a principal with Mercer
L.L.C. in Richmond, Va.

Taking over administration from
outsiders is "going to be a huge
challenge" for some 403*) plan
sponsors, said Terri Vaughan, a vp
with Aon Consulting in Winston-
Salem, N.C.

"There is going to be a lot of work
to do and a lot of attention to

detail," Ms. Vaughan said.
Among other things, as employ-

ers take on more administrative

responsibilities, they may, in some
cases, retain one firm to manage dif-
ferent vendors and ensure that ven-

dors share information with each

other.

Some employers with 403(b)
plans, though, already are in com-
pliance with the IRS rules and will
have to make, few, if any, changes.
In general, small school systems will

See 403(b) page 16

RANKING: 401(k) plan administrators / Page 14 Next Benefits Management Section: Dec. 10 - Benefit Consulting & Outsourcing
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Auto enrollment may not fix low 401(k) contribution problem
By SALLY ROBERTS

While automatic enrollment

addresses employee inertia and will
increase overall participation rates
in 401(10 plans, such passivity
works in two ways, consultants
warn.

Once employees are automatical-
ly enrolled in the plan at a low
default rate-typically 3%-many
stay there rather than take the ini-
tiative to increase their contribu-

tions, and that can lead to inade-
quate retirement savings, consul-
tants say.

Automatic escalation features

and effective communications play

a key role in preventing this from
happening, consultants say.

Automatic enrollment "tends to

anchor people around the default
rate," said Alan Vorchheimer, a

principal with Buck Consultants
L.L.C. in New York. "That's why
auto (escalation) is so important."

Indeed, "One of the issues you do
get is a downward pull on the high
savers" who would normally save
more if it weren't for automatic

enrollment, said Pamela Hess, direc-
tor of retirement research at Hewitt

Associates Inc. in Lincolnshire, Ill.

"We need to be rethinking the
default. Most plans default at 3%
and that's not enough. We need to

get people beyond 3% to 4%, 5%
and 6%. With contribution escala-

tion, we can do that over time, but

certainly there is that downward
pull," she said.

Typically, under automatic con-
tribution escalation, employers
increase employee contribution
rates each year until employees are
eligible for the full company match.

But it's not just about auto escala-
tion, according to Mark Dzierzak, a
Chicago-based senior manager with
Deloitte Consulting's Human Capi-
tal Practice.

Employee passivity is "something
that I think can get cured by more
effective communications«loing a
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better job of showing participants
the power of the concept," Mr.
Dzierzak said.

"One of the greatest challenges is
to make participants understand
the concept of why they are in the
plan, the power of the plan and the
growth potential should they take a
more active approach in the plan,"
he said.

The Houston-based North Ameri-

can unit of Australian diversified

resource company BHP Billiton
Ltd., for one, does not encounter
this problem. It set its deferral rate
at 6% when it began automatically
enrolling new hires into its 401(k)
plan in 2002, said Cindy Barker,

6 REASONS WHY YOU SHOULD TAKE A HARD

LOOKAT CAPTIVES IN A SOFT MARKET - AND

ANY OTHER TIME.

Why are captives established and, more importantly, why do they flourish in a soft market? The key reason is risk
managers' determination to advantageously position themselves for the inevitable upswing Coupled of course with
the fact that captives are a great decision in any market. But that's just the start. Other reasons include:

Control - many captive participants value control over
risk retention, claims handling, risk management and
coverage. Thus their insurance program becomes an
investment, not just an annual expense or commodity.

Frictional cost - prospective captive owners who take
the long view see today's market as an ideal time to
cost-effectively establish and commit to a captive for
the future.

Expanded coverage - potential access to expanded
lines of coverage normally excluded in the standard
rnarket.

Stability in an unstable market - eliminates the
instability and volatility of market cycles and can
provide insureds with greater alternatives and leverage
as the market changes.

Long-term reward - a way of controlling losses
regardless of the ups and downs of the market.

Balance - captive participants can balance their risk
appetite with an appropriate and commensurate price
for their excess risk transfen They can then stabilize
their results by sharing with their captive partners.

A Travelers company

THE TOP REASONS WHY DISCOVER RE IS THE CAPTIVE

PROVIDER FOR YOU IN ANY MARKET.

At Discover Re our sole focus is Alternative Risk

Transfer. This singularity of purpose allows us to
approach every opportunity differently, customizing
programs according to varying risk appetites. This
approach can be especially advantageous in a soft
market - for all the same reasons you commit to a
captive in any market. Reasons that at Discover Re,
we are totally committed to.

In addition, we bring a depth of experience that
comes from our 17 years in the industry and a focus
on writing captives since 1996. Hence our ability to
execute programs with precision and insight. And
while we offer the inherent flexibility of a small,
dynamic organization, we have the financial backing
and support of our parent - Travelers.

Finally, our experienced and dedicated captive unit,
Specialty Marketing Group, approaches the captive
market on an exclusively unbundled basis. Which is
why our reputation is one of delivering results via
creative problem solving, regardless of the state of
the market.

DISCOVERJ
5 Batterson Park I Farmington, CT 06032
www.discover-re.com

retirement plan services manager.
"We were told that we were being

aggressive at the time," she said. But
"since our purpose was to make sure
people didn't miss out on any
matching contributions, we

enrolled them at the full 6%."

And the company has had few, if
any, complaints, Ms. Barker said.

"Once they start the job, they're
not used to getting whatever that
paycheck is, so they're perfectly OK
with it," she said. "We've have very
few people who go back and reduce
it."

BHP Billiton matches 100% of

employees' salary deferrals up to the
first 6% of pay.

Auto enroll:

Boosts rate

CONTINUED FROM PREVIOUS PAGE

until earlier this year due in part to
concerns over how employees might
react to it, said Mark Swanson, bene-
fits planning consultant. "Absolute-
ly, we were concerned. Doing this is
in many ways a good step, but a
huge change in our traditional cul-
ture," he said. In the end, those con-
cems were largely unfounded.

Of the more than 4,000 employ-
ees who were affected by the corn-
pany's automatic enrollment pro-
gram, Nationwide received only
eight formal complaints from
employees expressing disapproval,
Mr. Swanson said.

In April, Nationwide began auto-
matically enrolling any employee
who was not contributing at least
3% of salary into the company's
401(10 plan at a 3% default, unless
they choose not to participate.
Under the plan, those employees
also will see their contributions auto-

matically increase by one percentage
point each year until it reaches 6%,
which is the level at which Nation-

wide matches SO% of employee con-
tributions, Mr. Swanson said.

Of 4,359 eligible Nationwide
employees, about 1,000 enrolled on
their own, 1,058 opted out and
about 3,200 were automatically
enrolled in the plan. Overall partici-
pation for its 33,440 eligible employ-
ees went from 77% to 9596 with

automatic enrollment, he added.
Others have also adopted the fea-

ture. Of more than 300 plan spon-
sors surveyed this year by Lin-
colnshire, Ill.-based Hewitt Associ-
ates Inc., 34% automatically
enrolled employees in their 401(10
plans, up from only 19% in 2005.

Those numbers are expected to
rise as regulatory and legal issues
associated with automatic enroll-

ment have recently been resolved.
Earlier this month, for instance,

the IRS provided guidance on how
401(10 plans offering automatic
enrollment can qualify for a safe har-
bor exempting employers from
nondiscrimination tests to determine

that average salary deferrals made by
highly compensated employees do
not exceed average deferrals of rank-
and-file employees by a legally per-
mitted amount (BI, Nov. 12).
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Pension: Frozen defined benefit plans may be shifted to financial firms
CONTINUED FROM PAGE 9

"I think it's an intriguing idea,"
said Larry Sher, a principal and
director of retirement policy at Buck
Consultants L.L.C. in New York.

"On the surface, it would seem to

have potential benefits for the
employees, the employer, the
PGBC."

Joe McDonald, Bridgewater,
NJ.-based principal with Hewitt
Associates Inc., said frozen defined

benefit plans often drain a plan
sponsors' resources, finances and
credit rating, and shifting such
plans would allow companies
to "not have to deal with this

legacy pension obligation they
have."

However, because financial ser-
vices firms likely would have a sig-
nificant cost advantage over heavily
regulated insurers that offer annu-
ities to employers that terminate
their plans, the idea likely will
incur insurance industry opposi-
tion, observers say.

Financial services firms would

be acting like insurers, and "yet
they don't have to pay all these
premium taxes and have all the
reserve requirements" and other
regulations to follow, said Mr. Sher.

"The insurance industry probably
is not going to be very happy about

this," he said.

Michael Gallo, senior vp, retire-
ment income for annuity provider
New York Life Insurance Co., said in
a statement that "from a regulatory
and compliance standpoint, it is
important that noninsurance firms
be held to the same capital and
quality standards as the insurance
industry."

"When today a plan sponsor
wants to walk away from promises
related to prior service," the sponsor
must ensure that promises made to
plan participants are kept, said
Cynthia Maliett, Boston-based
vp, U.S. Retirement Solutions, for
New York-based Metropolitan Life

Insurance Co.

This is the key factor distinguish-
ing annuities employers buy from
insurers, which protect plan partici-
pants, from plans proposed by
financial service companies, which
would not protect participants, said
Ms. Mallett.

If these transactions are "not

priced meaningfully better than
insured annuities, I suspect there
wouldn't be a huge market," said
Scott Macey, Somerset, NJ.-based
senior vp and director of govern-
ment affairs for Aon Consulting.

For instance, Mr. Sher said the IRS

allows sponsors to make tax-
deductible contributions to defined

LLOYD'S

r CROSS

BAD

benefit plans, but "it's not clear that
from a tax policy standpoint" that
financial institutions could take a

deduction for contributions of

acquired plans, which could
increase their price.

The more options plan sponsors
have "for dealing with any kind of
benefit or pension issue, the more
they like it," said Mr. Macey. "That
doesn't mean they would necessari-
ly end up doing it, but they would
consider it."

Stuart Shears, treasurer for Wilm-
ington, Del.-based Hercules Inc., a
specialty chemical manufacturer,
said the appeal would depend on
the specific plan. "Itt makes sense to
me if you had a plan that was very
well-funded and was relatively
small compared to the size of the
company."

However, Pete Ronza, director of
compensation and benefits at
the St. Paul, Minn.-based University
of St. Thomas, said, 'Td be very
nervous if 1 was a participant" in
such a plan or held a vested interest
in it. "Are they just selling me as
the next step of closing the plan
down, or is this indeed a last hope
to be able to resuscitate the plan?
The only answer to that is how
they write this thing up, because in
some instances, plan participants
may prefer to close to plan down"
and get whatever they can, said Mr.
Ronza.

Regulatory
approval
unresolved

By JUDY GREENWALD

A critical but unanswered question
in determining whether financial
services firms could take over frozen

defined benefit plans is whether
they will get regulatory approval
and, if so, what the stipulations
might be, observers say,

"Depending on what the feds do,
that could have a massive impact
on whether your good idea is still
good or terribly awful," said Pete
Ronza, director of compensation
and benefits at University of St.
Thomas in St. Paul, Minn.

Agencies with oversight of
defined benefit plans include the
Pension Benefit Guaranty Corp.,
Internal Revenue Service and Labor

Department.

"'these proposals merit serious
consideration," Charles E.F. Millard,
PGBC interim director, said in a
statement. "Both retirees and the

pension insurance program could
benefit if underfunded pension
plans are securely transferred from
less secure plan sponsors to more
sound financial institutions. Of

course, many risks and regulatory
issues will have to be ironed out."

Bradford P. Campbell, assistant
secretary of Employee Benefits Secu-
rity Administration, said in a state-

See GUIDANCE page 14
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403(b): Nonprofit defined contribution plans must meet new rules
CONTINUED FROM PAGE 9

face the biggest challenges in meet-
ing the new rules; health care sys-
tems, which often have large bene-
fits departments, generally will face
the fewest compliance problems,
consultants say.

For example, at North Shore-
Long Island Jewish Health System,
"We always have been proactive in
our approach," said Joseph Cabral,
chief human resources officer in

Lake Success, N.Y.

To that end, the health care sys-

tem has a written plan document,
with an investment committee that

decides which funds to offer plan
participants and a record-keeper
who tracks employee information.

Other plan sponsors say they are
well along in moving toward com-
pliance.

For example, the Archdiocese of
Chicago is working to finalize a
plan document and is forming an
investment committee to oversee

investments offered to employees,
said Chris Cannova, associate direc-
tor of human resources.

PROFESSIO

At the same time, though, anoth-
er IRS requirement-that, with very
limited exceptions, all employees be
offered the ability to make pretax
contributions to the plans-isn't an
issue for some plan sponsors.

"Whether an employee is a
housekeeper or a highly paid clini-
cian, the employee can make con-
tributions," said the health care sys-
tem's Mr. Cabral.

Opening the plan to all employ-
ees is especially important in

attracting and retaining older
employees, who may only want to

work part-time.
"We did not want to exclude

employees from this opporunity to
contribute. regardless of the num-
ber of hours they work," said the
archdiocese's Mr. Cannova.

While the IRS rules will result in

403(b) plans more closely resem-
Wing 401(k) plans, they still will dif-
fer in a couple of ways.

One key difference is that
employees' 403(b) plan salary defer-
rals are not subject to an IRS nondis-
criminat.on test, which is run on
401(k) plans to determine that aver-

age deferrals made by highly com-
pensated employees do not exceed
those of rank-and-file employees by
a legally set amount.

Additionally, employees enrolled
in 403(b) plans with at least 15
years of service can make, in some
situations, an extra $3,000 a year in
contributions, with a limit of up to
$15,000 in catch-up contributions.

"Those are some key advantages,"
said Robyn Credico, national direc-
tor of defined contribution consult-

ing at Watson Wyatt Worldwide in
Arlington, Va.
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Associate Editor
Business Insurance, a weekly news magazine and Web site serving the
commercial insurance industry, is seeking an Associate Editor to report and
write stories for print and the Web. Candidate will work closely with the news
editor to report and write breaking news and generate feature content.
Successful candidate must have solid reporting skills with at least 3-5 years'
business reporting experience. Must be deadline oriented, with the ability to
develop and report news and feature stories. Daily news reporting experience
preferred. Position based in New York, with occasional domestic travel.

Crain Communications Inc. offers a competitive salary and benefits package,
profit sharing, and a friendly work environment. Resumes and cover letters can
be submitted for consideration to www.crain.com.

We thank you for your interest in Crain Communications and invite you to
continue to visit our Web site as positions are updated regularly.

Crain Communications is an Equal Opportunity Employer.
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Higher P&1 rates flow
from boom in shipping

By BEN NORRIS

Ship owners face an increase in pre-
mium rates amid an increase in

expensive protection and indemnity
pool claims, with P&I clubs already
imposing increases of between 10%
and 20%, according to London-
based brokerage Aon Ltd.

In its "P&1 Pre-renewal Report
17," the Aon Corp. unit notes

thdt the total value of P&1 claims is

rising as booming shipping opera-
tions become more expensive.

Among the factors contributing
to increases in operating costs are
more sophisticated and expensive
ships, high-value cargoes, advances
in salvage technology, and environ-
mental and personal safety legisla-
tion, Aon notes in its report. There
is also a reported increase in smaller
claims, according to Aon.

The broker projects that the cur-
rent claims trend would produce
2006 claims of $580 million, with
an average claim value of $18.1 mil-
lion, nearly double the 2004 aver-
age of $9.7 million.

The outlook for 2007 is "omi-

nous," with $84 million in claims
after the first six months, more than

the figures for 2006 over the same
period, Aon said in a statement.

Rather than simply increasing
premiums, P&I clubs could react to
the claims surge by demanding
increased levels of deductibles to

reduce the burden of frequent,
smaller claims, Aon said in the
statement. Club retention has

already been raised from $6 million
to $7 million in 2007, the company

2006 P&1 POOL CLAIMS

Claims according to vessel type

3%

29%
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 Other

Source: Aon Ltd.

added.

"Precious premium dollars need
to be shifted, and shifted up and
away from the mundane and pre-
dictable and towards the less certain

and volatile. The pool must be fully
prepared to cope with the rigors of a
more expensive operational envi-
ronment and the evidence of 2006

would strongly suggest that the
preparation needs to start immedi-
ately," Stephen Hawke, executive
director at Aon, said in a statement.

Copies of the report are available
at www.aon.co.u/*re-renewal.
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Increase in work-related stress

pushes up U.K. illness figures
By STUART COLLINS

A reported increase in stress-related
illness and back injuries for the year
ending in April could mean that the
U.K. health and safety regulator will
miss its targets to reduce work-relat-
ed ill health by 2010.

An estimated 2.2 million people
in 2006/07 suffered ill health they
thought was work-related-10%
more than in the previous year,
according to the "Health and Safety
Statistics 2006/ 07," published earli-
er this month by the Health and
Safety Commission and National
Statistics.

An uptick in musculoskeletal and
stress claims was behind the

increase and reversed the down-

ward trend in work-related ill health

of 2001 to 2006. As a result, the HSC
is not on track to achieve its "Revi-

talizing Health and Safety" target to
reduce the incidence of work-relat-

ed health problems by 20%
between 1999 and 2009.

The incidence rate of self-report-
ed work-related illness was 2,090
per 100,000 employees in the past
12 months, up from the 1,850
reported in the previous period. Fur-
ther analysis is needed to under-
stand the sudden rise in self-report-
ed work-related ill health, the HSC
said in its study.

The HSC also said that it does not

expect to meet its target to cut the
number of working days lost by
2010. The statistics showed an

increase in working days lost in
2006/07, rising to 36 million from
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U.K. officials say rising self-reported musculoskeletal and stress claims have
reversed the previous trend of declining work-related ill health.

30 million in the previous period.
Labor organization the Trades

Union Congress asserted that insuf-
ficient resources at the HSC con-

tributed to the rise in work-related

illness. "The health and safety exec-
utive cannot meet its targets for
reducing occupational ill health by
2010 without a significant increase
in the resources available," Brendan
Barber, TUC general secretary, said
in a statement.

The HSC highlighted the fact that
the number of workplace health
and safety cases prosecuted by the
HSE, the enforcement arm of the
HSC, had increased to 1,141 in 2006
from 1,056 in 2005. The number of
convictions increased in 2006 to

848 from 840 in 2005.

HSC Chair Judith Hackitt said in
a statement: "The rising enforce-
ment figures show that negligence
in workplace health and safety is
not tolerated. The figures also
show that where we have inter-

vened with all industry partners,
together we have and can make a
difference."

The HSC said it is on track to

meet its targets to reduce the inci-
dence of fatal and major injuries.
Some 28,267 major injuries were
reported in 2006/07, down 3% on
the previous period. There were 241
workers fatally injured in the Unit-
ed Kingdom in 2006/07, compared
with 217 in 2005/06, but the trend

for fatal injuries is still down from
1999/2000, according to the HSC.

Swiss Re takes $90OM write-down
Reinsurer vows closer oversight of future use of credit default swaps

By MATT SCROGGINS

ZURICH, Switzerland-Swiss Reinsur-
ance Co. last week reported a nearly
$900 million aftertax write-down

stemming from its exposure to cred-
it default swaps related to mortgage-
backed securities, prompting A.M.
Best Co. Inc. to put the reinsurer's
A+ rating under review.

Zurich-based Swiss Re last week

reported a 1.2 billion Swiss franc
($1.07 billion) loss-981 million
Swiss francs ($876.4 million) after
taxes-from its exposure to two
credit default swaps written for a
client by its Credit Solutions unit.

"These investment grade credit
default swaps were structured to
provide protection against a remote
risk of loss," the statement notes.
"The unprecedented and severe rat-
ings downgrades undertaken by the
rating agencies in October and the
lack of any truly liquid market for
these securities has resulted in a sig-
nificant and material reduction of

the value of the underlying assets."
The reinsurer noted that it has

taken steps to ensure better man-
agement of such financial market
transactions.

Following the announcement,
Oldwick, NJ.-based Best put its A+

rating of Swiss Re and its sub-
sidiaries under review with negative
implications. Best said it will discuss
with Swiss Re's management the
potential for more write-downs
related to this exposure.

In addition, "although the loss
does not exceed Swiss Re's credit

risk tolerance, A.M. Best will further
evaluate Swiss Re's enterprise risk
management in light of this unex-
pected loss and the steps Swiss Re
has taken to minimize such finan-

cial risks in the future," Best said.

Standard & Poor's Corp. said that
its ratings of Swiss Re were not
affected by the write-down.

Subscribe today

visit www.BIEurope.com/subscribe

In Europe we have it covered

Business Insurance
EUROPE--



18 1 Novemoer 26,2007 Business insurance

Medical directors: Can help
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SOX: Far-reaching affect seen for landmark corporate governance law
CONTINUED FROM PAGE 4

doubled to its all-time closing high
of 14,164.53 on Oct. 9 of this year.
During the conference, the Dow
was trading in the 13,000 range as
investors' concern about subprime
mortgage losses grew.

Mr. Oxley said unlike earlier cor-
porate scandals, such as the 19805
"esoteric junk bond" scandal, the
collapse of Enron and WorldCom
resonated with Americans.

"We have changed from a nation
of savers to a nation of investors,"
Mr. Oxley said. "Americans weren't
going to let corporate officers get
away with something like this. After
all, how many financial advisers
were not recommending that every
portfolio have some investment in
Enron and WorldCom in it?"

Over the five years that Sarbanes-
Oxley has been in effect, albeit with
different compliance dates for vari-
ous organizations and deferments

2,000 attend
PLUS 2007
WASHINGTON-More than

2,000 registrants attended
the Professional Liability
Underwriting Society's 20th
annual international confer-

» ence, held Nov. 7-9 in Wash-
1 ington. The conference fea-

tured sessions in educational

tracks relating to executive
liability, medical profession-
al liability and other issues.

The association honored

Maurice R. Greenberg, chair-
man and chief executive offi-

cer of C.V. Starr & Co., with
its PLUS 1 Award for his con-

tributions to the professional
liability industry.

The next conference is

scheduled Nov. 12-14, 2008,
at the San Francisco Hilton

in San Francisco. Informa.
tion is available from Diane

Dukes, director of marketing
and events, at 800-845-0778,
or online at www.plusweb.org.

-By Dave Lenckus
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for some, "SOX has led to greater
unifonnity and discipline in prepar-
ing financials and finding problems
at an earlier stage," said corporate
securities attorney Amy Goodman,
a partner with Gibson, Dunn &
Crutcher L.L.P. in Washington.

In addition, even though law-
makers never intended to mandate

that private and nonprofit institu-
tions comply with the law, the act
"has led to them looking inward,"
Mr. Oxley said.

That is appropriate because
"duties of directors are exactly the
same" at private and public compa-
nies, said corporate securities attor-
ney Gary Brown, a partner at Baker,

Donelson, Bearman, Caldwell &
Berkowitz P.C. in Washington.
"The risks may be a little different,
but the duties are the same."

Some panelists suggested SOX
has not always worked as intended.

For example, Mr. Galban said, the
cost of complying with the act "has
pushed money out of the country,"
as foreign-based companies have
listed on foreign stock exchanges
rather than U.S. exchanges.

But Mr. Oxley disagreed with that
assessment. He said that foreign com-
panies listing on non-U.S. exchanges
reflects "a natural maturation" in the

capital markets. "The capital markets
have met globalization."

"The evidence is clear," Mr. Oxley
added, that foreign companies still
realize "a premium" for listing in
the U.S. and that other countries

have adopted corporate governance
standards similar to those created

by Sarbanes-Oxley.
Heather Fox, a senior vp and

chief underwriting officer for New
York-based National Union Fire

Insurance Co. of Pittsburgh, Pa.,
asked whether the act should have

revealed the subprime mortgage
problem earlier than it did.

"I should think the answer

should be, 'Yes,'" said Mr. Brown,
who also served as a special counsel
for a U.S. Senate committee during

What Does A Bank Know About Risk?

its Enron investigation.
Given the size of subprime mort-

gage-related write-downs that banks
have only recently announced, "it's
difficult to believe" that a bank had

not determined earlier this year that
a write-down was necessary, he said.

"But, you can't depend on the
law" to encourage earlier recogni-
tion of such losses, because "you
can't legislate morality; you can't
legislate trust," he said.

Mr. Brown said companies "have
to concentrate on strong ethics
compliance programs," because
even strong internal controls
designed to prevent accounting
problems "can be circumvented."
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That depends on the bank. Wells Fargo Insurance Services has assembled a
national network of knowledgeable insurance professionals. We've got the
experience to identify and manage just about any threat you can imagine.
And plenty more that you can't.
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That's experience you can bank on.
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Wellness: Weighing the ultimate benefits
CONTINUED FROM PAGE 1 ...

employers use only medical daims
experience, "some groups have used
absenteeism and short-term disability
rates in detennining ROI," she said.
Still, others have tracked the reduc-
tion in the number of health risks

found among employee populations.
Because demonstrating ROI often

took several years, many employers
gave up on the programs, said Shelly
Wolff, national leader for health and
productivity at Watson Wyatt World-
wide in Stamford, Conn.

A PODCAST with Dr. William Hettler, president of
the National Wellness Institute, on the origins of
the wellness movement, can be heard at
www.businessinsurance.com/audio.

"If I look back 25 years ago, well-
ness was a nice thing to have, but as
soon as other...corporate initiatives
needed the resources, it was the first to
go because there was never any busi-
ness case made for it," said Tom Parry,
president of the Integrated Benefits
Institute Inc. in San Francisco.

And even after a wellness program
received the CEO's backing, that did
not mean middle managers would
support it, said Dr. Jack Mahoney,
director of strategic health initiatives
at Pitney Bowes.

"People aim for senior manage-
ment. It never hurts to have the CEO

on your side. But really, the obstade is

that line unit manager who's trying
to understand the trade-off between

investments' in wellness and their"

profit and loss sheet, he said.
While many employers today are

willing to invest in wellness programs
as a retention and attraction tool, that

attitude was virtually unheard of 10
years ago.

"If you have a company that has an
extremely high turnover (and) you've
got a lot of young people chuming
through your company, you'll never
get the payoff. So it doesn't make eco-
nomic sense for them to be investing

in wellness programs," said Dr.
William Hettler, president of
the National Wellness Institute

in Stevens Point, Wis.
Another reason for the slow

uptake of wellness programs
was the fact that previously, health
care costs weren't as crippling to cor-
porate America as they are today.

"It didn't catch on for a very long
time because...we didn't have much

of a problem," said Helen Darling,
president of the Washington-based
National Business Group on Health.

"Many of the people who were
working 30 years ago were men, and
we had a 5 ounger workforce. So it
wasn't something people thought of.
When I went to Xerox in the late

19805, they were still talking about
whether we should have flu shots at

the worksite." said Ms. Darling, who is
a former Xerox benefits manager.

1, I

The introduction of managed care
also slowed the wellness movement,
according to Dr. Mahoney.

"I think what happened is there
was an earnest attempt to look at well-
ness or health improvement and then
all of a sudden the silver bullet arrived.

In the '805 it was second surgical
options and utilization management,
and then in the '905, the biggie was
HMOs. So most employers thozight,
'if I can manage all of my costs
through crashing all of my plans and
going to an HMO and bring my costs
down, I don't need to do this other
stuff, "' he said.

Some employers abandoned initia-
tives after realiying that participation
rates were too low to justify the cost.
Early wellness program participation
rates were usually less than 15%, and,
in some cases, "as paltry as 7% or 8%,"
said Gregg Lehmann, president and
chief executive officer of HealthFit-

ness Corp., a Minneapolis-based well-
ness program vendor.

Lack of appropriate coverage to
encourage the use of preventive
health care services also may have
styrnied the wellness movement, said
Marianne Fazen, executive director of
the Dallas-Fort Worth Business Group
on Health.

"As the costs were rising in the '8Os
and '9Os, 95 cents of every dollar was
spent on treating illness, rather than
wellness and prevention," she said.
"There was no money in wellness."
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Wellness slow to catch on
The idea of promoting wellness
has been around for decades,

although it has taken a while
for it to catch on with corporate
Arnerica.

Dr. Halbert Dunn, known as
the "father of wellness move-

ment," introduced the concept
in a series of lectures he gave at
the Unitarian Church in Arling-
ton County, Va., in the late
19505. Those lectures provided
the basis for his book, "High
Level Wellness," which was
published in 1961.

But Dr. Dunn's ideas didn't

really take root until the mid-
1970s, when others built on his

concepts in founding organiza-
tions such as the National Well-

ness Institute Inc. in Stevens

Point, Wis., as well as the mid-
1980s journal "Health Values:
Achieving High Level Well-
ness," which was later renamed
the "American Journal of
Health Promotion."

A September 2003 U.S.
Department of Health and
Human Services report, "Pre-
vention Makes Common

'Cents'," fostered greater inter-
est in wellness within corporate
America. Citing studies by sev-
eral large employers that

demonstrated a measurable

return on investment for invest-

ing in wellness programs, the
report urged businesses to use
the worksite to disseminate

health information and provide
access to preventive health care
services.

Today, nearly 90% of U.S.
employers with 50 or more
employees offer some type Of
wellness or health promotion
program, according to Buck
Consultants L.L.C.'s October

"Working Well: A Global Sur-
vey of Health Promotion and
Workplace Wellness Strategies."

But the programs vary in
comprehensiveness and dura-
tion.

For example, some worksite
wellness programs focus on a
single risk factor, such as smok-
ing, while others encompass a
variety of risk factors and dis-
eases. Not all of these programs
are directly connected to health
benefits, while some integrate
health promotion and disease
prevention activities with other
programs, including occupa-
tional health, safety, workers
compensation and disability
benefits, the Buck survey found.

-By Joanne Wojcik
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PBGC: Deficit falls to four-year low, but caution urged
CONTINUED FROM PAGE 1

2000, the surplus had grown so
large-to nearly $10 billion-that
benefits lobbying groups, such as
the ERISA Industry Committee,
called for a reduction in insurance

premiums that employers paid the
PBGC. Later, David Strauss, the
PBGC's executive director at the

time, called for a "holiday" in
which premium payments for
employers with fully funded or
overfunded plans would be tem-
porarily suspended.

The agency's surplus was so big,
Mr. Strauss said at the time, that the

economy would basically have to
"crater" for the PBGC's robust

financial position to be threatened.
The year 2000 proved to the

PBGC's high-water mark. While the
economy didn't crater, it certainly
wobbled following the Internet
stock meltdown in 2000 and the

Sept. 11, 2001, terrorist attacks. The
value of pension plan assets-large-
ly invested in stocks-sank, while
interest rates also declined, turning
many overfunded plans into under-
funded ones. That resulted in

employers having to make hefty
contributions to their pension plans
for the first time in many years.

It was more than some could

afford, especially financially trou-
bled companies. The PBGC's sur-
plus soon disappeared, replaced by
a mountain of red ink. The surplus
was hammered by several multibil-

-*fn-dollar losses from the takeover

opension plans from failed compa-
nies such as LTV Corp. and Bethle-
hem Steel Corp., and others such as
United Airlines and US Airways
Group that filed for bankruptcy pro-
tection.

Record dejicit spurs action
In 2004, the PBGC's deficit hit a

record $23.3 billion, which served
as a catalyst for what became the
2006 funding reform law.

While many say it will take years
to know if the latest reform effort

will do a better job of shoring up
the PBGC's financial base, there is
no disagreement that much is rid-

ing on the success or failure of that
effort.

Employers with pension plans
are directly affected. They already
pay nearly $1.5 billion a year in pre-
miums to help fund the PBGC's sin-
gle-employer insurance program. If
the agency's financial problems
once again worsen, Congress could
assess them with yet higher premi-
ums.

Plan participants also could be
affected. If the PBGC's financial

position slides, this could threaten
the agency's ability to honor its
commitments to participants in ter-
minated plans, unless Congress
intervenes with a taxpayer-funded
bailout. Last year, the PBGC paid
roughly $4.3 billion in benefits to
more than 630,000 participants in
failed plans, a huge increase from a
decade ago when it made $800 mil-
lion in payments to about 200,000
participants in terminated plans.

Unquestionably, the 2006 reform
law increases the likelihood that the

PBGC's financial position will con-
tinue to improve, experts say.

For example, that 2006 law, and
one passed the prior year, ensures
the PBGC will receive more premi-
um income to help it meet its obli-
gations, noted Mark Warshawsky, a
former assistant secretary at the
Treasury Department and now
director of retirement research at

Watson Wyatt Worldwide in
Arlington, Va.

The 2005 law raised the PBGC's

annual base premium to $30 per
participant from $19 and put in
place a new indexing method in
which the premium now rises in
tandem with the increase in the

national average wage. In 2008, the
premium will be $33 per partici-
pant.

Additionally, the 2006 law elimi-
nated loopholes in pension law that
enabled many employers to avoid
paying the extra premium contribu-
tions that normally are required if
their plans are underfunded, a
change that should significantly
increase PBGC's premium income,
Mr. Warshawsky said.

Other changes should improve

plan funding and reduce PBGC loss-
es if employers later lettison their
plans. For example, if plans are 80%
funded, they cannot improve bene-

ON THE ROAD TO RECOVERY?

How the PBGC's financial position is
improving ./br single-employer insurance
programs»
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fits; if they are below 60% funded,
benefit accruals are frozen.

Additionally, the 2006 law short-
ened the period of time employers
have to fund liabilities, in most cas-
es. While companies previously had
as long as 30 years to fund liabili-
ties, the new law requires liabilities
to be amortized over seven years.

Speeding up contributions will
result in plans being better funded
over time, Hewitt's Mr. Reiskytl
said.

The 2006 law also makes special
provisions for airline companies,
giving them more time to fund
their plans and allowing them to
use a higher interest rate assump-
tion to value liabilities, a provision
that lowers their liabilities for

reporting purposes and reducing
their required contributions.

At the time Congress was consid-
ering the legislation, some airlines,
such as Delta Air Lines Inc.

and Northwest Airlines Corp., said

Business Insurance November 26, 2007 1 21

without those concessions, they
would have had no choice but to

terminate their plans, dumping bil-
lions of dollars of additional losses

onto the PBGC. While Delta later

folded one plan, it retained its oth-
er plans as did Northwest, though
both airlines froze the remaining
plans.

Congress approved those special
breaks for airlines, reasoning that if
they could keep the plans going,
then the PBGC would be shielded,
at least in the near future, from tak-
ing on the liabilities, said Tonya
Manning, a senior vp and chief
actuary for Aon Consulting in Win-
ston-Salem, N.C.

But one critical reform Congress
did not embrace was to give
employers the ability to recapture
pension plan surpluses. Under cur-
rent law, except in very narrow situ-
ations and with many conditions,
employers cannot remove surpluses
from ongoing plans. And stiff taxes
are imposed on reversions when an
employer terminates an overfunded
plan to wipe out the surplus.

Because of those restrictions and

penalties, employers lack the incen-
tive to contribute more to their

plans than the minimum required
amount, consultants say.

"Employers lack the incentive to
fund at the highest level. They fear
any surplus will be trapped," said
Towers Perrin's Mr. Archer.

Building such surpluses is crucial
to protect the PBGC from losses,
experts say. Even a plan that is
100% funded can quickly become
underfunded if investment results

deteriorate and interest rates fall.

"You can go from 100% funded
to 80% funded just like that, and
then the employer can't afford to
make the contributions. We have

seen that cycle before," Mr. Archer
said.

Giving employers more incen-
tives to boost funding is "unfin-
ished business" that Congress
should address if legislators want to
provide greater assurance that the
PBGC's financial health will contin-

ue to improve, Mr. Warshawsky
said.

Securities: Rare trial over stock price fall heads to jury
CONTINUED FROM PAGE 1

lead plaintiff is the Connecticut
Retirement Plans and Trust Funds,
which claims it lost tens of millions

of dollars.

Meanwhile, the Policemen's
Annuity and Benefit Fund of Chica-
go is pressing its securities fraud
class action case in federal court in

Phoenix against Apollo Group Inc.,
a Phoenix-based company that
offers higher-education programs to
adults.

The two cases are only the 11th
and 12th to go to trial among the
more than 2,500 class actions that
have been filed under the provi-
sions of the Private Securities Litiga-
tion Reform Act of 2005, according
to Adam Savett, director of securi-
ties class action services at financial

risk management consultant Risk-

Metrics Inc. of Rockville, Md.
An "eye-popping" award of at

least $1 billion in the JDS case
"would have a palpable effect" on
future cases, Mr. Savett predicted.
Plaintiffs would be emboldened to

seek greater damages in settlement
discussions, and defendants would
be encouraged "to be a little looser
with the purse strings" earlier in dis-
cussions to avoid going to trial, he
said.

In addition, given the "increasing
activism of public pension funds" as
plaintiffs, a big verdict might
prompt more plaintiffs to go to trial
to seek greater damages than they
could recover in a settlement, said
Kevin M. LaCroix, a partner with
executive liability brokerage Oak-
Bridge Insurance Services L.L.C. of
Beachwood, Ohio.

But while other plaintiffs likely

would use a big award in the JDS
case as a negotiating tool in their
own settlement discussions, the
vast majority of cases still will not
go to trial, predicted Steve Shappell,
managing director of the legal and
claims practice for Aon Corp. unit
Aon Financial Services Group in
Denver. Taking cases to trial is
expensive and time-consuming and
would erode plaintiffs attorneys'
profits, he said.

But avoiding trial is of more inter-
est to plaintiffs attorneys than to
institutional investors that might
conclude they have a fiduciary duty
to reject an inadequate settlement
offer and go to trial, Mr. LaCroix
said.

Indeed, "most plaintiffs attorneys
would certainly be willing to take
that case to trial," said Carol Gilden,
president of the Washington-based

National Assn. of Shareholder &

Consumer Attorneys.
A defense verdict, however, could

encourage defendants in other cases
"to not roll over" and settle quickly,
Mr. LaCroix said. Currently, "not
many defendants are willing to take
that path."

Some observers, however, said
the JDS case would not significantly
impact future cases.

"I'd be real hesitant to construct a

trend out of a case going to a jury,"
said insurer attorney Arthur Wash-
ington, a partner at Mendes &
Mount L.L.P. in New York.

Claims "tend to be so fact-specif-
ic" that one case should not influ-

ence others, said Gary Dubois, pres-
ident and chief executive officer of

New York-based Valiant Insurance

Co., a subsidiary of Bermuda-based
Ariel Reinsurance Co. Ltd.
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barking up aims to ring up
the wrong tree healthy results
in suit over Users of a new health and weight management program

rl * can now carry their personal trainers and nutritionists in

trademark their pockets or In their purses.
Boca Raton, Fla.-based Sense,Inc. recently launched a

personalized health and weight management program in1
What's the difference between $1,100 to which cell phones serve as customers' weight loss coaches.
$4,500 leather handbags that are fashion "It's like having a trainer or nutritionist with you all the
staples for some celebnties and a $20 dog 4% time," said Dr Robert Schwarzberg, president and CEO of
toy that parodies the chic accessories? Sensel Inc

In a trademark and copyright infringe- :
, f Sense, for Weight Loss ts a holistic and personalized

ment lawsuit, Pans-based Louis Vuitton 4 weight loss and management program. which delivers cus-
9 . t

Malletter S.A asserted that the dog toy
0

tomized nutrition and fit-

maker has confused the distinction

between the two product lines. 0 1111 ness Information to
users' cell phones and

/4
.

Fortunately for Las Vegas-based Haute personal Web pages.
0 Put down that

Diggity Dog LL C, which makes pet prod- Users start online bymumn!

ucts that sport names similar to famous G0 entering desired weight,
t

labels, a federal appeals court in Rich-
food preferences, eating

mond, Va., disagreed. In a Nov 13 ruling, R . % . 71
1 habits, meal times, exer-

I. IA . . cise routines and other
a 4th U.S. Circuit Court of Appeals panel information from which Sensei nutritionists develop a plan.
ruled 3-0 that Haute Diggtty Dog did not The program sends Interactive messages to users' cell
violate federal and state trademark and phones with recommendations, reminders and motivational
copyright laws in making and selling its In' A-,
Chewy Vuitton dog toy. fl. .1< tips. Users' progress toward specific goals is tracked.

"When you're trying to empower and encourage people
"No one can doubt that LVM handbags -t•

OL to take better care of themselves, the more personal and
are the target of the imitation by Haute the more targeted the information, the more valuable it
Diggity Dog's 'Chewy Vuitton' dog toys," 4" Dr. Schwarzberg said
the court's opinion states "At the same The program, which costs about $25 a month, is avail-
time, no one can doubt also that the able to Sprint and AT&T cell phone customers, and anyone

can access the online program
Sensel is a Joint venture of Humana Inc. of Louisville,

Ky, and SWISS health care technology firm Card Guard A.G_-
%

4 Long Islanders
I/ 11

0 '0 not charmedi *
0

WARNING Dimking milk may tesult m temporary flatulence, bloating, mamps and dianhea by insurers
. A

A Long Island, N.Y., property owner's group has pretty
Haute Diggity Dog's Chewy Vuitton toy
cannot be confused w,th handbags by No use crying much summed up its attitude toward the Insurance

industry with its name: Ill S.S. Homeowners Insurancedesigner Louis Vuitton, a court ruled.
Scam Stoppers was formed this year to push state legisla-

'Chewy Vuitton' dog toy is not the 'ideal-
ized image' of the mark created by LVM over milk risks, tors to do something about a spate of nonrenewals by

property Insurers concerned about their downstate New
York catastrophe exposure.

The differences are immediate, beginning "Why do they have super exposure? Because they
with the fact that the 'Chewy Vultton' wanted it," said Richard Boodman, a H I.S.S. founder, not-
product is a dog toy, not an expensive, judges rule ing that many homeowners paid premiums to the same
luxury Louis Vuitton handbag " insurer for years or decades before getting a cancellation

"In short," the panel said, "as Haute Dig- notice. "They're being super greedy.Aren't there enough warning labels out there? Some people don't
gity Dog's 'Chewy Vuitton' marks are a From March 2006 to August 2007, property insurersthink so, and they'd like to put one on the most basic foods-milk
successful parody, we condude that they But a federal appeals court panel didn't swallow their claim have nonrenewed 15,500 Long Island homeowners poll-
will not blur the distmctiveness of the The lawsuit, Milton Mills M,D vs Giant of Maryland L.L.C, was cies, 9,000 in Suffolk

famous mark as a unique identifier of its filed by a group of lactose-intolerant plaintiffs against seven diary pro- H.I.S.S. County and 6,500 in Nas-

source. It is important to note, however, cessors and two grocery retailers that sell milk in Washington sau County, a New York

that this might not be true if the parody is Insurance Department
Before they were aware of their condition, the plaintiffs said they

so similar to the famous mark that it likely spokesman confirmed.
suffered temporary "flatulence, bloating, cramps and diarrhea" as a

could be construed as actual use of the Last month, Liberty
result of drinking milk, according to the Nov 16 decision by US Mutual Insurance Co.

famous mark itself" Court of Appeals in the District of Columbia. The plaintiffs said the DON'T CANCEL ON ME agreed to offer new polr
In an e-mailed statement, Haute Digglty sellers "were aware of the effects of milk on consumers who did not cies to 3,305 homeown-

Dog founder Pam Reeder said other design- yet know they were lactose-mtolerant, but the sellers failed to warn ers who received cancellation notices after New York reg-
ers, unaware of the lawsuit, have sent her consumers about those effects." ulators found it was improperly tying continuation of cov-
company cease and desist orders. After her Their suit sought class action status, damages and a permanent erage to buying other products, such as auto insurance.
attorneys informed them of the litigation, injunction requiring intlk sellers to add milk packaging warnings Allstate Insurance Co. has agreed to halt similar tying
the designers decided to "wait for the Judg- But a threeiudge appeals court panel, in upholding a lower court's practices, though the terms of its agreement are still being
ment" before taking further measures, she ruling, dismissed the case and said a warning is unnecessary. "The rtsk worked out, the New York department spokesman said.
noted. that some people will get gas after consuming certain foods, such as Liberty Mutual had planned the cancellations to bring

The company's other parody brands milk, is widely known," the court said "A bout of indigestion does Its 8% homeowners market share on Long Island into line
include Timmy Holedigger, Chewnel No. not justify a race to the courthouse " with its 5.7% statewide market share, a spokesman said
5, Dog Perignonn and Sniffany & Co The number of nonrenewals was within the limit allowed"Indeed, were the rule otherwise, a variety of food manufacturers as

Haute Diggity Dog attorney James by state insurance law, he added.well as stadiums, bars, restaurants, convenience stores, and hot dog
Petruzzi of Mason & Petruzzl in Houston stands throughout the country would be liable to millions of would- H.I.S.S. members, though, aren't happy. Mr Boodman

said New York should deny licenses to any insurers thatsaid the company had no insurance to be plaintiffs every day Plaintiffs' novel claim falls far short of what
cover its defense. D.C law requires," the ruling stated refuse to write Long Island policies. Created by a group of

homeowners at a coffee shop, H.1.S S Is hoping to expandLouis Vuitton is considering its legal
its membership throughout Long Island and eventually tooptions, a spokeswoman said neighboring states, Mr. Boodman said.
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