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Federal OSHA restricts authority
of North Carolina safety agency

WASHINGTON—The federal Occupa-
tional Safety and Health Administration is
taking control over new workplace safety
complaints from the North Carolina De-
partment of Labor, the first time OSHA has
unilaterally restricted a state’s authority to
investigate new complaints.

During an Oct. 23 news conference, U.S.
Labor Secretary Lynn Martin said that
OSHA's Raleigh, N.C,, office no longer will -
refer workplace safety complaints to the
state labor officials. Instead, it will run its

Continued on next page

Cost of Oakland fire mounts

Personal lines insurers
to pay brunt of losses
of at least $1.2 billion

By LOUISE KERTESZ

OAKLAND, Calif.—The fire
storm that roared through an af-
fluent area of Oakland, causing
more than $1 billion in insured
damages, is not expected to force
prices up in the cheap commercial
property/casualty insurance mar-
ket.

Homeowners insurance is a tre-
mendously profitable line for in-
surers, which have more than
ample resources to pay fire losses.

However, the loss is yet another
blow to the catastrophe reinsur-
ance market, where capacity has
been shrinking due to a series of
huge losses in recent years.

The Rahway, N.J.-based Prop-
erty Claim Services Division of the
American Insurance Services
Group estimates that insured
losses from the fire could reach
$1.2 billion and assigned it Catas-

(]

trophe No. 87. That figure includes
the cost of structures, contents and
vehicles as well as living expenses
for policyholders.

The ASIG division estimates that
only about 2% of the losses were
commercial losses. Among those
was a large apartment complex
and some damage to local utilities.

Insurers, though, say they expect
that insured losses from the fire—
the worst since the 1906 San Fran-
cisco fire following an earthquake
—will climb.

And the city of Oakland, report-
ing through the California Qffice
of Emergency Services, estimated
total insured and uninsured prop-
erty damage at $5 billion, tripling
its preliminary estimate of $1.5
billion.

“When we were able to get in
there and survey the extent of the
damage, the scale of the disaster

Continued on page 37

NOLHGA’s offer
for Executive Life
recommended

By JOANNE WOJCIK

LOS ANGELES—California Insurance Commissioner John Gara-
mendi is recommending that the nation’s life insurance guaranty funds
take control of Executive Life Insurance Co. despite a flurry of objec-
tions by policyholders and another state insurance regulator’s attempt
to intervene in the failed insurer’s rehabilitation.

,Mr. Garamendi is “conditionally’”” recommending that California Su-
perior Court Judge Kurt Lewin, who is overseeing the Executive Life
conservatorship, select an offer by the National Organization of Life &

Health Guaranty Assns. that would pay policyholders at least 89 cents

on the dollar for amounts not covered by guaranty-funds.

The NOLHGA offer—which is supported by the U.S. life insurance
industry—would guarantee a higher return for policyholders than any
of the other eight bids submitted, Mr: Garamendi noted.

NOLHGA, which is composed of 48 state life insurance guaranty
funds, outlined its proposal in late August and enhanced the bid earlier
this month (BI, Oct. 21; Oct. 14; Sept. 2). )

Meanwhile, attorneys for several policyholder groups were preparing
to file motions in Los Angeles Superior Court last Friday objecting to

House approves penalties

for cases of insurance fraud

Continued on page 38

The fire ravaged 1,900 acres, destroying 2,449 houses and leaving at least 23 dead and 150 injured.

Upjohn vows to fight
giant punitive award

By MEG FLETCHER

CHICAGO—The Upjohn Co. will
fight a Cook County Circuit Court
jury’s award of $127.7 million in
damages in a suit by a man whose
left eye was irreparably damaged
in 1983 after a doctor accidentally
injected it with an Upjohn drug.

The jury awarded Meyer Proctor,
70, of Park Forest, Ill., $3 million
in compensatory damages and
nearly $124.6 million in punitive
damages.

Legal experts are crificizing the
award—one of the largest personal
injury awards in U.S. history—
given the March ruling by the U.S.
Supreme Court that called for trial
court judges to better instruct
juries on the purposes of punitive
damages and required sufficient
judicial review of punitive damage
awards.

The Upjohn verdict may help
fuel a backlash among other courts

Risk Management Forum sees
changes, challenges ahead

Page 3

and in state legislatures to limit
punitive damage awards, some
suggest.

Mr. Proctor sued Upjohn and Dr.
Michael Davis, an ophthalmologist
in Olympia Fields, Ill., after Dr.
Davis in 1983 accidentally injected
the anti-inflammation drug Depo-
Medrol directly into his eye rather
than around the outside of the eye.

Mr. Proctor, a retired press
spokesman for the Illinois Depart-
ment of Mental Health, lost sight
in that eye within minutes because
of the toxicity of the drug.

Mr. Proctor was in constant pain
as the eye shriveled up, and three
operations failed to correct the
problem.

The eye was removed five
months after the injection.

Barry D. Goldberg, the lawyer
who represented Mr. Proctor,
blamed the loss of the eye on the
“callous marketing tactics” of Up-
john, a pharmaceutical manufac-

turer whose net worth he put at
$1.8 billion.

Since 1959, Upjohn ‘‘created a
market and supported, advertised
and promoted” injection of the
drug near the eye, though the drug
was never approved for this use,
said Mr. Goldberg, who is with
Goldberg & Goldberg of Chicago.

“The label should have stated
that Depo-Medrol was not recom-
mended” for injection near the eye,
the suit charged:!

In addition, the suit contended
that Kalamazoo, Mich.-based Up-
john should have warned physic-
ians about the risks associated
with using the drug by:

® Asking the U.S. Food and
Drug Administration to include
with the product packaging a
warning about the risks posed by
injecting the drug in or around the
eye.

® Mounting an educational cam-

Continued on page 36

Rhode Island governor blocks
proposed work comp rate hike
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OSHA limits state’s authority

Continued from previous page

own investigations. The Raleigh OSHA office also will investigate new
complaints of employer sanctions against employees for reporting un-
safe conditions. Pending claims still will be handled by the state.

OSHA has never before unilaterally restricted responsibilities granted
states under the 1970 OSHA Act, though more than 20 states have their
own programs (BI, Oct. 7). Revelations that North Carolina officials had
never inspected a poultry plant that operated for 11 years before a fire
killed 25 workers and injured 55 more raised serious questions about
the effectiveness of the state program (BI, Sept. 9).

“While we would prefer that these additional inspections be con-
ducted according to state rules and procedures. . .we will welcome
whatever assistance is available to better protect North Carolina work-
ers,” state Labor Commissioner John Brooks said. “Concurrent federal
jurisdiction in this limited circumstance is not a threat to the state and
is in no way a takeover of the state OSHA program.”

Utility wins pollution coverage

CHICAGO—The first jury trial involving a public utility’s elaim for
coverage for environmental cleanup costs ended last week with a poli-
cyholder victory. «

A Cook County Circuit Court jury ruled that Central Tllinois Public
Service Co. did not expect nor intend to pollute the environment and
therefore can tap its environmental impairment liability coverage.
American Empire Surplus Lines Insurance Co. wrote a $15 million
claims-made EIL policy for the gas utility in 1983.

The litigation stems from tar pollution at a site in Taylorville, 111,
where CIPS formerly operated a coal gasification plant.

The Springfield-based utility continues to litigate with about 20
comprehensive general liability insurers over coverage for cleanup
costs at the Taylorville site and three other sites in Tlinais,

Cleanup costs at the Taylorville site exceed $10 million, said utility
attorney Michael Magril of Anderson, Kill, Olick & Oshinsky in New
York. There are no estimates for cleanup costs at the other sites.

“Insurers are closely watching this case,” said Mr. Magril, noting
that there are more than 1,500 former gas manufacturing facilities
in the nation. A byproduct of the process that turns coal into gas is
tar residue that can contaminate the soil and groundwater.

National Union appeals award

BOSTON-—National Union Fire Insurance Co. of Pittsburgh, Pa.,
which wrote property damage and business interruption coverage
for General Dynamics Corp,, is appealing a $20.3 million award to
the defense contractor related to a 1977 shipyard accident.

A federal judge earlier this month ordered the American Interna-
tional Group Inc. unit to pay General Dynamics $9.2 million in damages
and $11.1 million in interest on a claim stemming from an accident at'a
Quincy, Mass., shipyard. A crane toppled into a basin where tankers
were being built, damaging ships and disrupting production.

National Union is appealing the award to the 1st U.S. Circuit Court of
Appeals in Boston, contending that the damage claim is overstated, said
Marc Temin, a lawyer representing General Dynamics, Lawyers for the
insurer would not comment.

The insurer wrote $25 million in property and business interrup-
tion coverage for General Dynamics excess of an underlying layer
of $1.5 million and a self-insured retention of $250,000, said Mr. Temin,
with the Boston firm of Foley, Hoag & Eliot.

Primary insurer Protection Mutual Insurance Co. has paid its portion
of the loss, according to Mr. Temin.

MetLife, MONY GIC deal

NEW YORK—Mutual Life Insurance Co. of New York and Metropoli-
tan Life Insurance Co. have an agreement to reduce MONY's exposure
to poorly performing commercial mortgages and bolster MetLife’s
guaranteed investment contract business with pension plans.

Under the agreement reached last week, MetLife will offer all
qualified pension plans that have invested in MONY GICs the option of
exchanging their GICs for a MetLife contract.

Eighty percent of the book value of the GICs will be backed by up to
$1 billion of commercial mortgage and bond investments that MONY
will transfer to MetLife. MetLife will hold these funds in a separate
account. The interest rate that MetLife will pay on this portion of the
contracts will be based on gains or losses from the commercial mort-
gages and bonds.

The interest rate on the remaining 20% of the contracts’ value will
be the same as the original MONY contract.

In addition, MetLife will begin coinsuring 20% of the GICs that
MONY retains, up to $300 million.

The deal will strengthen MONY's capital ratio—or the ratio of net
worth to total assets—to between 5.8% and 6% by year-end from from
5.3% as of Sept. 30, a MONY spokesman said. “It allows us to offer
options to our customers and it will reduce our exposure to commercial
mortgages through the transfer of underlying assets used to fund
GICs.”

A MetLife spokesman said that while the company is receiving
a fee for coinsuring the GICs that MONY retains, it is entering
the deal primarily to increase its separate account GIC business.

New hearing in tobacco case

WASHINGTON—The U.S. Supreme Court has ordered a new round
of oral arguments in a case that attempts to hold cigarette manufactur-
ers liable for injuries caused by smoking.

The case before the court questions whether the Federal Cigarette
Labeling and Advertising Act pre-empts state tort suits charging

Continued on page 38

Errors & omissions

® The telephone number for the National Managed Health Care
Congress was incorrectly listed in the Sept. 23 issue. The correct
number is 617-487-6700.

House passes penalties
for insurance fraud cases

By JERRY GEISEL

WASHINGTON—A congressio-
nal conference committee soon will
begin trying to iron out differences
between House- and Senate-ap-
proved measures that for the first
time would set specific federal
criminal penalties for insurance
fraud.

Fraud provisions strongly
backed by state regulators and in-
surers are included in a broader
anti-crime bill, HR. 3371, ap-
proved last week by the House of
Representatives on a 305-118 vote.

Somewhat different insurance
fraud provisions were part of anti-
crime legislation, S. 1241, that the
Senate passed in July (BI, July 15).

Both-bills would establish fed-
eral criminal penalties for several

types of insurance fraud, includ-
ing:

® Knowingly filing a fraudulent
financial statement or report with
a state insurance regulator.

® Embezzlement or theft of in-
surance company funds or premi-
ums.

® Falsifying insurance company
records with the intent to defraud
an insurer or policyholder.

® Criminally obstructing oro-
ceedings before state insurance
regulators.

Congressional conferees should
not have much difficulty working
out the differences in the bills, in-
surance industry lobbyvists say.

“We do not foresee that the dif-
ferences should be that difficclt to
resolve. Legislators want fo work
together to enact meaningful lagis-

lation to help reduce the problem
of insurance fraud,” said Melissa
Wolford, director of federal affairs
for the American Insurance Assn.
in Washington, D.C.

“This is an area where legislators
can reach agreement,” said Peter
Lefkin, vp-federal affairs in the
Washington, D.C., office of Fire-
man’s Fund Insurance Co.

The two bills differ on, among
other things:

® Maximum criminal penalties.

The maximum financial penalty
under the House bill would be a
$500,000 fine per organization or a
$250,000 fine per individual. In-
surance fraud also would carry
prison sentences of up to 10 years,
though a 15-year sentence could be
handed down if the fraud jeop-

Continued on page 36

Dancers sue over pensions

Ballet stars seek to collect benefits when they quit dancing

By CHRISTINE WOOLSEY

NEW YORK—Does a ballet
dancer “‘retire”’ when he or she
stops dancing professionally? '

Yes, say nine of the nation’s top
ballet dancers, who are suing their
labor union and the trustees of the
union’s pension plan. The dancers
want to collect retirement benefits
—no matter how small—when they
retire from professional dancing
rather than when they reach age
65.

The suit, filed in the U.S. Dis-
trict Court in New York, contends
that the American Guild of Musi-
cal Artists has not fairly repre-
sented ballet dancers in negotiat-
ing pension benefits.

The plaintiffs include dancers
from the American Ballet Theatre,
the New York City Ballet, the Jof-
frey Ballet and the Dance Theatre
of Harlem, Among the plaintiffs
named in the suit, which seeks

Dancers from the American
Baliet Theatre and other troupes
are seeking changes in their
union-sponsored pension plan.
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Benefit consultants listed

Business Insurance will publish its annual directory of employee
benefit consultants in the Dec. 16 issue, which will also contain a
Spotlight Report forecasting trends in the employee benefit market
in 1992,

The directory is published as an editorial service; there iz no
charge to be included. However, consultants must fill out anc re-
turn a questionnaire provided by BI.

If your company provides employee benefit consulting services
and you have not yet received a questionnaire, please request one
by calling Karen Armaganian at 312-280-3195.

The extended deadline for returning completed questionnaires
to Business Insurance is Nov. 11.

class-action status on behalf of
more than 1,000 ballet dancers co-
vered by the plan, are such famous
ballet stars as Cynthia Gregory,
Fernando Bujones, Martine van
Hamel and Marianna Tcherkassky.

The suit seeks termination of the
pension plan, compensatory dam-
ages in excess of $5 million and $15
million in punitive damages.

“The basis of the plaintiffs’
claim is that the pension plan’s
normal retirement age of 65 bears
no rational relationship to the age
at which dancers are compelled to
retire and need income—almost al-
ways prior to age 40—and was
maintained at 65 arbitrarily and
capriciously by the trustees,” the
complaint states.

“The union and the trustees have
actual knowledge that not one sin-
gle member of the plaintiff class
has ever remained an active danc-
ing member of a union collective
bargaining unit to the fund’s nor-
mal retirement age of 65, accord-
ing to the complaint.

“Despite this knowledge and the
demands of the plaintiff class that
the union bargain for retirement
income that can be made available
when dancers actually retire, the
union has failed, neglected and re-
fused to bargain for employer con-
tributions to any vehicle other
than” the pension fund, the suit
charges.

In additicn, the complaint says,
““the pension plan diseriminates
against dancers relative to the
union's non-dancer members—
principally opera performers—be-
: Continued on page 32
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Risk management forum

Weather trends,
population shift
increase risks

By GAVIN SOUTER

MONTE CARLO, Monaco—The severe impact of changes in
weather and population patterns are two
crucial areas that risk managers will have
to address, experts agree.
o b/ A%~ The huge increase in weather-related
s Z losses should be attributed to lasting
= changes in weather patterns and not to a
run of bad luck, said Andrew Dlugolecki,
chief manager-operations at General Acci-
dent Fire & Life Assurance Corp. P.L.C. in

Perth, Scotland.

Industrial emission of gases that harm the earth’s atmo-
sphere cannot yet be proved to be causing storms and
drought, but if risk managers wait for hard evidence to
emerge, it will be too late, he said.

Changes in demographics are more widely accepted as in-
evitable, but they still will have severe effects on risk man-
agement, despite their predictability, two consultants agree.

The three experts participated in a session on “‘mega-
trends” affecting risk management at the Risk Management
Forum, which was co-sponsored by the European Assn. of
Risk Managers and the Risk & Insurance Management So-
ciety Inc, earlier this month in Monte Carlo.

Scientists insist that it is too early to assess whether there
is a fundamental change in global weather patterns, said Mr.
Dlugolecki.

Still, an examination of weather conditions over the past
30 years shows some alarming trends, he said.

In the 1960s, there were 0.8 major windstorms per year
worldwide, which cost insurers $500 million per year; in the
1970s the frequency had increased to 1.3 per year, which cost
insurers $800 million; by the 1980s the number increased to
2.9 per year, costing insurers $1.7 billion; and in 1990 alone
there were four major windstorms, which cost insurers $9.8
billion. All figures are in 1990 dollars.

Along with more frequent storms, the insurance market has
had to face an increase in the value of the goods damaged,
Mr. Dlugolecki said. .

“For example, in industry you used to have steam equip-
ment, which was easy to replace, but now you have a lot of
electronic equipment, which can be difficult and expensive to
replace,” he said.

Insurers also are providing much wider coverage than they
did previously. For example, all-risk property policies are
now widely available, Mr. Dlugolecki said.

“Also, there is pressure from governments throughout Eu-
rope for insurers to extend coverage on domestic business to
include natural perils,” he added.

In addition to covering wider risks, insurers also are find-
ing that policyholders are more aware of what losses they can
claim and are more likely to inflate their claims than they
were before, Mr. Dlugolecki said.

Continued on page 10

Health care quality goo
but system is poor: Poll

More than 1,000 registrants
attended the

Risk Management Forum
held in Monte Carlo.

Meintyre

Panelists divine
different futures
for marketplace

By STACY SHAPIRO

MONTE CARLO, Monaco—In an ideal world, there would
be only five insurers in Europe and only
three international brokers placing mul-
tinational risks, a British broker says.

In his fantasy, brokers would be called
Z ‘“intermediaries’—a term that better de-
scribes their varied functions as risk ad-
visers, he contends. And, brokers would be
the only recognized authority giving inde-
pendent advice to risk managers.

Under a French insurer’s vision of the future, however, risk
management services would be available from underwriters
as well as brokers. In addition, the insurance market would
have less capacity and offer stable premium rates, since good
risks would not have to be overcharged to help finance
losses from bad ones.

A Swiss reinsurer, meanwhile, foresees better dialogue
among all parties involved in the transfer of risk. In the rein-

-surer’s version of insurance utopia, society and government

recognize that the insurance/reinsurance industry cannot
finance the cleanup of all environmental pollution.
Three leading industry executives outlined their visions of

€ the future at the opening session, titled “The Changing Insur-
& ance Market,” of the Risk Management Forum co-sponsored

by the European Assn. of Risk Managers and the Risk &
Continued on page 16

Computer-related injuries

Precautions can help prevent worker claims from skyrocketing

By KATHRYN J. McINTYRE

MONTE CARLO, Monaco—Computer-related workplace
injuries could explode in the 1990s, a Lon-
don solicitor warns.
But cumulative trauma injuries and
B ™ other claims could be prevented with
i Z proper protection for employees, he and
[ 779 ' two other claims experts agree.
“Keyboards dominate office life,” ob-
served David Rogers, a solicitor with the
firm of Davies Arnold Cooper in London.
Typing five to six hours a day, or perhaps 10 hours daily
with overtime, can cause repetitive strain injuries, he said.
Repetitive strain injuries, he noted, affect the upper limbs,
usually the forearms and the hands, causing aches and pains.
“Within the office environment, I have rarely come across a
routine for regular breaks or for regular exercises to allow
the muscles to recover,” he reported. ‘“‘The complaint by an

individual that at the end of the day his arms ache or he
feels pain along the side of his forearm is often disregarded
as simply one of the aches and pains of everyday life.” ~

Ergonomists, however, realize that this activity causes
problems, Mr. Rogers emphasized.

And using computer terminals—or visual display units
known as VDUs—without breaks is likely to result in a “‘sig-
nificant number of claims related to eye strain and disabili-
ties affecting the eyes,” he said.

“The risks are already known and cataloged,” Mr. Rogers
added. -

While a directive on the use of VDUs will be implemented
throughout the European Community, Mr. Rogers said: “'I do
not believe those VDU requirements will be enforced. They
certainly aren’t standard practice at the present time.”

As users of asbestos knew in the 1950s and 1960s that the
product could be harmful but considered asbestos-related
health problems an inevitable risk of employment, the risks

Continued on page 12

d. Policyholder suit
’ derailed by court

Ruling bars RICO claim against insurer

By MICHAEL SCHACHNER

WASHINGTON—While 82% of
Americans say the health care they
receive is excellent or good, only
33% say the U.S. health care sys-
tem overall is worthy of a similar
rating, a recent survey shows.

Benefits experts say it is not sur-
prising that Americans over-
whelmingly ranked their care as
better than the overall delivery
system. People with insurance gen-
erally like the care it affords, but
they also have come to realize that
costs are soaring and millions of
people lack access to health care,
they say.

The Employee Benefit Research
Institute’s annual survey of public
attitudes toward health insurance
was conducted by The Gallup Or-
ganization Ine., which in July
polled 1,000 Americans.

Forty-six percent of the respon-
dents rated the care they receive as
good; 36% deemed it excellent;
13% rated it fair; and 3% said it
was poor. The remainder did not
answer.

However, in what EBRI called
the “second measure” of an index
of Americans' feelings toward
health care, the survey found that
24% rated the overall U.S. health
care system as poor; 41% felt it was
fair; 27% labeled it good; and only
6% rated the system as excellent.
The remainder did not answer.

“When people are asked about
their own care, they automatically
think about their doctor, the pleth-
ora of technology that's available
to them and the fact that much of
their care is paid for by insurance.
This, I think, explains the high
level of satisfaction with quality,”
commented Bill Custer, research

director with EBRI.

Indeed, researchers found that
90% of those surveyed had some
form of health insurance. Sixty-
one percent had some type of em-
ployer-sponsored plan, while 18%
were covered under a government-
sponsored plan. About 11% had
personal health insurance. Eight
percent had no coverage, and the
remainder gave some other answer.

Of those who were insured, 69%
were covered under a traditional
major medical plan, while 29%
were covered under some type of
managed care plan, and 2% did not
know.

In explaining the low level of
support for the overall delivery
system, Mr. Custer said that most
people realize that more than 34
million Americans lack health in-
surance and that total costs are

Continued on page 31

By MICHAEL BRADFORD

LOS ANGELES—A construction
firm charging that an insurer frau-
dulently failed to return about
$300,000 in premiums is asking an
appellate court to reconsider its
ruling that the policyholder cannot
pursue racketeering claims against
the insurer.

The 2nd California District
Court of Appeals last month over-
turned a trial court’s refusal to bar
the policyholder’s claim brought
under the federal Racketeer In-
fluenced and Corrupt Organiza-
tions Act, under which a plaintiff
can receive treble damages.

The appellate ruling calls for the
California Superior Court to dis-
miss the RICO claim because *“‘Cal-
ifornia law pre-empts the applica-
tion of RICO in this case.”

However, the policyholder can
continue to pursue several non-

RICO claims against the insurer.

The case involves a lawsuit filed
by Brutoco Engineering & Con-
struction Inc. in March 1990. Bru-
toco alleged that American Home
Assurance Co., a unit of New
York-based American Interna-
tional Group Inc., failed to refund
“in excess of $200,000” in workers
compensation premiums that were
due under a “premium endorse-
ment agreement” on a 1986 policy.

“Under the terms of the con-
tract,” said Paul M. Mahoney, a
lawyer representing the construc-
tion firm, “within six months after
it ends, there is an audit to deter-
mine if the policyholder owes ad-
ditional premiums or is due a re-
fund with a dividend.”

AIG refunded $29,285 in premi-
ums along with a dividend of
$36,311.

But the insurer actually owed

Continued on page 30



Octoker 28, 1991

NCCI sues over denial of Rhode Island rate hike
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REPETITIVE MOTION CAUSES INJURIES

Workers can suffer serious injuries simply by doing their jobs. So, how does a business prevent injuries and

control losses like these? One answer is ergonomics, or fitting the task to the worker. That is why Wausau

Insurance held a

national satellite

teleconference

for its customers. The seminar,
“Controlling Workers Com-
pensation Costs Through
Ergonomics,” originated from
Wausau’s Westwood Conference
Center, a facility housing, among
other things, three of the coun-
try’s top loss control labs.

The interactive seminar,
transmitted via satellite to 160
locations across the country, was
conducted by a panel of Wausau
professionals in loss control
services, occupational health
and claims handling. Their

discussions focused on helping

Wausau customers control

cumulative trauma disorders such as carpal tunnel syndrome and back injuries, and helping injured
workers become productive again through return-to-work programs.

Now, while an insurance teleconference seen by business people across the country is unique,

the idea behind this one isn't. It’s yet another
Wausau loss

control and , . : :
claims profes- example of the exceptional service customers
stonals spoke with customers in 160
locations via satellite on controlling
workers compensation costs chrough ~~ 1@ve come to expect from Wausau Insurance.

ergonomics and return-to-work programs.

A+ (Superior) A.M. Best Rating

- Wausau Insurance Companies, 2000 Westwood Drive, Wausau, Wisconsin 54401 Telephone (715) 845-5211 A Member of the Nationwide® Group
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Study ranks 400 cities’ health care costs

By MICHAEL SCHACHNER

NEW YORK—Small employers in
the greater Los Angeles area pay the
most for traditional health care in-
demnity plans, while small employers
in rural New York, North Carolina
and Wisconsin cities pay the least, a
new study finds.

And, though the study ranked
cities based only on small-group in-
demnity plan costs, the rankings
likely would be similar for large
group indemnity plans covering 500
lives or more, benefits experts say.

The leading factors that drive
small-group plan costs—demograph-
ics and regional managed care pene-
tration—weigh equally on the cost
of all indemnity plans, they say.

The study, conducted by Mark
Alan Chesner, an actuary in the New
York office of Seattle-based consul-
tant Milliman & Robertson Inc., was
based on the small-group manual
rates of 16 of the nation’s largest
group health insurers.

The study examined the costs of
a traditional indemnity plan covering
hospitalization, surgical care, phys-
ician office visits, radiology, lab tests
and prescription drug costs.

Plan costs were based on a $100
individual deductible and 80% em-
ployee coinsurance above the deduct-
ible.

Among the nation’s 400 largest
metropolitan areas, the city of Los
Angeles and surrounding cities lead
the United States in costs for a com-
prehensive indemnity plan covering a
group of about 45 employees, the
study shows. Indemnity costs in the
Los Angeles area run from 44% to
73% higher than the national average
of $365 per month per person.

Small-group indemnity plans in
Glens Falls, N.Y., and several other
small towns in New York, Wisconsin
and North Carolina were found to be
the least expensive plans in the coun-
try, with costs ranging from 25% to
27% below the national average.

“The difference in medical costs
throughout the country is stagger-
ing,” Mr. Chesner said.

“The main reason why is quite
simplistic: The factors that drive
costs differ greatly by area. Liability
insurance costs, rent and salaries are
just some of the subfactors causing
health care costs to go up,” Mr.
Chesner explained.

Varying practice styles among
physicians and social phenomena like
crime and the AIDS epidemic also
create a disparity in costs among dif-
ferent U.S. cities, he said.

Benefit consultants also point out
that areas where much of the popula-
tion is enrolled in managed care pro-
grams tend to experience the highest
indemnity costs because healthier
employees select the cheaper man-
aged care options, leaving poorer
risks to the indemnity plans.

“So much of the population in
Southern California is covered by
managed care that a study finding
high indemnity costs (in the Los An-
geles area) isn’t surprising,” said Bob
Pollock, a principal with William M.
Mercer Inc. in Los Angeles.

Glen Meister, a consultant with A.
Foster Higgins & Co. Inc. in Los An-
geles, agreed.

Mr. Meister also noted that there is
“‘an oversupply of providers in the
Los Angeles area, which, contrary to
normal supply and demand rules, is
driving indemnity costs up.” Because
supply exceeds demand, doctors
charge their patients more than the
national average to maintain their
income levels, he explained.

In addition, doctors compete by of-
fering the most technologically ad-
vanced care, which drives up costs.

Both Messrs. Pollock and Meister
also agreed with Mr. Chesner’s as-
sessment that the survey's resulis
would not have been dramatically
different had the study focused on
large group indemnity plans rather
than small group plans.

Other major cities that ranked

' Benefit beat |

above the $365 nationz] average in-
clude: Miami, $620.50 per month per
person, or 70% higher; New York,
$507, or 39% higher; San Francisco,
$489, or 34% higher; Houston, $467,
or 28% higher; and Chicago, $427, or
17% higher.

Some major cities that came in
below the $365 national average in-
clude Seattle, $310. o 15% lower;
Cincinnati, $318, or 13% lower; Min-
neapolis, $321, or 12% lower; and
Denver, $347, or 5% lower.

The study reported that cities
throughout upstate New York, north-
central Wisconsin and all of North
Carolina were the least expensive in
terms of indemnity costs.

However, several medium-sized
Wisconsin employers disagreed with

th=2 survey's findings.

“I'd have to say that our experi-
ence contradicts the study,” said
Brian M. Dunnum, dirsctcr of risk
ard berefits administration with
Wausau Paper Mills Co. in Wausau,
Wis. Weusau ranked as the fourth
least-expensive city for small group
tradit:onal indemnity plans in the
United States at $270 par month per
persor. on average.

“We're battling health care costs
tooth and nail. We have the bulk of
our peogle in a local HMO, whaich has
every managed care feature available
and our costs are still higher than
$270 per month per person,” Mr.
Dunnum said.

And, while the study ranked Green
Bay, Wis., as the second-cheapest city
for indemnity plans, thz state's
Health Care Administration office
ranks Green Bay somewhere in the
m:ddle of Wisconsin citizs in terms of

overall health care costs, said Bill
Dagneau, employee benefits adminis-
tratar with Wisconsin Public Services
in Green Bay.

Wisconsin Public Services’' health
care costs “are escalating at 20% to
25% per year. To say w2 have the
world up here in terms of health care
costs is wrong. Costs in other areas
like New York and L.A. may be un-
conscionable, but they're still unac-
ceptable here,” Mr. Dagneau said.

Ard the $266 per month per person
cost of indemrity plans for small
grouos in Glens Falls, N.Y., the least-
expensive city for small group plans
in the nation, “is not what I'd call
low cost,” said James Berg, president
of the Adirondarzk Regional Chamber
of Commerce, which includes Glens
Falls.

According to Mr. Berg, the average
wage in upstate New York is not
keeping pace with health care infla-

tion there.

“It's a lot to ask of a small em-
ployer to spend $3,200 on health in-
surance premiums for a secretary
making much less than $20,000 per
year,” Mr. Berg said.

In North Carolina, there is less of
an adversarial relationship between
providers and payers, according to
John Dulske, vp-human resources
with Oakwood Homes Corp., a mo-
bile home builder based in Greens-
boro, which ranked 379th in the sur-
vey.

“Our (relative) cost of living isn't
any different than it is in Dallas or
Atlanta, so health care isn’t in-
herently cheaper. People here are just
trying harder,” he explained.

®
A free copy of this survey is available
from Mark A. Chesner, Milliman &
Robertson Inc., 2 Pennsylvania Plaza,
New York, N.Y. 10001; 212-279-7166.
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Acts of nature, unforeseen losses cr just bad

planning may have left some compan es a little short.
Unfortunately, your security could be someone else’s

cash flow.

As the marke: harcens, it's more imoortant than
ever to work with a reinsurer who is committed to
your financial well-ceing. One with a record of solid
investments, strong capacity and sound underwriting.
Since 1917 American Re has been known as a

stable market; last year alone, our assets totalled

nearly $3.8 billion. Our commitment to client service
is proven every day with responsible underwriting,

customized programs and fast claims payment.
In addition to our stability, we offer an innovative
system we call the WHOLE ACCOUNT CONCEPT.

it combines specialists from across divisional,
corporatz and geographic lines to focus on all the

issues affecting your business. As proof of our
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At issue

How do you gather employee feedback on benefit plans?

Guy

Ames
Insurance Ben-
efits Manager
Peter Kiewit
Sons’ Inc.,
Omaha, Neb.

As an employee-owned company, we
encourage employee suggestions for
benefit enhancements. During annual
reviews, salaried employees are given
the chance to comment on the benefits
package. These reactions are reported
to top-level executives. Through focus
groups and benefits presentations at
annual unit meetings, we solicit em-
ployee input on specific issues.

Michael R.
Talaga
Eenefits &
Compensation
Director
Spiegel Inc.,
Cak Brook, lll.

We encourage feedback from our em-
ployees on a regular basis. We solicit
feedback on our benefil plans through
focus groups for targeted information.
In our annual benefit statement, we ask
for specific feedback and encourage
employees to send in unsolicited com-
ments. We also hold annual small
group meetings to encourage our em-
ployees to respond on broad issues.

Joe

Vinson

i Director of
Compensation
and Benefits

| Baker Hughes
Inc.,

Houston

Baker Hughes has a very proactive ap-
proach to employee communications
that is primarily administered by the
benefit departments of our 26 autono-
mous divisions. This is traditionally
done through on-site benefits orienta-
tion to both the employee and to his or
her spouse. These 26 representatives
are then able to communicate em-
ployee attitudes back to the corporate
office.

Paul I.
Newman Il
Human
Resource
Manager
Transit Mix
Concrete Co.,
Colorado
Springs, Colo.

| have an open door to all employees
all of the time. They are told through
memos, payroll stuffers, group and in-
dividual training sessions that if they
have any questions or problems to see
me. We have no communication prob-
lems whatsoever, as | have a path
worn in concrete to my door.

Compiled by Sara Harty

premiums
0SS experience

commitment to a close partnership, we've actually
restructured our company to let you access the best
minds in the business. With a flexible, coordinated
response system that gives you products and
services that are driven by your needs, not ours.

S0 you can not only survive the next hard market,

but maximize its opportunities.

Make sure you're not paying for someone else’s

mistakes. Talk to American Re.

London, Los Angeles, Melbourne, Mexico City, Minneapoli

AMERICAN
RE-INSURANCE COMPANY

555 College Road East, Princeton, NJ 08543-5241, (609) 243-4200

Atlanta, Bermuda, Bogota, Boston, Brussels, Cairo, Chicago, Columbus, Dallas, Hartiord, Kansas City,

s, Montreal, New York, Philadelphia, San Francisco, Santiago, Singapore, Sydney, Tokyo, Toronto

I Insider trading |

Aetna Life & Casualty Co.:
Charles F. Baird, director, pur-
chased 152 shares of common stock
at $32.73 per share on Sept. 16 and
now directly holds 1,744 common
shares.

Aetna stock was trading at
$38.38 on Oct. 18.

Aon Corp.: The Josephine B.
Minow Trust, beneficial owner,
purchased 8,000 shares of common
stock at $36.70 per share on Sept. 6
and now directly holds 10,000
common shares.

The Newton N. Minow Trust,
beneficial owner, purchased 2,000
shares of common stock at $36.70
per share on Sept. 6 and now
directly hold 5,000 common shares.

Aon stock was trading at $36.50
per share on Oct. 18.

Arthur J. Gallagher & Co.:
John D. Stancik, vp, exercised an
option for 16,400 shares of com-
mon stock at sold 5,000 shares of
common stock at between $4.97
and $19.50 per share from Sept. 20
to Sept. 23. He now directly holds
28,032 shares.

Gallagher stock was trading at
$19.50 per share on Oct. 21.

Humana Ine.: John H. Morse,
officer, sold 1,500 shares of com-
mon stock at $31.33 per share on
July 2. Mr. Morse also sold 9,000
common shares at between $31.08
and $31.33 per share from July 3 to
July 8; another 22,500 shares at
between $30.83 and $31.33 from
July 8 to July 9; 26,500 shares at
$31.33 per share from July 9 to
July 10; and 19,000 shares at
$31.33 on July 10. He now directly
and indirectly holds 22,184 com-
mon shares.

Wayne T. Smith, officer, sold
123,000 shares of common stock at
between $32.08 and $32.83 per
share from July 1 to July 23 and
now directly and indirectly holds
91,424 common shares.

A. Neal Westermeyer, officer,
exercised an option for 15,002
shares of common stock and sold
15,002 shares at between $15.33
and $30.75 per share on July 5 and
now directly and indirectly holds
617 common shares.

William C. Ballard, officer and
director, sold 45,000 shares of
common stock at between $32 and
$33.42 per share from July 1 to
July 31 and now directly and in-
directly holds 134,881 common
shares.

W. Larry Cash, officer, exercised
an option for 15,000 shares of com-
mon stock and sold 9,000 shares at
between $13.63 and $31.33 per
share from July 1 to July 12. In ad-
dition, Mr. Cash sold 3,000 shares
of common stock at $33.42 per
share on July 31. He now directly
and indirectly holds 9,843 shares.

George G. Schneider, divisional
director, exercised an option for
13,249 shares of common stock and
sold 14,675 common shares at be-
tween $11.42 and $33 per share
from July 1 to July 30 and now
directly and indirectly holds 4,852
common shares.

Humana stock was trading at
$266.30 per share on Oect. 16.

Poe & Associates Inc.: William
F. Poe, chairman, purchased 5,429
shares of common stock at between
$11.80 and $12 per share on Sept.
19 and now directly and indirectly
holds $1.27 million shares.

Poe & Associates stock was trad-
ing at $11.50 per share on Oct. 18.

°

Insider Trading, compiled by In-
vest/Net Trading Group Inc. of fort
Lauderdale, Fla., from reports filed
with the Securities and Exchange
Commission, tracks stock sales and
purchases by insurance industry
directors and officers. The column
is distributed by Tribune Media
Services Inc.
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Opinions

A nightmare for businesses

¢ ¢ TUST WHEN YOU thought it was safe. . . .”

No, this isn’t an advertisement for the la-
test “slasher” movie playing at your neighborhood
cinema, though the message is filled with horror for
businesses everywhere.

Rather, just when businesses thought they finally
were seeing some relief from a long string of out-
landish punitive damage awards, a Chicago jury has
handed down a verdict far more frightening than the
original “Nightmare on Elm Street” or any of its seem-
ingly never-ending sequels.

The nightmare in this case isn’t Freddy, but the
$124.6 million in punitive damages.assessed by the
jury earlier this month against The Upjohn Co. Upjohn
manufactured an anti-inflammation drug that an oph-
thalmologist in 1983 mistakenly injected. directly into
the eye of a patient, rather than around the outside of
the eye. The patient, now 70, lost sight in the eye,
which eventually had to be removed. Along with the
punitive damages, the plaintiff was awarded $3 million
in compensatory damages.

* Without doubt, the punitive award should be drasti-
cally lowered—if not eliminated—on appeal. Upjohn
never recommended that the drug be injected directly
into an eye or even near the eye in the information
sheet that accompanied the drug. In fact, Upjohn says
it attempted to introduce evidence during the trial that
it recommended in 1980 that the Food and Drug Ad-
ministration allow Upjohn to change its warnings to
physicians to spell out that the drug was not to be used
around the eye. However, the court blocked the intro-
duction of that evidence.

Upjohn’s biggest offense was that it is a large com-
pany with deep pockets that fell prey to a creative
plaintiff’s attorney.

It is interesting to note that no damages were as-
sessed against the ophthalmologist.

The award against Upjohn is exactly the type of
horror story that businesses and others have had in
mind over the years when they asked the Supreme
Court to review the constitutionality of exorbitant pu-
nitive damages.

The Supreme Court finally answered in March when
it ruled that the Constitution requires proper jury in-
structions in cases involving punitive damages and sig-
nificant judicial review of punitive awards, sending a
signal to Congress, state legislatures and judges that

Letters.

unbridled punitive damages is a problem ripe for re-
form.

Since then, several courts have rejected outlandish
punitive awards assessed by juries and affirmed by
trial court judges. The appellate courts have ordered
the lower courts to reassess the punitive awards or, in
at least one case, hold a new trial.

And, earlier this month, a federal appellate court—
citing the March Supreme Court decision—ruled that
South Carolina’s law governing punitive damages is
unconstitutional because it gives juries unrestrained
discretion to award punitive damages in violation of a
defendant’s right to a fair trial (BI, Oct. 21).

But this series of court victories for business is
now interrupted by the outlandish award against Up-
john. While the Supreme Court sent a strong signal
that is being heard by appellate courts across the land,
the word obviously did not filter down to the trial court
judge and, of course, the jury in this case.

Challenges to the constitutionality of excessive puni-
tive damages will continue to come before the Supreme
Court. Let's hope the court, moving forward from its
March decision, will give further guidance to lower
courts so that we do not see a series of frightening
sequels to the Upjohn award.

Federal regulation of MEWAs is necessary

To the editor: We read with interest the
Sept. 30 editorial, “MEWA Certification a
Must.” We could not agree more in that fed-
eral regulation of multiple employer welfare
arrangements should be a high priority. The

use of MEWAs is critical to the ability of the.

small employer community to provide em-
ployee benefit plans. ;

Without MEWAs, whether insured or
self-funded, there would be no market for
the small employer.

It is imperative that the industry support
H.R. 2773 introduced in June by Rep.
Thomas E. Petri, R-Wis. (BI, July 22). H.R.
2773 would establish stringent federal stan-
dards, including actuarial, accounting, re-
serves and mandatory stop-loss/excess in-
surance. In addition, the bill includes strict
conflict-of-interest provisions and the ex-

Business Insurance welcomes let-
ters from its readers. Please keep
your comments as brief as possible.
We reserve the right to edit letters
for clarity or space. We will not
publish unsigned letters. Send your
comments to Letters to the Editor,
Business Insurance, 740 N. Rush
St.. Chicago, Il 60611

clusion of TPA-directed MEWAs.

Under the Petri bill, MEWAs would be
required to register with the Department
of Labor and obtain a certificate of oper-
ation. To obtain the certificate, they must
meet all the federal standards as outlined
in HR. 2773.

Those MEWAs that meet the federal stan-
dards and obtain a certificate can operate
free of state regulation under ERISA. Those
that fail to obtain a federal certificate would
be subject to state regulation. This system
will once and for all end the jurisdictional
debate of who has the right to regulate
MEWASs.

Clearly the federal government is in the

best position to regulate MEWAs under
ERISA. After all, the Department of Labor
has the experience as all benefit plans have
been subject to ERISA since 1974.

We commend you for your editorial on
this important subject and we hope Con-
gress will act promptly so the properly de-
signed MEWAs that are providing a value to
the small employer community can continue
to do so and the unscrupulous operators can
be shut down. H.R. 2773 will help to achieve
this goal.

James A. Kinder
Executive Vp

Self-Insurance Institute of America Inc. -

Santa Ana, Calif.

AIDS education opens eyes

To the editor: 1 want to applaud your
excellent coverage of the AIDS issues facing
American business in your Oct, 7 issue.
You presented the issues in a comprehensive
and illuminating manner. This is a problem
that is not going to go away—and one that
will only get worse before it gets better. As
you so aptly pointed out, we can no longer
hide our heads in the sand hoping it will not
affect us.

I was especially pleased with the em-

phasis you put on educating people about
the AIDS disease and those who have tested
positive for the AIDS virus. I too feel it is
only through education we will be able to
help those who need us most: the men and
women living with the disease.

Please keep up the good work and con-
tinue to try to open our eyes to issues such
as this. It is deeply appreciated and needed.

R.L. Smith
Overland Park, Kan.

Business
Insurance .

Reporting weekly for corporate risk,
employee benefit and financial executives

Publisher: Alfred Malecki (New York)

Associate Publisher/Editor:
(Chicago)
Managing Editor: James M. Burcke (Chicago)
Senior Editor: Jerry Geisel (Washington)
Assistant Managing Editor: Dave Lenckus (Chicago)
Assistant Managing Editor/Graphics: Jeanne M. Bartels
(Chicago)
Karen Armaganian (Editorial Assistant)
Lori Block (Associate Editor)
Karen Brown (Assistant to the Editor)
Meg Fletcher, ArMm. (Associate Editor)
Sara J. Harty (Staff Reporter)
Nancy Johnson (Copy Editor)
Kathryn M. Larrabee (Copy Editor)
Laura Mazzuca (Agent/Broker Topics Associale
Editor)
Sarah E. Polster (Directory Editor)
Roger Schillerstrom (Editorial Cartoonist)
Deborah Shalowitz (Associate Editor)
Timothy Stanton (Copy Editor)
Paul Winston (Copy Desk Chief)
Christine Woolsey (Associate Editor)
DALLAS: Michael Bradford (Associate Editor)
LONDON: Stacy Shapiro (International Editor)
Gavin Souter (Associate Editor)
LOS ANGELES: Joanne Woijcik {(Bureau Chief)
Louise Kertesz (Associate Editor)

NEW YORK: Douglas McLeod (Bureau Chief)

Stacy Adler Gordon(Associate Editor)

Michael Schachner (Associate Editor)
SAN JOSE: Judy Greenwald (Associate Editor)
WASHINGTON: Mark A. Hofmann (Associate Editor)

Advertising Director: Martin J. Ross (New York)
Midwest Sales Manager: Robert L. Niesse (Chicago)
CHICAGO: Deborah D. Neale (District Manager)
Margaret Hikido (District Manager/
Classified Sales)
Elmer Kerstowske (Production Manager)
NEW YDRK: Charles A. Horvath (District Manager)
Jack Forrest (District Manager)
Kathryn Premetz (District Manager)
Cynthia Bykowski (District Manager)
LOS ANGELES: Michael J. Sharpe (Western Advertising
Manager)

Kathryn J. Mcintyre, A R. M.

CHICAGO:

.| Directcr of Communications: Ronnie |. Drachman

(New York)

EDITORIAL: Chicago: 312-649-5398
Dallas: 214-363-1066
London: 71-608-1172
Los Angeles: 213-651-3710
New York: 212-210-0140
San Jose: 408-379-1790
Washington: 202-662-7200
ADVERTISING: New York: 212-210-0228
Chicago: 312-649-5276
Los Angeles: 213-651-3710
COMMUNICATIONS: New York: 212-210-0132
CIRCULATION: Detroit: 313-446-1611

Published by Crain Communications Inc., Chicago

G.D. CRAIN JR.
Founder (1885-1973)
MRS. G.D. CRAIN MERRILEE P. CRAIN
Chairman Secretary
S.R. BERNSTEIN WILLIAM A. MORROW
Chairman-executive committee Executive Vp-operations

RANCE CRAIN WILLIAM STRONG
President Vice president-circulation
KEITH E. CRAIN ROBERT C. ADAMS
Vice chairman Vice president-production
MARY KAY CRAIN PENELOPE A. GEISMAR
Treasurer Corporate communications mgr.
Published weekly at 740 Rush St, Chicago, ill. 60611-2590, Telex

687124- , Fax 312/280-3174, Cable CRAINCOM. Offices: 220 E. 42nd St.,
New Ycrk, N.Y. 10017-5806, Telex 640207, Fax 212/210-0704, CRAIN
COM NYK; 1 Northpark, East Suite 114, 8950 N. Central Expressway,
Dallas, Texas, 75231-6415, Fax 214/696-1936; Suite 814, National Press
Building, Washington, D.C. 20045-1801, Fax 202/638-3155; 6500 Wilshire
Bivd., Suite 2300 Los Angeles, Calil. 90048-4947, Fax 213/655-8157; 540
Latimer Circle, Campbell, Calif. 95008, Fax 408/379-3257;, Cowcross
Court, 2nd Floor, 75-77 Cowcross St., London EC1M 6BP, England, Fax
71/608/1173. $2.00 a copy. $80 a year in U.S. Canada and all other
foreign add $38 for surface mail. Europe and Middle East only add $105
for air delivery. First-class mail to U. S, add $95; to Canada add
$105. 3ermuda only, $180 per year expedited delivery, SHEILA
GORMLEY, circulation manager. Four weeks' notice required for change
of address. Send subscription cormespondence to Circulation Department,
Business Insurance, 965 E. Jefferson Ave., Detroit, Mich., 48207-3185, or
phone 800-678-9595 or 313-446-1611, Fax 313/446-1650. Microfiim
copies are available from University Microfilms, 300 Zeeb Road, Ann
Arbor, Mich. 48013. Microfiche copies available: Bell & Howell, Micro
Photo Division, Old Mansfield Road, Wooster, Ohio 44691,

A Publication of:

Communications Inc

1916 -1991 75 Years of Publishing Leadership
Mamber of Business P
Bm Publications Audit of Circulation
—————— S—




$3.6 billion. Its alot of

money towaste.

According to The Wall
Street]ournal American busi-
. ness overspends on overnight
| delivery by 33.6 billion annually.
| This guxde tells why; and how
| your company can cut delivery
. costs without cutting corners.
You'll learn why cutting

L {
msurance ' costs is not just a question of
- who you ship with, but how
-~ you ship with them. How
' smart companies, by re-exam-
el | S gll e | ining priorities and using all
ag - their options, are saving and
- still meeting deadlines.

~ For example, you'll dis-
u ~ cover how UPS Next Day Air”

provides guaranteed 10:30 a.m.
delivery, complete with comput-

the C erized tracking, at savings of up
to 40% over what other com-
- panies typically charge™

Of O i | For your complimentary
| copy, mail this coupon or call

{ 1-800-232-4877, Ext. 528.
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Please send me “An insurance agents guide
to cutting the cost of overnight delivery””

Mail to: United Parcel Service,
PO, Box 10525, Rochester, INY 14610.

What is your weekly shipping volume?
Overnight letters

Overnight packages

Carrier usually used?
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Megatrends

Continued from page 3

“Moral standards have fallen, and
people tend to exaggerate and falsify
claims,” he said.

But along with market pressu-es
decreasing insurers’ profits, climactic
pressures also are having an adverse
effect, Mr. Dlugolecki said.

For example, an increase of 5 mph
in the average speed of windstorms
can double the cost of the damage, he
said. “Just a small increase in the
violence of events leads to an enor-
mous increase in its impact.”

In addition, marginal changes in
temperature alone can have a big
impact on the environment, he said.

For example, over the past 1,000
years, the average temperature in
Britain has only varied by one de-
gree Celsius. Yet, in that time, sand-
storms produced sand dunes 200
meters high (330 feet); a trade war
between Britain and France was
waged over wine, when a warming in
Britain's climate created a better en-
vironment for growing grapes; and
Eskimos arrived in Scotland in
kayaks after riding down Arctic ice
floes, Mr. Dlugolecki said.

Now, fluctuations in temperature
are becoming more frequent in Brit-
ain, he said.

In the 1960s, there was on aver-
age one hot month and 0.7 cold
months per year; in the 1970s, there
were 1.6 hot months and 0.9 cold
months per year; in the 1980s there
were 2.1 hot months and 0.8 cold
months annually; and so far in the
1990s there have been five hot
months and 0.6 cold months, Mr.
Dlugolecki said.

“Britain mirrors the global trand,
and 1990 was the warmest year 2ver
recorded,” he said.

According to Mr. Dlugolecki, the
implications of global warming in-
clude: African and South American
diseases spreading north; conf.icts

between peoples over water supplies;
a greater awareness worlcwide of en-
vironmental risks; ar.d the opening of
new frontiers. For example. melting
in the Arctic may _ezd to the cperinz
of the Northwest passage, he said.

The reasons for changes ir. weather
conditions include an increaze in vol-
canic activity. sunspat eycles ani
continental dri’t, he sa:d.

Man-made charnges also nave had
an effect, said Mr. Dlugolecki. “Pol-
lution, changes in tha water table due
to man’s activities and tahe produc-
tion of man-made gasss like chlorc-
fluorocarbons tor Z¥Cs), fave all had
an effect.”

The emission of zases in particL-
lar has enhanced what s known as
the Greenhouse Efect he said.

The reason tae climzte is conducive
to life is becausethe atmcsphere is the
correct thickness to reian enough o2
the sun’s rays to ramain warm arc
release enough rays io avoid over-
heating, Mr. Dlugolacki caid.

“However, man's indust-ial acfi-
vity has led to the prcduction of car-
bon dioxide, methase ard CFCs, and
these gases hav2 a huge cagacity to
absorb solar radiazicn—and that is
why we need to ke worried aboat
producing them.” ka2 said.

And although sc_.ertists are reluc-
tant to confirm tha: there is a funda-
mental change in cimate, Unitad
Nations forecas:s on future world
temperatures predict aotter times
ahead, Mr. Dlugdeck: szid.

In 2030, the United Nations pre-
dicts, the U.S prairies will se
warmer by three degrees Celsius;
India will be 1.5 degrees Celsius
warmer; sub-Sahaan Africa will ke
also be 1.5 degrzes Celsius warmsr;
and both the IMeditecranzan and
Australia wil. ose two degrees
warmer, he szic.

Global warming has wide-rangrg
implications Zor insucers, Mr. Dlugo-
lecki said.

The immediaze effeet will be cn

L]

property damage. He foresees more
flcoding as sea levels rise and thun-
derstorms increase in the winter, as
well es more subsidence claims and
torest fires as the ground dries up in
the summer.

However, th=se losses may be mar-
ginally offset by a reductior. ir: freez-
in3 weather, Mr. Dlugolecki acded.

Insurers wil. have to mee: many of
the higher damages costs, since many
2cvernments are unwilling to spend
oudlic money on clearing up disas-
ters, yet they at the same time
oressure insurers to covar natural
perils, he said.

And insurers may find it cifficult
tc increase premiums to pay for the
lgsses, Mr. Dlagolecki said.

“Ewveryone is reluctant to lose mar-
ket share, and everyone argues that
the storms won't happen agzin—al-
though I hope I have shown that this
is not the case,” he said.

Other future werries for insurers
and risk managers include demo-
graphic changes, said Jchn Kneen,
managing director of Tcwers, Per-
r:n, Forster & Crosby Inc. of New
York

“This is a good year to be exa-
mining the =ifect of demographic
crnanges. We have seen thousands of
warkers expelled from Kuwait and
sant back to their own countries, and
in Germany we have seen wviolence
when masses of workers fiom the
East flooded :he West,” he said.

Tke future will see evan greater
cherges, Mr. Kneen said.

In 1985, the total world popula-
tion was 4.8 billion, but by 2020 this
will rise to 7.8 billion, accozding to
I/r. Kneen.

“In 1985 we had & high propor-
tion of yourg people, but sy 2020
thers will not be such a wide base.
There will b2 more older people and
far fewer youngsters,” Mr. Kneen
said. Fewer voung people coild mean
labcr shortages, he said.

However, partially ofsetting this

trend will ke the inclusion of more
wormren i1 the workforce, he added.
This wil becost production, bu: will
also bring sccial changes, he added.

Changing educational patterns also
may result in a more global work-
forz2, M-. Eneen said, as educated
worzers :n countries where thete are
noi encugh jobs seek opportunities
elsewherz.

Ir: 1650 there were 150 million

‘people in Ligh schools worléwide,

bu. by 1986 the figure had risen to
3060 mi'l:on The corresponding fig-
ures for colleges are 25 millioa and
60 milion Mr. Kneen said.

And tae increase in educational
stardards is not confined to the West.
For exampls, in South Korea 5% of
the population has a high schocl edu-
catiopn. ‘There is no way that their
econorry can absorb all of that tal-
ent,” he said.

Other areas that are overflowing
witn ta:enied people includa: the
Phiippines, Egypt, Pakistan, Jordan,
Mezxico, Central America and North
Afrca.

Courtries that are employing re-
located workers include: Kuwszit, the
United Stazes, Germany, Franze and
Cznada, Mr. Kneen said.

T'his increased globalization of the
world’s workforce has led to indus-
trizlizetior in areas not previously
krown for their highly developed in-
dustries. but have been able to attract
investcrs and educated workers for
specific industries, Mr. Kneen said.
Some examples include the high-tech
industry in Singapore. computer soft-
ware in India and clothing in China,
he saic.

Mr. Eneen predicted that in the
futare, demographic changes world-
wide will result in more strikes, since
labor #ill be in short supply; more
divers.ty in property risks as com-
panias change locations; more atten-
tizn being daid to currency and polit-
ical risks; changes in liability claims
tc nclidz more directors and sfficers

liability claims and new claims like
compensation for sexual harassment,
he said.

Changing weather and population
patterns will particularly affect risk
managers in several ways, said J.
Brady Young, a partner in Boston at
Tillinghast, a division of Towers,
Perrin, Forster & Crosby Inc.

Typical concerns of risk manag-
ers in the future will include: grow-
ing catastrophe exposures; insurer
insolvency caused by large catastro-
phe claims; an increase in litigation;
a tightening of regulations, especially
U.S. health and pension laws as the
U.S. workforce changes; unstable
budgets when the soft market ends
and corporations find that they have
to pay double for their insurance;
lack of support from senior manage-
ment; and a lack of information
about new risks.

“It is no wonder that some risk
managers get ulcers when they look
at this list,”” Mr. Young said.

Risk managers will have to assess
and report the potential problems to
senior management, he said.

“Senior management might not
like it; they may ignore it, but at
least they will be able to make an
informed decision,” Mr. Young said.

The end result for risk managers
will be that more reliance will be
placed on risk managers who “add
value,” Mr. Ycung said.

The added value will come from
“those risk managers who can pro-
vide strategic input on risk issues,
maintain stable risks and be risk
control architects,” he said.

“Dynamic organizations facing de-
mographic and other fundamental
changes, as well as normal insurance
concerns, need professional risk man-
agers,"” Mr. Young said.

The session was moderated by
David Ovenden, group risk and in-
surance manager at The Wellcome
Foundation Ltd., a multinational
drug company based in London. m

Big

What could be bigger, brighter, larger than life thzn the Big Apple? At Bryscn Associates, our New York
office is clesing big placements using the best E&S insurers. Cur creative energy, depth of experience, and
broad market knowledge are setting -he pace :n New York—and in Los Angeles and Jenkintcwn. Brokers
with something big in mind—call today

111 John Street, New York, NY 10038 212-791-9745
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- Everyone knows exa
responsible for

What may be even worse than the skyrocketing cost of
health benefits is all the finger pointing that goes withit.

It sometimes seems as though many people
believe that fixing blame will somehow fix the prob-
lem. Meanwhile health care costs continue their
upward spiral.

Yet it’ clear, the only way we'll ever truly manage
the cost of health care, and make care available to
the greatest number of people, is for each of us to
shoulder our fair share of responsibility. That, we
believe, is the essence of managed care. :

For our part, Aetna Health Plans has imple-
mented a comprehensive managed care strategy
founded on four key strengths.

First, superior medical management digs deeply
into issues of utilization, pricing and quality man-

agement, looking beyond the typical cost containment

and utilization review. ,

Second, insightful information management
arms providers, customers and our own adminis-
trators with greater knowledge for making effective
health care decisions. -

Third, ourformal quality management program,
Operation Excellence, establishes baseline specifi-
cations against which we measure performance. The
program enlists every Aetna Health Plans employee
in identifying ways to improve customer service,

Finally, Aetna% full line of managed care producis,

Aetna Health Plans

ctlywhos
the health care crisis.

from managed indemnity to health maintenance
organizations, affords employers unsurpassed flexi-
bility in benefit design.

These initiatives effectively bring providers,
employees and employers into the process of man-
aged care. With tangible results. Last year we saved
our customers a record $1.95 billion.

Of course we're not promising an end to all
your health benefits problems. At least not yet. But
learn more about our approach to group health care
and we think you’ll agree: With Aetna Health Plans
you're definitely pointed in the right di}"ec—
tion. Call (800) 776-7602, ext. 22. Fax
(214) 401-8562. A policy to do more.
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Ergonomics

Continued from page 3

of using keyboards and VDUs also
are known, according to Mr.
Rogers. As a result, he predicted
that those with related disabilities
will have ‘‘a very substantial
chance of success in pursuing any
claims for damages.”

Mr. Rogers made his remarks
during a seminar at the Risk Man-
agement Forum co-sponsored by
the European Assn. of Risk Manag-
ers and the Risk & Insurance Man-
agement Society Inc. earlier this
month in Monte Carlo.

Other speakers agreed that com-
puter use could cause cumulative
injuries and that employers need to
identify and eliminate these and
other workplace hazards.

“Given the growing numbers of
workers in the technically ad-
vanced office of the '90s, sur-
rounded by word processing units,
personal computers, telefaxes and
telephones, an influx of claims re-
sulting from repetitive motion syn-
drome, chronic eye strain and
work-related stress is probable,”
said Maryellen Castro, a casualty
claims manager for CIGNA Insur-
ance Co. of Europe S.A-N.V. of
Brussels, Belgium.

Repetitive motion strain injuries
are ‘‘snowballing,” said Ray Chur-
chill, regional claims manager of
Iron Trades Employers Insurance
Assn. Ltd. in Skelmersade, En-
gland.

And, he agreed that there is the
potential for new claims relating to
the use of VDUs, stress and per-
haps passive smoke in the work-
place.

Mr. Churchill challenged the au-
dience with the question: ‘“How
good a risk manager are you?”’

He recalled that employers were
aware of noise-induced hearing
loss suffered by workers in the
United Kingdom in the early
1960s, yet “very little action was
taken” to prevent the injury. Large
employers did not have “credible
policies” on noise in the workplace
until the mid-1970s, he said.

Mr. Churchill suggested that
“those with knowledge failed to
convince those in control of the ex-
tent of the problem,” not only re-
garding noise-induced hearing
loss, but also the use of asbestos.

Those responsible for controlling
exposures in the workplace have to
know the risks and their effects on
employees and adopt adequate
precautions, he advised. To do so,
employers should monitor em-
ployee health.

Directives being introduced by
the European Community increase
employers’ responsibility to assess
risks and prevent workplace in-
juries, Ms. Castro emphasized.

Two directives, the one on VDUs
and another on carcinogens in the
workplace, are expected to be
adopted by E.C. member states by
Dec. 31, 1992.

The directives are ‘‘guideposts to
risk managers and insurers, show-
ing us where future areas of con-
cern lie,” Ms. Castro said.

The directive on the use of
VDUs, she said, would require em-
ployers to:

e Update work station equip-
ment to guarantee state-of-the-art
ergonomics.

® Assess work stations for risks
to eyesight, physical problems and
mental stress.

® Implement loss prevention
measures identified.

® Use work stations meeting
minimal requirements when in-
stalling new work stations after
Dec. 31, 1992, and updating in-ser-
vice work stations by Dec. 31,
1996.

® Disclose to employees the
health and safety risks associated
with work stations and what is
being done to comply with safety
rules.

® Train employees in the proper
use of VDUs.

® Provide for periodic work

breaks or changes :n activity.

® Supply eye “ests before anc
during use of VDUs

In addition, ths direc:ive rein-
forces a worker’s right to claim.
damages for man:al stress, she
said.

The E.C. directive on worker ex-
posure to carcinogens
ranging,” Ms. Castro sa:d, apply-
ing to “any activ:iv in which work-
ers are likely to be =2xposed to car-
cinogens.” -

Among the ->quirements im
posed on emp.oyers by this di-
rective are:

- ® Identificatior,listing of possi-
ble/probable earcinogenic sub-
stances.

e Risk assessment before and

‘is wide- -

With disabilities
‘snowballing,” Ray
Churchill asks:
‘How good a risk
manager are you?’

durir.g activities.

® Reducing the use of carcino-
g=nic products if techniczally possi-
ble.

® Training workers and advising
them of potential health risks.

e Health surveillance of work-
ers, prior to exposure and at regu-
lar ir-tervals thereafter.

® Reporting any cases of cancer
to the appropriate health authori-
ties.

Ms. Castro noted that “risk as-
sessment and loss prevention” are
emphasized under the directives,
whizh could e a double-edged
sword for employers. “‘On one
hand, loss prevention efforts will
hop=fully be more successful. On
the other hand. the burden of proof
will not be as difficult <o meet for
any prospective claimant,” she
said.

Ms. Castro encouraged employ-
ers to invest “in risk identification
procedures provided either by in-
house staff or by outside consul-
tants. Once these hazarcs are iden-
tified, action must be taken to

minimize them by affording pro-
tective equipment to staff and or
modifying systems of work."

Mr. Rogers also warned employ-
ers that he suspects ““that in the
course of the next few years a
chemical which is widely used in
industry will be identified as a
particularly vicious carcinogen.”

“With the development of medi-
cal science, there is a greater possi-
bility that in the future workers
will be able to establish that link
they need to establish between
some feature of their employment
and the injury or illness from
which they suffer,” he said.

Mr. Rogers also advised employ-
ers to monitor the condition of the

Continued on next page
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air in offices, especially for ozone.
“We have too little ozone in the at-
mosphere where it protects us from
the rays of the sun. We have too
much ozone in the office environ-
ment,” where it can damage work-
ers’ respiratory systems, Mr.
Rogers said.

Workplace air quality also needs
to be monitored for “sick building
syndrome,’”’ which occurs when
stale air is re-circulated and can
cause respiratory ailments, he
noted.

Ms, Castro suggested that em-
ployers go beyond providing a
safer workplace to adopting *well-
ness programs’ for employees.
These programs can include physi-

cal exercise breaks during working
hours and courses on nutrition,
weight control, tobacco addiction
and stress reduction, Ms. Castro
said.

“You may consider wellness far
beyond the scope of your risk man-
agement responsibilities,” Ms.
Castro observed. “‘Yet, if staff are
healthier to begin with, the contri-
buting factors to disease such as
stress, obesity and coronary and
respiratory problems will be less
likely to undermine your loss pre-
vention efforts,” according to Ms.
Castro.

Insurance companies also have a
role to play in protecting workers’
health, Mr. Churchill suggested.
Premiums should reflect exposures

so that there is an economic benefit
to employers to reduce risks, he
said.

One member of the audience
agreed, suggesting that risk man-
agers need to show that loss pre-
vention will reduce premiums to
obtain management support for the
programs.

Mr. Churchill also suggested that

insurers should “air knowledge” to
policyholders about how to protect
workers and that protecting them
will ultimately cost less than fail-
ing to do so.

“We have to market the message
that an ounce of prevention is
worth a pound of cure,” agreed Ms.
Castro.

Mr. Rogers said the most effec-

tive way to enforce safety regula-
tions may be to “tell an individual
that he can be brought before the
courts and punished personally”
for failure to do so.

Health and safety authorities in
the United Kingdem, he noted,
“have made it clear that they in-
tend not to prosecute companies
but individuals—company direc-
tors and site foremen—where they
believe there has been a blatant
disregard for the safety rules and
injury has followed.”

David Ovenden, group risk and
insurance manager of The Well-
come Foundation Ltd., a London-
based multinational pharmaceuti-
cal company, moderated the ses-
sion. - ]

- [ODAY

Asst. VP for Big Thinking

Maybe it was something she learned from her father,
a popular New Orleans jazz musician.

Or from having worked in a convent during callege,
helping disadvantaged young girls.

Wherever she learned it, Assistant Vice President Eileen
Frank has an uncanny abllity to motivate people, and
spur them on to fresh, new thinking.

It's a talent she's putting to use as The Home's North-
eastern Territorial Manager for Commercial Lines
Casualty. With seven managers and 46 underwriters
reporting to her.

It's also a quality highly prized by her clients, which
include contractors, wholesalers, distributors and dozens
of manufacturers.

At The Home, we're concentrating our activities these
days on larger, more complex risks. Indeed, the kind of
risks you find among companies like Eileen’s clients.

But obviously, we couldn't serve demanding clients
like them, without people like Eileen.
The Home underwrites Commercial Lines, Major
Accounts, Specialty Lines and upscale Personal Lines,

Home Insurance

Cumulative
trauma cost
covered by

E.C. nations

MONTE CARLO, Monaco—
Workers suf-
fering cumula-
4. tive trauma in-
@ juries in
European Com-
munity coun-
tries do not face
the same system
hurdles to ob-
tain compensation as U.S. workers
do, an insurance company execu-
tive says.

“The medical costs incurred will
be covered somewhere within the
system,’ according to Maryellen
Castro, casualty claims manager
for CIGNA Insurance Co. of Eu-
rope S.A.-N.V. of Brussels, Bel-
gium. _

In the United States, workers
may find it difficult to prove that
their injuries are work-related and
therefore covered by workers com-
pensation systems. Or, their in-
juries may surface too long after
employment to qualify for bene-
fits.

Ms. Castro outlined the compen-
sation systems in the European
Community at a seminar in Monte
Carlo earlier this month held dur-
ing the Risk Management Forum,
co-sponsored by The European
Assn. of Risk Managers and the
Risk & Insurance Management So-
ciety Inc.

All 12 E.C. countries have na-
tional health insurance plans sub-
sidized by taxes on the employer
and the employee, according to Ms.
Castro.

In addition, seven of the coun-
tries have state-run workers com-
pensation plans that are also
jointly subsidized, she said. They
are: Spain, Greece, Denmark,
France, the Netherlands, Italy and
Germany.

Belgium, England and Ireland do
not maintain state-run workers
compensation systems.

In Belgium, workers compensa-
tion insurance is available from
commercial insurers.

In England and Ireland, national
health insurance plans provide
medical treatment for injured
workers.

All the E.C. countries permit in-
jured workers to sue their employ-
ers for negligence for work-related
disease or injury, she noted. The
damages sought represent those
not reimbursed by the state-run
programs.

Some of the state monopolies
also may assert a lien for benefits
paid if employer negligence is
proved, Ms. Castro added.

“The state monopolies in Italy
and France exercise this right,”
she noted.

“However, France requires that
the concept of inexcusable fault be
satisfied before damages are
awarded, and Germany requires
that the employee prove that the
employer caused the injury inten-
tionally,"” Ms. Castro said.

As a result, if a worker wins a
suit against an employer in Ger-
many, insurance would not cover
the employer.

Worker suits against employers
are most common in Ireland and
the United Kingdom, Ms. Castro
said.

“The remaining E.C. countries
do not share the same frequency of
employers liability litigation and
the levels of general damages
awarded are lower,”” Ms. Castro
said.

—By Kathryn J. McIntyre
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CAFETEE'A
PLAN %
SOFTWAKE

If you're an employer thinkirg of bringing your fiexible beneft plon
administration in-house, or a TPA IhmEmg of affering cafeteria plan
administration service to your clients, we'd like to introduce you to
the TravisFlex software system.

NAME
g Tie
| oew
| sma
CITY, STATE, ZIP

TELEPHONE

TrovisFlex is o PChased system which has been proven in the
marketplace fo- four years. The system can handle plans as simple
s flexible spanding accounts (FSA’s) to complex FulkFlex plans with
severnl empby2¢ choices, 2enefit credits, vacation credits, etc., and
is designed “ar ary IBM PCor 100% compatible. And it costs os lttie

Trov sFlex czn accept downloaded data about employees and their
plan contrib tions, can print enrollment forms and has an opfional
Proposal moJu'e which cor illustrate o an employee what he or she
will save by anrclling in tha flexible benefit plons.

FOR MORE INFGRMATION ABOUT TRAVISFLEX SYSTEM OR OTHER TRAVIS PRODUCTS
(ONTACT TRAVIS SDFFWARE AT 1-800-521-5409 OR (713) 496-3737.

Other Travis Employee Benefi Systems Indude: (arporate (OBRA Mcnager, Group Premium Billing Marager, Refires Fremium Billing Manager and Travis/Comp.

Travis Software

1001 € Cairy Ashiord, Suite- 206 * Houston, Texas 77077
Phone: 1-800-521-5409 or in Houston, call (713; 438-3737

PLEASE SEND MORE INFORMATION ON:
[] Corxomte Cobra Manoger [ TrovisFlex
[] Ret ree Premium Billing Manoger
("] Greup Premivm Billing Manoger

("] Trwis /Comp

Speed, planning keys
to surviving a loss

By KATHRYN J. McINTYRE

MONTE CARLO, Monaco—Insur-
ance recoveries
alone will not
fully restore a

: ™ business after a
— A Z major loss, a loss
e W~ control expert

advises.

“Survival de-
pends on rapid
recovery” of a business’s operations,
according to John Woodcock, direc-
tor of operations for the Risk Services
Division of Sedgwick James (Lon-
don), a unit of Sedgwick Group
P.L.C.

A company that is not back in
business quickly after a major loss
can lose its share of the market in

When a small miscakulation

adds up to big litigation.

realistic premiums.

k. on making mistakes.
\\ i

People make mistakes. A misplaced decimal point
on an important financial document. A confusing telephone
conversation that leads to mistaken action. A missed deadline.
Unfortunately, in our suit-happy society, small mistakes can add
up to big legal battles. And without proper errors and omissions
coverage, they can prove disastrous to your client’s bottom line.

In our service economy, more and more businesses are at
risk. Like specialized computer software design, environmental
testing labs, medical account management, credit reporting firms
and marketing consulting companies.

Customized errors and omissions coverage from
Media/Professional Insurance provides the protection today’s
service businesses can count on. Our staff attorneys and
underwriters work as a team to handle applications and claims
promptly and with expertise. And through A-rated Gulf
Insurance Group, we can offer thorough coverage at

Make sure your clients are protected from lawsuits
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which it operates, as well as the value
of its stock, if it is publicly traded, he
noted.

For business operations to be rap-
idly returned to normal after a major
loss requires a contingency plan that
is systematic, methodical, effective
and reliable, Mr. Woodcock said dur-
ing a session at the Risk Management
Forum co-sponsored by the European
Assn. of Risk Managers and the Risk
& Insurance Management Society
Inc. in Monte Carlo earlier this
month.

Others speaking at the session dis-
cussed the role of the loss adjuster
before and after a major loss occurs.

Mr. Woodcock advised a company
developing a contingency plan to:

® Evaluate the risk of a major loss.

® Assess the impact on the busi-
ness from a major loss.

® Develop realistic scenarios for
responding to various losses.

“The more precise the scenario, the
more effective the plan” can be, he
explained.

® Develop recovery strategies and
options, including identification of
what parts, if any, would’ be needed
to restore the business operations and
how quickly the business must be
back in operation to survive.

Mr. Woodcock suggested that the
team that develops the contingency
plan be coordinated by the risk man-
ager and include people from opera-
tions, the legal department, commu-
nications, the finance department
and senior management.

Marcel Van Reeth, corporate in-
surance manager at British Petro-
leum P.L.C. in Antwerp, Belgium,
who moderated the session, noted
that the risk manager is especially
qualified to coordinate the team be-
cause he or she “is impartial.”

Others on the team cannot be im-
partial, because as part of developing
a contingency plan, they must admit
that their areas could fail to meet
their responsibilities after a major
loss, he explained.

The cost of properly developing a
contingency plan is “low compared
with the crisis cost savings,” Mr.
Woodcock emphasized.

Panelist Mortimer J. Terry, senior
consultant with RDI Consultants in
London, suggested that companies
involve their loss adjuster in evaluat-
ing the threat of a major loss, valuing
property, determining how the com-
pany would respond to a major loss
and what it would expect its insurers
to do.

RDI Consultants is a branch of
Swiss loss adjusters Robins Davies
International S.A.

This pre-loss involvement of a loss
adjuster “puts the adjuster several
steps ahead after a major loss,” he
explained.

Panelist Andrew J. Lund, senior
director of Robins Davies & Little
in London, which is the U.K. sub-
sidiary of Robins Davies Interna-
tional, agreed that the loss adjuster
should be involved in specialized risk
surveys and the development of the
contingency plan.

This pre-loss contact will improve
the adjuster’s performance after the
loss in assessing the damage, evaluat-
ing the loss and negotiating the claim
payment, he explained.

“The contingency plan must refer
to the claims adjusting process,” Mr.
Lund added, with a claims adjuster
selected before the loss occurs.

“Good communications are essen-
tial so each knows what he must do,”
he said.

In addition, pre-loss communica-
tions between the client and the ad-
juster gives the adjuster knowledge
of the business and the insurance
coverage, which will avoid delays in
the adjusting process, according to
Mr. Lund.

“There are no significant costs” in
involving the adjuster in contingency
planning, he noted. ]
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Insurance Management Society
Inc. in Monte Carlo earlier this
month.

Assuming that businesses will
continue to transfer their risk to
reduce bottom-line losses, “I be-
lieve that the insurance market
will be the preferred vehicle for
transfer of risk, even by the largest
industrial concerns,” predicted W.
Rob White-Cooper, chairman of
the operations group coordinating
the non-U.S. activities of Sedg-
wick Group P.L.C.

But in the European Community,
the number of insurers that will
have the resources to meet future
insurance requirements for major
industrial companies ‘“‘will con-
tract significantly,” Mr. White-
Cooper predicted.

Already, mergers and acquisi-
tions in Europe have left “five
major and increasingly dominant
insurance groups,” he said.

Although Mr. White-Cooper did
not identify those insurers for his
audience, he said after the session
that they are: Allianz AG Holdings
of Munich, Germany; Zurich In-
surance Co. of Zurich, Switzer-
land; Union des Assurances de
Paris of Paris; Assicurazioni Gen-
erali S.p.A of Trieste, Italy; and
Prudential Corp. P.L.C. of London.
Internationally, Mr. White-Cooper
would add American International
Group Inc. of New York and
CIGNA Corp. of Philadelphia.

“Just as throughout the world
there will be dominant economies
and within those economies domi-
nant multinational industrial
groups, so we can expect dominant
companies to emerge within the in-
surance sector,” he told the audi-
ence.

In this event, it is likely that
multinational clients will need
“more than ever before" profes-
sional and independent advice to
explore, design and implement al-
ternatives to the dominant insur-

pen.

ers’ offerings, said Mr. White-Coo-
‘“This becomes more
imperative with the likely hard-
ening of some market sectors.”

Therefore, it can be “expected”
that pan-European and global pro-
fessional intermediary firms “‘will
gain in strength,”” he said. Mr.
White-Cooper believes that even-
tually there will be three multina-
tional brokers that can provide the
kind of service that multinational
clients will need.

And which he again did not
name these firms during the ses-
sion, he said afterward that these
brokers would include Marsh &
McLennan Cos. Inc. of New York
and Sedgwick. “I leave you to de-
cide on the third,” he said.

Mr. White-Cooper also looks
forward to the day when the term
“broker” is eliminated. “We bro-
kers generally deplore the term ‘in-
surance broker,’ as it does not
really illustrate our function
today,” he said. ““Rather, we
should be known and seen as inde-

pendent risk advisers and insur-
ance intermediaries, the broking
function presently being a part of
our resources which may or may
not be relevant when advising cli-
ents.”

Meanwhile, although insurers
are offering loss control and other
risk management services, inde-
pendence and objectivity are es-
sential when offering this advice,
said Mr. White-Cooper.

An insurer “is unlikely to rec-
ommend a course of action diamet-
rically opposed” to its interests,
Mr. White-Cooper explainad. “At
the risk of being controversial, the
use of insurers’ ‘in-house’ risk con-
trol resources is not always in the
client’s best interests.”

In contrast, independent inter-
mediaries can offer a range of im-
partial services, including: profes-
sional counsel, risk strategy
alternatives, access to world insur-
ance markets, risk management
systems and detailed knowledge of
managing risk and insurance pro-
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grams, he said.

“] would argue that it is not the
insurer or, indeed, the reinsurer”
that can provide these services,
said Mr. White-Cooper. “It is only
through the professional interme-
diary.” }

Brokers and independent inter-
mediaries in Europe are dominant
only in the London market and are
not as frequently used in other
Continental European markets, he
noted. However, the European
Commission is recognizing the im-
portant role of the intermediary
and is considering a recommenda-
tion to regulate insurance interme-
diaries, he said.

According to Mr. White-Cooper,
the proposal would establish:

® Minimum qualifications for
intermediaries.

® Regulation of intermediaries’
business practices.

® Compulsory registration for
qualified intermediaries.

® A clear distinction between
underwriting agents and indepen-
dent intermediaries.

“To my mind, only when this has
been achieved can the (European)
Community really boast that it has
established an independent inter-
mediary or adviser service capabil-
ity throughout Europe,”” Mr.
White-Cooper said. .

But UAP President Jean Peyrele-
vade, another panelists, disagreed
with Mr. White-Cooper that bro-
kers should be the only ones to
offer risk management services. He
said in his native French that Mr.
White-Cooper's remarks were ‘‘a
very British way of looking at
things.”

Mr. Peyrelevade said that in the
future, underwriters won't “be
treated just as sellers of capacity.”

Insurers are in a better position
than brokers to understand the loss

‘ trends in a company or location,

because the underwriters keep sta-
tistics that show these trends, he
added. “We won't leave brokers
with the monopoly in that sector of
the market,” said Mr. Peyrelevade.

Banks also are now selling finan-
cial advice ““and no one thinks this
is unusual,” he said.

In contrast to Mr. White-Coo-
per’s scenario, he believes that in-
surers and brokers will work to-
gether at times and compete at
others.

However, Mr. Peyrelevade noted
that insurers and brokers fight
hard for the large industrial risks
in Europe—‘‘for publicity and
prestige’’—rather than for the pre-
miums that altogether “‘don’t rep-
resent much.” There are only a few
thousand companies in this cate-
gory in Europe, probably repre-
senting only 5% to 10% of world-
wide insurance revenue compared
with the bulk of insurance which is
written in personal lines and life
coverage, he said.

Recently, too, insurers and rein-
surers have been losing a lot of
money on industrial risks, Mr.
Peyrelevade pointed out. “Can in-
surers and reinsurers carry on in-
suring industrial risks?" he asked.

Insurers can only survive by con-
tinuing to manage premiums cor-
rectly, he said. And the way to do
this is to investigate the risk and
consider loss control techniques,
he commented.

“Though there are some rate in-
creases, I haven't seen any action
to live up to people’s statements”
that the hardening market is here,
said Mr. Peyrelevade, adding that
he thinks it will take a long time
for the insurance industry to re-
turn to profitability.

In the meantime, Mr. Peyrele-
vade saicd, he has told UAP em-
ployees to refuse to accept business
that is written at a loss. “I hope
other companies won't cross-sub-
sidize' policyholders, he said.
“UAP won't. If our competitors
continue to do so, they will go
under. . .. We'll calculate rates
more precisely in my group.”

Mr. Peyrelevade thinks that the

Continued on next page
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Global view required of risk managers

By GAVIN SOUTER

MONTE CARLO, Monaco—The
risk managers of
the future must
be highly edu-
cated, multilin-
gual strategists
who can face
major global
issues if they
want to properly
manage the problems their com-
panies—and the world—will en-
counter, a risk manager says.

Another adds that risk manage-
ment must embrace a wide range of
economic and social skills if the
discipline is to succeed in the fu-
ture.

Risk managers also must face a
rapidly changing insurance mar-
ketplace and pull senior manage-
ment into risk financing decisions,
an insurance company executive
maintains.

The three panelists addressed a
session focusing on the risk man-
ager of the future at the Risk Man-
agement Forum, co-sponsored by
the European Assn. of Risk Manag-

Changing market

Continued from previous page
global insurance industry is in for
a “hard readjustment” that will
involve bankruptcies and restruc-
turing of insurers. "I regret this,
but UAP will survive and continue
to offer services,” he said.

Meanwhile, Walter Diehl, chair-
man of the board of Zurich-based
Swiss Reinsurance Co., agreed
with much of what Mr. Peyrele-
vade said.

Mr. Diehl told the audience that
this was the first time he had heard
that loss control functions should
be solely in the realm of the broker.
“I agree with Mr. Peyrelevade”
that loss control does not have to
be provided solely by the broker,
Mr. Diehl said.

In the future, reinsurers will be-
come more involved in the assess-
ment of risk, Mr. Diehl predicted.

“The growing complexity of the
risk situation of major interna-
tional industrial firms places con-
siderable demands on the know-
how of the industrial insurer,”’ he
said. ““There are relatively few
major insurers and reinsurers with
the specialized know-how that is
called for.”

Also in the future, industrial cli-
ents will have stronger relation-
ships with industrial insurers, but
qualified brokers and reinsurers
will be included in discussions,
said Mr. Diehl.

The Swiss reinsurer also agreed
with Mr. Peyrelevade that if indus-
trial losses cannot be contained by
loss control, “it will be necessary
to apply higher deductibles and
premiums or turn increasingly to
alternative methods of dealing
with risk.”

The insurance industry will be
able to comply with policyholders’
requirement for higher capacity
only if premiums keep pace with
rising losses and the increasing po-
tential for losses.

In the meantime, there are nu-
merous loss situations that overtax
both insurance and industry, Mr.
Diehl said. In particular, “it is nei-
ther ethically justified nor eco-
nomically possible to expect (in-
surance and industry) to bear past
environmental burdens,” he said.

Instead, all who profit from the
high standard of living that has
caused this pollution should con-
tribute to solving the environmen-
tal problems, Mr. Diehl said. This
includes governments and taxpay-
ers, he said.

The session was moderated by
Thierry Van Santen, risk and in-
surance manager for Groupe Valeo,
a Paris-based auto equipment
manufacturer. ]

ers and the Risk & Insurance Man-
agement Society Inc. earlier this
month in Monte Carlo.

In the future, risk managers will
be bound even tighter by rules and
regulations while the whole of so-
ciety will live in a world of bureau-
cratic certainty, said Francois Set-
tembrino, risk manager at
Tabacofina/Vander Elst S.A. in
Edegem, Belgium, and president of
the European Assn. of Risk Manag-
ers.

“This is exactly what happened
to the Eastern (Bloc) countries, and
what has led them to a collective
collapse. The enterprise will not be
able to survive outside the tracks
imposed by the authority,” he said.

However, if risk managers can
avoid this scenario, the future of
risk management could be
brighter, Mr. Settembrino said.

“It will become essential to in-

sert risk management into the re-
generation of moral principles, ad-
mitting that the single rule of
profit is not sufficient, but that an
enterprise, regardless of the legis-
lation, has a civic role to play on
the world scene and has a responsi-
bility toward society,” he said.

To be catalysts for such change,
risk managers will need several
skills, Mr. Settembrino said.

They will have to be good com-
municators and understand others
as well as be understood them-
selves, he said.

Secondly, risk' managers will
have to be able to take a global
view of complex risks, Mr. Settem-
brino said. ;

Thirdly, they will have to be
good financial managers and must
have inquiring minds, he said.

Lastly, future risk managers
should be able to speak at least two

languages, Mr. Settembrino said.

The ability to speak several lan-
guages not only will help risk man-
agers communicate across fron-
tiers, it will help them solve prob-
lems, he said.

“The more languages you speak,
the more different routes you can
use to understand or solve a prob-
lem,"” Mr. Settembrino said.

To meet these challenges risk
managers will have to devote more
time to their own general educa-
tion and their specific risk man-
agement training, he said.

Armed with a good education,
risk managers should follow *“10
commandments” if they are to suc-
ceed in the future, said Filomeno
Mira, chairman of MAPFRE Indus-
trial S.A. in Madrid, Spain.

The commandments are:

® Risk management should be
applied to the consumer world.

““The consumer is concerned
about his own health and safety so
the concept of risk management
should be built into the family,”
Mr. Mira said.

® Risk managers must not limit
themselves to buying insurance.
They must also acquire legal and
technical expertise to help them
address risk management issues.

@ Risk management will be an
area of independent development.

“The risk manager will manage
all of the risk management services
including captives, environmental
concerns, salvage, and training,”
he said.

® Service industries will make
more use of risk management as
society as a whole becomes more
service-oriented.

® Risk managers will take more
control of the management of un-

Continued on next page
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insurable risks.

® Public authorities are follow-
ing a trend of privatizing puklic
services and risk managers will
have to address these new risks.

® Risk managers will become
more involved in polities as polizi-
cians try to address risk manage-
ment problems, l:ke prevent.ag
auto accidents.

® Chief executive officers will
become risk manag=-s.

“The concept ot risk manaze-
ment will become more important
so the heads of compan:es will be-
come more involved,”” Mr. Mira
said.

® Dealing with risks will beccme
more financially complex and risk
managers will have Zo become
more financially sophisticated.

® Risk management must be-
come an academic d.scipline.

“Risk management should be-
come a four-year degree course

and form part of a master of busi-
ness administration degree,” Mr.
Mira said.

Risk management kas already
changed significantly in recent
years, said Joseph Smetana, presi-
dent of AlGlobal Inc, a unit of
New York-based American Inter-
national Group Inc., ar.d chairman
and chief executive officer of
AIC. Risk Managemer.t Inc.

Risk managers now have to deal
with businesses that operate on a
global scale; more expertise is
avai_able, like engineering loss
control, to help risk managers do
their job; and exposures are esca-
lating as a result of U.S. court de-
cisions and regulatory changes,
Mr. Smetana said.

And the changing world insur-
ance market is complicating risk
managers’ jobs. He specifically
cited captive growth ar.d a growing
array of alternative risk funding
mech.anisms.

There also is turmoil at Lloyd’s
of London as capacity shrinks and

the market considers limiting
members’ liability, Mr. Smetana
said.

In continental Europe, too, in-
surancs markets are changing, he
said.

“E.C. 1992 will produce not only
sharply higher intra-European
trade and investment, but also

‘The concept of risk
management will
become more
important,’

Mr. Mira predicts.

more :nternational insurers com-
peting for market share with local
providers,” Mr. Smetana said.

Consequently, risk managers will
have to change further to respond
to their own changirng environ-
ment, he said.

“In the new environment, corpo-
rate management must view risk
management in a new light. Risk
management must be integrated
into management thinkirg and
planning at all levels,” Mr. Sme-
tana said.

Management will have to con-
sider the risk management impli-
cations of corporate decisions in
the same way that they now con-
sider financial, operating, market-
ing and strategic implications, he
asserted.

And senior management will
have to become more involved in
decisions on the use of alternative
risk financing mechanisms, Mr.
Smetana said.

“The future financial implica-
tions of these decisions are sig-
nificantly greater than they were
in the past,” he said.

The session was moderzted by
Hugh Loader, managing cirector
and group insurance manager at
Tetra-Pak Insurance Services Ltd.
in Saffron Walden, England. ®
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Insurance
markets
developing
in nations
worldwide

By STACY SHAPIRO

MONTE CARLO, Monaco—In-
surance markets
are enjoying
growth in sev-
™ eral countries
Z that have em-
“braced free
trade, observers
say.,

The Mexican
insurance industry anticipates
substantial growth in the wake of
vanishing government restrictions
on insurers as well as the pending
trilateral free trade agreement
with Canada and the United
States, a consultant says.

And, on the other side of the
ocean, insurance markets in Asian/
Pacific countries that allow free
trade are in various stages of de-
velopment, a broker reports.

The consultant and broker were
part of a panel discussion held
during the Risk Management
Forum co-sponsored by the Euro-
pean Assn. of Risk Managers and
the Risk & Insurance Management
Society Inc. earlier this month in
Monte Carlo.

“There is a strong growth poten-
tial in Mexico’ for the insurance
industry, said Alberto Estavillo,
president of consultant Estavillo
Consultores S.C. in Mexico City.

The Mexican market is going
through rapid changes following
several years of economic reform,
modernization, deregulation and
privatization, he said.

Although insurers will have to
become more service-oriented and
gain access to new expertise,
“there are great opportunities” in
the Mexican market, Mr. Estavillo
said.

The country is now encouraging
foreign investment and this year
has seen $8.5 billion in new foreign
investment on top of the $30
billion in 1990, he said.

In addition, the Mexican govern-
ment “has rebuilt the foundations
for steady economic growth and
the containment of inflation” to a
rate of 18% this year from 160% in
1987, he said.

The prospect of a North Ameri-
can Free Trade Agreement among
Mexico, Canada and the United
States also “is boosting business
confidence, encouraging invest-
ment locally and from abroad and
will extend the reform process
throughout the economy,” Mr. Es-
tavillo said.

Insurance has been written in
Mexico since the 19th century and,
in 1935, the first Insurance and
Mutual Institution law was passed.
The law, however, has been com-
pletely restructured since 1989, al-
lowing insurance companies to op-
erate more autonomously,
according to Mr. Estavillo.

Under that restructuring, each
insurer can set its own rates,
though those rates must be filed
with the National Insurance and
Bonds Commission, he said. *

The insurance industry was go-
verned by the National Banking
and Insurance Commission until
1990, when the National Insurance
and Bonds Commission was formed
to oversee insurance, reinsurance
and bond activities in Mexico.

The Mexican Assn. of Insurance:
Institutions was formed in the late

Continued on next page
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1980s to coordinate insurance com-
pany activities and act as a rating
bureau for the industry, Mr. Esta-
villo added.

Workers compensation pro-
grams, persion benefits and na-
tional health care coverage are
written by the state-controlled Na-
tional Social Security Institute and
the Institute of Social and Security
Services for State Employees, he
said.

But the government is currently
considering whether private insur-
ance companies should be allowed
to insure pension benefits, said Mr.
Estavillo.

There are 28,000 personal lines
agents in Mexico, and 80 large
agent/broker firms that place com-
mercial and industrial business, he
said.

Much of the commercial cover-
age in Mexico has been written on
a fronting basis, with much of the
risk passed off to 120 registered
reinsurers, said Mr. Estavillo.

However, the restructured insur-
ance regulations require increased
capitalization and more risk reten-
tion among primary insurers, he
said.

Two events have caused a “rapid
evolution” of the Mexican insur-
ance market and, in fact, contri-
buted to a 111% loss ratio last year,
Mr. Estavillo said.

The first of these was the govern-
ment’'s November 1987 decision to
allow “jumbo” risks to be written
on a non-tariff basis.

That was followed in 1989 by the
government allowance of 100% for-
eign ownership of brokers and 15%
foreign ownership of insurance
companies, which can be increased
to 49% at the discretion of the
Ministry of the Treasury, he said.

As a result, last year the interna-
tional insurance market began
competing with Mexican insurers
for jumbo accounts, which forced
the domestic market to write the
business at a loss, Mr. Estavillo
said.

Nevertheless, liberalization of
the Mexican insurance industry “is
likely to continue in the future, al-
lowing the market to become much
more dynamic and flexible in the
products and services it can pro-
vide,” he said.

Risk management has also
played a part in the reformation of
Mexico’s insurance industry, he
said. Mr. Estavillo pointed to the
development of sophisticated risk
management programs among
Mexican companies that include
full-time corporate risk manage-
ment executives, loss prevention
and loss control techniques and
self-insured retentions and/or cap-
tive insurance programs.

‘*A strong growth potential
exists for the insurance industry in
Mexico,” he concluded. “For years
it has been highly protected and
effectively closed to outside com-
petition and investment, allowing
it to become undercapitalized, in-
efficient and technologically weak.
New legislation has been passed
aimed at revitalizing the market
via privatization, foreign invest-
ment and increased competition.”

Answering a question from the
audience, Mr. Estavillo added that
there is a ‘“prevailing trend”
throughout the Latin American
countries to deregulate and liber-
alize their industries, including in-
surance.

The first country recently to
open its insurance market to for-
eign investment was Chile, fol-
lowed by Peru, Mexico and now
Colombia, he said.

Meanwhile, insurance markets in
the Asia/Pacific region are in vari-
ous stages of development but hold
great potential, according to Wil-
liam Thomas, president of Alex-
ander & Alexander (Asia) Holdings
P.L.C. Ltd. in Singapore.

The region accounts for a “huge
geographic spread” from Japan
and China to Australia and New
Zealand to Pakistan and India.

Within this region, there is a wide
range of distinct cultures, social
structures and economic philoso-
phies, he noted.

Populations of nations in the re-
gion vary from 1 billion people in
China to 2 million people in Singa-
pore. And the size of some nations
may be surprising: 192 million
people live on the 13,000 islands
comprising Indonesia, making it
the fifth most populous country in
the world, said Mr. Thomas.

There also is “dynamic growth”
in the economies of the Asia/Pa-
cific region, although the insur-
ance industry’s growth is “lag-
ging” behind technical industries’
growth, Mr. Thomas said.

On the one hand, there is the
huge economic power of Japan, but
on the other there are impo-
verished countries like Laos and
Vietnam, he said.

The Asia/Pacific region features
both open and closed insurance
markets, according to Mr. Thomas.

“In my opinion, the more open

insurance market is in the interest
of the buyer,” he said.

Japan traditionally has been a
closed insurance market with re-

gulated rates and a limited number.

of insurers, Mr. Thomas said.

There is some talk of deregula-
tion, easing of tariffs and the in-
troduction for the first time of in-
surance brokers,. but these changes
will take five to 15 years to imple-
ment and they ‘“‘won’t be drastic,”
he said.

The issue in most of the Asia/Pa-.

cific region—which has been
caught in a soft market for several
years—is to develop the insurance

Liberalization of the Mexican insurance
industry ‘is likely to continue in the future,
allowing the market to become much more

dynamic and flexible in the products and services
it can provide,’ Mr. Estavillo says.

markets and ‘“‘at the same time

. guarantee security,” said Mr.

Thomas.

Singapore, for example, has im-
posed freezes on property insur-
ance rates and is considering mini-
mal capitalization requirements
for insurance companies and mini-
mum standards for the chief exec-
utives of insurance-related enter-
prises, said Mr. Thomas.

Malaysia is “‘severely restricting
the buyer's choice” by placing the
regulation of the insurance indus-
try in the hands of the country’s
central bank, he said. It is the only
country in the Asia/Pacific region

“taking a backward step” in insur-
ance regulation, he added.

Indonesia, on the other hand,
allows an open insurance market,
although the capitalization re-
quirement for foreign-owned joint
ventures is four times that of an
Indonesian-owned insurance com-
pany, Mr. Thomas said.

Mr. Thomas stressed that if com-
panies are interested in investing
in the Asia/Pacific region, they
must find the right partners in the
region with which to do business.

Other speakers at the panel dis-
cussion included John M. Jacob,
adviser to Saudi Basic Industries
Corp., who spoke on the Middle
East; and Anders W. Niemann,
deputy chairman of the Risk Man-
agement Society of the Federation
of Danish Industries in Copenha-
gen, Denmark, who spoke on the
Scandinavian market.

Willy Arnouts, risk management
and insurance coordinator of Esso
Inc. in Breda, Netherlands, mo-
derated the session. ]
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Captives considered for marine, aviation risks

By STACY SHAPIRO

MONTE CARLO, Monaco—Risk
managers warn
they will use
captive insurers
to cover their
marine and
Wi aviation risks if
BT traditional in-
ﬁO-E-U W surance becomes
too expensive
and capacity becomes scarce next
year.

Prices already are rising in the
marine hull and cargo, aviation
and energy markets, and insurers
expect these lines of coverage to
harden even further next year (BI,
July 22).

Several risk managers who par-
ticipated in a roundtable discus-
sion and fielded questions from the
audience addressed the hardening
markets at the Risk Management
Forum in Monte Carlo earlier this
month. The forum was co-spon-
sored by the European Assn. of
Risk Managers and the Risk & In-
surance Management Society Inc.

A risk manager in the audience
asked the roundtable members
whether they use their captives for
“transportation risks.”

Marce Darby, director of risk
management/insurance for Bom-
bardier Inc. in Montreal, said the
transportation equipment concern
has not insured its transportation
risks through its captive so far.
But, he added, “we might pretty
soon, with the market shrinking
the way it is. We might be forced to
use the captive.”

Pierre F. Haesler, senior vp of
cement and concrete conglomerate
Holderbank Financiere Glaris Ltd.
of Leligny, Switzerland, said: “We
are looking at (using our) captive
for marine programs as the London
market hardens.”

Insurers currently are quoting
Holderbank cheap marine rates, so
the company will stay with the tra-
ditional market, he said.

But, if marine underwriters
quote high rates next year, “I will
come in with my cheaper (captive)
rates,”” Mr. Haesler said.

London-based Unilever P.L.C.
places three global policies with its
captive, said Albert W. van Blit-
terswijk, international risk and in-
surance manager for the consumer
goods company. Those policies are
a global property policy, a liability
policy and a smaller marine policy.

However, the rates charged by
Unilever captive do not fluctuate
with market conditions, Mr. van
Blitterswijk said.

‘*As we have transportation
(risks) in many factories world-
wide with many risks, we are able
to offer stable premium level,” he
said. “I think it’s better to have a
stable premium level than the bot-
tom price.”

The three risk managers fielded
several other questions from the
audience in what was one of the
forum’s most lively sessions. Their
discussion and questions focused
mainly on relationships with sub-
sidiaries and implementing global
risk management and insurance
programs.

For example, Mr. Haesler of Hol-
derbank explained how he learned
the hard way that he should have
tried persuading the company’s
subsidiaries to accept a new global
insurance program rather than ar-
ranging the program and merely
announcing it to the subsidiaries.

Insuring a cement conglomerate

management liked it, as did bro-
kers, and ‘“‘we concluded there
were savings,” he said.

So the new program was sel to
start ir 1986. “That's when the
nightmare began,” he said.

Since Holderbank is a decentra-
lized company, a friendly letter
went out to all the subsidiaries—
including those in remote parts of
the instructing them to start using
the new insurance program at the
first of the year.

But, many replies said—in “‘not
so friendly” terms—"we’re not in-
terested,” Mr. Haesler recalled.
Some had ties with local insurers
that went back as long as 40 years,
as well as strong relationships with
their lecal insurance markets, “It
just didn’t work,” he said.

Because many subsidiaries de-
cided not to participate in the pro-

gram, premiums totaled only one-
tenth of the 10 million Swiss “rancs
the lead insurer had expected the
program would generate.

As a result, Holderbark lost that
insurer and had to find another.
After three years of searching, the
program was placed with Zurich
Insurance Co., Mr. Haesler said.

“What we learned frora this story
is that in a decentralized
group. . .you have to meet the cor-
porate culture,” Mr. Haesler said.
Brokers and underwriters must
also understand the culture cf your
company, he said.

Ee advised other risk managers
to “‘get your in-house shcw to-
gether first. If you don’t, you're
lost. Try to convinece; never im-
pose.”

Holderbank now allows subsi-
diaries to use local insurance com-

panies if they so desire. However,
50% of all premiums must be ceded
to the company's global insurance
program, he said.

“Does the insurer agree to this?"”’
asked a member of the audience.

“He has to,”” Mr. Haesler replied.

Mr. Haesler also said hz now
tries to visit every Holderbank
plant to better understand its
needs. He tries to meet those needs
and at the same time make sure
that lecal insurers take proper
steps to avoid losses.

Another audience member asked
whether there is good enough com-
munication among the insurers and
Holderbank so that Mr. Haesler is
aware of what is going on in its in-
surance program worldwide.

“That’s a eritical issue,”” Mr.
Haesler said. He said he stays
clued in through three networks—

insurers, brokers and Holderbank's
finance department.

Most of the time there is no prob-
lem, he said.

However, in a complete failure of
communication recently, he did not
hear about a $3 million claim for
three months, he noted.

Uniformity is one basic element
of success in a worldwide insur-
ance prograr, said Unilever’'s Mr.
van Blitterswijk. Using standard
policy wording, in particular,
“makes life much easier,”” he said.

Unilever also has a global prop-
erty and liability insurance pro-
gram written through its captive,
although it uses fronting arrange-
ments in some countries, Mr. van
Blitterswijx said. It is easier,
though, to use one or two global
insurance companies that have op-

Continued on next page

CC Your team at Hertz Claim
Management is assembled specifically
to meet your TPA needs. Handpicked,
seasoned specialists in every

position. But always with you calling

the signals.

Y

"This is your Hertz Claim Management Team."

claims for The Hertz Corporation for

compensation or liability claim man-
azement. Hertz Claim Management

comes to each task with a zeal and

cated group that's been handling

efficiency you'll only find in a dedi-

yearly for clients nationwide. They
have grown from 300 employees just

three years ago to over 1,300 today.

And now they've added

one more person. Me, O.]. Simpson.

Official play-by-play man for

should be simple, he said, because
the primary risks are posed by the
kilns that manufacture the cement
in 70 factories worldwide.
However, in the early 1980s, a
new global insurance program for
Holderbank was proposed that
would involve captives under-
writing some of the coverage. Top

The team works together to over 20 vears. the #1 team ir claim nl;mngunun[.)’

63 S

accomplish exactly what you require. Today, Hertz Claim Management

Whether it be benefit. workers' processes over $750 million in claims




Business Insurance, October 28, 1991 / 21

Continued from previous page
erations in all nations in which
Unilever has subsidiaries to front
the global insurance programs, he
said.

““We coordinate with insurers to
prevent losses,” he said. “And we
say to our units, ‘Be careful, be-
cause it's Unilever money at
stake.”

A member of the audience asked
how quickly local subsidiaries
forward their premiums to the
companies’ captives.

“As quickly as possible,” replied
Mr. Darby of Bombardier, whose
captive underwrites three policies
for the company. Payments could
take only a matter of hours, since
money today can be wire-trans-
ferred. And, “underwriters say it
will take a maximum of one
month,’ he said.

In the old days it could take up
to two years for money to flow
from local markets through bro-
kers to the captive, recalled Uni-
lever’s Mr. van Blitterswijk to a

‘l am sorry to see
Europe going the way
of the United States in

the product liability
field,” Mr. Darby says.

round of laughter.

The problem, though, was mainly
governments holding onto the
money, he said.

On average it takes 30 days, Mr.
van Blitterswijk said.

The panel of risk managers also
covered a variety of other topics,
including:

® Fire protection.

Mr. Darby said that Bombar-
dier’'s Canadair plant with $850
million in assets in one location is
“very well protected from fire.”

Aside from sprinklers, there are
six people from the plant desig-
nated to work with the fire depart-

ment to smooth out emergency
procedures. In case of a fire,
though, everyone knows that there
is only one person in the plant who
is in charge. _

Mr. Darby criticized European
companies for not having sprin-
klers in their buildings. “I don’t
think Europeans know about
sprinklers,” he said.

Mr. Darby’s jibe came only one
week after a London warehouse
fire that destroyed fine art valued
at 30 million to 50 million pounds
($51.3 million to $85.5 million) (BI,
Oct. 14).

A Belgian risk manager com-
mented that there is no interest in
installing sprinklers because there
is no resulting premium savings
and because water damage caused
by the sprinklers would equal fire
damage in some cases.

® Product liability.

. “I am sorry to see Europe going
the way of the United States in the
product liability field,” Mr. Darby
said. -, ]

Experts detail
how planning
minimizes loss

By GAVIN SOUTER

MONTE CARLO, Monaco—A
well-prepared
risk manage-
ment plan can
m prevent a crisis
Ml Z from turning
A into a disaster, a
broker says.

Recent exam-
ples have shown
that the opposite is also true, he
adds.

To minimize risk, companies
should be aware of potential crises

e
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(201) 307-2929.

Heréz Claim Management

and have the means in place to deal
with them should they occur, he
advises.

And corporate crisis manage-
ment plans should be constructed
in cooperation with civil authori-
ties if they are to address all possi-
ble risks, a government official and
a manufacturer agree.

The three discussed effective cri-
sis management during a session at
the Risk Management Forum co-
sponsored by the European Assn.
of Risk Managers and the Risk &
Insurance Management Society
Inc. earlier this month in Monte
Carlo.

Crisis management has recently
become a big issue for companies
as several organizations have inad-
vertently given high-profile exam-
ples of poor contingency plans in
action, said Paul Bruyland, man-
aging director of broker Henrijean
Antwerp S.A. of Antwerp, Bel-
gium.

“Companies have faced a multi-
tude of crises ranging from oil pol-
lution to product tampering to
earthquakes and toxic releases
that took management by surprise.
Furthermore, they were often un-
prepared to respond,’ he said.

However, companies still are
doing little more than discussing
the issues, Mr. Bruyland said.

“Crisis response and crisis man-
agement. . .are less frequently a
part of the normal business plan-
ning and strategy process than the
flood of words tends to indicate,”
he said.

Companies without crisis man-
agement plans in place are unnec-
essarily risking their futures, Mr.
Bruyland warned.

He defined a crisis as any acci-
dental or intentional event that
significantly disrupts normal oper-
ations. And, he added, one crisis
often can lead to another unless
it is quickly isolated and managed.

If there is no crisis plan or a plan
fails, company profits can be de-
vastated, Mr. Bruyland said.

“When a trusted product is
found to be contaminated, the
product line is not the only thing in
danger. The corporation’s entire
public image may be at stake. Lost
revenue could total millions of dol-
lars. Hundreds of employees could
be put out of work," he said.

Even a small fire could cause the
release of toxic materials that can
cost millions of dollars to clean up,.
Mr. Bruyland said.

An effective crisis plan should
have six main stages, he said.
These include;

® Risk identification.

“The risk identification process
can be summed up in four ques-
tions: What can happen? What op-
erations will be affected? What will
be the overall impact on the com-
pany? What can the company do to
avoid the effects?” he said.

@ Advance preparation.

Companies should establish
methods to minimize the extent of
disruption and damage and build a
core team of people to deal with a
crisis, he said.

® Watching out for the warning
signs.

“Before the eruption of a crisis,
there is often a warning period
during which a prudent and alert
management has the opportunity
to recognize the signals and events
that increase the likelihood of ‘di-
saster,”” Mr. Bruyland said.

If management spots these warn-
ing signs, then it has an oppor-
tunity to prevent the crisis or at
least prevent it from becoming a

Continued on page 25
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Pension plan ﬁduciaries

By Michael S. Melbinger

ENSION LAN SPONSORS and their employees

have traditionally relied on several insurance
company products—including guaranteed
investment contracts, group annuities, life
insurance policies and commingled funds—as
investment vehicles for their retirement plans.
However, the recent seizure by state insurance
regulators of several large insurance companies, as
well as the reductions in the claims-paying ability
ratings of a number of the top life insurance
companies, will have a significant impact on
employer-sponsored pension plans and the
fiduciaries who manage those plans.

The impact of life insurer insolvency on plan
sponsors and participants depends in part on what
type of product is held and under what type of plan.
For example, companies that invested their pension
assets in GICs with Executive Life Insurance Co.
can expect to lose part of their principal investment
and may be required to make up for this loss over
time with tax-deductible contributions.

For defined contribution plans that hold
Executive Life GICs, the problem is more immediate
and acute. While it is axiomatic that participants
bear the risk of loss under a defined contribution
plan, in those cases where the plan sponsor (or an
investment committee appointed by the plan
sponsor) specified the investment choices for
participants’ accounts, they acted as a fiduciary.
Pension plan fiduciaries may be held liable for the
participants’ losses if they have not properly
carried out their responsibilities within the scope of
the Employee Retirement Income Security Act of
1974,

Soon after the seizure of Executive Life, plan
participants of both Unisys Corp. and Honeywell
Inc. filed suit in federal court against benefit
committee members and the companies, alleging
breach of fiduciary duties in their decision to
purchase GICs from Executive Life (BI, May 27).
Since then other plan sponsors and fiduciaries have
been sued by their participants.

The Department of Labor also has taken action
with respect to the fiduciary duties of pension plan
committees. In lawsuits filed in federal district
court against three companies, the department has
alleged improper selection of Executive Life as an
annuity provider.

In its complaint against Maxxam Inc. of Houston,
the department alleges that the company and
certain of its executives selected Executive Life as
the annuity provider for its terminated pension plan
“despite negative findings by a recognized
insurance expert as to the insurer’s claims-paying
abilities.”

The complaint.against Los Angeles-based -
MagneTek Inc., members of its board of directors
and certain of its executives as fiduciaries, alleges
that Executive Life owned more than 10% of the
company's stock and therefore was a
party-in-interest with respect to the annuity
purchase, making that purchase a prohibited
transaction (BI, June 17).

AFG Industries Inc. of Fort Worth, Texas, and
members of its pension committee are alleged to
have failed to utilize a meaningful bid process or
analyze Executive Life’s claims-paying ability (BI,

~July 15).

The Labor Department has said that it is
investigating “about 60 similar cases.” The
department claims to have sent letters to several
.other employers alleging that the selection of
Executive Life as annuity provider was imprudent,
and threatening suit if the employer does not restore
any losses suffered by retirees or beneficiaries and
guarantee the future payment of retirement and
death benefits through investment with another
insurer.

Based on this increase in both litigation and

Life insurers’
recent upheaval
will have impact

on employer plans

investigations related to fiduciary duties, pension
plan fiduciaries are well advised to re-evaluate their
current investments and take steps to protect-
themselves from future liability for the investment
decisions they have made on behalf of plan
participants.

ERISA imposes affirmative duties on individuals
who are pension plan fiduciaries. ERISA Section
404(a)(1)(A) requires that a plan fiduciary discharge
his or her duties with respect to a plan solely in the
interest of the participants and beneficiaries, and
for the exclusive purpose of providing benefits to
participants and their beneficiaries and
defraying reasonable expenses of administering the
plan. i

In the seminal case on fiduciary duty, Donovan
vs. Bierwirth, the court held that fiduciaries must
discharge their duties “with an eye single to the
interests of participants and beneficiaries.” The

Pension plan fiduciaries are well
advised to re-evaluate their current
investments and take steps to protect
themselves from future liability for the
investment decisions they have made.

court also for the first time gave voice to the notion
that, in situations in which ERISA fiduciaries face a
potential conflict between their duties to
participants and their role as officers, directors or
employees of the plan sponsor, they may have to

use independent legal and financial advisers.

ERISA Section 404(a)(1)(B) requires plan
fiduciaries to discharge their duties with the care,
skill, prudence and diligence under the
circumstances then prevailing. The requirements of
care, skill, prudence and diligence seem to have
evolved into a requirement that the fiduciaries
follow a course of procedural prudence in decision
making; that is, if the fiduciaries have diligently
engaged in (and documented) an investigation and
discussion of information and alternatives in regard
to any decision, the courts will be loath to challenge
that decision.

The court in Katsaros vs. Cody described it as
“whether the individual trustees, at the time they
engaged in the challenged transactions, employed
the appropriate methods to investigate the merits of
the investment and to structure the investment.”

The “prudent man” requirement of Section 404
also has evolved into a “prudent expert”
requirement. Courts have held that good faith is not
enough in decision making. Where fiduciaries are
not sufficiently knowledgeable or experienced, they
should utilize an independent expert (Donovan vs.
Bierwirth). In light of the case law and Department
of Labor opinions on the issue of prudence, virtually
all plan fiduciaries would be well advised to consult
an independent expert when making investment
decisions in regard to plan assets. '

Finally, Section 404(a)(1)(C) requires that
retirement plan fiduciaries diversify the investments
of the plan, “so as to minimize the risk of large
losses, unless under the circumstances it is clearly
not prudent not to do so.”

To date, no case has challenged a plan sponsor’s

decision to operate its retirement plan through one
insurance company, as many do. This probably will
change soon. However, in light of the recent
insurance company insolvencies, fiduciaries would
be wise to diversify the insurance product
investments of their plans among several insurance
companies. Further, they are advised to ascertain, to
the best of their ability, what investments underlie
the insurance company’s products.

Plan fiduciaries responsible for the purchase of
insurance products must be able to demonstrate that
the decision to purchase any given product was
made only after a careful and diligent evaluation of
other investment choices and competing insurance
companies. The fiduciaries must be able to show
that their decision was not based on any collateral
benefit to the plan sponsor or other factors. The
extent to which an independent expert was utilized
in the evaluation process would be very relevant,
assuming that the determination of the expert was
analyzed and the recommendations of the expert, if
sound, were followed.

ERISA fiduciaries should be mindful of the
potential loss of the attorney-client privilege if the
same attorneys that represent the plan sponsor also
represent the fiduciaries. This situation is common
when a plan committee, comprised of the plan
sponsor’s officers, makes investment decisions for a
retirement plan.

In this situation, the committee is well advised to
hire legal counsel separate from the legal counsel of
the plan sponsor in order to shield any
communications with counsel under the
attorney-client privilege. In each of the lawsuits
filed so far by the Department of Labor, individual
executives also were named in the complaint in their
capacity as plan fiduciaries.

Because of the uncertainties inherent in this
rapidly evolving situation, many employers are
reluctant to invest additional retirement plan funds
with Mutual Benefit Life Insurance Co. or any other
insurance company. Employers maintaining plans
that currently hold insurance products of a troubled
insurer may need to respond quickly to several
different aspects of the insurance company
insolvency crisis. The employer and plan fiduciaries
may need to:

® Establish an alternative retirement or savings
plan funding vehicle so that future monies do not
flow into an insolvent or suspect insurer.

® Evaluate any fiduciary exposure from the
purchase of the insurance product, as well as their
fiduciary duties going forward.

® Devise alternatives for compensating employees
or retirees whose retirement savings may be
impaired. ;

® Review contracts and other plan documents to
make certain that the plan and its participants are
protected should further insurer insolvencies
OCccur.

® Monitor or participate in proceedings before the
courts and state insurance regulators.

® Investigate coverage under, and represent the
employee before, the various state guaranty funds.

® Analyze the contract between the employer or
plan and the insurance company to determine their
rights (or the rights of employees) under the
contract.

® Organize a group of similarly situated
companies or associations to achieve economies of
scale in pursuing the above objectives. =

Michael S. Melbinger is a partner in
the employee benefits department of
the law firm McDermott, Will &
Emery in Chicago.
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Evaluating property loss

When a pickup is purloined, several parties could suffer

By The Insurance Institute
of America

The following question and answer
are drawn from the curriculum for the
Associate in Risk Management
designation awarded by the Insurance
Institute of America. They represent
the type of question asked—and the
possible answers—in one of the three
examinations for the A.R.M.
designation.

This month’s exercise, drawn from a
recent national examination in ARM
54—the Risk Management
Process—describes how a single
event—here a truck theft—can cause
losses to a variety of parties and how
these losses can be properly valued by
a number of distinct valuation
standards.

Q: Owen lent his twin brother, Bob,
one of several pickup trucks Owen
owns. First Bank holds a secured:
interest in this truck. Because Bob
needed to use the truck for reliable
daily transportation to his job, Bob
left the truck overnight at Friendly
Garage to have a slow leak in a tire
repaired. That night, while Friendly
Garage was closed, the truck was
stolen from its unfenced parking area
and never recovered.

® Describe the nature and extent of
any property loss, and any other
specific type of loss that each of the
following parties is likely to have

' A.RM, exercises |

suffered because of this theft: Owen,
Bob, First Bank and Friendly Garage.

® Pair or set value is relevant to
determining the dollar amount of some
personal property losses. Explain
whether pair or set value is useful in
determining the amount of any
property losses described in your
answer to the above question.

A: e Specifying the nature and the
extent of each party's property losses
and any other losses would involve
identifying the type of loss involved
and the proper standard of value for
measuring the extent of that loss.

¥ Owen’s major property loss in
this case is the full value of the truck
he owned, probably measured by its
actual cash value or its replacement
cost. Owen’s only other type of loss is
the loss of the use of the truck. This
loss of use is best measured by the cost
to rent a replacement truck until
Owen purchases a new truck.

+ The question gives no basis for
any property loss to Bob, although he
may have lost some personal property
he happened to leave in the truck. The
value of this loss would be the
replacement cost or the actual cash
value of any such property.

Bob's other losses may include a loss
based on liability to Owen for
negligently selecting Friendly Garage

to repair his brother's truck, a
selection that arguably was the cause
of the truck being stolen. If Bob is
liable to Owen, the measure of Bob’s
liability loss is the amount paid to
Owen as a verdict or in settlement of
his claim plus any legal expenses Bob
may incur. Bob’s only other loss could
possibly be loss of transportation to
work, which is measured by the cost of
temporary substitute transportation
until Bob can make more permanent
arrangements.

¥ For First Bank, its property loss
is the value of its secured interest in
the stolen truck.

This value usually is measured as
the unpaid balance on the truck loan
plus interest that would have been
earned. However, if a loan is repaid
despite the truck’s having been stolen,
the bank’s secured interest is not
damaged and the bank suffers no
property loss. The bank’s only other
potential loss would be any loss of
interest earnings on the loan, which
may be no loss at all if the loan is
repaid on schedule.

¥ The circumstances of the case
give no explicit indication of any
property loss by Friendly Garage
unless, perhaps, some of the garage’s
tools had been left in the truck before
it was stolen. If any such tools were
not recovered, the garage’s resulting
property loss would be their actual
cash value or their replacement cost
value.

With respect to other losses, the
garage may be liable as a bailee to
Owen for the theft of his truck. The
extent of this possible liability loss
would be the amount the garage would
pay Owen for the truck, plus any
related legal expenses, plus the value
of any goodwill (market reputation)
that the garage may lose.

® Pair or set value recognizes that
the total value of a pair or set of items

of personal property usually is greater

than the sum of the values of the
individual items in the pair or set. If
only one item in a pair or set is lost,
therefore, the value of the remaining
items is lowered more than
proportionally.

For example, the value of the one
earring remaining after its mate has
been stolen is less than half the value
of the pair if it were intact.

Nothing in the circumstances of this
question suggests that pair or set value
is relevant. It is possible, however,
that the truck contained some
members of a pair or set of items of
property that also were stolen. (]

The sample questions and answers
used in this column are taken from the
Associate in Risk Management
designation curriculum of the IIA. For
more information on the content of the
A.R.M. program, write Dr. G.L. Head,
Vp, Insurance Institute of America,
P.O. Box 314, Malvern, Pa. 19355.

Coverage denied for expenses

The U.S. Court of Appeals for the Seventh Circuit
ruled that an excess liability insurer’s obligations
began when the primary insurer paid claims of $3
million, not when the insured’s out-of-pocket
expenses, including legal fees, reached that amount.

Harbor Insurance Co. issued excess policies to
Harnischfeger Corp. that provided that the policies
did not attach unless and until the insured or its
primary insurer shall have paid the amount of the
underlying limits on account of such occurrence,

The underlying limits were $1 million combined
single limit for each occurrence and $3 million
combined single limit in the aggregate.

Harbor contracted with Employers Insurance of
Wausau A Mutual Co. for administration of its
obligations. Its contract with Wausau limited that
firm to $3 million of outlay including legal fees and
costs.

When Wausau paid $3 million including legal fees
for each year of coverage years, the insured
tendered to Harbor the defense of claims against it.

At issue here was whether Harbor’s policy became
effective when the insured (through Wausau) spent
$3 million out-of-pocket, or only when it had paid
$3 million in claims.

Harbor sought reimbursement from the insured.
The trial court ruled for Harbor.

On appeal, Harbor argued that in the insurance
business, underlying limits are understood to mean
sums paid to claimants, and not the policyholders’s
out-of-pocket expenses. The policyholder did not
disagree with this argument as it applied to a
standard policy; however, it asserted that Harbor
had written a non-standard policy, yielding a
non-standard result.

I Legal briefs |

But, the court disagreed, concluding that no sane
insurer would give its policyholder an option to
count against the $3 million anything that it put in
the agreement with Wausau. The court said that
clauses of limitation do not obligate insurers to pay.
Harnischfeger Corp. vs. Harbor Insurance Co., U.S.
Court of Appeals for the Seventh Circuit, March 18,
1991 (BI,02/N.-$10)

Reservation of rights

At issue in this case before the Supreme Court
of Alabama was whether an insurer, after
undertaking to defend a potential policyholder
without reserving its rights to deny coverage and
without keeping that policyholder apprised of the
status of the case, can thereafter successfully deny
coverage two years after beginning a defense in the
case.

The court concluded that the insurer could not as
it had failed to keep the policyholder informed of
the status of the case.

Shelby Steel Fabricators was covered under a
comprehensive general liability policy issued by
USF&G Corp. The policy excluded coverage for
product liability injuries or damages arising after
the completion and delivery of the product.

In 1983, Shelby contracted to fabricate but not
install a steel support structure. The steel structure
was delivered to the owner and installed.

In 1984, the structure collapsed causing
substantial damage. The owner sued several parties
including Shelby. Shelby notified USF&G, which

retained a law firm to defend Shelby.

From March 1985 until July 1987, USF&G had
exclusive control over Shelby’s defense. Although
USF&G was kept abreast of the status of the
lawsuit, Shelby was never consulted in any way
regarding its defense.

Twenty-nine months after undertaking Shelby’s
defense, USF&G sent Shelby a reservation of rights
letter that denied coverage based on the policy
exclusions,

Shelby then brought this suit against USF&G
seeking to force the latter to continue the defense.
The trial court ruled for the insurer.

The appellate court said that an insurer must meet
its “enhanced obligation of good faith” in order to
deny coverage pursuant to a reservation of rights.

In its ruling, the court said, “This obligation
includes. . .keeping the insured apprised of the
status of his case.” Here the court observed that
Shelby was not kept informed as to the status of its
case between the initial notice of the reservation of
rights and the insurer’s denial of coverage 29
months later. Therefore, the court concluded that
USF&G must indemnify Shelby for any liability in
the underlying suit.

Shelby Steel Fabricators vs. USF&G, Supreme
Court of Alabama, May 18, 1990, rehearing denied
Sept. 21, 1990 (BI/01/Jy.-$10)

These abstracts were prepared by Cases Unlimited
Inc. Copies of these decisions are available by
sending a $10 check payable to Cases Unlimited to
Business Insurance, 740 N. Rush St., Chicago, Il
60611-2590. List the number for each opinion.
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Crisis planning
Continued from page 21
disaster, he said.

Warnings also can take the form
of other disasters, he said. For ex-
ample, “The Herald of Free Enter-
prise capsizing alerted the whole
shipping industry to safety standards
and operational procedures of ships
carrying passengers,” Mr. Bruyland
said, referring to the 1987 ferry disas-
ter (BI, March 16, 1987).

® Managing the crisis.

The source of the crisis should be
isolated, and the damage should be
controlled, he said. “Nothing should
take precedence over the company’s
response to the crisis,” he said.

® Recovering from the crisis.

This stage should fall back on
plans to change operating modes and
sites and maintain critical functions,
Mr. Bruyland said.

® The return to normal operations.

“The return to normal operations
is an excellent time to assess new
risks and exposures, think over the
crisis management plan, assess team
performance and redefine crisis
needs,” he said.

Preparing for a crisis in an area
the size of Antwerp in Belgium re-
quires input not just from the busi-
ness community, but from civic auth-
orities as well, said Andries
Kinsbergen, governor of the Prov-
ince of Antwerp. :

The Belgian province is the sec-
ond-largest chemical center in the
world; it has a port that trades more
than 100 million tons of goods a year;
and it is also the world’s diamond
center, according to Mr. Kinsbergen.

Contingeney planning is vital to
such an area. And for it to be opti-
mally effective, local industry has to
be involved with the government in
the planning stage, Mr. Kinsbergen
said.

The Assn. of Industrial Companies
North of Antwerp, or VIBNA, created
files containing specific data on the
quantity and danger of all the prod-
ucts stored at the companies.

Among the group’s 43 members are
chemical, petrochemical, automobile
and electronics manufacturers.

The files also included details of
measures that needed to be taken if

the products were damaged and med-
ical files that detail how to treat in-
juries sustained from contact with
any chemicals that could be released,
said Henrijean’s Mr, Bruyland.

“Through positive cooperation
with the industry, we have set up a
system which provides the best help
when a disaster occurs,” he said.

The concentration of so many in-

dustries in one area could obviously
pose a significant threat to the en-
vironment if a crisis occurred, said
Jaques Claeys, a director of chemical
manufacturer Solvay S.A. in An-
twerp.
- Consequently, the safety officers of
the VIBNA member companies meet
eight to 10 times a year to assess
problems. “This means that standard
safety procedures can be established,
and this can be particularly valuable
for smaller companies,” he said.

The session was moderated by
Willy Arnouts, risk manager and in-
surance coordinator for Esso Inc., a
petroleum refining concern in Breda,
Netherlands. [ |

Surplus Underwriters Casualty Insurance Company:

Specialists in all areas
of miscellaneous
health care malpractice

Surplus Underwriters is a unique market for
miscellaneous health care malpractice cover-
age. We are a stable, financially sound, 21 year-
old company supported by A.M. Best “A™rated
reinsurers, and this is the only class of business
we write. Because it is our specialty, we often
write services and professions other companies
refuse. Surplus Underwriters is an approved
surplus lines insurer in most states.

For more information or a quote, call today:

713/522-6533

SURPLUS UNDERWRITERS —
CASUALTY INSURANCE COMPANY

3131 Eastside ® Suite 545 ® Houston, Texas 77098
Fax: 713/639-6330
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The best...

the brightest...

the most innovative
communication programs

Employee Benefits Communication Awards Luncheon

On November 18th Business Insurance salutes the winners of the 19th
annual EBC Competition at an Awards Luncheon at The Waldorf Astoria
in New York City. Recognizing outstanding communication programs,
Kathryn Mclntyre, Editor and Associate Publisher of Business Insurance,
will present awards in six categories:

* booklets
* personalized correspondence
« audio-visual presentations

* multi-media programs
* special projects

* total benefits programs
Meet the people behind these award winning programs and see first
hand how other employee benefits executives are tackling their
communication programs.

After lunch you’ll have an opportunity to view winning entries from
this year’s EBC Competition.

Make your reservation today for the EBC Awards Luncheon ...
then you be the judge ... take a look at how other industry professionals
~ are communicating their employee benefits.

Meonday, November 18, 1991
The Waldorf Astoria, New York City
Awards Luncheon: 12:15pm - 2:00pm*
EBC Program Viewing: 2:00pm - 3:30pm*
Tickets are $75.00 per person; reserved tables of 10 are $700.00.
A $25 per ticket service charge applies to all cancellations. No refunds
will be made after November 8 although substitutions may be made.

Reserve your Luncheon tickets by contacting Barbara Dalton at
212-210-0299; or fill out the coupon below. Tickets are available on a
first-come first-serve basis. Seating is limited.

*Award winning materials will be on display until 3:30pm. Confirmation along with details will
be sent upon receipt of paid reservations.

Business
Insurance

a publication of Crain Communications Inc

EBC Awards e Please reserve seats @ $75.00 each
Monday, November 18, The Waldorf Astoria, New York e N " () of 10 @ $700.00 each
[] Luncheon only Total $ — -
[ Luncheon and program viewing (immediately following lunch)
name [[] payment enclosed
make checks payable to Business Insurance
tle OVisa [OMastercard [JAmerican Express OOptima card
prgthaicd account # expiration date:
Address card holder name:
city/state/zip sionat
phone

For additional luncheon tickets attach a separate list — include name, title and
company affiliation — along with this reservation card.

Mail this card to Barbara Dalton, EBC Awards Registrar,
Business Insurance, 220 East 42nd Street, NYC 10017-5806
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By GAVIN SOUTER

MONTE CARLQO, Monaco—Inter-
national com-

P«N’q@ panies should
l‘i\"}} <, adopt global loss
/&~ control systems
b Z for their health
w l ' and safety expo-

X \“ sures like those
they use for prop-
erty risks, a risk

&

R|Sk

ORU@

manager advises.

Using a global approach will en-
able a company to better identify
its health and safety exposures while
reducing duplication of effort at vari-
ous sites, he says.

Although a global approach is
common for property risk manage-
ment, impending legislation in Eu-
rope will likely produce changes in
those loss control procedures, an in-
surer adds.

Existing and future legislation also
will lead to huge changes in environ-
mental loss control techniques, a bro-
ker says.

The three panelists participated in
a session on global loss control stan-
dards at the Risk Management
Forum co-sponsored by the European
Assn. of Risk Managers and the Risk

& Insurance Management Society
Inc. earlier this month in Monte
Carlo.

In the past, corporations have been
reluctant to implement a globel
health and safety loss cantrol system
because it has been regarded as a
low-risk area, and employers liakility
and workers compensation insurance
premiums were predictable, said Bob
Mudge, European safety coordinatcr
for Pedigree Petfoods, a division of
Mars G.B. Ltd. basec in Melton
Mowbray, England.

But, without a global loss contrel
program, there can be wide variz-
tions in health and safety programs
among the different sites owned by a
corporation, he said.

To set up a global health and safety
loss control program, risk manage-s
should follow the same steps involved
in their property loss control pro-
gram, Mr. Mudge said. Those steps
include:

® Risk identification.

® Quantification and analysis of
risk.

® Development and implementa-
tion of controls.

e Monitoring and reviewing the
program.

Risk identification should cover &ll

A BRIEF MESSAGE ABOUT INSURANCE )
PLACEMENTS FOR

'M'
: m e Security Guards,

" ¢ Patrol Services,

L, "

If you have current or potential clients in the security industry whose long range interests lie in
obtaining a quality nsurance product in a stable market then you owe them a CoverX quotation.

Telephone: (313) 358-4010
Facsimile: (313) 358-2459

Detective Agencies,
Armored Car Service,

Alarm Monitoring and
Alarm Installation

For more than a decade CoverX Corporation has
continuously provided a stable insurance product
for the Security Industry. During that time many
companies and agencies professing to
“specialize” in this industry have come and gone.
In today's difficult insurance marketplace most
are simply gone. COVERX CORPORATION IS
STILL HERE, providing that industry with custom
tailored GENERAL LIABILITY AND
PROFESSIONAL LIABILITY.

For further information or applications call or write . . .

COVER X CORPORATION

P.O. Box 5096, Southfield, Michigan 48086

of a corporation’s health anc safety
exposures, he said. For example,
these could include transport and au-
tomation risks, chemical and respira-
tory exposures, and risks associated
with electrical, maintenance and in-
stallation work, Mr. Mudge sa.d.

“In the last category, confractors
present an additional risk :actor,”
he said.

When quantifying and analyzing
health and safety risks in the work-
place, the risk manager should study
past incidents to establish their basic
causes, Mr. Mudge said.

“The global or corporate approach
provides a wide base of data and has
helped us to decide on those aspects
of our business which are the highest
priorities for developing (loss control)
standards,” he said.

The identified health and safety
risks can be controlled by using sev-
eral strategies, Mr. Mudge said.

For example, risks can be avoided
by substituting non-hazardeus ma-
terials for hazardous ones; a risk can
be transferred by contracting with
specialists to carry out dangerous
work or by insurance. The risk can
be retained, as long as the risk does
not involve the chance of serious in-
jury. And, the risk can be reduced
through measures like trairing em-
ployees in safety procedures, he said.

“The global standards we have de-
veloped to date are mainly involved
with risk avoidance and risk reduc-
tion strategies,” Mr. Mudge said.

Performance is monitored by man-
agement inspections, external audits
and the investigation of nesr misses
and actual losses, he said.

By adopting a global health and
safety loss control program, Pedigree
Petfoods has reaped many benefits,
Mr. Mudge said.

“A great deal of knowledge and
experience exists across the corpora-
tion. This includes accident data and
information which assists in identifi-
cation and quantification of risk,” he
said.

“Solutions to problems can be
shared so that we do not all have to
invent the same solution. We can
share the knowledge and =2xpertise
of managers and safety profes-
sionals,” he said.

Developing a global health and
safety loss control program also gives
the company the reputation for being
a caring employer, which helps meti-
vate employees, Mr. Mudge said.

Global property loss con:ral stan-
dards are equally imporfant, and
they are likely to be affected by im-
pending government legislation, said
Stephen Simpson, chairman and
managing director of Factory Mutual
International Ltd. in London.

For example, he said, th2 removal
of trade barriers in Europe after 1992
will pave the way for single Euro-
pean fire protection standards.

Currently, the Comite European de
Normalisation, an organization re-
sponsible for harmonizing safety
standards, has more than 200 tech-
nical committees studying safety
standards, Mr. Simpson saii.

“When a CEN standard is in place,
it will take precedence above all
other national standards,” he said.

However, because the development
of new Europewide standards is a
long process, the CEN has accepted
the “Unique Acceptance Procedure”
to try and speed up the process, Mr.
Simpson said.

Under this procedure, if an ex-
isting standard has wide acceptance
throughout Europe, it can e submit-
ted to the CEN for adoption in the
place of a new standard, he ex-
plained.

The European safety standards
should be in place by the end of the
1990s, he said.

When this happens, the growth of
multinational companies should lead
to a convergence between North
American and European standards

Enhancing loss control efforts

Panel examines global approach to employers’ loss prevention procedures

and, ultimately, worldwide safety
standards will develop, Mr. Simpson
predicted.

Another area of concern for risk
managers surrounds environmental
loss control issues, said Andrew
Hicks, deputy chief executive of
Bowring London Ltd.

“Managing environmental risks is
one of the most complex tasks facing
managers in industry today. Not only
do they have to grapple with the
physical, scientific and engineering
aspects of risk, but they must deal
sensitively with an increasingly intol-
erant public,” he said.

Risk managers also have to con-
trol financial losses stemming from
an environmental loss, Mr. Hicks
said.

Financial losses may include: loss
of production if a factory is shut
down by regulators for environmen-
tal reasons; loss of sales if the public
deems a company environmentally
irresponsible; negative land values if
the cost of cleaning up a site is more
than the land is worth; and the high
cost of cleaning up the polluted site
itself, he said.

Unlike property, health and safety
risks, environmental risks cannot be
restricted to a single site, Mr. Hicks
said.

“Environmental risks, by defini-
tion, relate to the location and sur-
roundings,” he said. Therefore, en-
vironmental loss control standards
need to take into account the sur-
roundings of a company’s specific lo-
cations, Mr. Hicks said.

The main environmental concerns
of corporations are: air quality, in-
dustrial hygiene, groundwater and
surface water, waste management,
contaminated land, noise pollution,
major accidents and transport of ma-
terials, he said.

Any environmental risk should be
properly evaluated before a program
is imposed, Mr. Hicks said.

“There is no point in imposing very
tough and costly standards of protec-
tion at a facility where loss of con-
tainment or an atmospheric emission
would create no risk, because there is
no population likely to be exposed,”
he said.

And, to ensure that suitable stan-
dards are effective, regular audits of
the loss control program should be
held, Mr. Hicks said.

Despite variances among the en-
vironmental risks of different sites,
some fundamental principles of an
environmental loss control program
can be established, he said. These
principles are that:

® There should be physical pro-
tections—like spill containment
equipment—to contain environmen-
tal risks.

® Operating procedures should en-
sure that plants are operated safely
within their design criteria.

® The maintenance program
should include frequent preventative
and repair procedures and an exami-
nation of the history of the plant.

® There should be an emergency
plan to deal with major incidents.

“The general standards can form
the basis of fundamental global stan-
dards, but they must allow for local
interpretation or modification to
cater for specific local exposures,”
Mr. Hicks said.

To ensure that a sound corporate
loss control philosophy is propagated
throughout a corporation, the im-
petus for environmental risk manage-
ment should come from senior execu-
tives within a company, Mr. Hicks
said.

“Exactly how this is done, and to
what extent it is a truly global pro-
gram, will depend on the manage-
ment structure and style of the orga-
nization,” he said.

The session was moderated by
Candace Clark, international risk
manager for Apple Computer Inc. of
Cupertino, Calif. [ ]
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Corporate security risks rising: Experts

By GAVIN SOUTER

MONTE CARLO, Monaco—The
end of the Cold
ANAS War, the spread
i of Islamic funda-
m mentalism and
Z declining moral
= standards are in-
creasing the secu-
rity risks of cor-
porations,
security experts warn.

And as some areas of the world
become more volatile and more com-
petitive those risks will only be
heightened, they say.

Consequently, corporations should
bolster their security plans, some of
which were found to be deficient
during the Persian Gulf War, accord-
ing to speakers who addressed corpo-
rate responses to security and war
risks during the Risk Management
Forum co-sponsored by the European
Assn. of Risk Managers and the Risk
& Insurance Management Society
Inc. earlier this month in Monte
Carlo.

Security-related threats facing in-
dustry during both war and in peace-
time include terrorism, industrial es-
pionage, product theft and computer
fraud, said Gilbert Liebaert, a senior
security adviser with Exxon Co. In-
ternational, a Florham Park, N.J.-
based unit of Exxon Corp.

Terrorism could become particu-
larly difficult to guard against in Eu-
rope after 1992, he said.

“In the new Europe, without sig-
nificant border controls, somebody
can drive a truck full of arms from
southern Italy up to Denmark with-
out being stopped once,” Mr. Lie-
baert explained.

Risks of industrial ‘espionage also
will increase as the new democracies
emerge in Eastern Europe, he said.

Industries in the East lag well be-
hind their competitors in the West.
So the Eastern European industries
will want access to information that
their new competitors may not want
to share, Mr. Liebaert said.

“Whatever your neighbor has that
is better than what you have, you go
after it,” he said.

Industrial crganizations may take
up where the political espionage ex-
perts in the Soviet Union’s KGB left
off, Mr. Liebaert warned.

The changes in Eastern Europe will
also lead to more product theft, he
said.

“People east: of Berlin are in short
supply of goods which we take for
granted. For example, in some of
those countries, the plastic bags
which our stores give away are sold
on the black market,” Mr. Liebaert
said.

More expensive products that are
in short supply in the East and may
tempt thieves include televisions, vi-
deocassette recorders, telephones and
clothing, he added.

Computer fraud is only just be-
ginning to emerge as a major in-

dustrial threat in all countries, but J

it is sure to increase, Mr. Liebaert
said.

Other security threats are still de-
veloping, he said.

One emerging threat is illegal ac-
tions by environmental activists, Mr.
Liebaert said.

Some organizations have been in-
filtrated by people with “‘a wonderful
naiveness” who try to physically
harm organizations they believe are
harming the environment, he said.

Industry will soon be hit with other
security concerns, Mr. Liebaert said.

First, the globalization of com-
panies will lead to an increase in
crime, he said.

1992 is a wonderful thing for
companies but it will also lead to a
great time for criminals. .. Organ-
ized crime is looking at 1992 as a
bonanza,” Mr. Liebaert said.

Organized criminals, like legiti-
mate companies, will be able to cross
borders much more easily, he said.

Changing moral values will also
lead to more crime, he warned.

“What was theft yesterday is ac-
cepted today. For example, people
are more likely to buy stolen goods
today,” he said.

There will also be more interna-
tional conflicts, Mr, Liebaert said.

“Africa is already an area of tur-
moil and the spread of Islamic fun-
damentalism will lead to even more
violence, because there are thousands
of people who are willing to die for
their cause,” he said.

The risks associated with war also
are a major concern for corporations,
and this year, during the Persian
Gulf War, corporate contingency
plans for war were viclently tested,
according to Dominic Baland, man-
aging director of security consultant
Safeway International S.A. of Erps-
Kwerps, Belgium.

During any war there are three
risk zones, Mr. Baland said: the com-
bat zone, the threatened zone, and
the terrorist zone,

“The combat zone is a very vio-
lent area and no industrial activity
takes place there, he explained, ad-
ding that the combat zone “has
grown with the development of far-
reaching modern weapons.”

Threatened zones are not violent,
but could become so, he said. In the
Persian Gulf War, for example, he
said ‘threatened zones included Iran,
Jordan, Israel and Syria.

Terrorist zones are less easy to de-
termine, Mr. Baland said. In the Per-
sian Gulf War, for example, Iraq de-
clared that it would organize terrorist
acts outside of the combat zone, and
these acts could have taken place
anywhere in the world, he said.

“The Gulf War showed how dii-

ficult it was for companies to as-
sess the dangers in the different zones
and there was a lack of rational ac-
tion plans,” he said.-

For example, many U.S. companies
with operations in Europe reacted
with security measures that were out
of proportion to the threat, Mr. Ba-
land said.

In particular, travel restrictions
imposed on employees were unneces-
sarily onerous, he said.

Better planning could have helped
companies react rationally, he said.

For potential combat and threa-
tened zones, companies should have
evacuation plans, Mr. Baland said.

“You need to get your staff out
quickly and some of them may have

. psychological and bodily injuries.

Also, you may have to house them
when they return to their home coun-
try,” he said.

Companies should prepare for an
overseas office’s evacuation by pre-
paring passports and visas and make
plans to transport and reunite fami-
lies, Mr. Baland said. Test runs
should be carried out regularly.

Companies should also have plans
for destroying confidential docu-
ments and any secret prototypes
being developed in the combat and
threatened zones, Mr. Baland ad-
vised.

In potential terrorist zones, com-
panies should make sure that anti-
terrorist measures are in place, he
said. This includes putting confiden-
tial information on microfilm and
placing documents in a safe place.

The session was moderated by Paul
York, vp-corporate staff, risk man-
agement and insurance, for ABB
Asea Brown Boveri Ltd. of Zurich,
Switzerland. [ |
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Kuwait seeks assistance
to file war damage claims

By STACY SHAPIRO

MONTE CARLO, Monaco—
Three separate
groups are vying
to win a risk
@ management
A Z consulting con-

¥~ tract with the
Kuwaiti govern-
ment to help it
assess and file
up to $100 billion in war-related
claims against Iraq.

A consortium of London loss ad-
justers, attorneys and accountants;
Peat Marwick Main & Co. in Lon-
don; and Alexander & Alexander
Services Inc. of New York; each
have submitted proposals to the

Kuwaiti government on how to
process the claims and submit
them to the United Nations for ap-
proval.

The decision on which bidder
will win the contract is “immi-
nent,” said William C. Thomas,
chairman and chief executive offi-
cer of Alexander & Alexander’s
Asia/Middle East operations.

The contract could be worth be-
tween $5 million and $10 million in
consulting fees, Mr. Thomas said in
an interview at the Risk Manage-
ment Forum co-sponsored by the
European Assn. of Risk Managers
and the Risk & Insurance Manage-
ment Society Inc. earlier this
month in Monte Carlo.

The most complex claim to be

evaluated will be the claim for
damage done to the Kuwaiti oil
reservoirs, Mr. Thomas said.

“There’s obviously some damage
to the reservoirs, which will cause
more than likely a (reduction in)
the oil output over an extended
period of time,” he said. “And it
will take a team of people years to
evaluate that. So you're talking
open claims of maybe 15 to 20
years.”

However, claims for physical
damage and lost property from the
civilians and residents of Kuwait
must be processed first, Mr.
Thomas said. “‘Our operation, as
well as the United Nations' dictate,
responds to the individual first—
and we think that's important.”

A&A became involved in this re-
building immediately after Xuwai:
was liberated from Iraqi cortrol by
allied forces in early March.

Mr. Thomas—who spen: eight
years working in Saudi Arabia for
A&A before moving to Singapore
last year—flew into Kuwait on a
Saudi Air Force transporter plane
March 28 to learn what assistance
was needed to rebuild the country.
Altogether, he’s been to Kuwait
eight times since March.

It was obvious from the begin-
ning ‘“that part of the redevelop-
ment of Kuwait weould involve in-
surance and risk managemsant. . . .
We went to look at the business
potential and to see what, if any-
thing, we as a company could
offer,” he explained.

Mr. Thomas noticed when he
first arrived in Kuwait that “sur-
prisingly'’ there had not been much
damage to the infrastructure.
However, there had been tremen-
dous looting by the Iragis, he said.

“Everything that was maovable—

rainy day ...”

“A penny saved is
a penny earned ...”

“A penny for your
thogghtsy %
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whether it was tied down or not—
was gone—cars, furniture, things
off the wall, bathroom fixtures,”
he said.

“But there wasn’'t much struc-
tural damage to buildings. There
were several buildings” like those
“owned by Kuwait Airways (Corp.)
and the Sheraton (Hotel) that were
damaged. But they don’t have to be
torn down and rebuilt. Most of
them are reparable, even the ones
that had some structural damage.”
. Mr. Thomas speculated that
there was less structural damage
than first thought, because the
Iragis expected to live in Kuwait.
“They weren't going to ruin every-
thing,” he said.

After seeing the country, A&A
examined what business opportun-
ities there were. Since A&A had
worked with Arab governments in
the Middle East in 1979, Mr.
Thomas decided to talk to the
Kuwaiti government officials.

‘“We started talking to the
Kuwaiti government from the fi-
nance minister to the minister of
municipalities, coordinating our
activities with the U.S. Embassy in
Kuwait, which is playing a very
key and important role in that re-
development,” he said. :

From these discussions, it be-
came clear that the United Nations
was going to require Iraq to pay
war reparations to Kuwait, he said.
The reparations would be paid
from a 30% levy on Iraqg’s oil ex-
port revenues, he explained.

This amount is supposed to equal
the amount that Iraq used to fund
its “war machine,” so that there
should not be any economic impact
on the Iraqi population, Mr.
Thomas said.

A&A saw an opportunity to con-
sult with the Kuwaiti government
on how to assess and file claims for
war reparations, he said.

“You've got 2.5 million people
who are going to put claims in,
(plus) all these different govern-
ment agencies that are going to
write claims and submit them; and
these have to go into a format that
would meet with U.N. require-
ments and would also meet with
credibility requirements, because
they're going to be reviewed by the
Iragi government,” he said.

“So we put up a proposal to de-
velop that consultancy to the
(Kuwaiti) government,’” said Mr.
Thomas.

Although A&A developed its
proposal in May and June, it was
not until July that the United Na-
tions passed resolutions about war
reparations. Following the U.N.
resolutions, Kuwait set up a gov-
ernment agency to coordinate the
war-related claims against Iraq.

Mr. Thomas said that A&A's
proposed risk management con-
sulting program will consist of sev-
eral functions, including:

® A procedure for all Kuwaiti
citizens and other residents—
“which are two vastly different
numbers in Kuwait''—as well as
public sector operations to submit
damage claims incurred during the
invasion and occupation.

@ Setting a value on those dam-
ages and translating the claims
into a computerized format that
would be acceptable to the United
Nations.

® Public relations work to in-
form the Kuwaiti population about
how to file claims.

® Checking the claims for accu-
racy.

® Setting some standards for
evaluating the claims.

“You have nothing to evaluate
from when all the goods are gone,"
said Mr. Thomas. ‘“You have noth-
ing to go in and evaluate the claims
from. The five cars they had are
gone; the wall hangings they had
are gone; the clothes they had are
gone. And all the documentation
for all this stuff is gone. So you
have to develop some techniques of
values that would be equitable.

“That's a hard thing to do in

Continued on next page
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any society and will be even more
difficult in an Arab country that
has just had itself almost elimin-
ated from the face of the Earth.”

® Processing the claims, which
Mr. Thomas estimates will total
between $30 billion and $100
billion.

“The reason for the variance in
number is that the United Nations
has not solidified all the damages
that will be payable,” said Mr.
Thomas.

“For instance, all physical dam-
age will probably be paid,” he said.
“But (the United Nations) is con-
templating damages for pain and
suffering and business interruption
losses. And these businesses have
been out of operation for 18
months already and probably will
be for another year. So it depends
on what is thrown in on this defini-
tion of damages as to how that
number will vary.”

If A&A wins the contract, it will
send about 40 to 60 people to
Kuwait, said Mr. Thomas.

Even if it doesn’t get the con-
tract, though, the exercise has been
worthwhile, he said. Over the past
few months, A&A has picked up

some other Kuwait-related busi-
ness, like the placement of some
energy-related reinsurance treaties
for some of the national Kuwaiti
insurance companies, a contractors
all-risk reinsurance program and
some employee benefits programs
for Kuwaiti conglomerates whose
expatriate employees are returning
to Kuwait, Mr. Thomas said.

A&A’s Kuwaiti effort has been
working out of its Saudi Arabian
office and will continue to do so for
the foreseeable future.

However, “we are looking at set-
ting up a risk management opera-
tion in Kuwait,” said Mr. Thomas.
“We think there is a lot of consult-
ing potential there. The war gave
us an eniry into the country that
we probably would not have had
had the war not occurred.”

Already, A&A has talked to
Kuwait Airways, the nation’s oil
industry and private contractors
that are looking into rebuilding
their companies but have not pur-
chased much insurance coverage in
the past.

“After speaking with a lot of
them, they are responding positi-
vely to what insurance does,” said
Mr. Thomas. |

l Around the states |

Pension trustees
win funding fight
with Philadelphia

PHILADELPHIA—The trustees
of Philadelphia’s pension and re-
tirement fund have won a court
order forcing the eity to make an
$87 million contribution to the
fund that it missed making earlier
this month.

The board of trustees voted un-
animously to take the city to court
after it missed the Oct. 1 payment
to the pension fund, which pro-
vides retirement benefits to retired
city workers. The $87 million re-
presented the final payment of a
plan hammered out after the city
missed a $130 million contribution
to the fund on June 1.

The Court of Common Pleas for
Philadelphia County on Oct. 8 or-
dered the city to make two $30
million payments to the fund, due
on or before Nov. 1 and Dec. 2, and
to pay the remaining $27 million
plus any accrued interest on or be-
fore Jan. 2.

Under the court order, if the city
fails to make the scheduled pay-
ments, the balance becomes imme-
diately due and payable to the
fund.

The city had proposed to meet
the $87 million obligation by mak-
ing two $25 million installments on
Nov. 1 and Dec. 2, followed by the
balance plus interest on Jan. 2, ac-
cording to Susan Shinkman, Phila-
delphia’s chief deputy city solicitor
and the attorney representing the
city.

“The trustees did not want to
settle on that basis,” said Ian D.
Lanoff, a partner with Bredhoff &
Kaiser in Washington, D.C., who
represents the fund’s trustees.

“The main concern the trustees
had, and still have, is that by the
time the third payment is due,
projections of city cash flow indi-
cate that the city may not have any
money left,” Mr. Lanoff said.

However, the city has indicated
that it expects to be able to meet
the payments as outlined by the
court, said David W. Brenner, city
finance director and chairman of
the board of trustees.

A board ‘‘meeting took place
subsequent to the court order and
agreed there would be no appeal,”
as long as the payments are met,

Mr. Brenner said.

The case is unique in that it was
filed by the trustees of the plan,
most of whom work for the city,
said Mr. Lanoff, the board’'s attor-
ney. In other cities, unions repre-
senting city workers have sued, but
never the actual board of trustees,
he said.

Two other lawsuits were filed
against Philadelphia by the local
police union and the local district
council of the American Federation
of State, County & Municipal Em-
ployees. Those suits were combined
with the trustees’ suit, Mr. Lanoff
said,

After this payment schedule is
met, the city’s next $190 million
contribution is scheduled June 30,
1992.

—By Sera J. Harty

New insurance adviser

SACRAMENTO, Calif.—Califor-
nia Gov. Pete Wilson has named
Marjorie Berte director of the
newly created Office of the Insur-
ance Advisor.

The office, which is a division of
the State and Consumer Services
Agency, will provide the governor

-with policy recommendations and

information on insurance-related
issues.

“Marjorie Berte has a specialized
background in auto insurance re-
form and will be a well-informed
and effective head of the Office of
the Insurance Advisor,” Gov. Wil-
son said.

Ms. Berte, an independent media
relations consultant based in San
Francisco, served as the deputy
campaign director and grassroots
coordinator for the insurance in-
dustry-supported no-fault auto in-
surance campaign, Proposition
104, in 1988.

She also has served as executive
vp of the Professional Insurance
Agents of California & Nevada.

A Republican, Ms. Berte is a
1974 graduate of Stanford Univer-
sity in Palo Alto, Calif. She will re-
ceive a salary of $83,868 per year.

The post does not require con-
firmation by the state Senate.

—By Joanne Wojcik

New ventures ‘blanket’
Monte Carlo conference

By STACY SHAPIRO

MONTE CARLO, Monaco—The
biennial Risk
Management
2, Forum held Oct.
™ 13-16 in Monte
Z Carlo was a time

to work, a time

to promote—and

_a time to party.

While in the
meeting rooms conference dele-
gates were busy learning about
topics relating to multinational
risk management, others in the
hallways and hotel suites were
being entertained and told of new
insurance-related projects.

In the evenings, delegates en-
joyed numerous cocktail parties
and dinners hosted by insurance
companies and brokers on yachts
and in hotels.

The largest international meet-
ing on risk management topics—
jointly sponsored by the Brussels,
Belgium-based European Assn. of
Risk Managers and the New York-
based Risk & Insurance Manage-
ment Society Inc.—drew 1,009 reg-
istrants from 35 countries. This
was only one more than the record
1,008 registrants in 1989, but sub-
stantially more than the 617 who
attended in 1987.

France, with more than 260 dele-
gates in attendance, was best re-
presented, followed by the United
Kingdom, with 137, and the United
States, with 126.

More than 80 speelar< and mod-
erators participated in 32 sessions
translated into English, French
and German. The sessions \rere
held at the Loews Hotel and the
two principality-owned conferei-ce
centers nearby.

But attendance at the formal
sessions was sometimes sparse,
partially due to the cold, storn.y
weather that stopped people frem
making the journey from hotels.

Poor attendance also was due to
the informal gatherings being held
while the sessions were taking

place. Some of these conversations

took place in the exhibit hall,
where a record 28 companies—in-
cluding insurers, brokers, consul-
tants and claims investigators—
staffed booths.

Other informal meetings were

held elsewhere as insurers and bro-
kers took advantage of a major in-
ternational gathering to introduce
themselves and promote new prod-
ucts.
. For example, CIGNA Worldwide
Inc. President H. Edward Hanway
hosted a press conference at the
Loews Hotel to formally launch
CIGNA Corp.’s new Pan-European
property and business interruption
policy, known as “European Ad-
vantage” (B, Oct. 7).

For CIGNA, which has 51 offices
in Europe, “this is an important
day,” Mr. Hanway said. “Increas-
ing economic globalization as rep-
resented in Europe by the emer-
gence of a single market in the
European Community poses a
challenge for world-class insurers
like ourselves. Simply put, a com-
pany like CIGNA Worldwide must
respond to the dynamics of the Eu-
ropean market by providing cover-
ages and services that address the
needs of our customers who are
doing business here.”

The European Advantage prop-
erty policy does just that, accord-
ing to Mr. Hanway. The policy
offers “‘blanket” property and
business interruption coverage
across eight of the 12 E.C. nations
that so far have adopted the free-
dom of insurance services di-
rective. The policy will be valid for

the other four countries after 1995,
when they are expected to adopt
the directive.

The European Advantage policy
can be issued in one E.C. country
in a language chosen by the policy-
holder and cover the policyholder’s
exposures in any or all of the other
seven E.C. countries that have
adopted the directive, said Ger-
hard Hornig, senior vp of Austria/
Switzerland/Germany for CIGNA
Insurance Co. of Europe S.A.-N.V.
in Frankfurt, Germany. A single
premium can be paid in one coun-
try in one currency or in several
countries in several currencies, he
said.

CIGNA will pay claims in the
currency of the policyholder’s
choice.

The policy is designed for mul-
tinational companies with large
European exposures as defined by
the second non-life insurance, di-
rective, Mr. Hornig said. CIGNA
Worldwide believes that there are
10,000 companies in Germany
alone that fit this category and be-

Mr. Mascotte sees
Europe’s economy as
‘quite strong. . .over
the next decade,
perhaps longer.’

tween 30,000 and 35,000 in all of
Europe, he said,

Although the European Advan-
tage policy so far covers only prop-
erty risks, CIGNA is preparing a
similar type of casualty policy, Mr.
Hornig said. .

Mr. Hornig admitted that the
European Advantage policy is “in
direct competition’ with other in-
surers that are offering Europoli-
cies, particularly Zurich Insurance
Co., which offered the first Pan-
Y'uropean -policy and coined the
term “Europolicy” (BI, July 23,
1920).

In honor of the launch of the
“blanket’’ property coverage,
CIGI'A Worldwide passed out
woolen blankets with the com-
pany’s logo and the shapes of the
12 E.C. countries knitted into the
material.

Meanwh le, Continental Corp.
used the for im to formally launch
a partnership with Assicurazioni
Generali S.p.: . of Trieste, Italy, to
write multinat. onal risks (BI, Sept.
9).

Under a formal written agree-
ment, New York-based Continental
will underwrite and service the
North American exposures of Gen-
erali’s multinational accounts, and
Generali will underwrite and ser-
vice the E.C. exposures of Conti-
nental’s U.S.-based policyholders.

The agreement applies only to
multinational property/casunalty
insurance programs and does not
apply outside of North America or
Europe, or to reinsurance, London
market business or surplus lines
business written by Generali in the
United States.

Eleven Continental executives
arrived in Monte Carlo to spread

the word about the new relation- -

ship, including Continental Chair-
man and Chief Executive Officer
John P. Mascotte, who had never
attended a RIMS event before.

Also hosting a cocktail party in
honor of the event with Mr. Ma-
scotte was Benito Pagnanelli, joint
general manager for Generali.

“We think that Europe is going
to enjoy quite a strong economy
over the next decade, perhaps

longer,” Mr. Mascotte said in an
interview.

European countries ‘“‘will en-
hance that economic activity be-
cause of their willingness to set
aside old national rules. Partici-
pating in that economic growth in
an appropriate way, we think, is
pretty sound strategy for a com-
pany like ours.”

For example, the E.C. countries
are moving “very quickly” to a
much easier regulatory climate
than the United States, Mr. Ma-
scotte observed. Europe is quickly
adopting directives that will mean
“a lot less paperwork” for insurers,
since the same rules will apply to
all E.C. nations. In the United
States, underwriters must cope
with a labyrinth of state regula-
tions and file rates and policies
with a “patchwork” of state insur-
ance departments, he said.

“In time, and maybe in a short
time, American companies may
come to envy the European
model,"” Mr. Mascotte said.

But although Europe appears to
be an attractive regulatory en-
vironment, Continental became
frustrated by the costs of setting
up its own operations in continen-
tal Europe, Mr. Mascotte said.

“As we looked at an increasingly
attractive regulatory environment
to do business, we were neverthe-
less frustrated by what we per-
ceived as a great challenge by the
entry costs,” he said.

“Our difficulty in doing that in a
reasonable time and with a reason-
able level of investment is what led
us to seek a partner with whom we
could arrange a reciprocal capabil-
ity,” he said. “And that’s what we
have done in our arrangement with
Generali." }

There is no intention at the mo-
ment for any cross-ownership be-
tween Generali and Continental,
“‘although that’s not been ruled
out” in the future, Mr, Mascotte
said.

However, the more successful the
partnership is, the less likely that a
formal merger of the two com-
panies becomes, he added.

Continental has had a similar re-
lationship with Tokio Marine &
Fire Insurance Co. Ltd. of Japan
for several years, Mr. Mascotte
noted.

Among other announcements
made at the forum:

® Sedgwick Group P.L.C. an-
nounced that it had added to its
central and eastern European net-
work by appointing Gabriel
Mancas as its correspondent repre-
sentative in Romania. Mr. Mancas,
a lawyer, is managing director of
Bucharest-based consultant Inter-
services S.A.

Sedgwick also has offices in
Hungary and Poland.

® The Scandinavian owners of
The Home Insurance Co. spread the
word at the conference that they
have set up a new insurance opera-
tion in the European Community.

Stockholm-based Trygg-Hansa
SPP and Helsinki-based Industrial
Mutual have established Hansa In-
dustrial Insurance. Hansa Indus-
trial, based in Rotterdam, is 60%
owned by Trygg-Hansa and 40%

‘owned by Industrial Mutual, said

Goran Svenang, managing director
of Hansa Industrial.

The new company, which started
writing business July 1 and cur-
rently has a staff of 20 people,
hopes to be writing around $80
million in premium volume within
five years, Mr. Svenang said.
Hansa Industrial will form an in-
surance network in Europe which
will be available to U.S. policy-
holders of The Home, he added. @&
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RICO dismissal

Continued from page 3

about $300,000, contends Mr. Ma-
honey, who is with Jones, Mahoney
& Brayton in Claremont, Calif. :

A lawyer representing AIG said the
suit “reflects another example of one
of the criticisms of RICO.”

People will “take any transaction,
throw in accusations of fraud” and,
by claiming the mails were used, file
claim under the statute, contended
William S. Davis, of Arter, Hadden,
Lawler, Felix & Hall of Los Angeles.

The suit charged that, among other
things, the insurer did not properly
conduct the audit and had no inten-
tion of paying a refund. Brutoco al-
leged that AIG’s actions were “part
of-a fraudulent scheme perpetrated
on Brutoco and on other insureds and
that mail and wire fraud were used
as instrumentalities to communicate
or further false representations re-
garding the intent to pay premium
refunds.”

AIG attempted to have the RICO
charge dismissed at the trial court
level, arguing that the allegation was
barred under provisions of the
McCarran-Ferguson Act that allow
state laws to pre-empt federal laws
in the regulation of the ““business
of insurance.”

The trial court refused to bar the
RICO claim, saying there were suf-
ficient facts alleged to assert the
claim and that no published case has
held that McCarran-Ferguson bars a
RICO claim.

However, the appellate court sided
with AIG in a 3-0 decision.

Judge Stephen O'Neil wrote that
the ‘‘application of RICO would
clearly invalidate, impair and super-
sede California's statutory and deci-
sional law regulating the business of

insurance.”

“Brutoco’s remedies. . .must be
limited to those administrative pro-
ceedings authorized under the Unfair
Trade Practices Act or to its remain-
ing common law actions,” the judge
concluded.

In a petition for a rehearing filed
with the appellate court earlier this
month, attorneys for Brutoco argue
that the application of the RICO stat-
ute would not impair or supersede
state laws. They further contend that
California law could not apply to
mail and wire fraud that occurred
out of state.

Brutoco’s attorneys also argue in
the petition that policyholders “must
have the right to avail themselves of
all remedies provided by federal and
state law to protect themselves. RICO
is, by far, the most effective remedy
available to consumers and the rem-
edy most likely to deter reprehensible
and criminal conduct.”

Mr. Mahoney said if the petition
for rehearing is denied, he will pe-
tition the California Supreme Court
to review the case.

The petition for rehearing includes
a letter from G. Robert Blakey, a
University of Notre Dame law pro-
fessor, who backs the assertion that
the appellate court was in error in
overturning the trial court’s decision.

Mr. Blakey points out in his let-
ter that he was the “principal drafts-
man” of RICO during his tenure from
1969 to 1973 as chief counsel of the
Criminal Laws and Procedures Sub-
committee of the U.S. Senate Judi-
ciary Committee.

In his letter, the professor says
RICO does not “invalidate, impair or
supersede state law.” In fact, he
wrote, such a notion is “squarely in-
consistent with RICO’s express iext.”

Mr. Blakey also agreed with Bru-

toco attorneys that McCarran-Fergu-
son pre-emptions of insurance regu-
lation under federal law cannot apply
to the RICO claim because mail and
wire fraud do not constitute the
“business of insurance.”

“Fraud is not, of course, risk man-
agement, integral to an insurer-in-
sured relation or limited tc the insur-
ance industry,” Mr. Blakey wrote.

Mr. Mahoney said that regardless
of the outcome of the RICO action,
other allegations against AIG still are
pending at the lower court level.
Those charges include breach of con-
tract, allegations of conspiracy, mis-
representation and professional mal-
practice.

However, the lower court dis-
missed charges of breach of duty of

good faith and fair dealing, kreach
of fiduciary duty and bad faith
breach of contract.

Mr. Mahoney said he will eppeal
the bad faith charge dismissal.

Also named as a defendant in the
malpractice and conspiracy charges
is Corroon & Black Corp. The Pasa-
dena, Calif., office of the Willis Cor-
roon P.L.C. unit had been an inter-
mediary in the transaction, sa:d Mr.
Davis, the lawyer for AIG.

Besides the premiums that alleg-

edly were not returned, Mr. Mzheney -

said Brutoco also is seeking from AIG
about $1.3 million in lost profits from
a job Brutoco failed to win bacause
its bid was too high.

The modification factor on which
Brutoco’s workers comp insurance

rates are based was too high because
AIG mishandled the audit and did
not file proper figures with the state,
Mr. Mahoney alleged. Therefore,
Brutoco's provision for workers comp
premiums that was built into its bid
was falsely inflated, he said.

“We had $21,000 in increased
workers comp premiums in the bid,”
said Mr. Mahoney, explaining that
Brutoco lost the bid by $5,000.

°

American International Group Inc.
and American Home Assurance Co.
vs. Superior Court of the State of
California for the County of Los An-
geles. Brutoco Engineering & Con-
struction Inc., real party in interest.
Case No. B058371, Second District
Court of Appeals.

Impact of benefit ruling minimal

By JERRY GEISEL

PHILADELPHIA—A federal ap-
peals court decision that employers
can cut severance benefits on a case-
by-case basis and without prior no-
tice will have little or no impact on
other benefit programs, benefit con-
sultants say.

The Employee Retirement Income
Security Act of 1974 specifically bars
employers from cutting vested pen-
sion benefits, and most health care
programs would lose their favorable
tax status if they provided benefits
on a case-by-case basis rather than
as part of established policy, benefit
experts note.

“The impact of this decision will
be very narrow,” asserted Norm
Fowlkes, a consultant in the Chi-
cago office of The Wyatt Co.

The Sept. 30 decision by the 3rd

CRR professionals know both rehabil-
itation and the claims process. Here’s
how our personal touch expedites that
process and helps you contain costs:

We acknowledge your referral within
3 days and personally contact you. Within
5 days we start the Initial Reha-
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08570-0001. Phone (609) 395-2020.

There when it counts.

bilitation Survey, getting input
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then create a plan, review cost
estimates and reserves with
you and update you every 30
days. From the time of referral,
cost-effective physical and
vocational rehabilitation begins,
ending if possible with a job
placement and follow-up.
You're involved at every

step, armed with full informa-

- tion. All parties benefit from

the best, most cost-effective
rehabilitation, applied promptly.

" Continental

(

Rehabilitation
Resources, Inc.

U.S. Circuit Court of Appeals in Phil-
adelphia involved severance benefits
provided to Robert Hamilton, a for-
mer account executive in the Phila-
delphia office of Air Jamaica Ltd.

Air Jamaica's severance plan, as
described in its employee handbook,
provided that a terminated emrployee
would receive four of weeks sever-
ance pay for each year of work with
no cap on the total amount an em-
ployee could receive.

The employee handbook also con-
tained a so-called reservation clause
that said the company had tke right
“whether in any individual case or
more generally to alter any practice,
or policy or benefit, in whol2 or in
part, without notice.”

In a letter dated May 25. 1989,
Air Jamaica notified Mr. Hamilton
that his employment would be ter-
minated effective May 31, 1389, as
part of a corporate reorganizacion.

The letter also outlined the sev-
erance benefits he was to receive.
Those benefits—two weeks pay for
each year of service, capped at a
maximum of three months of pay—
were substantially less than what
was outlined in the employee hand-
book Mr. Hamilton received in March
1989.

According to Air Jamaica, the ben-
efits provided to Mr. Hamiiton, as
outlined in its termination letter, re-
flected the company's actual sever-
ance policy, which had been in prac-
tice for several years. -

A printer's error accounted for the
different version in the handbook,
Air Jamaica said. In fact, the error
was corrected on May 30, one day
before Mr. Hamilton’s actual termi-
nation, in a memo to all employees.

After termination, Mr. Hamilton,
an employee since 1976, sued Air Ja-
maica in U.S. District Court seeking
severance benefits in accordance
with the policy in the handbcok.

The trial court sided with Mr.
Hamilton. Although the court said
the reservation provisior. in the
booklet did allow the company to
amend its plan, it concluded that
amending the plan—in the form of a
memo circulated one day before Mr.
Hamilton stopped working—would

frustrate ERISA's policy of protect-

ing employees’ legitimate =xpecta-
tions.

The lower court said the Air Ja-

maica reservation of rights clause,
if read literally, could be taken to
mean that companies are under no
obligation to award benefits in ac-
cordance with their written prom-
ises.
But the appeals court overturned
that ruling, saying that ERISA does
not bar such case-by-case raductions
as long as there is a reservztion pro-
vision in benefit materials provided
to employees.

“While we agree that an employee
is entitled to rely on the employer's
current writing until it is duly
amended, we nevertheless conclude
that nothing in ERISA prevents Air
Jamaica from providing its employ-
ees with benefits on a case-by-case
basis as long as that limitafion is ex-
plicitly stated as part of the plan,”
the appeals court ruled.

Benefit experts note tha: reserva-

tion clauses often are included in em-
ployee benefit handbooks and other
benefit information, like summary
plan descriptions.

In fact, in a series of decisions since
the mid-1980s, federal courts have
upheld the validity of such provisions
in cases in which retirees sued after
their companies reduced or elimin-
ated retiree health programs.

What made the Air Jamaica res-
ervation provision so unusual is that
the phrasing “whether in any indi-
vidual case” allowed the company to
make case-by-case severance benefit
decisions. The breadth of that provi-
sion would not have passed muster if
it had involved other employee bene-
fits that are protected by specific fed-
eral laws and regulations, benefit ex-
perts said.

For example, under ERISA, once
pension benefits are earned, they
cannot be taken away.

In addition, Internal Revenue Ser-
vice rules say pension benefits and
contributions must be “definitely de-
terminable.”

“Benefits can't be conditioned on
employer discretion,” explained
Henry Saveth, a principal with A.
Foster Higgins & Co. Inc. in New
York.

“In the pension arena, employer
discretion is inpermissible. Objectiv-
ity is the key,” said Seth Tievsky, a
principal with Ernst & Young in
Washington, D.C.

In addition, IRS non-discrimina-
tion rules that apply to self-insured
medical plans say that a plan must be
“a separate, written plan” for the
benefit of employees.

“If the employer is paying claims
willy-nilly rather than based on a
specific arrangement, there could be
a challenge from the IRS that the em-
ployer is offering a compensation ar-
rangement rather than a benefit
plan,” Mr. Saveth said.

If that were to happen and the
plan lost its tax-favored status, the
benefits would be considered taxable
income to employees.

That would not be an issue in sev-
erance plans, though, since the pay-
ments already are taxable income to
employees.

Others note that ERISA requires
plans to be maintained pursuant to
a written instrument. If benefits can
be changed on a case-by-case basis,
there is a question about whether the
employer is really offering an ERISA
plan, noted John Hoos, a consultant
with Hewitt Associates in Lincoln-
shire, I11.

If an arrangement were found not
to be an ERISA plan, it could be sub-
ject to a wide array of state laws,
something that employers want to
avoid, benefit experts say.

Others experts say that the equi-
ties of the Air Jamaica case rested
with the employer.

“The court accepted the unique-
ness of the facts. The employee was
put on notice that there was an error
and the court felt the employee was
trying to take advantage of the mis-
take,” Mr. Hoos said.

®
Hamilton, Robert L. vs. Air Jamaica
Ltd., 3rd U.S. Circuit Court of Ap-
peals; Sept. 30, No. 90-1933.
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Health care poll

Continued from page 3
skyrocketing. ““They know that
while there are good physicians
and quality is high for those who
can get it, there’s still a major
problem with access and cost.”

Employee benefit consultants
agree with Mr. Custer’s assess-
ment.

“Individuals usually define
health care quality based on how a
doctor treats them. Bedside man-
ner and personal experience is
what counts,” said Suzanne Ken-
ney, director of Hewitt Associates’
employee listening group in Lin-
colnshire, I11.

“But when evaluating the entire
system, people think about every-
thing they have read about mal-
practice, high costs and a host of
other bad experiences that others
have had," she said.

Dr. Roger Taylor, the national
leader of The Wyatt Co.’'s health
care consulting practice in Wash-
ington, D.C., agreed that assess-
ments of quality are based on an
individual’s one-on-one relation-
ships with physicians, most of
which are favorable.

“But cost, the high number of
uninsured and the anxiety of some
day being uninsured themselves
have people feeling less satisfied
with the system. With the economy
in the state it's in, many people feel
they themselves could be needing a
better system soon,” said Dr. Tay-
lor.

To improve the system, most
people surveyed advocated nation-
alized health insurance.

Sixty percent said the federal
government should provide health
insurance to all Americans. Of
those, 81% said the insurance
should be provided even if it meant
an increase in taxes, while 18%
said it should be provided only if it
meant no increase in taxes and 1%
did not know.

Meanwhile, 37% said the federal
government should not provide
health insurance to all Americans,
while 3% said they didn't know or
did not answer.

Among those who favored gov-
ernment-provided coverage even if
it meant higher taxes, the median
amount they would pay for nation-
alized health care was only $200.
In other words, half said they
would only be willing to pay $200
or less in taxes.

The average tax respondents
would be willing to pay was $560.

Asked to assume that taxes
would be hiked to pay for nationa-
lized health insurance, all survey
respondents then were polled on
what type of taxes they would most
favor being raised.

Twenty percent said income tax,
while 10% said sales tax and 9%
favored alcohol and tobacco taxes.
Various other taxes accounted for
14%, although each garnered less
than 4% in support. Eleven percent
favored some other, unidentified
tax; 15% favored no tax; 18% did
not know; and 3% did not answer.

“People want a safety net for the
uninsured but, at the same time,
they're reluctant to give up what
they expressed satisfaction over.
The fact that half the people would
only pay $200 in additional taxes
for government-sponsored health
care is not much of a mandate,”
said EBRI's Mr. Custer.

“Many people still believe that a
government-funded program
should be free, which isn't realis-
tic,” added Wyatt's Dr. Taylor.

More than four-fifths of all those
surveyed—=83%—said employers
should be required to provide
health care benefits, as long as em-
ployees cover a portion of those
costs. Sixteen percent said that
employers should not be required
to do so, and 1% said they did not
know.

Only 57% of those surveyed fa-
vored requiring employers to pro-
vide health care benefits without
any contribution from workers,

41% felt they should not, and 2%
did not know,

Of respondents earning $20,000
or less per year, 90% said an em-
ployer should provide health in-
surance if an employee is willing to
pick up a portion of the costs. In
addition, 64% also felt an employer
should still provide health care
benefits, even if there is no em-
ployee contribution.

Of respondents earning $75,000
or more per year, 73% said employ-
ers should offer health benefits if
employees pay a portion of the
cost, while 47% said employers
should provide health benefits
even if employees did not contrib-
ute anything.

Asked to assume that their em-
ployer provided health insurance
and they were required to contrib-
ute, the median annual amount re-
spondents would be willing to con-
tribute was $500, while the average
contribution was $725.

““These findings show that
there's a greater understanding of

For individual cases, ‘bedside manner and
personal experience is what counts,’ says
Suzanne Kenney. ‘But when evaluating the entire
system, people think about everything they have
read about malpractice, high costs. . . .’

the whole system. Years ago, most
people would have laid the burden
almost entirely on the employer,”
said EBRI's Mr. Custer.

“People have become resigned to
the reality of cost sharing,” added
Ms. Kenney of Hewitt Associates.

“Costs are continuing to go up
and people know it,” she said.
“Also, employers have taken more
pains to clearly explain the prob-
lems surrounding health care.
When employees are asked to put
themselves in their employer's
shoes, they admit that they'd shift
costs, too.”

When asked to place a maximum

value on the amount they would be
willing to pay for health insurance,
the average was $1,297, while the
median was $1,000.

Those surveyed tended to be
willing to pay more on average if
they were older and earned more
money, the survey found. For ex-
ample, those age 35-54 said they’d
pay an average of $1,512, while
those earning more than $75,000
said they would pay an average of
$2,029.

“If people are willing to pay
nearly $1,300 for their own cover-
age, which is just about what a
large-group indemnity plan premi-

ums costs, it suggests that people
are more aware of what things
cost,” said Wyatt’s Dr. Taylor.

Researchers also asked people
how often a member of their family
received health care during the
prior year.

Fifty percent said at least one
person in their family received care
one to five times; 19% said six to 10
times; 12% said 11 to 20 times; and
1% received care 21 or more times,
The remaining 12% said nobody in
their family sought medical care in
1990.

The average number of family
medical visits was eight.

°

Copies of ‘“Public Attitudes on
Health Insurance, 1991 as well as
the 1990 and 1989 surveys are
available from Kim Thorpe at
EBRI, 2121 K St. N'W,, Suite 600,
Washington, D.C. 20037; 202-775-
6315. Survey summaries cost $75,
while the full survey cost is $275
each. EBRI members pay $25 for
summaries and $75 for copies.
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Dancers’ suit

Continued from page 2

cause of the dancers’ significantly
shorter career expectations, high
disability rates and a high inci-
dence of early death due to AIDS
and other causes.

“Both dancers and other fund
participants receive benefits deter-
mined in accordance with the same
formula,” according to the danc-
ers’ suit.

“The effect of this arrangement
is that the contributions made on
behalf of the plaintiff class are
used to subsidize the benefits of
the other non-dancer plan partici-
pants” who have much longer ca-
reer expectations, according to the
suit.

The plaintiffs—who constitute a
minority of the plan’s participants
—are seeking termination of the
plan and are asking that its “assets
be distributed to all participants in
accordance with requirements
under the Employee Retirement
Income Security Act of 1974.”

Alternatively, the plaintiffs are
asking “that the fund be reformed
to provide for a fair and equitable
retirement benefit for dancers at
the time of the dancers’ actual re-
tirement.”

“I would not be happy or satis-
fied if they were to change the plan
to allow benefits at age 40, because
there are dancers that retire at age
35 and even 25,” according to
plaintiffs’ attorney Hilary Miller, a
New York lawyer with his own
practice.

“1 think the right answer is to
terminate this plan and invest the
proceeds of that termination in (in-
dividual plans for different classes
of union members) that would
allow members to tap their pension
benefits whenever they retire from
dancing,” he said.

“If you are a 35-year-old dancer
and you are no longer able to work
as a dancer, you don’t need a bene-
fit for life—you need a benefit that
will enable you to retrain yourself
for another career to pay for edu-
cation,” Mr. Miller said.

“Despite the desperate need of
dancers for career-transition bene-
fits, the trustees have arbitrarily
and in breach of their fiduciary
duties accumulated more than §12
million of surplus assets' from em-
ployer contributions ‘“‘which are
not required to fund benefits under
the plan,” according to the com-
plaint.

The pension plan trustees “‘have
control of that surplus, and there is
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DOCKET NO. CV-88-352383-S
CARRIER CORPORATION, SUPERIOR COURT
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V. JUDICIAL DISTRICT OF
THE HOME INSURANCE COMPANY, HARTFORD/NEW BRITAIN
etal., AT HARTFORD

NOTICE TO ALL INTERESTED PARTIES RELATING TO INSURANCE
COVERAGE FOR ENVIRONMENTAL LIABILITIES OF CARRIER CORPORATION

Carrier Corporalion, a subsidiary of United Technologies Corporation, has filed a lawsuit in the Supe-
rior Court for the state of Connecticut against many of its comprehensive general liadility insurers, for the
period 1955 to the present, seeking insurance coverage for actual or potential liabilisies of Carier arising
out of the environmental claims and hazardous wasle sites listed below.

If you believe that you may have an interest in the subject matter or outcome of this tawsuit and you
desire to participate in the action, you mus! seek to participate by December 1, 1991, or you may be
foreclosed from so participating. If you would like 1o receive a copy of the most recent Complain: in this
action, please conlact Plaintiff's counsel, John M. Sylvester, Esq., of K rkpalrick & Lockhart, 1500 Oliver
Building, Pittsburgh, Pennsylvania, 15222-5379, (412) 355-6500. Other papers filed in this action are
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g!ree!. Hartford, Connecticut, 06108, (203) 566-3170.
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no orovision in the plan that" ear-
marks the pension funds for -etire-
ment benefits, according to Mr.
Miller.

While the AGMA's pension plan
assats as of May had a Zair market
value of $22.2 million, “aceording
to the fund’s most recent znnual
tax return, total liability for the
benefits granted by Trustees was
approximately $9.3 million,” the
corplaint states.

That $9.3 million, however, was
calculated by the fund’'s actuary
using ‘‘erroneously conservative
assumptions” and bears ‘no ratio-
nal relationship to the actua. expe-
rience of the plaintiff class,” the
complaint alleges.

“The Fund assumes that 21% of
all dancers who commence em-
ployment at age 19 will still be
dancing at age 40,” but actually
fewer than 3% are still performing
at that age, according to the com-
plaint. As a result, “the actual lia-
bility for benefits is millions of
dollars less,” according to the suit.

The union, however, strongly
denies the allegations in the danc-
ers’ suit.

"I think the charges are ground-
less,” said Sanford I. Wolff, na-
tional executive secretary of
AGMA. “There obviously is a phi-
losophical difference of opinion as
to what retirement means.”

The dancers who stop working at
age 40 or younger “‘don’t retire.
They might stop dancing, but they
aren't retired in the usual sense of
the word,"” he said.

“Typically an employer’s pen-

sion plan defines ‘normal ~etire-
ment’ pursuant to that particular
plan,” explained Jim Klein, deputy
executive director of the Assn. of
Private Pension & Welfare P.ans in
Washington, D.C. “It may define
retirement as age 65 or it may indi-
cate an earlier retirement aze. It's
a flexible standard which does, in
fact, try to take inio account the
realities of the retirement History
of the workforce.”

“There may be a legitimate argu-
ment on the behali of the ballet
dancers,” Mr. Klein said. “From
their point of view, they are no
longer engaged in the work that is
the reason they are contributing to
the pension plan.

“It’s not necessarily beycnd the
scope of logic to think that some-
one whose dancing career is over at
age 40 should be entitled to get a
lump-sum benefit that ther could
invest or use to start anotaer ca-
reer that would ultimately fund
their retirement,” according to Mr.
Klein.

However, Mr. Klein said, “‘seek-
ing an actual termination of the
plan is overly harsh and may have
adverse consequences for the other
workers in the plan.”

Each plaintiff in the suit nas met
the plan's five-year vesting re-
quirement. As a result, Mr. Klein
pointed out, the ballet dancers may
not be considered retirees out ter-
minated vested workers. “‘“The
question then becomes wh2ther or
not terminated vested worxzers are
eligible for retirement benefits,”
he said.

Brown, Wilson win commissioner primary

Terminated vested employees are
typically treated differently from
retirees in most pension plans,
pointed out Henry Saveth, a prin-
cipal with A. Foster Higgins & Co.
Inc. in New York.

Rather than asking that pension
benefits be released to them early,
the dancers ‘““might be better off
changing their bargaining thrust to
ask for severance benefits or re-
training benefits or some type of
profit sharing,” he suggested. "It
seems like they need a severance
benefit more than a retirement
benefit, because they are merely
changing jobs, not leaving the
workforce,” he explained.

“I think the plaintiffs’ chance for
success is low,”" said Baruch
Fellner, an attorney with Gibson,
Dunn & Crutcher in Washington,
D.C. However, he noted, ‘“‘there are
certain professions—especially
sports—where individuals lose the
key to performing their profession
at an earlier age. The larger ques-
tion in all of this is how should
those individuals be compen-
sated?”

“The debate does rage in other
contexts,” said Mr. Klein, referring
to the current debate in Congress
over whether employees should be
restricted from collecting lump-
sum payments from pension plans
(BI, July 1).

®
Cynthia Gregory, et al. vs. Ameri-
can Guild of Musical Artists et al,,
U.S. District Court of the South-
ern District of New York; Civil File
No. 91-6751.

2 to face off in Louisiana

By MICHAEL BRADFORD

BATON ROUGE, La.—A New
Crleans councilwoman and a for-
mer secretary of state wil. square
off next month in the Louisiana in-
surance commissioner's race.

Democrat Jim Brown, who
sarved as Louisiana secretary of
state and was a candidate for gov-
ernor in 1987, attracted almost
40% of the vote in the Oct. 19 pri-
mary election,

Peggy Wilson, a Republican and
a member of the New Orleans City
Council, finished with about 31%
of the vote in the commissioner’s
race.

In Louisiana, the two too finish-
ers in the primary, regardless of
party affiliation, face off in the
Nov. 16 general election if no can-
didate receives a majority of the
vote.

Louisiana voters also approved a
constitutional amendment that
calls for creation of a competitive
state workers compensation fund.
The new fund will replace the Lou-
isiana Worker’'s Compensation As-
signed Risk Plan, a pool adminis-
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tered by the National Council on
Compensation Insurance and fin-
anced by workers comp insurers.

In the commissioner’s race, Mr.
Brown and Ms. Wilson outpaced
five other contenders, ircluding
former Insurance Commdissioner
Sherman Bernard, who Zinished
third with about 18% of the vote.
Mr. Bernard, who vowed nbt to run
again if he lost in the primary, was
making a run at the office he held
for 16 years before losing it to
Doug Green in 1987 (BI, Sept. 23).

Mr. Green is serving a 25-year
prison term on bribery money
laundering, mail fraud znd con-
spiracy charges stemming from his
regulation of now-insolvent Cham-
pion Insurance Co. (BI, July 1).

Neal J. Burke, president of the
Lafayette Parish Council, finished
fourth in the race, followed by Flo
Robinson, a New Orleans real es-
tate broker, and Baton Fouge in-
surance agents Eddie Fletcher and
Gene Guffey.

Apart from Mr. Bernard, Mr.
Brown and Ms. Wilson were the
best-known candidates in the race.

Mr. Brown is a Baton Eouge at-
torney who hosts a cable television
show. He is campaigning as an ex-
perienced and efficient adminis-
trator.

Ms. Wilson is best known in New
Orleans, where she is an cutspoken
member of the City Council. Her
campaign focuses on her intention
to “clean up” the state nsurance
Department.

Meanwhile, 52% of the voters
approved the amendment to the
state’s constitution thet allows
creation of the ron-prof.t Louisi-
ana Workers' Compensation Corp.

Creation of the fund, which will
begin writing business in October
1992, was called for .n a law
passed by the state Legislature
earlier this year (BI, July 15). How-
ever, voter approval was necessary
before the fund could >e estab-
lished.

The fund will operate as a com-
petitive insurer, writing coverage
for “preferred risks"—o~ employ-
ers with good loss history—at rates
competitive with other un-

derwriters,

As a residual market, the fund
will write coverage for employers
that do not qualify as preferred
risks and are unable to obtain in-
surance from the voluntary mar-
ket. Rates for these employers will
be higher, but the fund intends to
“rehabilitate’ these risks through
loss control and claims manage-
ment consultations and eventually
insure them as preferred risks.

Employers are hoping the new
fund, which will eliminate residual
market assessments for insurers,
will attract insurers to the Louisi-
ana workers compensation insur-
ance market. Several insurers have
withdrawn from the market in the
past several years.

Clark Cosse, general counsel at
the Louisiana -Assn. of Business &
Industry and one of the drafters of
the legislation, said that while he
doesn’t believe there will be a
“stampede of insurers to run in
and write business,” eventually the
voluntary insurance market will
grow in the state.

Mr. Cosse explained that the
fund, although not controlled by
the state, will be backed by the full
faith and credit of the state. The
backing of the state is necessary
for the fund to gain U.S. Depart-
ment of Labor approval to insure
longshore and harbor workers'
compensation coverages.

Mr. Cosse pointed out that the
law establishing the fund will give
commercial insurers incentives to
write coverage in the voluntary
market as the current residual
market runs off its business. A 10%
premium tax credit will be granted
on business written in the volun-
tary market until the new fund
begins writing coverage.

“It isn’t much, but it’s money in
your pocket,” Mr. Cosse said of
the tax credit.

The legislation that created the
state fund also allows workers
comp insurers to file and use rates,
instead of requiring prior approval
of rates, as long as increases do not
exceed 20% annually in the volun-
tary market or 25% in the residual
market. [
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dants’ lack of full disclosure.

U.S. members
file lawsuit
against Lloyd’s

By MICHAEL SCHACHNER

NEW YORK—After months of preparation, a group of U.S. mem-
bers of Lloyd’s of London has filed suit against the Council of
Lloyd’s, its chairman and hundreds of syndicates, members agents
and managing agents, charging violations of federal securities laws
and racketeering statutes.

The lawsuit, filed Oct, 21 in the U.S. District
Court for the Southern District of New York by
| 64 U.5. members, alleges, among other things,
that annual investments in Lloyd’s syndicates are
; 'securities” under the Securities Act of 1933,
therefore requiring registration with the Securi-
ties and Exchange Commission (BI, Oct. 7).

Had Lloyd’s properly registered with the SEC,
the U.S. members allege, their investment would
have been better regulated and more information would have been
disclosed to them about developing losses.

In addition, the complaint charges the defendants violated anti-
fraud provisions of the securities law. Plaintiffs also allege that
members agents and other defendants downplayed the magnitude
of unlimited liability as well as misrepresented or failed to disclose
other serious risks when recruiting the plaintiffs.

And, the plaintiffs contend that Lloyd’s purposely steered U.S.
members to troubled syndicates and mismanaged their investment.

The 64 members say their personal losses stemming from mem-
bership in more than 250 Lloyd’s syndicates between 1988 and 1990
already collectively exceed $9 million and could rise much higher.
Several say that they have been threatened with the loss of their
homes, businesses and retirement funds as a result of the defen-

The lawsuit, the largest of three similar actions brought this year
against Lloyd's in the United States, seeks unspecified treble dam-
ages under several sections of the Securities Act and the Racke-

Continued on page 35

Coverage would meet new requirements

New EIL policy
for German risks

By DON LEWIS KIRK

BONN, Germany—German lia-
bility insurers have introduced a
model environmental impairment
liability insurance policy to meet
new requirements by the German
government.

The model, developed by HUK-
Verband, the national association
of liability insurers, is designed to
meet the terms of Germany’s new
Environmental Liability Act, argu-
ably the most far-reaching piece of
environmental legislation intro-
duced in Europe to date.

The Environmental Liability
Act, which went into effect Jan. 1.,
provides for civil damages for
wrongful death, personal injury or
property damage caused by pollu-
tion of water, soil and air. The act
imposes strict liability on polluting
companies (Bl, Oct. 21; Oct. 7; May

20; Nov. 19, 1990).

The act only governs certain
named industrial processes, like
mining, pharmaceutical, chemical
and paper processing, that have
potentially “dangerous facilities.”

Those companies are required by
the law to purchase insurance or
provide financial guarantees that
they can meet their liabilities.

However, insurers had balked at
insuring the wider pollution liabi-
lities created by the act.

Not all parties are satisfied with
the model coverage unveiled by the
insurance association. A represen-
tative of an insurance consumer
protection group says the model
allows insurers to free themselves
from future liability simply by
canceling the policy. And, a broker
contends that one of the model’s
provisions would make it difficult

Continued on next page
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Transit seeks windup
of Aneco in U.K. court

By ROGER SCOTTON

HAMILTON, Bermuda—The re-
ceiver of Transit Casualty Co. is
petitioning the London High Court
to wind up Aneco Reinsurance Un-
derwriting Ltd. of Bermuda.

Transit Casualty, which is in re-
ceivership in Missouri, claims that
Aneco is “hopelessly insolvent”
and currently owes Transit almost
$2.7 million for paid losses arising
under reinsurance contracts writ-
ten between Jan. 1, 1980 and Jan.
12, 1984. And, it estimates that
Aneco’s future liabilities to Transit
are likely to be “at least $1.6 mil-
lion and could be very much
higher,” according to court papers,

The petition also argues that
Aneco’s only “substantial assets”
are in the form of reinsurance re-
coverables from the London mar-
ket and that those assets should

BERMUDA

fall within the jurisdiction of the
London High Court.

Those assets should be available
for all creditors, “not only those in
the London market whom the com-
pany (Aneco) appears to wish to
favor, to the disadvantage of the
company's (Aneco’s) non-English
creditors,” the petition says.

And, the petition asserts that a
liquidator appointed by the Lon-
don High Court would “‘be in the
best position to protect those
assets from being dissipated un-
fairly.”

Aneco’s chief executive, Mark
Hardy, called the Transit Casualty
petition “nonsense’’ and vowed to
challenge it.

Transit Casualty’s general coun-

sel, Walter R. Lamkin, in an affi-
davit accompanying the petition,
said that evidence from Aneco and
from Bermuda’s regulatory auth-
orities concerning the recent con-
duct of Aneco’s management
“leads me to believe that there is a
substantial risk that the assets of
the company (Aneco) will diminish
to the prejudice of the general
body of its creditors.”

Based on the same evidence, Mr.
Lamkin alleges that ‘“‘arrange-
ments’” are being effected in the
London market, “whereby reinsur-
ances due to the company (Aneco)
are being collected and applied by
(London-based broker) Denis M.
Clayton & Co. . .in payment of
amounts due to London market in-
sureds under policies written by
the company (Aneco).”

The Transit Casualty petition

Continued on page 35

Asbestos ruling debated

Judge Brown defends decision, while underwriter faults logic

By GAVIN SOUTER

LONDON—Judge Ira A. Brown
Jr.’s landmark rulings on what
triggers insurance policies cover-
ing asbestos bodily injury and
property damage claims contained
some bizarre logic that has rocked
the insurance industry, says a
leading London casualty un-
derwriter. '

Although insurers were relieved
that the controversy over which
policies cover asbestos claims were
largely resolved by Judge Brown’s
decisions, they were stunned by
some portions of the rulings, the
underwriter says.

For example, Judge Brown's in-
terpretation of some policy terms
and his order that all non-priv-
ileged documents be produced dur-
ing the trial baffled underwriters,
said Robin Jackson, a director of
Merrett Holdings P.L.C. and ¢hair-
man of the London Market As-
bestos Working Party.

However, Judge Brown dismisses
Mr.- Jackson’s criticisms, explain-
ing that his decisions follow the
language of the policies and re-
flects California law.

Mr. Jackson and Judge Brown
made their remarks in London ear-
lier this month during an Asbestos
Risks Seminar sponsored by
Turner Kenneth Brown, a London
law firm; Thelen Marrin Johnson &
Bridges, a law firm based in San
Francisco; and Lloyd’'s of London
Press.

Judge Brown in December 1980
was appointed coordinating judge

of litigation pitting policyholders
against their liability insurers over
whether liability insurance poli-
cies covered asbestos personal in-
jury and property damage claims.
In what is considered the broa-
dest coverage interpretation ap-
plying to asbestos bodily injury
claims, Judge Brown ruled in May
1987 that insurance policies are

chases another corporation has to
cover the acquired firm’'s past as-
bestosis claims was “bizarre by
any rational standards,” Mr. Jack-
son said.

“One would agree with the judge
that a successor corporation is li-
able for the acquired corporation,
but one can’t agree with him that
the successor corporation’s insurer
should pay for

Judge Brown's decision that the

past claims in-
stead of the ac-
quired corpora-

insurer of a corporation that tion’s insurer,”
purchases another corporation he said.

has to cover the acquired firm's The decision
past asbestosis claims was ignares commer-
‘bizarre by any rational cial reality, Mr.
standards,’ says Robin Jackson Jackson said,

of Merrett Holdings P.L.C. And, if the de-

cision is upheld,
it could jeopar-

triggered by asbestos bodily injury
claims from the time a person is
exposed to asbestos until the per-
son dies (BI, June 1, 1987).

Insurers had argued that either
the insurer that is on the risk at the
time of the claimant’s exposure to
asbestos or at the time the disease
was manifested should have to
cover the claim.

The ruling still is under appeal.

Although many London insurers
are glad that a decision has been
made on the asbestos coverage
trigger issue, the judge’s decision
had some curious aspects, accord-
ing to Mr. Jackson.

Judge Brown's decision that the
insurer of a corporation that pur-

dize the future
of the insurance industry, he as-
serted.

“I have never heard even the
most outrageous broker suggest
that a policy should be interpreted
in this way,” Mr. Jackson said.

Judge Brown, however, pointed
out that it was not his job to assess
the commercial implications of his
decisions.

“If you mean to say that I should
ignore the policy language and in-
terpret the policy in terms of dol-
lars and cents, then that is not my
job as a judge,” Judge Brown said.

The judge noted that the poli-
cies involved stated that they co-
vered the liabilities assumed by the

Continued on next page

S&P questions size of Lloyd’s Central Fund

By GAVIN SOUTER
and STACY SHAPIRO

LONDON—Lloyd’'s of London’s
Central Fund, which acts as the
market’s payer of last resort, needs
to be closely examined in light of
recent losses at Lloyd’s, according
to Standard & Poor’s Corp.

The market’s liabilities have
grown significantly in recent years
and the Central Fund may not be
large enough to act as a guarantee,
said the New York-based security
analyst.

LONDON

Lloyd’s reported losses of 509.7
million pounds ($983.7 million at
appropriate exchange rates) for the
1¢88 underwriting year and is ex-
pected to post a loss in excess of
1 billion pounds ($1.61 billion at
appropriate exchange rates) for the
1989 account, which will close at
year-end under the market’s three-
year accounting system (BI, July
1).

“Given the performance of
Lloyd’s and its impact on many
names, it is unclear if the guaran-
tee fund, which stood at roughly
375 million pounds ($723.8 million
at appropriate exchange rates) at
the end of 1990, is adequate in
light of the overall liabilities of
Lloyd’s. Those liabilities totaled
roughly 11 billion pounds ($21.23
billion) in 1990,” S&P said.

Additionally, poor results from
Lloyd’s syndicates could lead
to a significant reduction in
underwriting capacity at Lloyd’s,

S&P said.

“In particular, the losses posted
at Lloyd's have prompted a num-
ber of names. . .to pull out of their
Lloyd’s membership,” S&P said.

However, Lloyd’s projects that
the Central Fund should more than
double by the mid-1990s.

The fund currently stands at
more than 400 million pounds
($684.4 million at current ex-
change rates), Lloyd’s said. And,
Lloyd’s expects that the fund by
the mid-1990s will increase to 1
billion pounds ($1.71 billion).

“This increase will be achieved
not only by members’ annual con-
tributions to the fund, revised last
year from 35 million pounds ($67.6
million at year-end 1990 exchange
rates) to 60 million pounds ($115.8
million) a year, but also by the
substantial income and capital
growth that can be projected
over the period,” according to
Lloyd’s.

S5&P’s comments were made as
its London office launches its new
reports on the financial strength of

Continued on page 35
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Asbestos ruling

Continued from previous page
policyholder under contract and
agreement. Consequently, the poli-
cies did cover the past liabilities of
acquired corporations, he ruled.

Mr. Jackson said that Judge
Brown also erred in ruling in De-
cember 1989 (BI, Dec. 25, 1989)
that insurers must cover the cost of
removing asbestos from buildings.
“Why should insurers pay for a
product which was doing the job it
was intended to do?"’ he said.

Before the discovery of asbestos-
related diseases, the installaticn of
asbestos in buildings added value
to a building, he pointed out.

But Judge Brown replied that in
ruling insurers must cover asbestos
property damage claims, he was
following precedent. He explained
that a court earlier had found that
insurers must cover the cost of re-
placing ill-fitting doors. Conse-
quently, insurers also should have
to cover the costs of stripping
buildings of asbestos, he said.

“I am required by law to fcllow
all of the decisions of all of the
higher courts of California,” Judge
Brown said.

In addition, Mr. Jackson critic-
ized Judge Brown’s decision at the
start of the litigation that all rele-
vant non-privileged documents
should be produced for the court.

INTERNATIONAL

Both sides in the case had very
capable lawyers who knew which
documents they wanted to have ac-
cess to, so the production of all of
the documents wasted time and
money, he said.

“The London market had to pro-
duce over 1 million documents, but
less than 100 were used in the
trial,” Mr. Jackson said.

“The judge’s order was an order
for profits for Xerox,” he quipped.

But, Judge Brown said his order
to produce all relevant non-priv-
ileged documents was made to pre-
empt attempts by either side’s law-
yers to conceal material that may
harm their own case, he explained.

“Documents may be hidden in
some file which the other side does
not think to look in unless he has
to go through all of the files. After
all, if you have a smoking gun doc-
ument, you don’t get up and show
it—you hide it and hope that the
other side's lawyer will get tired
before he finds it,”” Judge Brown
said.

Judge Brown also dismissed
charges that his decisions in the
asbestos case were “typically Cali-
fornian or unfair.” He added, “As-
bestosis has not been fair to any-
one involved—the courts, the
insurers and most of all the injured
parties. But of all those involved,
only the insurers are in the busi-
ness of spreading the risk.” s

Pollution cover

Continued from previous page
for policyholders to change insurers.

The model provides insurance cov-
erage of strict liability for soil, water
and air pollution. It also provides
coverage for environmental damage
caused by “normal operations,”
among other things.

A key feature of the model policy
is a new definition of the claims trig-
ger. Under the model, coverage is
triggered at the moment the pollution
is manifested rather than at the mo-
ment the pollution occurs, as was the
case under previous pollution poli-
cies. Therefore, under the new defini-
tion, a claim is triggered at the mo-
ment damage is perceived.

“Anything else is unworkable con-
sidering the long-term aftereffects
damage to the environmental can
have,” said a spokesman for HUK in
Hamburg.

Despite HUK's assertions of ‘‘close
cooperation with industry” in devel-
oping the model policy, the new
model has been criticized by the
Assn. of German Industry and Deut-
sche Versicherungs-Schutzverband,
an insurance consumer protection
group. “It takes away a great deal for
what it is giving,” says Georg Kup-
per, a DVS director in Cologne.

For example, the model policy does
not provide first-party coverage for a
policyholder’s own property damage.

And, costs of maintaining and clean-
ing up the policyholder’s facilities,
property or material are not insured.

One feature of the new environ-
mental law to which insurers ob-
jected was the extension of insur-
ance coverage for environmental
damage that is caused by “normal
operations.” Under the model pol-
icy, the policyholder must prove he
“could not recognize any possibil-
ity of loss using the best standards
of technology” in order to obtain cov-
erage for a loss. This proof is neces-
sary, particularly for product devel-
opment risks, insurers say.

The model policy also creates
problems for companies seeking to
switch insurers, since damage that is
not manifested but has occurred be-
fore the applicable retroactive date of
the policy is excluded from the cover-
age, according to Germany's largest
insurance broker, Mulheim-based
Jauch & Huebener.

“This places considerable risk on
the policyholder,” said Mr. Kupper of
DVS. “Insurers can free themselves
from any future liability by simply
canceling the policy.”

The general exclusion of coverage
for damages occurring but not mani-
fested before the inception of a policy
is a weak point in the model, accord-
ing to Rheinhold Riehemann, general
manager of Jauch & Huebener.
“‘Companies are cut off when they

change insurers.”

The model does allow for three-
year tail coverage for completed op-
erations hazards. The amount insured
is only equivalent to the unused
amount of insurance limits in the last
year of the policy.

While the insurance model meets
the requirements of the Environmen-
tal Liability Act, Mr. Riehemann sees
a lot of room for negotiations be-
tween insurers and industry.

It is clear German insurers will
continue to balk at any risk for “Alt-
lasten,” or past damage to the en-
vironment, said Walter Breining, an
EIL specialist with Munich-based
Allianz A.G. Holding.

New policies are expected to be
available after the German govern-
ment issues an implementing order,
which sets the lowest amount of cov-
erage required to satisfy the law.

Mr. Breining told Business Insur-
ance that such a limit will prob-
ably be about 30 million deutsche
marks ($17.7 million at current ex-
change rates).

The environmental liability law
caps claims against a polluter for
personal injury and property dam-
age at 160 million deutsche marks
($94.3 million).

After the implementing order goes
into effect, the government will en-
force the clause in the act requiring
“dangerous facilities” to obtain the
coverage. |

The professional marketplace

Rates: Display classified is $123.75 per column inck, minimum of one inch. Straight classified is
$11.00 per line, minimum of 5 lines. Count 34 characters per line (include each space and
punctuation as a character). Additional $17.50 charge for all blind box ads. Only those reponses
which fit into a business size envelope will be forwarded. Responses are forwarded daily.

RATES AND CLOSING TIME:

Closing: Published every Monday. Copy must be in typewritten form by noon Tuesday, 6
days preceding publishing date. No verbal phone copy accepted. Prepayment required for
all advertisements. Mail ads to Margaret Hikido, Classified Advertising, 740 N. Rush
St. Chicago, IL 60611. For more information call 312-649-5340. FAX 312-280-3189.

WANTED

- CALIFORNIA BENEFITS -
TPA - FOR PURCHASE OR JOINT VENTURE
IN MANAGED HEALTH CARE. CONTACT
JOHN R. KEENAN, CLUL. CPCU, KEENAN &
ASSOCIATES, P.0. BOX 4328, TORRANCE,
CANGI0 PH: 2132123344

Company Wanted )
Established Louisiana Surplus Broger/
Underwriting manager seeking Non-Ad-
mitted Carrier interested in expanding
com ial auto busi Professional
and qualified Agency base. Respond 1o
Box 2707, Business Insurance, 740 N.
Rush Street, Chicago, IL 606“4?.590)

SOUTHERN
OPPORTUNITIES

I your are g successiul
commercial insurance producer
with a progressive track record

in new business development
then we should talk. Our clients

DIRECT SALES MANAGER
MNeeded for Ins. company with

J1{%3 IANCE WRITER

HELP WANTED
PRODUCER WANTED

3-7 years minimum experience
In recruiting and developing

property and casualty agents.
Send resumes to: Personnel,
9485 Sunset Drive Ste. A-170,
Miami, Florida 33173

compensation cost
control, managed

To report on workers'

Lamb, Little & Co., a 43 year old Chi-
cago area Insurance Agency, now based
in Rolling Meadows, is looking for a
Producer to fill a vacancy in their
downtown branch office.

Producer should have an established

information, please contact:

(" ACCOUNT EXECUTIVE )

ACCOUNTS In the Chicago area mar-
ket. Must have current successful
related experience.

$55-75,000 Salary +
$15,000 GUAR. DRAW +
COMM. TO $50,000 +

Co. Car Expenses. Full Executive Ben-
efits Program. All Relocation Paid.

Call confidentially for
immediate local interview:

708-790-4545 or fax 708-790-0119
Joe Ross or Charles Chase
The Masters Associates
Executive Search Firm

ERNST & YOUNG and RMA, INC.

Are Pleased To Announce
the most comprehensive national Salary And Compensation Survey that will
provide data on all functional risk management positions, to include:

® Sr Risk Manager ® Assistant Risk Manager ® Risk Analyst
® (laims Manager e Safety Manager e Benefits Manager

All participants will receive a complimentary copy of the results. For further

RICHARD MEYERS & ASSOCIATES, INC.

15 James Street, Main Level, Florham Park, NJ 07932
Call 201-765-9000 e FAX 201-765-9009

Risk

Consulting firm looking for
individual with a minimum of 6
yrs. experience in commercial
brokerage with strong technical
property and liability background;
perferably with large accounts.
Must be very organized, detail
oriented and ambitious; able to

ARM courses completed are
encouraged to apply. Bachelors
degree required. Send resume and
salary requirements to

\_ ) 60611-2590.

are starting 1o gear up for 1992
and they are seeking top
candidates with ¢ tlise in
working with the tortune 1000
companies. relocation available!
For details please
contact...Brad Goldsmith
Henderson Taylor Consulting
14785 Preston Rd. Suite 550
Dallas, Texas 75240
Ph # 214 991-8782
Fax 214 991-3944

Insurance

MARKETING
MANAGER
WORKERS’

COMPENSATION

CCN, a dynamic leader in the PPO en-
vironment, is secking a Workers' Com-

Industrial commercial property Man ement m'e"’.?i w&:gcgrﬁl;m
casualty insurer, offering Rlsk Maqage- bilities include marketing and selling CCN
ment and loss Prevention services, Consu tant preducts to insurance carriers, TPA’s and
seeks experienced Account Executive y self-insured employers and may involve
to handle FORTUNE 1000 NATIONAL | Boston based Risk Management sigewide travel.

The ideal candidate should have a Bache-
loc’s Degree, a thorough understanding of
the workers® compensation rules and reg-
ulations and experience working in the
warkers” compensation industry.

CCN offers an exceptional compensation
package and bonus potential. Please send

i work under direction of Sr. resume and salary histaey t0:

JR. ACCT. EXECUTIVE Consultants and carry work on COMMUNITY CARE NETWORK

POSITION ALSO AVAILABLE independently. Individuals with Atin: H.R. Dept.
$35-50,000 SALARY + most, if not all, of their CPCU and 8911 Balboa Avenue

San Diego, CA 92123
FAX: (619) 278-0413
Jobline: (619) 9746933

Only qualified candidates will
Box 2706, Busipms Insurance, 740 be contacted for interviews.
N. Rush St., Chicago, IL ol Gy Einglopss

REINSURANCE
UNDERWRITER

A+ Carrier in start-up MGU
operation headquartered in
Fittsburgh looking for an
Underwriter with 3 plus years
of experience in specific and
aggregate products marketing
rationally. Requires a know-
ledge of PPO, EPO, and other
Managed Care environments.
Salary commensurate with

health care, and other
disability matters.
National journal.
Published monthly to
large readership.
Excellent reporting and
writing skills as well
dependability are
essential, Call Micheal
at 617-737-2084.

book of business and would retain ex-
clusive ownership of all expirations.
Most overhead expenses paid for. Gen-
erous commission split, plus profit
sharing. Send inquiries to:

LAMB, LITTLE & CO.
5301 Keystone Ct.
Rolling Meadows, IL 60008
ATTN: Robert Power

REQUEST FOR PROPOSALS
REQUEST FOR PROPOSALS (RFP)
ISSUED BY

THE WASHINGTON METROPOLITAN
AREA TRANSIT AUTHORITY

WMATA 1s soliciting propaosals for
medical claims review and fee audit
services as specified in the RFP.
Proposers must have a local office
within the Washington Metropolitan
Area Transit Zone. It is also preferred
that proposers hold a certification from
the Utilization Review Accreditation
Commision. For an RFP contact Milton

experience. Send resume with GET RESULTS! W. Jetter. (202) 962-1479. Pre-proposal

letter of introduction to: ADVERTISE IN THE ?unfcgcncg -111}{%%191, writle;\ ues-

. 1 + proposais aue -

Business Insurance, Box PROFESSIONAL MARKETPLACE | 1/5/91. WMATA, Office of Procure-

2704, 740 N. Rush Street, ment, 600 Fifth St., N.W., Washington,
Chicago, IL 60611 - 2590 B.G-20001;

HELP WANTED NOTICES
FRESNO UNIFIED SCHOOL DISTRICT ~ NOTICE OF MEETING OF CREDITORS
" REK MANAGEMENT e s
HELP WANTED 1985 : NO. 228

INSURANCE SALES |

Large Northwest Chicago suburban in-
surance agency seeks experienced
property & casualty producer to add to
expanding sales statf. Excellent com-

any benefits. Please send resume to:
gox 2676, Business Insurance, 740 N.
Rush St., Chicago, IL 60611-2590

EXECUTIVE DIRECTOR
A rapidly expanding chiropractic man-
agedpcare organization is seeking an
Executive Director with ample experi-
ence in the managed health care field.
This person should be an active orga-
nizer and have a proven track record.
Experience would include financial
planning, marketing and sales. Salary
commensurate with experience. Send
Resume to AIA/COMP CARE, P.O. Box
11770, Daytona Beach, FL 32120

MINIMUM QUALIFICATIONS:

1. Graduation from college with a
major in Business Administration,
Public Administration or closely re-
lated field.

2. Five years of experience in manage-
ment, investigation and adjustment
of California Worker' Compensation
claims, general and vehicular bodily
injury and property damage claims,
general liability claims, group medi-
cal plans and thorough familiarity
with appropriaze California statutes
and common law precedents. (The
training and experience indicated
describes on desirable combination.
Additional supervisory or manage-
menl experience may be substituied
for part of the education.)

SALARY: $50,270 - $62,840
DEADLINE: NOVEMBER 4, 1991
CONTACT: JAN KALPAKOFF AT:
(209) 441-3486

IN THE MATTER OF MENTOR
INSURANCE LIMITED - in
liquidation AND IN THE MATTER OF
SECTIONS 33 AND 35 OF THE
INSURANCE ACT 1978 AND IN THE
MATTER OF THE
COMPANIES ACT 1981

NOTICE 1S HEREBY GIVEN TO ALL
CREDITORS OF MENTOR
INSURANCE LIMITED THAT THE
6TH ANNUAL MEETING OF
CREDITORS IS TO BE HELD AT THE
HAMILTON PRINCESS HOTEL,
HAMILTON, BERMUDA ON THE
14TH DAY OF NOVEMBER, 1991 AT

8:30 O'CLOCK IN THE FORENOON.

DATED THIS 15TH DAY OF
OCTOBER, 1991.

CHARLES W. KEMPE, JR. AND
NIGEL J. HAMILTON
JOINT LIQUIDATORS
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was filed Oct. 17 in the Companies
Court of the London High Court’s
Chancery Division. It follows two
earlier winding-up petitions brought
in Bermuda against Aneco, which
once was one of Bermuda's largest
reinsurers of captives. Aneco has
been running off its business since
September 1990, when then-presi-
dent Jonathan Crawley left to form a
rival insurer, Sphere Drake Under-
writing Management (Bermuda) Ltd.
(BI, Sept. 10, 1990). <

The first petition was filed in June
from Bermuda-based Mutual Indem-
nity Ltd., one of three insurers parti-
cipating in the Insurance Profit
Centre, a rent-a-captive facility (BI,
June 10). A month later, Bermuda
Registrar of Companies Malcolm
Butterfield also filed winding up pro-
ceedings against Aneco (BI, Aug. 5).
Both petitions followed a March 25
order by the Minister of Finance for-
bidding Aneco to write any more
contracts of insurance and requesting
specific financial information and
details of its business plans.

The affidavit filed by Mr. Lamkin
argues that “the existence of the two
winding-up petitions currently pend-
ing before the Supreme Court of Ber-
muda should not preclude the exer-
cise by this honorable court of its
own power to make a winding-up

order in respect of the company. The -

petition of the Registrar of Com-
panies in Bermuda presently stands
adjourned sine die (postponed inde-
finitely), awaiting the availability of
the chief justice of Bermuda to hear
it.

“The petition presented by Mutual
Indemnity Ltd. is currently the sub-
ject of an interlocutory appeal by the
company (Aneco) to the Court of Ap-
peal in Bermuda. Even if the com-
pany’s (Aneco’s) pending appeal fails,
I believe it is unlikely that the Mutual
Indemnity Ltd. petition will be heard
before December 1991,” Mr. Lamkin

Lloyd’s members’ suit

Continued from page 33
teer Influenced Corrupt Organization
Act.

However, Lloyd'’s is challenging
the members’ selection of forum. At-
torneys for Lloyd’s say any legal ac-
tion or dispute brought against
Lloyd’s by U.S. investors must be
heard in British courts, as stipulated
in an agreement developed in 1987
and signed by all members as a pre-
requisite for joining the market.

Taylor Briggs of LeBoeuf, Lamb,
Leiby & McRae in New York, which
is representing Lloyd’s in all three
cases, said a motion will be filed to
have the case dismissed on these
grounds.

But Minna Schrad, an attorney
with Proskauer, Rose, Goetz & Men-
delsohn in New York, which repre-
sents the plaintiffs, said that because
Lloyd's has statutory immunity in the
United Kingdom, claims brought
under the Securities Act of 1933
should be heard in U.S. courts.

“This was rot a case between a
customer and a broker, but an is-
suer of securities who did not give
proper disclosure. Lloyd’'s recruits
capital in the U.S. and we expect
that the court will want to see the
laws enforced in the U.S,, especially
when there's no remedy against
Lloyd's in the U.K.,” Ms. Schrad
said.

Also, the Securities Act of 1933
states that any condition that binds
anyone acquiring a security to waive
compliance with the Securities Act is
void, said Dale Schreiber of Pros-
kauer, Rose, Goetz & Mendelsohn,
explaining why the case should be
heard in the United States.

Besides alleging the Lloyd's vio-
lated securities laws, the plaintiffs
charge that the Council of Lloyd’s,
Lloyd’s Chairman David Coleridge,
266 syndicates, 16 members agents

said in the affidavit.

Transit Casualty also argues that
the London High Court is a proper
jurisdiction to order Aneco’s wind-
ing up.

Aneco has “a real and substan-
tial connection” with the jurisdic-
tion of the High Court and only a
“minimal” connection with Bermuda,
the affidavit says. And, the affidavit
asserts, “notwithstanding that it is
incorporated in Bermuda, I believe
that the company (Aneco) has little or
no other genuine connection with
Bermuda and has few, if any, sub-
stantial assets located there. I believe,
however, that the company does have
substantial assets located within the
Jurisdiction of this honorable court in
the form of recoverables due from its
reinsurers in the London market.”

Pointing to details of assets shown
in Aneco’s 1989 annual report, which
are the latest accounts publicly avail-
able, Mr. Lamkin notes in the affida-
vit that a debenture or bond payable
by Aneco parent Forum Reinsurance
Co. Ltd. is shown as a balance sheet
itern with a value of $8.6 million. But,
because the Bermuda Supreme Court
ordered Forum Re wound up in
March, Mr. Lamkin said, “I believe
there to be little or no possibility of
the company (Aneco) recovering this
amount in full, certainly not in the
short term.”

Mr. Lamkin said the 1989 accounts
also show reinsurance recoverable
due from Forum Re totaling $13.4
million. He says that, according to an
Aneco letter to the Registrar of Com-
panies in August 1990, Forum Re's
reinsurance liabilities were novated
to Mr. Hardy’s Turks and Caicos-
based Channel Reinsurance Co. Ltd.

“If, as the company (Aneco) con-
tends to be the case, its reinsurance
with Forum Re has been effectively
novated to Channel Re, then the com-
pany (Aneco) has no substantial
assets located in Bermuda,” Mr.
Lamkin said.

According to the affidavit, “It ap-
pears from the evidence contained in
the registrar’s petition that despite
repeated requests, the Registrar of

and 42 managing agents are parts of
a “clique, whose members. . .profit at
the expense of the outsiders.”

The defendants kept the plaintiffs
out of profitable syndicates, placed
U.S. members on syndicates with in-
adequate reinsurance and paid secret
and excessive compensation to insid-
ers, the suit charges.

“We have no reason to believe any
of these allegations are true,” re-
sponded Mr. Briggs, Lloyd’s attorney.

In addition, Lloyd's Chief Exec-
utive Alan Lord last month said that
Lloyd’s had held “extensive” discus-
sions with the SEC in 1988. “We are
perfectly clear that what we've done
to recruit members in the United
States is within SEC requirements,”
Mr. Lord said.

Two other suits have been filed
against Lloyd’s by U.S. members.

In dismissing one, U.S. District
Judge Jim Corrigan of Denver ruled
in late August that he lacked juris-
diction over a member’s claim for
damages from Lloyd's (BI, Sept. 9).
That case is being appealed to the
10th U.S, Circuit Court of Appeals.

Angther suit was filed in Septem-
ber in U.S. District Court in Chicago
(BI, Sept. 16). Lloyd's motion to dis-
miss the suit is still pending. How-
ever, a U.S. magistrate did issue a
recommendation last month to the
federal court that Lloyd’s should be
barred from calling down on the let-
ters of credit posted by the plaintiffs
in the Chicago suit to meet their obli-
gations until the case is resolved.

Most of the disgruntled U.S. mem-
bers suing Lloyd’s belong to some or
all of the syndicates once managed by
Feltrim Underwriting Agencies Ltd.
and/or Gooda Walker Ltd. Those
syndicates face a total of 750 million
pounds ($1.28 billion at current ex-
change rates) in losses from 1988 to
1990 (BI, Sept. 2). =

INTERNATIONAL

Companies in Bermuda has received
no satisfactory response to specific
requests for assurances as to the good
standing of Channel Re and the va-
lidity of certain escrow security ar-
rangements proposed as part of the
novation arrangements. The value of
this supposed asset is, accordingly,
very much in doubt.” :

Mr. Lamkin said that while Aneco
has never disputed that it is “sub-
stantially indebted” to Transit, it has
“neglected and failed” to pay Transit
the sum of $2,681,996, despite Tran-
sit’s demands. He said “the available
evidence demonstrates that the com-
pany (Aneco) is insolvent both on the
basis that it is unable to pay its debts
as they fall due, and on the basis that
its liabilities exceed its assets.”

He explained that Transit Ca-
sualty’s calculations of receivables
due from reinsurers, including Aneco,
are based on “relevant due diligence
and appropriate audits in connection
with reported paid losses notified by
the petitioner’s (Transit’s) own in-
sureds.”

The Transit general counsel argued
that a London High Court-appointed
liquidator “would be in the best pos-

sible position to secure the company’s
(Aneco’s} English assets for the bene-
fit of the general body of the liquida-
tion.”

Given the circumstances, a wind-
ing up would be “just and equitable,”
and the High Court should “exercise
its discretion” to order Aneco into
liquidation, Mr. Lamkin concluded.

However, Aneco’s Mr. Hardy an-
grily said last week that he would
be opposing the petitions, which he
denounced as being based on “ar-
rant nonsense.” He said it is “non-
sense” for Transit Casualty to claim
that Aneco favored English creditors.
And, he said that it is also nonsense
for Transit to say that Aneco has no
substantial assets in Bermuda.

“There are millions and millions
of dollars at the Bank of Bermuda
supporting Aneco’s letters of credit.
And Transit is very well aware of
them, because it has already drawn
down on one,” Mr. Hardy said.

“It's also very clear to all that we
are taking every possible step to pro-
tect Aneco’s assets. No deals have
been done with the London market.
There are proposals under considera-
tion between Aneco and the London

market relating to Aneco’s property
catastrophe business. These are pres-
ently being evaluated in the light of
an actuarial study and an auditor's
report. But no deals have been done
and it’s absolute nonsense to suggest
that the assets are in danger of being
dissipated unfairly,” he said.

Mr. Hardy added that, to the best
of his knowledge, Aneco is ‘“‘com-
pletely solvent.”

He said that Channel Re in the
Turks & Caicos had “funded an es-
crow facility proposed as part of the
novation arrangements.” And, he
stressed, “I have no further com-
ments to make beyond telling you, as
I have told you many, many times
before, that Channel Re will meet all
its obligations as and when they fall
due and not before.”

The winding up petition was filed
in the London High Court just five
days before Bermuda’s Chief Justice
Sir James Astwood approved a re-
quest to adjourn a hearing of the
Registrar of Companies’ winding-up
petition, which was due to have been
heard Oct. 23. The hearing is now
scheduled for some time in Decem-
ber. ]

LONDON
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Lloyd’s syndicates.

The reports analyze five years of
financial statements; trends in un-
derwriting performance; syndicates’
dependence on reinsurance; the un-
derwriting line of the active un-
derwriter; liquidity; and the level of
syndicate reserves.

To subscribe to the reports, which
cost 1,200 pounds ($2,050), contact
8&P, 18 Finsbury Circus, London
EC2M 7BP.

Jewelry claim dropped

A claim against Lloyd’s of Lon-
don underwriters for the theft of $5
million in jewelry collapsed earlier
this month after the claimant’s ex-
pert witness failed to appear in court.

The claim stems from an alleged
burglary from a New York jeweler.
Underwriters rejected the claim, con-
tending the burglary was staged. The
claimant, Cindy Royce Creations Inc.
of New York, then filed suit against
the underwriters in London High
Court in February 1991.

The New York District Attorney's
Office, which is investigating the un-
derwriters’ allegation of fraud, is
submitting information on the al-
leged burglary to a grand jury.

Cindy Royce Creations said that
$5 million of its stock was stolen in
August 1989 after its alarm system
was cut off and its vault and safe
doors burned open.

However, on the advice of loss ad-
justers Graham Miller Group Lid.,
the claim was rejected by the lead
underwriters: non-marine syndicate
404, managed by Cuthbert Heath Un-
derwriting Ltd., and marine syndi-
cate 1014, managed by R.M. Pateman
Underwriting Agencies Lid.

The underwriters alleged that the
burglary was staged; the defendants
had not lost the $5 million worth of
property they claimed; and there
were policy defenses on the grounds
of non-disclosure of material facts.

The underwriters had to establish
by circumstantial evidence that the
robbery had been staged and that the
stock that was allegedly stolen did
not exist, said the underwriters’ at-
torney, Clive Boxer, senior partner at
the law firm Fishburn Boxer in Lon-
don. But, the underwriters were im-
peded in their case by the New York
government’s bureaucracy, he said.

“For example, finding support for
Lloyd’s in the New York District At-
torney’s Office proved difficult, and
much of the evidence on which the
firm had relied was also stopped
from leaving the U.S. by the district
attorney’s office. The remainder was
simply lost,” he said.

However, the case collapsed on

Oct. 3 before judgment could be
made when the jeweler's expert ac-
counting witness failed to appear and
Cindy Royce's owner returned to the
United States due to ill health.

Merrett closes venture

One of the first Lloyd’s of Lon-
don “satellite syndicates” set up to
write personal lines and small com-
mercial accounts outside of the
Lloyd’s underwriting room has closed
due to lack of membership support.

Merrett Holdings P.L.C. in 1988
launched syndicate 1104, under-
written by Eddie Simner and man-
aged by MIS Underwriting Agency
Ltd., to gain access to the U.K. pro-
vincial property market. The syndi-
cate, underwriter and back-up ser-
vices group Merrett Insurance
Services Ltd. were based in Birming-
ham.

The syndicate opened its doors
with 11.3 million pounds ($20.5 mil-
lion at appropriate exchange rates) in
capacity (BI, Aug. 28, 1989). But this
year it had only 8.5 million pounds
($16.4 million) in capacity and only 4
million pounds ($6.8 million) was
promised by Lloyd’s members for
1992, according to Stephen Cane,

managing director for MIS Under-
writing Agency.

The overall drop in capacity seen
for Lloyd’s in 1992 “affects a syn-
dicate like this quite a bit,” Mr. Cane
said. However, other Merrett syndi-
cates plan to continue writing UK.
provincial property business placed
through Birmingham-based service
company Merrett Insurance Services,
Mr. Cane said. Existing clients,
therefore, will not be affected by the
closure of syndicate 1104, he said.

Meanwhile, Merrett's largest syn-
dicate, number 418, expects a 6%
drop in capacity in 1992 to around
200 million pounds ($342.2 million),
Mr. Cane confirmed.

Tempest in a teapot

Severe winds, which were expected
to cause significant damage in
Northern England and Scotland ear-
lier this month on the fourth anni-
versary of the Oct. 16, 1987, wind-
storm, turned out to be a tempest in a
teapot. The Assn. of British Insurers
—which prior to the storm’s arrival
had published a checklist of things
to do to minimize damage—reported
that insured damage from the winds
was minimal. n
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Upjohn ruling

Continued from page 1

paign to inform ophthalmologists
that using the drug around the eye
had not been proven safe and effec-
tive through animal tissue tolerance
tests.

® Sending letters to physicians
warning that “there is a good chance
that the eye or vision will be lost™ if
Depo-Medrol is injected into the eye.

However, Upjohn said in a state-
ment released after the trial that
Depo-Medrol “has proven to be safe
and effective when used as recom-
mended.” Its approved uses include
injection in some muscles, soft tissues
and joints.

Injection near the eye is not a use
Upjohn recommends in its package
insert, which is approved by FDA,
the company said. '

And, “Upjohn sought to defend it-
self and its product by presenting
evidence regarding the safety of its
product labeling, but the court pre-
vented the company from presenting
all of its evidence to the jury,” the
company said in a statement.

For example, Judge Leonard Levin
prevented the company from pres-
enting its 1980 recommendation to
the FDA that agency-approved infor-
mation included with the product be
changed to warn ophthalmologists
not to use the drug around the eye,
according to Upjohn.

That recommendation stemmed
from reports that three other peo-
ple had been blinded by the drug,
which Upjohn apparently reported to
the FDA, Mr. Goldberg said.

The FDA rejected that proposal in
1983, an Upjohn spokeswoman said.

FDA officials would not return
phone calls.

The jury reached its verdict Oct.
18 after three hours of deliberation.

The $127.7 million of damages in-
cludes $124.6 million of punitive

Insurance fraud legislation

Continued from page 2
ardized the safety and soundness of
an insurance company.

Under the Senate bill, the maxi-
mum penalties would be $1 million
in fines, 30 years in prison or both.

Lobbyists point out that the Senate
penalties are out of line with regular
criminal fraud penalties, which typi-
cally are capped at five years in
prison.

Regulators, like North Carolina In-
surance Commissioner James Long,
who also is president of the National
Assn. of Insurance Commissioners,
say either set of penalties would be
vast improvement over the current
lack of specific federal penalties for
insurance fraud.

® The threshold at which an act
of embezzlement covered by the leg-
islation would qualify as a federal
crime. }

The House bill would establish a
$5,000 threshold, while the Senate
bill would set only a $100 thresh-

damages, more than $3 millicn in
compensatory damages for Mr. Proc-
tor and $100,000 for Mr. Proctor's
wife for the loss of her husband’s
companionship.

The jury found that Mr. Proctor’s
ophthalmologist was not negligent.

Upjohn “strongly disagrees” with
the award, which is the largest ever
against the company, the spokeswo-
man said. It plans to seek post-trial
relief from Judge Levin. If that fails,
Upjohn plans to appeal.

The jury's decision “is totally in-
appropriate,” said Theodore Cooper,
the company's chairman and chief
executive officer, in a statement.

“During the 30 years it’s been on
the market, Depo-Medrol has proven
to be safe and effective” when pro-
perly administered, he said.

Upjohn defense attorney Robert A.
Downing of Sidley & Austin in Chi-
cago declined to comment.

The verdict is not expected to have
a significant affect on Upjohn’s prod-
uct liability coverage or on product
liability insurance rates generally be-
cause punitive damages are not in-
surable in Illinois.

The company said it was insured
for the compensatory award but
would not provide coverage details.

Upjohn’s 1983 product liability in-
surance was placed by the Detroit of-
fice of Marsh & McLennan Cos. Inc.
and M&M zffiliate C.T. Bowring Co.
Ltd. in London, both of which cur-
rently place coverage for Upjohn.

The coverage was most likely writ-
ten on an occurrence form and placed
in both London and the United
States, sources say.

However, sources said large phar-
maceutical firms generally have large
deductibles or self-insured reten-
tions.

Some legal experts are highly criti-
cal of the punitive damage award
against Upjohn.

“It seems extremely high to me,”

said John Elser, an attorney with
Wilson, Elser, Moskowitz, Edelman
& Dicker in New York.

The award is “outrageous,” said
Martin Connor, president of the
American Tort Reform Assn., a busi-
ness-funded lobbying group in Wash-
ington, D.C.

“T don't think this court has read
the Supreme Court” decision on pu-
nitive damages in Pacific Mutual Life
Insurance Co. vs. Haslip, Mr. Connor

‘This is the type of
case. . .| always
hoped would go to
the Supreme Court,’
says Victor Schwartz.

said. The Upjohn verdict is “exactly
the sort of thing that the Supreme
Court in Pacific Mutual said is over
the limit.”

In that March decision, the Su-
preme Court found that a 4-to-1 ratio
of punitive damage to compensatory
damages “close to the line of being
unconstitutional,” according to Vic-
tor Schwartz, a defense attorney with
Crowell & Moring in Washington,
D.C. (BI, March 11).

In the Upjohn case, the ratio of
punitive to compensatory damages is
about 41-to-1.

That ratio and the fact that the
doctor acknowledged he mistakenly
injected the drug into the patient's
eye sets up an interesting factual sit-
uation involving a defendant that
was engaged in socially desirable
conduct, Mr. Schwartz said.

“This is the type of case on puni-
tive damages I always hoped would
go to the U.S. Supreme Court,” Mr.
Schwartz said.

Other federal and state courts have

limited punitive damage zwards
based on the Pacific Mutual ruling.

For example, the 4th U.S. Circuit
Court of Appeals earlier this month
ruled that the South Carolina law
governing punitive damages is un-
constitutional because it gives juries
unrestrained discretion in awarding
punitive damages in violation of a
defendant's right to a fair trial (BI,
Oct. 21).

And, a Maryland appellatz court
earlier this month vacated a1 §12.5
million punitive damage award
against Alexander & Alexancer Inc,
calling it unconstitutionally ex-
cessive. The Maryland court -was the
first to vacate an award and order a
new trial based on the Supreme
Court’s guidelines (BI, Oct. 14).

Some attorneys predict taat the
verdict will at least be reduced on
appeal, if not overturned, as Upjohn
predicts.

The judge was “out of step with the
(product liability) mainstrearr” in not
letting Upjohn present all informa-
tion about its dealings with the FDA,
Mr. Schwartz said.

The verdict seems to ke “im-
proper,” Mr. Elser said. “The chance
that it will be set aside is probably
pretty good,” he added.

Other courts will likely review the
facts to determine whether the jury's
finding was reasonable, said Jim
Dudley, executive director of the Illi-
nois Trial Lawyers Assn. in Spring-
field, ML

However, Mr. Dudley added that
the jury’s punitive damage award re-
flects its opinion that Upjohn was
guilty of willful, wanton ard mali-
cious conduct that showed cisregard
for the public safety.

In addition, punitive dama zes must
be large enough to attract the “atten-
tion" of a large company like Upjohn,
Mr. Dudley pointed out.

In any case, the jury award in the
Upjohn case may add fuel tc the fire

old.

An earlier staff memo by Janet
Potts, majority counsel to the House
Energy and Commerce Committee,
notes that the $5,000 thresheld is a
reasonable starting point because
federal prosecutors should focus on
significant cases.

“It won't benefit anyone if the fedﬂ
eral courts are clogged with minor
crimes, as they are now with a multi-

tude of of drug offenses,” Ms. Potts

wrote.

® Civil penalties that U.S. attor-
neys may seek.

The House bill would allow U.S.
attorneys to seek civil penalties of
up to $50,000 for each violation or
an amount equal to the amount of
compensation that person received or
offered for the illegal conduct,
whichever is greater.

If the offense contributed to the
insolvency of an insurer that had
been placed under the control of a
state insurance department or offi-

cial, the civil penalties would be fun-
nelled to the regulatory official in the
insurer’s domicile. The penalties then
would be used for the benefit of
claimants and creditors.

The Senate bill lacks a compara-
ble provision.

The House bill’s provision would
“ensure that those harmed by these
fraudulent acts will be made whole
to the maximum extent possible,”
said Rep. John Dingell, D-Mich., in
remarks on the House floor. Rep.
Dingell and Rep. Jack Brooks, D-
Texas, proposed the House insurance
fraud provisions.

The civil penalties ‘‘have the po-
tential to be very useful” in mak-
ing victims whole, agreed Richard
G. Liskov, deputy superintendent
and general counsel with the New
York Insurance Department.

State regulators last week wel-
comed passage of the House bill.

“This is one area where the NAIC
needs—indeed—has urged—the fed-
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eral government’s involvement in in-
surance regulation. The long tradi-
tion of effective state regulation,
which has been serving ccnsumers
for over a century, will be strength-
ened even more once this law is on
the books," Mr. Long said.

While federal criminal peralties for
mail and wire fraud can be applied to
insurance fraud, they may be of little
help to prosecutors because of their
relatively short five-years statute of

. limitations, insurance regulators

note.

“Insurance fraud is not the easiest
of prosecutions to mount,” said the
New York depa.rtmemts Mr. Liskov,
noting that complex issues often are
involved.

Both the House and Senate bills
would set 10-year statutes of limi-
tations.

During the House debate, Rep.
Dingell noted that most people in-
volved in recent cases of wrongdo-
ing at insolvent insurers ‘“simply
walked away” without investigations
of their wrongdoings.

“Many of them continue to be ac-
tive in the insurance busimess. It is
clear that the current criminal stat-
utes and penalties are inadequate to
deal with the fraudulent activity,”
Rep. Dingell said.

“Insurance is truly an interstate
and international business, and abuse
of insurance companies has also be-
come interstate and, in some cases,
international. This new federal insur-
ance fraud prevention bill will be a
strong enforcement tool to bring a
stop to criminal fraud in the business
of insurance,” Rep. Dingell said.

Insurance industry lobbyists say
conferees could be selected as soon
as this week to work out cifferences
in the two bills.

Aside from the insurance fraud
provisions, there are many other dif-
ferences that need to be resolved in
the broader anti-crime bills, includ-
ing differences on the control of cer-
tain types of weapons.

It is possible that a final bill could
be approved by year end and sent to
President Bush, lobbyists say. [ |

to legislatively limit punitive damage
awards, Mr. Connor said.

Many observers say the Supreme
Court’s March decision on punitive
damages signaled a need for Con-
gress and state legislatures to reform
the current system of awarding puni-
tive damages..

The U.S. solicitor general is ex-
pected to release a proposed state
model law soon for capping puni-
tive damages at the amount of com-
pensatory damages, Mr. Connor said.

ATRA, however, concedes that that
standard may be too low, especially
when a compensatory damage award
is minimal, Mr. Connor said.

Ironically, Illinois in 1986 adopted
courtroom procedural controls de-
signed to contain punitive damages.
The Proctor suit, though, pre-dates
those controls.

Under those controls, for exam-
ple, a plaintiff cannot request pu-
nitive damages in an initial com-
plaint. The plaintiff first must
demonstrate to the court that there
is enough evidence for the request
to be reasonable, Mr. Dudley said.

Also, judges may give a portion of a
punitive award to the state Depart-
ment of Rehabilitational Services.

ATRA's Mr. Connor said the law
has been ‘very effective” in limit-
ing requests for punitive damages.
In addition, it simplifies pre-trial set-
tlement negotiations because re-
quests for punitive damage awards
are not a factor at that time.

The Upjohn verdict points out the
“terrible dilemma” drug companies
face when they are found liable for
alleged defects in warnings approved
by the FDA, Mr. Connor said.

“It shouldn't be up to a jury to
second guess the FDA on labeling,”
Mr. Elser said.

Mr. Schwartz pointed out that a
recent study commissioned by the
American Law Institute recom-
mended that courts should not allow
a jury to award punitive damages
against a drug company that is in
compliance with FDA standards, in-
cluding reporting requirements for
consumer problems (BI, April 29). m
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Oakland fire

Continued from page 1
became evident,’”” said Douglas
Smith, an employee at the city’s

emergency operations center. “There"

is nothing left for vast, vast tracts.”

Including the Oakland loss, 1991
U.S. catastrophes so far account for
$4 billion in insured losses, the ASIG
says.

The conflagration in the hills west
of Oakland began after a brush fire
that firefighters believed they had
contained on Oct. 19 was whipped by
winds into a firestorm the following
day. Fueled by drought conditions,
the fire ravaged 1,900 acres, de-
stroying 2,449 houses, 437 apart-
ments and condominiums as well as
damaging about 100 more houses.

By late last week, the human toll
had mounted to 24 dead, 150 in-
jured and 23 missing.

President Bush last week declared
Alameda County a major disaster
area, making federal assistance
available to affected residents and
local governments.

The Oakland Fire Department,
which has classified the fire as “sus-
picious in nature,” is under attack by
residents, who claim its initial re-
sponse to the fire was inadeguate.
Some plaintiffs’ attorneys last week
were studying what kind of suits
could be brought against the depart-
ment (see related story).

In fighting the fire, more than

1,000 firefighters, joined by home-

owners desperately wielding garden
hoses, drained ten 500,000-gallon
reservoirs of the East Bay Municipal
Utility District. Burst water lines fur-
ther added to the drain on the reser-
voirs and hampered firefighting ef-
forts, said Tom Nordin, risk man-
agement administrator for the East
Bay MUD.

“Even if the reservoirs had re-
mained full, it would not have been
enough to fight a fire of that mag-
nitude,” Mr. Nordin asserted.

Despite the huge losses, the catas-
trophe is not expected to turn the
property/casualty insurance market.

“We all think the market’s going
to turn in a year or two, but as an
independent event, I don't think the
fire is enough to turn the market,”
said Alan Shirek, senior vp and man-
ager of the risk management depart-
ment at Alexander & Alexander of
California Inc. in San Francisco.

Individual insurers’ losses “are big
numbers, but those are enormous in-
surance companies writing in a class
of business with good loss ratios,”
observed Jeffrey McKinley, western
regional manager of Jardine Insur-
ance Brokers Inc. in San Francisco.

“Homeowners insurance has been
profitable,” he said.

Losses probably will not be large
enough to stimulate insurance com-
pany managements to raise prices on
their commercial business, and losses
are not concentrated among com-
panies that are “big commercial car-
riers,” said G. Alan Zimmermann,
first vp with Prudential/Bache Se-
curities Inc. in New York.

He pointed out that Allstate In-
surance Co. and Farmers Group Inc,,
for example, are among the largest
homeowners insurers in California
but that their commercial lines vol-
ume is more modest.

Ron Frank, vp at Smith Barney,
Harris Upham & Co. in New York,
said that predicting insurers’ reac-
tion to losses from the fire is nearly
impossible.

“Will this be the event that makes
the industry get up and scream
uncle?” he asked.

“It's not that they're not in pain,
it's a question of how much they
are willing to take,” Mr. Frank said
of insurers. “My gut feeling is that
they will take some more.”

Insurers are still flush with capi-
tal, so there is not a great impetus
to raise prices yet, he explained.

Myron M. Picoult, managing direc-
tor and senior insurance analyst at
Oppenheimer & Co. in New York,

} agreed that higher rates as a result of
. the fire would be merely “wishful
“"king" on the part of industry ob-

Servers.
“We're giving them too much

credit to think logically,” he said of

insurers’ reaction to the disaster.

Nevertheless, “a loss exceeding $1
billion will start affecting the cata-
strophic loss reinsurance market,”
which in turn may have a “ripple ef-
fect on the commercial market,” Jar-
dine’s Mr. McKinley said.

“This event will have more rein-
surance participation than a hurri-
cane would because it is concentrated
in a small piece of geography,” said
Michael Smith, first vp at the Leh-
man Brothers division of Shearson
Lehman Brothers Inc. in New York.

“The reality of insurance is that
if you look at small areas, you're
going to find individual insurance
companies with inordinate market
share. When that happens, the ca-
tastrophe reinsurance cover attaches
very quickly,” he explained.

“A lot of this will get into the
London market,” since homeowners
insurers have fairly large retentions
and “the only place you can get ex-
cess over a large retention is the Lon-
don market,” Mr. Smith said.

“It's not going to do anything to
cause the London market to turn any
faster than it would, but it may con-
vince a few more names in Lloyd's
that this is not where they want to
be,” Mr. Smith said.

Prudential’s Mr. Zimmermann
agreed that the loss could pose “fur-
ther woes for London.”

Most people expect that the first
$1 billion of insured losses will be

absorbed by the primary industry, -

with the remainder paid by the re-
insurance industry, said John N. Gil-
bert Jr., president of the Holborn
Agency Corp., a New York-based re-
insurance intermediary.

The loss, though, still represents
a “‘reasonably substantial loss,” he
said. “It's a loss we didn’t need.”

However, it “adds insult to injury”
because the loss is not large enough
to galvanize the overall reinsurance
market to harden significantly, Mr.
Gilbert said,

Andrew Barile, reinsurance con-
sultant with Ambel Consultation
Services Inc. in New York, noted that
insurers’ high retentions in catastro-
phe loss and property excess-of-loss
reinsurance agreements “have given
them a much bigger loss” than they
would have experienced from a simi-
lar catastrophe before 1985, when the
tight market forced ceding companies
to increase their retentions.

However, George Roberts, presi-
dent of Reliance Reinsurance Man-
agement Inc., a unit of Reliance
Group Holdings Inc. in Philadelphia,
believes the loss will help tighten the
property catastrophe market.

“I don't really think as regards
other parts of the market that it
would have a significant impact,” he
added.

Since it is a personal lines insur-
ance loss, its impact on commercial
business will be limited, Mr. Roberts
said.

One of the few commercial losses
was sustained by Pacific Gas & Elec-
tric Co. in San Francisco.

PG&E sustained “millions” of dol-
lars in damages to facilities in the di-
saster area, a spokesman said, though
the damage will not be as high as the
approximately $80 million in damage
the utility sustained in the 1989
earthquake.

PG&E's all-risk property insurance
policy, written by Lloyd's syndicates,
carries a $25 million deductible for
fire losses.

The policy excludes fire damage
to poles and lines. With a service
area of 94,000 square miles in North-
ern and Central California, “‘the pre-
mium on lines and poles is prohibi-
tive,” the spokesman explained.

But, as in the-case of losses caused
by the earthquake, PG&E hopes to
fully recover whatever losses are not
covered by insurance through a re-
serve financed by rate proceeds, the
spokesman said.

Damage to East Bay MUD's facili-
ties was “fairly minimal” considering
the extent of the disaster, Mr. Nordin
said. He estimated losses would be

less than the district’s $100,000 fire
loss deductible under its all-risk
property policy led by Aetna Life &
Casualty Co. The policy provides $50
million in limits.

Damage included slits in the con-
crete in one of the reservoirs, damage
to hydrants and main lines, and a
burned-out truck, Mr. Nordin said.

Several of California’s largest ho-
meowners insurers acknowledge that
they will be digging deep into their
own pockets before reinsurance re-
sponds to claims from last week’s
catastrophic fire.

As of last Friday, several insur-
ers were reporting losses in excess
of $100 million each, before rein-
surance.

Several insurers said that their pol-
icyholders in the affluent Oakland
hills area had purchased ‘“‘deluxe”
homeowners coverage, which guar-
antees full replacement value.

And, as firefighters contained the
fire and insurance adjusters were al-
lowed into the area, insurers raised
their preliminary estimates of in-
sured losses dramatically.

For example, State Farm Group
of Bloomington, Ill., the largest
homeowners insurer in California
with more than 20% of the market,
reported an estimated loss of $180
million at the beginning of last week.

But, “it’s becoming increasingly
clear that’s on the low side,” a
spokesman said later in the week.

The $180 million loss represents
only structural loss and does not in-
clude contents, which could .total
$200 million more, he said, giving
State Farm a $380 million loss.

The insurer had received more than
400 claims for total losses; that is, “‘a

Lawsuit alleging
negligent response
to fire expected

OAKLAND, Calif.—Lawsuits al-
leging that the City of Oakland, Ala-
meda County and the Oakland Fire
Department were negligent in their
response to the Oakland hills fire
could be filed this week,.says plain-
tiffs’ attorney Melvin Belli.

Mr. Belli, a partner with Belli,
Belli, Brown, Monzione, Fabbro &
Zakaria in San Francisco, said late
last week that he had received about
25 phone calls from people who suf-
fered losses in the deadly fire.

“We signed up about 15 clients
so far and one is asking for a class
action,” he said.

No suits had been filed as of late
last week but Mr. Belli expects to
file as early as this week.

The fire claimed 24 lives, while
another 23 people are missing and
150 were injured. The fire caused

an estimated $1.2 billion of insured

damages, though insurers expect that
figure to climb (see story, page 1).

“There will be some contingent
cases against the fire department, the
city or the county” alleging negli-
gence or absolute liability, Mr. Belli
said.

‘“We are checking all the ordi-
nances to see whether sovereign im-
munity applies in this situation,” he
said. Sovereign immunity prohibits
lawsuits against governments.

Among those whose homes were
destroyed was Jon M. Ingethron, risk
manager for the City of Oakland. He
could not be reached for comment
about the threat of lawsuits.

Mr. Belli said the number and type
of lawsuits will depend on how much
of his clients’ losses insurers will ac-
tually pay.

“The majority of losses are covered
by insurance and most insurance
companies have been acting decently.
My advice to people is to call their
brokers and their insurance adjusters
to see what they have to say, but
don’t sign any release or accept any
checks without checking with us.
And, if an attorney is involved, don’t
pay him anything” because that
should be covered by the insurers.

—By Christine Woolsey

little frame and some chimney” was
all that remained, he said.

State Farm also received about $3
million in claims for auto losses.

The Oakland fire is “the worst
we've seen in the nation, from our
perspective,’” the spokesman said.
State Farm has 200 adjusters comb-
ing the area, about half of them from
outside the region, he said.

State Farm, with $17.9 billion in
capital and surplus at year-end 1990,
does not purchase reinsurance. “We
quit when our internal capability ex-
ceeded what was available out
there,” the spokesman said.

Allstate, the state’'s second-largest
homeowners insurer with 17.3% of
the market, estimated last Monday
that it had $50 million in insured
losses. But, later in the week, Allstate
boosted its estimate to $128 million,
including structures, contents, living
expenses and vehicles.

So far, Allstate has received 459
claims, of which 227 are total home
losses. It has also received 250 claims
for auto losses:

Allstate projects it will receive 733
fire loss claims.

Allstate’s reinsurance attaches ex-
cess of $100 million in losses, said a
spokeswoman at the company’s
Northbrook, Ill.; headquarters.

Farmers, the state’s third-largest
homeowners insurer, estimated last
week that its losses will exceed its
$100 million retention.

Earlier in the week, the company
had estimated that losses would not
exceed its retention.

“The numbers have been going up
every two hours,” a spokesman said.

Of 160 property claims received
earlier last week, the average loss
was $330,000, including contents, he
said.

One large condominium complex
that was destroyed represenied a
multimillion-dollar loss, “maybe up
to $10 million,” the spokesman said.

Another large condominium com-
plex was heavily damaged and has
up to $8 million in coverage, he
added.

Though Farmers has an overall
market share of more than 13% state-
wide, its market share in the upscale
area is only about 5% to 6%, the
spokesman said. :

United Services Automobile Assn.,
which writes about 3% of the state’s
homeowners insurance, expects that
claims from the Oakland fire will ex-
ceed $60 million, including contents,
but not including living expenses, de-
bris clearing and landscaping, a
spokesman said.

USAA had received 211 property
loss reports, including claims for 126
destroyed homes, by midweek.

“Fifty percent of the total losses
have replacement cost coverage and
not just policy limits, so that could
run the total up higher,” a spokes-
man said.

USAA also had 75 auto loss claims,
including 51 total losses, amounting
to $300,000.

Californja State Automobile Assn.,
Inter-Insurance Bureau, with 4% of
the state's homeowners insurance
business, estimated its gross losses
will amount to $50 million for home-
owners claims, including contents.

But that figure will rise with auto
claims and other claims, a spokesman
said.

“Well over 100” homes insured by
CSAA were destroyed by the fire, he
said.

CSAA also expects some extraor-
dinary expenses related to problems
with surveying the disaster area in
preparation for rebuilding, according
to the spokesman.

SAFECO Corp. of Seattle, which
writes about 3% of the state’s home-
owners business, reported that its
gross losses will exceed $40 million,
including contents and living ex-
penses.

The company had received about
200 property claims last week.

SAFECO retains the first $20 mil-
lion of a catastrophic loss, a spokes-
woman said. After that, reinsurance
picks up 95% of the next $80 million.

SAFECO is reinsured by the Lon-
don market, with 50% of its program

written by Lloyd’s of syndicates, she
said.

Fireman’s Fund Insurance Co. of
Novato, Calif., with about 5% of the
state’s overall homeowners business,
“is represented probably in a higher
proportion than that wherever there
are affluent communities,” a spokes-
man said.

Fireman’s Fund had no estimates
of its fire losses late last week, but its
exposure in the devastated Oakland
neighborhood “is not inconsider-
able,” he said. Losses will be “far
worse” than in a 1990 fire in Santa
Barbara, where the loss for Fireman’s
Fund was about $15 million before
reinsurance, he said.

Fireman’s Fund had received more
than 204 claims as of late last week.

Hartford Group Inc. reported 24
claims, principally homes, for losses
totaling $8 million.

However, “it could go higher," a
spokesman said. .

Government Employees Insurance
Co. reported fire losses of $1 million
early last week, representing three
houses, four apartment rental poli-
cies and one condominium.

Some large insurers say they will
not sustain heavy fire losses because
they have adequate reinsurance or
did not write much homeowners cov-
erage in the area.

For example, Transamerica Corp.,
which markets “an upsecale niche in-
surance product” for homeowners,
estimated a loss of $50 million to $75
million before reinsurance but only a
net loss of $4 million to $6 million.

“We're very prudent and a heav-
ily reinsured company,” a spokesman
said.

Transamerica had received 200
claims late last week. It has 600 cus-
tomers in the area, but not all of
them were in the fire’s path, the
spokesman said.

Aetna Life & Casualty, with about
3% of the homeowners market in the
state, reported about 30 property
claims late last week, some of which
were total losses.

But, “reinsurance will soften the
blow,” said a spokesman.

Chubb Corp. writes about 3% of
the state’s overall homeowners in-
surance business, but does not have a
significant exposure in the Oakland
hills, according to the company.

Brokers noted that Chubb targets
affluent homeowners, like those in
the Oakland hills area.

“Our target market is the high-
value personal lines market,” agreed
Gail Devlin, Chubb’s chief financial
officer in Warren, N.J.

But, because of other underwriting
concerns, including the fact that
Oakland is in an earthquake area,
one cannot conclude that Chubb had
a heavy exposure in the fire, she said,
noting that the insurer had not esti-
mated its fire losses.

Allstate and several other insur-
ers said they expect their loss esti-
mates to rise as adjusters and poli-
cyholders assess contents lost in the
homes and submit claims under spe-
cial coverages for valuable items like
antiques and fine art.

“l know of many collectors who
live in the hills, and working ar-
tists and important photographers
have studios in the hills,” said Phil
Mumma, associate director of the
Oakland Museum.

“The area has long been rich in
visual arts and artists. My presump-
tion is that there are substantial
losses” of art works, he added.

However, Julie Anderson, curator
of the corporate art collection at
SAFECO in Seattle, does not expect
that much artwork destroyed in the
fire was insured.

Too often people “don’t add the
riders” providing coverage for val-
uable items, Ms. Anderson said.

At least one large collection of 800
paintings by California artists des-
troyed in the fire was uninsured, ac-
cording to local press reports.

The collection was valued at $18
million, Mr. Mumma said.

]
Associate Editors Michael Bradford in
Dallas and Judy Greenwald in Camp-
bell, Calif.,, contributed to this report.
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Executive Life

Continued from page 1

the original takeover proposal for Ex-
ecutive Life—submitted in August by
French investor group Altus Finance
and insurer Mutuelle Assurance Arti-
sanale de France—and bids modeled
after it, which includes the NOLHGA
bid.

In addition, some of the attorneys
also are asking that certain issues—
like the true value of the insurer’s
assets—be resolved before one of the
bids is formally selected.

Meanwhile, Washington Insurance
Commissioner Dick Marquardt has
filed a motion in Superior Court to in-
tervene in the Executive Life rehabili-
tation to protect the interests of Wash-
ington policyholders and the state’s
guaranty fund.

Mr. Garamendi said Thursday he
was recommending the NOLHGA bid
to Judge Lewin because it promised
the highest return to policyholders.
“Getting the most dollars into the
pockets of Executive Life’s policyhold-
ers has always been my top priority.”

However, because the NOLHGA bid
“needs to clear up some significant
uncertainties,” Mr. Garamendi re-
served his right to select from among
two runners-up: the Altus/MAAF pro-
posal, which would pay policyholders
86 cents on the dollar after recoveries
from guaranty funds, and an offer by a
group led by San Francisco-based in-
vestment bank Hellman & Friedman,
which would have paid 85 cents.

NOLHGA has until Nov. 4 to elimi-
nate nine uncertainties in its bid under
a tentative schedule approved Friday
by Judge Lewin. Mr. Garamendi then
has until Nov. 6 to make a final deci-
sion on the NOLHGA bid.

The uncertainties are:

® That the guaranty funds have the
legal authority to operate an insurer.

¢ That NOLHGA members are able
to assess insurers as necessary to com-
ply with the terms of the bid and
to provide the necessary financial
guarantees to ensure payments to poli-
cyholders and access to their funds.

® That future life insurer insolven-
cies would not damage the operations
of the company set up by NOLHGA to
succeed Executive Life.

® That changes in state laws would
not undermine the agreement.

® That lawsuits filed against Ex-
ecutive Life or its successor would
not undermine the agreement.

® That, should NOLHGA default,
there is a single source of payment or
entity capable of responding to a judg-
ment.

® That there be sufficient assets
available to enforce compliance with
a judgment against Executive Life or
its successor.

® That there are no other poten-
tial defects in NOLHGA’s ability to
implement the bid.

® That the structure and identity
of the new company's management
be solidified.

If these conditions are not met by
Nov. 4, the Altus and Hellman &
Friedman groups would have until
Nov. 11 to submit revised bids under
the court-approved schedule. Mr.
Garamendi would select one of those
two bids by Nov. 14, with a court
hearing to be held Nov. 18.

But NOLHGA President Eden Sar-
faty said the group will meet scon with
Mr. Garamendi to reach an agreement.

“We will immediately begin discus-
sions' with Commissioner Garamendi
and the court to review the remaining
issues and to reach a definitive agree-
ment as soon as as possible,” Mr. Sar-
faty said in a statement.

“We are certainly pleased that Com-
missioner Garamendi has obviocusly
recognized that our proposal is the
best for the policyholders. We don't see
any reason why we can't meet the
conditions that he has attached to his
approval,” added Robert Ewald, exec-
utive director of the Illinois Life &
Health Guaranty Assn. in Chicago and
a member of NOLHGA's Executive
Life Task Force.

“We believe we have, based on legal
advice, broad authority to do what is
necessary to enter into the proposed
transactions,” he said.

Mr. Ewald also said that a $643
million lien by the Internal Revenue
Service against Executive Life for
back taxes should not interfere with
the NOLHGA proposal (BI, April 29).

Several sources say the IRS lien
might be settled for between $30 mil-
lion and $40 million.

An IRS spokesman in Los Angeles
would only say the lien remains in ef-
fect.

Under the revised NOLHGA pro-
posal, policyholders covered by guar-
anty funds would receive 100% of their
benefits up to the limits set by the
states in which they reside. These caps
average $100,000 for cash benefits and
$300,000 for death benefits.

Policyholders with larger amounts
at stake, like pension plans with assets
invested in Executive Life GICs,
would receive 100% of the first
$100,000 and 89% of any amount
above that.

The NOLHGA proposal also would
give policyholders 25% of any profits
eamed on the company's investment
portfolio. Unlike the Altus group’s
proposal, the NOLHGA proposal
would retain Executive Life’s junk
bond portfolio. The junk bonds, which
had a face value of $6.6 billion, are
now valued at about $4.2 billion.

The NOLHGA proposal, however,
does not include any provisions for
municipalities that invested bond issue
proceeds in Executive Life guaranteed
investment contracts.

A ftrial continued last week in Los
Angeles to determine whether muni-
GIC holders are entitled to the same
claim priority as annuitants and other
GIC holders.  Reply briefs were due
Thursday, but final arguments have
yet to be scheduled.

If the court rules that muni-GIC
holders have the same status as other
policyholders, the terms of the
NOLHGA bid—as well as most of the
other bids—would have to be revised.

The American Council of Life In-
surance supports the NOLHGA bid
because it permits policyholders to
share in any increased value of the
insurer’s bond portfolio.

“There would be no windfall prof-
its for private investors,” a statement
from the ACLI states.

The ACLI—whose 600 life insurer
members write more than 93% of the
life insurance in force in the United
States—also is helping NOLHGA
identify industry executives to serve
on a temporary advisory council that
will head the new company until a
permanent board has been selected.

“Several well-qualified life insur-
ance companies have already indicated
their interest in helping to manage Ex-
ecutive Life’s existing assets and liabi-
lities,” ACLI said.

While the Hellman group bowed out
gracefully following Mr. Garamendi's
recommendation of the NOLHGA bid,
the Altus group-objected to Mr. Gara-
mendi’s selection of NOLHGA's offer.

“The NOLHGA bid shares a basic
premise with ours—that the bonds
should be liquidated over time, tak-
ing full advantage of market condi-
tions, for the benefit of policyhold-
ers,” said F. Warren Hellman in a
statement issued Thursday.

However, a statement issued Fri-
day by the Altus group noted that Mr.
Garamendi's request that NOLHGA
satisfy contingencies before its bid
could be approved confirms ‘‘that
NOLHGA could not legally or finan-
cially perform its bid.”

The Altus group said it has been in-
formed by insurance industry authori-
ties that ‘it is not possible for
NOLHGA to meet these conditions, for
a variety of reasons, including state in-
surance and tax laws, as well as insur-
ance industry accounting regulations.”

The Altus group maintains that its
bid, backed by $3.3 billion in cash
rather than “promises based on hopes
of a further recovery in the junk bond
market,” remains the best solution for
Executive Life policyholders.

The Altus group’s bid would guar-
antee a payout of only 86 cents on the
dollar after guaranty funds meet their
obligations, compared with 89 cents
under the NOLHGA bid, but it would
pay $2.7 billion for Executive Life’s
junk bond portfolio.

Some critics have said the Altus
group’s “bonds out” proposal severely
undervalues the bonds.

But, “Executive Life policyholders
have overwhelmingly endorsed the
concept of a ‘bonds out’ structure pro-
viding security and liguidity as the
only possible solutions to their con-
cerns,” said John Hartigan, director of
transition planning for the French in-
vestor group and a senior partner at
Morgan, Lewis & Bockius in Los An-
geles. :

Attorneys for policyholder groups
last week were preparing their own
objections to the various bids based on
a study by Arthur Andersen & Co. for
the Allocated Annuities Committee, a
court-established group representing
individual annuity holders.

The report shows that if obligations
owed to muni-GIC holders and the
IRS tax lien are excluded from Execu-
tive Life's liabilities, the insurer's
assets—including the junk bond port-
folio—currently exceed its liabilities.

“In an orderly, managed liquida-
tion, annuitants can ultimately expect
to recover 100% of their contract
amounts if municipal GICs are not

‘policyholders,” the report states.

Some other policyholder attorneys
also are filing motions asking that cer-
tain issues—such as the value of the
company and whether a bonds-in deal
would be better than a bonds-out deal
—be resolved before Judge Lewin se-
lects a new owner for Executive Life.

“We hope to inject some orderli-
ness into the hearings,” said Philip
Warden, an attorney with Pillsbury,
Madison & Sutro in San Francisco.
The firm represents holders of $1.65
billion of Executive Life's estimated
$1.9 billion in muni-GICs.

Meanwhile, the state of Washing-
ton is seeking to become the third
state to be a party to the Executive
Life rehabilitation proceedings.

California, Executive Life’'s domi-
ciliary state, became a party to the
case when the California Insurance
Department seized the troubled in-
surer earlier this year (BI, April 15).
And Judge Lewin gave Texas Insur-
ance Commissioner Phil Bames inter-
venor status in August.

Parties with intervenor status can
file motions and open discovery. The
purpose of intervention is to prevent
delay and unnecessary duplication of
lawsuits. Intervenor status may be
denied, however, if it interferes ex-
cessively with the rights of original
parties to conduct the rehabilitation
on their own terms.

Commissioner Marquardt decided to
seek intervenor status to protect the
interests of some 16,079 Executive Life
policyholders—including two munici-
pal GIC holders—residing in Washing-
ton state, explained John Woodall, as-
sistant deputy commissioner.

Washington’s liabilities for Execu-
tive Life include $188.6 million in in-
surance products, like life insurance
and annuities, as well as $23.5 mil-
lion in muni-GICs, the motion says.

As a party to the case, the com-
missioner could question the settle-
ment as it relates to Washington state
law and the participation of the state’s
guaranty fund, Mr. Woodall said.

Washington's life and health guar-
anty fund pays much higher benefits
than those of most other states, ac-
cording to Mr. Woodall.

“Washington protects life, accident
and health and allocated annuity con-
tracts up to $500,000,” he said.

In addition, unallocated annuity
contracts, such as pension GICs that
do not name annuitants individually,
are covered up to a maximum value
of $5 million, Mr. Woodall said.

On the other hand, California's fund
only pays 80% or $250,000 in death
benefits on individual contracts,
whichever is less, and only up to
$100,000 in cash values on individual
annuity contracts. However, the Cali-
fornia fund will pay up to $5 million
on unallocated annuity contracts.

At least one other state—Minnesota
—has filed comments about the Exec-
utive Life bids with the court, express-
ing concern that Minnesota policy-
holders receive the maximum amount
possible. However, Minnesota is not
seeking intervenor status. ]

Update

-

New hearing in tobacco case

Continued from page 2
tobacco companies with failure to warn or with misrepresentation
of the dangers of smoking (BI, Oct. 14).

The court’s request for reargument indicates that the justices may be
split 4-4 on at least one issue and would like recently confirmed Justice
Clarence Thomas to participate in the case.

“The most likely reason they asked for reargument is that they
are equally divided on at least one issue,” said John Branzhaf, executive
director of Action on Smoking & Health, an anti-smoking group.

“We walked into this considered the underdog,” said plaintiffs’ attor-
ney Marc Edell with Budd, Lamner, Gross, Rosenbaum, Greenberg &
Sade in Short Hills, N.J. “T look at this at going into overtime.”

Cigarette manufacturers’ attorney H. Bartow Farr III of Klein, Farr,
Smith & Taranto in Washington, D.C., would not comment.

Retiree benefits in bankruptcy

CINCINNATI—Federal bankruptey law does not give retirees the
right to lifelong, unaltered health care benefits, according to a U.S.
Bankruptcy Court judge.

Changes that Congress made to the federal Bankruptcy Act sev-
eral years ago require that retiree health care benefits continue during
bankruptcy proceedings, but they do not restrict a company from ever
altering those benefits, wrote Judge J. Vincent Aug Jr. last week.

Benefits remain subject to negotiation between the employer and
a committee representing retirees, Judge Aug wrote in a decision
involving Cincinnati-based Federated Department Stores Inc. and New
York-based Allied Stores Corp., which filed for Chapter 11 last year.
The firms are units of Campeau Corp. of Toronto.

To interpret bankruptcy law as a ‘‘vesting provision would be a
windfall to pre-petition retirees,” Judge Aug wrote.

The decision confirms that retiree health obligations are deter-
mined by the conditions set in the retirement plan and that bank-
ruptey law does not change those obligations, said Federated and Allied
attorney Glen Nager, a partner with Jones, Day, Reavis & Pogue in
Washington. Both firms reserved the right to alter benefits, he noted.

Wider European trading zone

LONDON—An agreement on a 19-nation free trade zone signed
last week by the 12 European Community nations and the Euro-
pean Free Trade Assn. could expand the E.C. freedom of insurance
services directive to the seven EFTA countries by Jan. 1, 1993.

Those nations—Austria, Finland, Iceland, Liechtenstein, Norway,
Sweden and Switzerland—and the E.C. nations still have to approve the
agreement through national parliaments or referendums.

The agreement “means that freedom of establishment and free-
dom of insurance services will be allowed. . .in the larger European
economic area,” said Edward Hester, a general manager for Zurich
International Ltd. in London. “It means that, for example, Swiss
and Swedish insurance companies can establish themselves in the
European Community along the same lines as the E.C.-based insur-
ance companies.”

Court affirms judicial immunity

WASHINGTON—Affirming the broad immunity of judges from tort
lawsuits, the U.S. Supreme Court last week ruled that a California
judge who had a public defender forcibly dragged into his courtroom
from another courtroom cannot be sued for damages.

In an unsigned opinion, the high court ruled 5-3 to reverse a May
1991 decision by the 9th U.S. Circuit Court of Appeals that the judge
was not immune.

Attorney Howard Waco alleged in a lawsuit that U.S. District
Judge Raymond Mireles in November 1989 ordered court officers
“to forcibly and with excessive force seize and bring” Mr. Waco
into his courtroom. Judge Mireles dismissed the complaint on the
grounds of judicial immunity.

The 9th Circuit reversed Judge Mireles' ruling that he was im-
mune from the suit because his alleged actions were not taken in
his judicial capacity. The court reasoned that in authorizing the use
of excessive force, the judge exceeded his judicial capacity.

Reversing the 9th Circuit decision, the high court on Oct. 21 ruled
that Judge Mireles’ actions were within his judicial capacity and
therefore he is immune from tort litigation.

Quoting from an earlier ruling, the high court said: “If judicial
immunity means anything, it means that a judge ‘will not be de-
prived of immunity because the action he took was in error. . .or
was in excess of his authority.’ "

Briefly noted

High-layer excess liability insurer ACE Ltd. is buying $50 million
worth of newly issued shares in Centre Reinsurance Holdings Ltd.
Neither company would say what percentage of Centre Re will be
held by ACE, but Zurich Insurance Group’s current 75% stake will leave
it the majority owner. . .The Pension Benefit Guaranty Corp.’s defi-
cit will top $2 billion at year-end 1991, up from $1.8 billion a year
earlier, PBGC Executive Director James B. Lockhart said. The PBGC
could face an additional $14 billion in losses if several financially ailing
companies terminate underfunded pension plans. . . The California Su-
preme Court has decertified an appellate court exception to the so-
called Moradi rule, which bans most third-party bad-faith actions in
the state. The 4th District Court of Appeal in San Diego had ruled July
18 in Weiner vs. Fireman’s Fund Insurance Cos. that insurers that delay
payment of valid third-party claims may be guilty of outrageous con-
duct and liable for tort damages (BI, Aug. 5). . . .The 5th U.S. Circuit
Court of Appeals has overturned a 1989 U.S. Environmental Protec-
tion Agency regulation that would have banned the use of asbestos in
many products, like automaobile brakes and roof shingles. The court
ruled the agency had not adequately evaluated the potential danger and
cost of substitute products. The EPA has not decided whether to ap-
peal. . . .Rollins Burdick Hunter Group Inc. has completed its ac-
qulsmon of Dutch broker Hudig-Langeveldt Group B.V.
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Despite a torrent of red ink,
competitive market continues

By LEONARD M. WILSON

Special to Business Insurance

NTEREST RATES AND inflation are ri-

veting subjects for investors these days.
Treasury bill rates are approaching their
lowest level in six years and are not far from
the bottom reached in the recession of 1974.
Thirty-year Treasury bonds are now at about
7.9%, a far cry from the 14% yields of 1982.

This should be good news for the publicly
owned insurance brokers. Pricing of com-

will prevail and insurance markets will firm.

The balance sheet could be another expla-
nation for the seeming indifference of pricing
to weaker trends in investment income. Cap-
ital values rise when interest rates fall. As a
consequence, underwriters’ balance sheets
and surplus are bolstered. Some analysts
maintain that a turn in premium rates won't
occur until insurance industry surplus de-
clines.

modestly by declining interest rates. Invest-
ment income for the brokers is a function of
short-term interest rates. The next few quar-
ters will inevitably witness shrinking invest-
ment income. Using the 90-day Treasury bill
rate as a proxy for yields, we expect that
brokers’ investment income will slip on a
year-over-year basis through the middle of
1992. -

. The brokers for a few quarters could face
the worst of both worlds: a soft market and
pressure on investment income.

 Blinsurance Index

mercial insurance ought to be firming. Logi- The brokers for a few Brokers' own costs, though, could benefit
cally, the tolerance of insurers for under- : from lower inflation. With the soft market
writing losses surely must diminish. But quarters could face the now in its fifth year, expense containment Insurance industry stocks shot up last week as

there are currently no signs of a pricing re-
sponse to lower interest rates.

Forecasters anticipate an aggregate com-
bined ratio of 111% for the property/casualty
industry in 1991. Most expectations tack on
another two points to 113% for next year. In
a nutshell, underwriting has become a tor-
rent of red ink. Cash flow underwriting,
market share strategies, too much capacity—
whatever the rationale, there seems to be an
anomaly here. -

For the first time in our memory, analysts
who follow the underwriters are beginning to
feel apprehension over slackening growth in
investment income. As high-yielding bonds

worst of both worlds: a soft
market and pressure on -
investment income.

A steeply rising stock market, driven at
least in part by lower interest rates, raises
surplus and could effect a continuation of
the soft market.

. We prudently will not hazard any guesses
as to the future level or direction of interest
rates. But interest rates are mostly a function
of expectations for inflation. Inflation in the

- remains a priority for the publicly held bro-

kers. A low-inflation environment facilitates
their efforts on the cost front.

Additionally, the valuations of insurance
brokerage stocks are, we believe, currently
higher than they would be if interest rates
had not declined. Stock market valuations
over time move in the opposite direction of
interest rates. The current stock market ad-
vance is driven to a substantial degree by
falling interest rates.

The easing in inflation ought to be a por-
tent of a return to sensible pricing for com-
mercial lines. Insurance brokers could then
anticipate a resumption of earnings growth,

the Business Insurance Index rose 6.06 points
to 668.58 on Oct. 25 from 662.5 on Oct. 18. Ad-
vancing issues for the week were led by Hanover
Insurance Co., up 22.22%; Belvedere Corp., up
16%; and Chandler Insurance Co., up 10.53%. De-
clining insurance issues for the week followed
United Medical Corp., down 14.29%; American in-
demnity Financial Corp., down 11.54%; and Fre-
mont General Corp., down 10.87%. The most active
issue for the period was U.S. Healthcare, with 8.8
million shares traded. The Bl index was up 0.91%;
the New York Stock Exchange Composite dropped
2%; the Standard & Poor’s 500 dropped 2.12%; and
the Dow Jones 30 Industrials were down 2.35%.

roll over, portfolio returns are declining. In- United States has certainly abated as com- which would be more than welcome after 3 Bl'itiSh lSSlles
cremental cash flow, for many underwriters pared with the experience of the early- and four years of stagnation in operating ; = idincioes —
a trickle in the face of rising paid losses, mid-1980s. Right now, the Consumer Price progress. We are not placing any bets yet. | IWeek |
must also be invested at a lower rate of re- Index is running at an annual rate of about But we think there is a good chance that in- | Oct. 24 Price PE Div. Yield High—Low |
turn. The investment income cushion for 3.7%. flation will be contained as the economy gets ! Companies pence pence % pencepence | |
reckless underwriting seems to be wearing Moderating inflation cuts in two direct- back on a recovery track. If so, underwriters f CommiUnion 464 NM 307 66 480464 | |
thin. . ions. On the one hand, it penalizes invest- will have to reckon on slow growth in invest- | | geniaccident 500 NM 357 71 504800
Why then is competition in commercial ment income. On the other hand, it would ment income and the need for better under- | GanRoyalExch 161 NM 159 99  170—161
lines still intense? presumably dampen inflation trend factors. writing results. B || Royal 306 NM 347 113 324306
We can venture several theories. Perhaps Industry reserves, perceived by many observ- | | Sun Aliiance 326 NM 187 57 342326
the current structure of interest rates is seen ers as inadequate, might effectively be bol- | | Brokers
as temporary. As the economy gathers recov- stered in a low-inflation environment. | | Bradstock 167 190 60 36 167—167
ery steam, interest rates will advance. Under Paradoxically, stronger or possibly redun- [ CE Heath 489 170 345 70 496489
this scenario, any slowing in the growth of dant reserves might be a force for extending Hogg Group 208 g; :gg :; 208—208
underwriters’ investment income-could be the period of competitive insurance markets. I m"’“““'“m'w' ;;‘g 5o 4z3 e Mnscsa i
short-lived, and therefore the urgency for This is not our forecast. Yet it would be Leonard M. Wilson is a | | PWSHoMings 85 99 47 55 8785 | !
price relief is lessened. ironic indeed if falling inflation rates, on al- senior vp with Lazard i Sedgwick Grp 242 229 160 66 243242 | |
Perhaps there is a considerable lag time most everyone's wish list, were transmuted Asset Management Inc. He | | SeelBmidones 322 169 163 51 322032
before prices on commercial lines respond to  into just another excuse for continuing price is a member of the New | | WillsComoon 280 153 176 61 297--290
slowing growth in investment income. If we competition. ‘ York Society of Security ] ’ !
are just a bit more patient, maybe rationality Insurance brokers, too, are hurt at least Analysts. L Salirce: Philip Olsen, Insurance \iddstiy Analyst, London |
= = _ . —_ ‘ - i e . . o
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People or beans?

There’s only one possible answer. Both. With traditional medical
costs soaring 20% a year, stemming the tide is essential.

But doing it at the expense of human needs is unacceptable; it’s
also counterproductive. Because the fact is, it simply doesn’t work.

We've found that controlling costs while maintaining the quality
of care aren’t mutually
irreconcilable goals, but
in fact go hand in hand.

And when they do,
everyone stands to gain.

Accordingly, the aim
of each and every
managed care program
we offer is quality.

To that end, we have
provider credentialling
programs, operate
utilization and quality
management programs,
and continually monitor
patient satisfaction.

Recently, for example,
‘ 94% of the members
enrolled in our healthplan rated their physicians highly. We believe
that no company should be forced to choose between human needs
and financial needs. |

To help you satisty both, we have created one of the most extensive
health care networks in the country. For literature, call CIGNA
Employee Benefits Companies, 1-800-782-0782.

And talk to the people who really know how to use their bean.

We get paid for results: [&{€\.y




