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Insurers and brokers are finding business opportuni-
ties in providing coverage for the various exposures
associated with mergers and acquisitions. Page 14

Beyond the vault

Banks are increasingly active in the insurance business, usually as agents or brokers.
Doing so diversifies their business and allows them to take advantage of cross-sell-
ing opportunities, selling insurance to established clients. Page 16
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E-insurance makes a comeback

the sound of a giant page turning for the
insurance industry last month in Dallas.

The event was the first elnsurance Sympo-
sium, and among the approximately 350
attendees gathered for the conference, pre-
sented by MarketScout, were representatives
of all the various constituencies involved
with doing insurance business online, along
with many who would like to be doing so.

Kicking off the event, which I'll write about
in greater detail in next month's Industry Focus,
Richard Kerr, founder and chief executive offi-
cer of Dallas-based MarketScout, noted that
among the attendees were representatives of
retail agents, intermediaries, insurance compa-
nies, reinsurers, technology firms and invest-
ment banks and other investors.

The latter group’s attendance, in particu-
lar, wasn't surprising, Mr. Kerr suggested,
given the “pain some have suffered” when
earlier e-insurance ventures they’'d funded
went sour when the dot-com bubble burst
after peaking in 2000.

Looking back a decade, Mr. Kerr, remem-
bered “an Internet gold rush” in 1997 and
1998. “At the end, by 1999, it meant that if
you had an insurance idea with a dot-com at
the end, it was easy money, and there was
money to be had,” he recalled.

But many of those online insurance ven-
tures of the time, like many online ventures
in other industries, were built on flawed
business matrices with business models
pointed in the wrong directions, and the
investors attending the Dallas gathering no
doubt remember the results.

In recent years, though, some e-insurance
businesses started to emerge based on the
recognition that the number of eyeballs peer-
ing at a site each month isn’t the most signifi-
cant metric. Those new companies recognized
that “Financial returns matter,” Mr. Kerr said.
Or, more simply, “Guess what, you have to
sell some insurance on these Web sites.”

At the same time, there’s a growing recog-
nition of the potential advantages of doing
business online—for both the buyer and the
seller—along with a growing awareness that
upcoming generations have an expectation
that they’ll be able to do so, both as con-
sumers and as employees.

I t was almost as though you could hear
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The time was probably right, then, for the
Dallas gathering, referred to more than once
over the symposium’s two days as quite pos-
sibly the end of the first phase of online
insurance business.

Attendees at the gathering heard from e-
insurance pioneers who discussed their
online endeavors, what they’'d learned and
what they'd do differently.

Executives from a number of companies
currently finding success doing various
aspects of their business online shared their
stories, and William C. Hartnett, general
manager of financial service strategy and
solutions at Microsoft Corp., offered his view
of the future for financial services and chal-
lenged attendees to get on board.

Elsewhere the symposium offered entrepre-
neur panels, investor panels, sessions on Web-
based automation and applications, interac-
tive marketing and numerous other topics.

WITH SUCH A critical mass of the
key players in an emerging discipline
gathered in one place, the buzz was
palpable.

If the next phase is indeed beginning, and
more companies are set to take advantage of
online opportunities for the insurance busi-
ness, why then did Internet-based insurance
exchange MarketScout seek to give potential
competitors a boost by putting on such an
event (which included Business Insurance,
Safeco Insurance and Skywire Software as
strategic partners)?

“A rising tide lifts all boats,” Mr. Kerr said.
“So if it’s good for you, it's good for me, even
if I'm your competitor.”

“We believe that 90% of the intellectual
capital in the e-insurance space is in this
room today,” Mr. Kerr said as the symposium
began. And, not surprisingly with such a criti-
cal mass of the key players in an emerging
discipline gathered in one place, the buzz was
palpable during the symposium'’s two days.

It will be interesting to see how high the tide
rises between now and next year's gathering.

iy
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Premium volume
(U.S. dollars, millions)

Region

Americas

1,329,729
1,484,881
800,819
49,667

Europe

Africa

[ oceanial
World total

3,723,412

Source: Swiss Reinsurance Co., sigma No, 4/2007

% change from 2005 Share of world
(inflation adjusted) market %

Moody’'s Outlook finds Bermuda
insurance market ‘generally robust’

NEW YORK—The outlook for the Bermu-
da insurance market is stable, reflecting
insurers’ and reinsurers’ “generally
robust balance sheets, strong operat-
ing profits generated over the past 18
months and enhanced risk manage-
ment practices,” according to Moody's
Investors Service Inc.

In a new Industry Outlook, New
York-based Moody’s cautioned that
the positives for the Bermuda market
are tempered by the volatility inherent
in catastrophe-exposed lines of busi-
ness, softening market conditions and
low barriers to entry in an industry
sector that thrives on opportunities
provided by market disruptions.

With the benefit of strong recent
operating earnings, Bermuda market
companies are responding to a soften-
ing market by managing the underwrit-
ing cycle and their capital, Moody'’s
said, doing so by repurchasing shares,
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special dividends and capital retention.

Moody’s noted that while market dis-
locations have provided opportunities
for Bermuda startup companies, those
new insurers and reinsurers must now
balance the near-term benefits of tak-
ing advantage of short-term opportu-
nities with the need to establish long-
term business strategies if their compet-
itive position is to be sustainable.

For more information on Moody’s
assessment of the Bermuda market,
visit www.moodys.com. F

Lurich's new offering
aimed toward midsize
technology companies

SCHAUMBURG, lll.—Zurich North Ameri-
ca is targeting the needs of technolo-
gy customers with a range of coverage
designed specifically for midsize busi-
nesses creating and building technolo-
gy products.

Zurich is offering new coverages
that are aimed at electronics manufac-
turing, information technology, digi-
tal and electronic communications,
factory automation and medical tech-
nology.

Schaumburg, Ill.-based Zurich is the
North American operation of Zurich,
Switzerland-based Zurich Financial
Services Group.

Coverages include proprietary prod-
ucts such as Zurich’s Property Portfo-
lio Protection (P3) form and errors and
omissions coverage, as well as standard
coverages for general liability, business
auto, umbrella liability and workers
compensation.

Through the company’s global net-
work, Zurich ensures that the cover-
ages and related risk management serv-
ices are available throughout a cus-
tomer’s technology supply chain.

Zurich's P3 form, which was devel-
oped in part to address technology
risks, offers broader coverage, greater
flexibility and has fewer exclusions
than standard ISO property forms,
according to Zurich. i

Among its technology spec:flc
options are coverage for costs associat-
ed with restoring vital proprietary busi-
ness information stored on various
types of media, losses involving
research and development activities
and contingent business interruption
of subcontracted operations anywhere
in the world.

Zurich’s special technology E&O
coverage offers companies features
addressing their specific needs, such as
protection against claims made by
users when hardware or software fails to
perform as expected, causmg econom-
ic loss.



As forces ranging from imminent baby
boomer retirements to the Internet bring
change to the insurance industry, one of
the industry’s premier professional organi-
zations, the CPCU Society, is recognizing
the need to change with it. During the soci-
ety’s annual meeting last month in Hon-
olulu, James L. Britt, a managing director
at Marsh USA Inc. in Charlotte, N.C., and
the group’s new president, discussed his
goals for his 2007-2008 term and some of
the changes he sees in store for the CPCU
Society and the insurance industry.

What are some of the key goals or
challenges you see for your year as
president of the CPCU Society?

I think certainly my year alone won't

THREE Ie ON

be the transition from the veterans and
baby boomers that founded the society
to the Xs and Ys that are the next gen-
eration. But, as a society, we are now
all about making that transformation.

The boomers like me are in the twi-
light of their careers. To me, that is
the No. 1 challenge. How do we make
a society that is now in its seventh
decade attractive to these younger
people who have different living and
social styles?

The other challenge is the challenge
of diversity. When I joined the indus-
try, it was dark suits, white shirts, dark
ties. We need to make sure that our
thinking is wide open on diversity.
We have some fine folks that have
organized a committee on diversity.

Of course, the society is more and
more a dual gender group. We're see-
ing more and more people of color.
(And) we now have five international
chapters. We have interest from main-
land China and we're starting to hear
from other pockets.

Many people have noted that with the
baby boomers poised for retirement,
the insurance industry is an aging
industry, yet one offering considerable
opportunity for young people entering
the business. Do you see the society
playing a role in helping the industry's
need for new talent?

If you read some of the reports that
are coming out of business consulting
today...the concern is how is the

industry going to staff itself for the
future with this huge horizon of
retirements coming up.

If | was a senior manager (hiring
staff), [ would say I'm going to bank
on the CPCU designation as a hall-
mark they should have.

I want my people to stand on a peer
level with the lawyers and the CPAs
and the doctors and the architects
who are not only licensed but they’re
credentialed.

As the organization reaches out to
young people entering the industry,
how would you describe the ongoing
role the CPCU Society can play in their
own careers?

You get more by staying active in the
society. You are in this cauldron of
thought on all aspects of the industry.
That's the value of the society.

[ tell young people, “Don't stop
once you have the designation. The
designation is a milestone in your
career path and learning.” To me, the
study I did for the designation was
fantastic, but it was the exposure I got
to the other people that was wonder-
ful. You don’t necessarily shift your
philosophy, but you see the other
ideas and you learn how to find your
place in a broader world.

And, as we move into a global
industry, there’s a whole new world
opening up and a forum like the soci-
ety provides a great opportunity to
network and learn. ¥

Chubb, Vietnamese insurer to offer specialty lines

WARREN, N.J.—Through its Federal
Insurance Co. (Labuan) subsidiary, the
Chubb Corp. is partnering with Viet-
namese insurer Bao Minh to offer spe-
cialty liability insurance products.

As Bao Minh looks to provide a vari-
ety of specialty insurance products, the
agreement with the Chubb subsidiary
will center on Bao Minh writing direc-
tors and officers liability insurance cov-
erage.

Through the arrangement, Federal

will provide Bao Minh technical train-
ing and capacity to underwrite special-
ty liability insurance. Bao Minh will
provide marketing and local support for
introducing those products into the
Vietnamese market.

Bao Minh’s effort is a response to
growth in the export and financial sec-
tors in Vietnam, which is driving an
enhanced focus on corporate gover-
nance. The partnership with Chubb
will help the Vietnamese insurer build

local underwriting skills while providing
products that address emerging insur-
ance needs in the local market.

Chubb said its commitment through
the partnership is two-fold, first to pro-
mote the specialty insurance industry
and quality products and services in the
Vietnamese market, and secondly to
Bao Minh in helping the company
position itself as a leading provider of
specialty insurance products to Viet-
namese businesses. ¥
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EQECAT updates storm modeling software

OAKLAND, Calif.—Risk modeling firm
ECECAT Inc. has released a new version
of its EQECAT catastropf.e manage-
ment software that includes the firm’s
naxt-generation mocel for Atlantic
basin hurricanes.

The new 3.10 release provides option-
al detailed modeling of storra surge risks
along the U.S. main.and including
incremental potential flocd dJamage due
to rainfall from hurricanes. The addi-
tions allow users to have a more com-
plete view of hurricane risk and factors
that drive losses, according -0 Oakland,
Calif.-based EQECAT.

“he updated modeling software’s
improvements over previoas EQECAT
editions are based on the firm'’s research
frcm recent storm seasons, including
the events of 2005 and related insur-
an e claims, offshore cperator damage
reports and EQECAT’s engineering
investigations.

Based on available claims data and
other research, EQECAT said it has
de-ermined that Gulf Coast building
damage :rom hurricanes Rita and Katri-
na was g-eater than had been anticipat-
ed due to such factors as structure vul-

EQECAT used data from Hurri-
canes Katrina and Rita to update
its catastrophe models.

nerability, delays in repairing damaged
structures and increased damage caused
by falling trees and flying debris from
heavy vegetation. The firm has updated
its model to include those findings,
EQECAT said.

The new EQECAT model also provides
a “push button option” to view near-

term risk throughout the Atlantic basin
that differentiates the frequency of
storms occurring during historically
observed warm and cool sea tempera-
ture cycles. The model’s demand-surge
component was updated based on find-
ings from a review of economic data and
insurance claims in 2004 and 2005. ¥

;

‘WHILE STANDARDS
BRING a common
foundation and
understanding, we'll
retain those things that
make us unique.’

GREGORY A. MACIAG
PRESIDENT AND CEO, ACORD
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Rebranded Mercer L.L.C. touts
expanded range of services

NEW YORK—Mercer Human Resource
Consulting will now operate under the
simplified brand name of Mercer L.L.C.
The New York-based subsidiary of
Marsh & McLennan Cos. Inc. said the
global brand initiative addresses the
fact that—with the company providing
such services as consulting, outsourc-
ing and investment services—many of
its offerings extend beyond the catego-
ry of human resource consulting.
“Mercer provides a much broader
array of solutions than those for which
we have traditionally been known, and
our business growth is fueled by a num-
ber of new initiatives,” M. Michele
Burns, Mercer's chairman and chief
executive officer, said in a statement

announcing the global rebranding ini-
tiative.

In addition to consulting services
such as helping clients design and man-
age employee health, welfare and retire-
ment plans, Mercer provides outsourc-
ing services such as customized admin-
istration, technology and total benefit
outsourcing. The company's invest-
ment services include investment con-
sulting and multimanager investment
management.

Among other things, Mercer plans to
communicate its new brand, as well as its
expanded range of capabilities, through
a new advertising campaign and the
launch of the company’s redesigned
Web site at www.mercer.com. ¥




FirstBest, Valen
joint venture aims
to enhance accuracy
of underwriting

LEXINGTON, Mass.—Underwriting
management systems provider First-
Best Systems Inc. has entered a
strategic technology alliance with
Valen Technologies, a Denver-based
firm specializing in predictive ana-
lytics for the insurance industry.

Through the arrangement, the
companies say, commercial proper-
ty/casualty insurers will be able to
use Lexington, Mass.-based First-
Best's underwriting management
system in a production environment
that integrates real-time operational
data with Valen’s industry-focused
predictive analytics, giving under-
writers the ability to price more
accurately.

FirstBest provides insurers with an
integrated system that delivers
straight-through processing, excep-
tion-based underwriting, real-time
collaboration, knowledge manage-
ment and an execution platform for
predictive modeling.

Valen’s system produces a predic-
tive model using a company'’s his-
torical claims data in conjunction
with derived data and data from
Valen's External Data Warehouse.
The output is a “risk score” that can
be used for pricing, loss prevention
and straight-through processing. ¥

Hurricane Kat-
rina slammed
an oil rig into a
bridge in
Mobile, Ala.
The rig later
was towed to
the shore.

Carvill and TFS Energy set up
insurance derivatives brokerage

STAMFORD, Conn.—Specialty reinsurance
intermediary Carvill Group Ltd. has
entered into an agreement with Tradi-
tion Financial Services Energy L.L.C. to
form an insurance derivatives broker-
age company.

With offices around the world, TFS
Energy specializes in the inter-dealer
broking of over-the-counter and
exchange-traded physical and deriva-
tive products.

The new joint venture will provide
derivative brokerage and advisory serv-
ices to all of the two companies’ respec-
tive clients and markets. The compa-
nies said the partnership was struck in
response to an increased interest in
insurance derivatives.

Insurance derivatives are financial

instruments for pricing, procuring,
negotiating or transferring insurance
policies and contracts. Like insurance
policies, derivatives can offer protec-
tion against certain adverse events.
Because of the flexibility they can offer
in dealing with price risk, derivatives
are gaining popularity, according to the
two companies.

In particular, insurance and energy
sector companies are showing interest in
hurricane and weather derivatives,
John Cavanagh, London-based Carvill’s
joint chief executive officer, said in a
statement.

Under the agreement, the joint ven-
ture will be managed by both companies
and will operate out of TFS Energy’s
Stamford, Conn., office. ¥

ChoicePoint enhances fraud identification tool

ALPHARETTA, 6a.—Through its
Claims Solutions group,
ChoicePoint Inc. has intro-
duced FraudFocus INTER-
CEPT, a new version of the
company'’s FraudFocus predic-
tive modeling system based on
standard industry claims submis-
sions.

Alpharetta, Ga.-based ChoicePoint

said FraudFocus INTERCEPT
leverages companies’ existing
claims data submissions
using industry-standard data
formats and reduces the
information technology
resources and investment
required for implementation.

The revamped system was developed
using the same data and pattern recog-

nition technology that forms the basis
of the existing FraudFocus to provide
insurance companies a cost-effective
multidimensional proactive fraud iden-
tification tool.

ChoicePoint Claims Solutions pro-
vides predictive analytics, workflow
management and information servic-
es designed to improve claims out-
comes. ¥
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Benjamin Gentsch,
deputy chief executive offi-
cer of SCOR Global P&C,
has been named to the
additional post of CEO and
chairman of the executive
committee of SCOR Hold-
ing (Switzerland) Ltd., the
former Converium Holding
Ltd. operation. The move
came as Paris-based SCOR
S.E. established its new
organizational structure fol-
lowing its takeover of Con-
verium.

New York Life
Insurance Co.
has named
Craig A. Mer-
dian éxecutive
vp and chief
financial officer
of the company’s
New York Life
International
operation. Mr. Merdian
most recently was a vp in
the international insurance
business at Prudential
Financial.

Richmond, Va.-based
Max Specialty Insurance
Co. has named Michael
Miller chief underwriting
officer of its newly formed
marine division. Max Spe-
cialty is the U.S.-based
excess and surplus platform
of Hamilton, Bermuda-
based Max Capital Group
Ltd. Mr. Miller most recent-
ly was vp and chief under-
writing officer of Fireman'’s
Fund Insurance Co.’s spe-
cialty business unit.

Susan Patschak will be
chief executive of Canopius
Underwriting Bermuda Ltd.
and Canopius Bermuda
Ltd., the new Hamilton,
Bermuda-based operations
of London-based Canopius
Group Ltd. Ms. Patschak
most recently was chief

Mr. rdlan
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operating officer of
Endurance Specialty Insur-
ance, a unit of Endurance
Specialty Holdings Ltd.

Lockton Cos. has named
Fernando Ortega
president of its Mexico
operations and executive
managing director of its
Mexico City-based broker-
age, Lockton Mexico
Agente de Seguros y de
Fianzas S.A. de C.V. Mr.
Ortega, who most recently
operated his own
risk management
consulting firm,
Promeritum,
which will be
integrated in
Lockton’s Mexico
operations, suc-
ceeds Alberto
Espinosa, who
left the firm.

Schaumburg, 111.-based
Zurich North America has
named Robert Linde-
mann COO of its commer-
cial markets business unit.
Formerly, he was president
of Zurich North America
commercial’s middle mar-
kets business.

Hanover Insurance
Group Inc. has named
John J. Leahy executive
vp and CFO. Before joining
the Worcester, Mass.-based
insurer, he was
executive vp and
CFO of Keane
Inc.

American
Physicians Ser-
vice Group Inc.
has named Mark
Zimmermann
CFO, effective in
mid-November. Mr. Zim-
mermann will succeed Bill
Hayes, who is beginning a
retirement process that will
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see him initially reducing
his hours and serving as
Austin, Texas-based APS’
secretary/treasurer. Since
2003 Mr. Zimmermann has
been the company’s CFO of
insurance opera-
tions.

Maryland Gov.
Martin O'Malley
has named
Ralph §. Tyler
Maryland's insur-
ance commis-
sioner. Mr. Tyler
was chief legal
counsel for the governor’s
administration. He replaces
interim Commissioner
Peggy Watson, who will
continue as the governor’s
deputy chief of staff.

Philadelphia-based
CIGNA Group Insurance
has appointed Dr. Allen
Woolf chief medical offi-
cer. Dr. Woolf most recently
served as the medical offi-
cer for CIGNA Behavioral
Health/CareAllies.

Windsor, Conn.-based
VantisLife Insurance Co.
has named Scott E. Smith
senior vp and COO. Mr.
Smith most recently was
senior vp-operations at
VantisLife.

Ralph Burnham has
been named
executive direc-
tor of the Penn-
sylvania Insur-
ance Fraud Pre-
vention Authori-
ty. Mr. Burnham
will replace Roy
Miller as execu-
tive director of
the Harrisburg,
Pa.-based IFPA upon Mr.
Miller’s retirement in
December. Mr. Burnham
most recently has been

.
Ms. Smith

chief of the Antifraud Com-
pliance Division in the
Pennsylvania Insurance
Department.

D. Kay Smith will retire
as president and
CEO of Tampa,
Fla.-based Arbi-
tration Forums
Inc. in April
2008. Founded
in 1943, AFisa
nonprofit
provider of inter-
insurance dis-
pute resolution
services. A search commit-
tee formed by the AF board
will look for Ms. Smith’s
replacement.

The Keane Organization
in Wayne, Pa., has promot-
ed Dorothy J. Flynn to
CEQ. Previously, she was
chief operating officer.

Jeff Cox has been
named president and chief
executive of Overland Park,
Kan.-based Haake Cos.
replacing Charlie Haake,
who becomes chairman.
Mr. Cox most recently was
president and COO of the
Lockton Cos. Inc.’s affinity

group.

Springfield, Mass.-based
MassMutual Retirement
Income has appointed
Douglas. G. Russell sen-
ior vp, COO and CFO. Mr.
Russell most recently was
senior vp and head of client
services for Prudential
Retirement.

Health care cost manage-
ment company Devon
Health Services Inc. has
named Brian D. Atkin-
son COO. Mr. Atkinson
previously was vp of sales at
King of Prussia, Pa.-based
Devon Health. F
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Private equity deals slow to a drip

By Meg Fletcher

T-he feverish pace of private equi-
ty buyouts of U.S. insurance bro-
kerages may be slowing due to a
contraction of credit from this sum-
mer’s subprime mortgage market melt-
down, sources say.

Among the first to feel the impact
will be highly leveraged transactions
that rely on cheap debt. Also vulnerable
are small brokerage acquisitions made
more appealing when larger and more
affluent brokerages spurned would-be
buyers’' overtures.

Some of those brokerage deals may
still go forward eventually, but only
after restructuring. Buyers likely will
pay less than they would have a few
months ago, sources say.

Meanwhile, both property/casualty
and life/health insurers generally are
less affected than brokerages by the
crunch because private equity buyers
are generally wary of the inherent risks
in insurers’ operations and seek a
greater return on capital, observers say.

Before the subprime mortgage pull-
back, equity firms became a major force
in numerous corporate sectors.

“In absolute terms, the total value of
private equity deals soared” to $650 bil-

lion in 2006 from $160 billion in 2000,
according to an August study by Boston
Consulting Group. Private equity firms’
share of the total value of all merger
and acquisitions jumped to 24% in
2006 from 6% in 1996, according to the
analysis of 4,000 completed deals
between 1992 and 2006.

Now, “we are seeing a return to nor-
malcy,” said Jeff Gell, a Chicago-based
partner and study co-author for the
Boston-based consultant.

“There will be less naive capital mak-
ing bad decisions,” said John Wicher,
principal with San Francisco-based
financial consulting firm John Wicher
& Associates Inc.

For insurance agents and brokers,
“the credit market has tightened up for
potential transactions...as well as other
deals in other industries,” said Douglas
Yoh, chairman and chief executive offi-
cer of Marsh, Berry & Co. Inc., a
Willoughby, Ohio-based consulting
firm.

Most affected will be smaller private
equity funds “whose transactions were
significantly dependent upon obtain-
ing a large amount of debt financing,”
Mr. Yoh said. They “may have difficul-
ty attracting this debt, thus putting
some transactions in jeopardy or delay-

ing their closing.”

Larger private equity firms will be
able to obtain credit, although on terms
that may not be as favorable as they
were during late summer, Mr. Yoh said.
They will be able to close on their deals
on which they are currently working,
he said.

“There may be a few transactions
impacted, but overall, I believe that the
number of deals will continue to be
very strong,” Mr. Yoh said. “The nation-
al brokers, the larger, stable private
equity firms and many financial institu-
tions are still very active in the acquisi-
tion of agent/brokers.”

“There has been a slowing of the
overall market, in general,” said Ken
Crerar, president of the Washington-
based Council of Insurance Agents &
Brokers.

BUSINESS VARIES

Smaller private equity players that
were arranging acquisitions of $10 mil-
lion to $20 million and that relied
heavily on debt have seen business “dry
up, as a direct result of the credit
crunch,” Mr. Crerar said.

Yet, larger private equity players that
rely less on funding acquisitions with
debt continue to operate on “a pretty

l
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steady” basis, Mr. Crerar said.

Seeing the situation differently is
Robert J. Lieblein, managing principal in
the Harrisburg, Pa., office of Hales &
Co., an investment banking company
specializing in insurance and financial
services.

He hasn't noticed any impact yet on
agency M&As, but with private equity
capital costing more, he expects those
firms will not be able to pay as much. “I
don’t think it will be a significant
impact,” though, said Mr. Lieblein, who
was the founder and president of WFG
Capital Advisors L.P.,, which recently
was acquired by Hales.

Meanwhile, private equity buyers
face competition from public brokers
that are continuing their acquisition of

Top 10 insurance-related mergers
and acquisitions reported in 2006%*.
(in millions ofdorliigrs)

PREMIUM BLENDS ‘

Rank Buyer Deal value**

AvivaPL.C. AmerUs Group Co. $2,740.1

Protective Life Corp. Chase Insurance Group 893.0

QBE Insurance Group Ltd. Praetorian Financial Group Inc. 800.0

Principal Financial Group Inc. WM Advisors Inc. 740.0

Onex Corp. Aon Warranty Group Inc. 710.0

f
600.0

Investor group Scottish Re Group Ltd.

Prudential Financial Inc. Variable annuity business 580.5

Elara Holdings Inc. Direct General Corp. 433.7

competitors as a way to spur growth.
Also, producers who specialize in
employee benefits are seeking buyers
because they face uncertainties, includ-
ing the possibility that the government
may increase its role in providing
health care, Mr. Lieblein said.

Observers differ about the impact of
the market contraction on pricing as
well as terms and conditions.

Pricing “is at an all-time high,” Mr.
Yoh said. “I believe that this pricing will
continue and will not be significantly
impacted by the subprime mortgage
problem.” He also said he expects terms
and conditions to remain the same in
most deals.

“We're now seeing higher prices paid
for high-performing, well-run agen-
cies,” Mr. Lieblein said.

“Prices are softening,” Mr. Crerar
said. There is less competition so there
is less pressure to keep prices high.
Terms and conditions “are not as
sweet,” he added.

“The agent/broker industry is prima-
rily a stable, cash flow industry, ripe for
consolidation and requires relatively
minimal capital to fund growth,” Mr.
Yoh said. “There are literally dozens of
private equity firms interested in
acquiring a significant presence in the
insurance agent/broker industry.”

BIG DEALS

Already this year, private equity firms
paid more than $4 billion in three sig-
nificant brokerage acquisitions:

m Industry Focus | October 2007

Genworth Financial Inc.

Berkshire Hathaway Inc.

AssetMark Investment Services

Applied Underwriters

340.0

3397

“At least ene of the companies involved is a U.S.-demiciled company.

e at announcement
Source: SNL Financial LC.

B Less than five years after its initial
public offering, USI Holdings Corp. of
Briarcliff Manor, N.Y., announced in
January that it had entered into a $1.4
billion agreement to be acquired by GS
Capital Partners, a private equity affili-
ate of Goldman, Sachs & Co. The deal
was seen as a way for USI to get out of
the public spotlight after recently strug-
gling to meet analysts’ expectations,
observers said.

® In March, Chicago-based Hub
International Ltd. agreed to be acquired
by funds advised by international pri-
vate equity group Apax Partners togeth-
er with Morgan Stanley Principal
Investments, in a deal valued at about
$1.8 billion, including the assumption
of $145 million in debt.

There was no perceived reason for
Hub, which was considered one of the
better-performing middle-market bro-
kers, to accept the deal apart from a
$41.50 per share buyout price that was
sweetened following competing pro-
posals.

B New York-based Blackstone Group
bought out another private equity
firm's interest in Newport Beach, Calif.-
based Alliant Insurance Services Inc.,

through a deal that closed in August
reportedly worth $1.1 billion. The firm
of Lindsay Goldberg & Bessemer of
New York sold its stake in the broker-
age after owning it about 18 months,
an observer said.

Alliant has a large book of public
entity business as well as specialty prac-
tice groups for energy, health care, Indi-
an nations, construction and several
other industries. It also provided
employee benefits brokering and con-
sulting services. It has about 20,000
commercial clients.

Timothy ]J. Cunningham, a principal
in the Chicago office of OPTIS Partners
L.L.C., an M&A and financial adviser
to agents and brokers, said he consid-
ered the UST and Hub deals to be tradi-
tional M&As.

On a parallel track, he said there has
been a huge amount of interest from
smaller investment banks and private
equity groups in pursuing the well-run
brokerages with annual revenues rang-
ing from $50 million to $100 million.

“There was all this discussion and
marketing calls, but very few transac-
tions,” Mr. Cunningham said. The
problem was, “the inventory was very



limited” because those brokers weren't
interested in selling.

“My read is even before the subprime
mortgage debacle, private equity firms
pulled back” because they were unable
to acquire the quality brokerages they
wanted.

“It’s a sellers’ market for anything
from good to great” middle-market bro-
kers—which he defines as having a
minimum of $5 million in annual rev-
enues—or larger ones, Mr. Cunning-
ham said.

LESS OF A SURE THING

Insurance companies are not as pop-
ular with private equity buyers for a
variety of reasons.

According to the latest figures from
the New York-based Insurance Informa-
tion Institute, there were 317 deals in
2006, a five-year high that exceeded the
2005 tally of 296 by about 7%. Howev-
er, the value of insurance deals dropped
52.6% to $23.6 billion in 2006, from
$49.8 billion in 2005, according to III
data.

Some buyers could be attracted by
the insurance industry’s recent positive
financial results.

For example, the U.S. property/casu-
alty industry’s 2006 results were “excel-

lent,” following years of rising rates and
efforts to strengthen the bottom line,
according to a Marsh Inc. report. After
a mild catastrophe season, the indus-
try reported a $31.2 billion underwrit-
ing profit and a 92.4% combined
ratio—its strongest performance since
1949, Marsh said.

“QOverall, the irdustry reported a
record $68 billion in aftertax net
income, an increase of 42% over the
prior record of $47.7 billion reportad in
2003,” Marsh said in its report.

But private investors historically have
been wary of the insurer side of the
business, some say.

Generally, “private equity groups
don't like the underwriting and risk-
bearing side of insurance,” Mr. Cun-
ningham said. Those aspects of insurer
operations create uncertainties that
may get in the way of a private equity
group’s plan to exit the business after
three to five years, he said.

“Private equity has not been an
important player in the property/casu-
alty market, other than some smaller
niche plays,” Mr. Wicher said. They dis-
like the potential exposure to high-risk
events such as Hurricane Katrina, histor-
ically low returns and significant regu-
lation on a state-by-state basis.

0 S
2000 2001
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Source: 2007 Industry Sourcebook
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Private equity investors have shown
some interest, though, in life/health
insurers, which have less underwriting
risk but still face state-based regulation
and historically have not had attractive
rates of return, he said.

WILL IT LAST?

It remains to be seen how long cur-
rent market conditions will last, Mr.
Crerar said. “We are at a point where
we are riding the cycle down,” but “I
don’t think this is a ‘doom and gloom’
(scenario).”

In recent decades, the number of bro-
kerages involved in mergers and acqui-
sitions has been “pretty extraordinary,”
yet those ownership changes have cre-
ated a number of exciting firms, Mr.
Crerar said.

“] believe that this contraction is very
short-lived, maybe only 12 to 18
months,” Mr. Yoh said. “There is a sig-
nificant amount of excess cash that
investors are looking to loan or invest in
fairly secure transactions. The agent/bro-
ker industry qualifies as a stable indus-
try that is ripe for investment,” he added.

For insurers, Conning Research &
Consulting predicted six months ago
that private equity firms would spur
“an increase in acquisition transaction
values in the next 12 to 18 months,”
Stephan Christiansen, director of
research for the Hartford, Conn.-based
company, said in a statement. At the
time, he predicted there would be
“transactions valued between $1 billion
and $5 billion, with perhaps a few $10
billion or higher.”

The subsequent disruption in credit
markets has created ongoing uncertain-
ty about whether private equity firms
will be able to finalize such deals in the
near term, Mr. Christiansen said. Never-
theless, insurer acquisitions and trans-
action values should increase as the
industry continues to build surplus and
globalize operations, he said.

Overall, it is “somewhat unnerving”
that banks and retirement funds invest-
ing in private equity groups have such
a large amount of capital deployed to
the insurance industry without bearing
underwriting risk, Mr. Wicher said.

“This will be an interesting couple of
years,” he added. ¥
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process by getting directly involved, he
said. Sometimes, though, companies
prefer to seek the advice of others,
including consulting firms or law firms.

Among insurance providers, many
M&A specialists gained their expertise at
large law or consulting firms, sources
said.

“It is easier to take an M&A person
and to teach him insurance than it is
to take an insurance person and teach
him M&A,” Mr. Vreeland said.

One of the important lessons is the
role that insurance can have in smooth-
ing negotiations.

REPRESENTATIONS, WARRANTIES

The most common type of transac-
tional coverage associated with Mé&As is
protection from risks associated with a
seller’s representations and warranties
about its company and business,
should there be negative consequences,
such as a decline in the company’s rev-
€nue, SOUICes say.

For example, Mr. Vreeland said, a
prospective buyer of a company worth
$100 million would likely ask the seller
for a 30% indemnity agreement, or $30
million, in case undisclosed problems
emerged after the sale. The seller would
respond by agreeing to provide indem-
nity in the form of $5 million in cash
and an insurance policy valued at $25
million,

Sellers may seek representations and
warranties coverage for a variety of rea-
sons that include wanting to reduce the
risk of contingent liabilities and either
lock in its investment return or make a
clean break after the sale, according to
an AIG statement. Sellers also may need
the money to pay down debt or distrib-
ute the sale proceeds to investors.

On the other hand, buyers may seek
representations and warranties insur-
ance for reasons that include a desire
“to distinguish its bid over others in a
competitive auction by requesting a
lower-than-customary level of indemni-
fication,” the insurer said.

In addition, a buyer may want to pro-
tect key relationships by not putting
itself in a situation where it may be
making a claim against the key employ-
ees that it has hired since acquiring the
company, according to the AIG state-

ment.

Typical clients for transactional cov-
erage are middle-market companies
with $50 million to $750 million in
gross annual revenues, Mr. Vreeland
said.

New York-based AIG and Switzerland-
based Zurich both emphasize the global
nature of their M&A operations, which
include having atfiliated operations in
London. AIG already has an office there
and Zurich is establishing one.

Buyers from Europe or other non-
U.S. countries often are especially inter-
ested in such coverage, said Brian
Casey, a New York-based managing
director and Americas practice leader
for Aon’s M&A unit. Aon did work for
more than 600 private equity firms last
year, he said.

In addition, a buyer purchasing a
bankrupt company may be interested
in insurance coverage because other-
wise it would have no other source of
indemnity, Ms. Duffy said.

“This is a competitive market” for
representations and warranty coverage,

_ Mr. Vreeland said. Premiums are priced

at between 2% to 5% of limits pur-
chased, so a $10 million policy would
cost between $200,000 and $500,000,
he said.

ENVIRONMENTAL INSURANCE

“When real property changes hands
through a merger, acquisition or
divestiture, the already cloudy picture of
environmental liability becomes even
foggier. Uncertainties surrounding
potential environmental liability,
including the extent of contamination,
undocumented operations and sites
and the effect of a company’s financial
condition, can stall or halt a transac-
tion,” according to an AlG statement.

In many cases, M&A insurance spe-
cialists tap the expertise of their parent
companies’ environmental specialists
to assess and underwrite the coverage,
insurers and brokers say.

“There is a lot of creativity in the
environmental market to address
known liabilities,” Mr. Casey said. For
example, a company could establish a
cap on potential cleanup costs or
“could purchase the (environmentally)
impaired facility and lease it back” to

the buyer, he said.
TAX LIABILITY, BREAKUP COVER

Another area of growth, Wells Fargo’s
Ms. Lowery said, is tax liability insur-
ance.

Tax liability insurance “helps a tax-
payer reduce or eliminate a contingent
tax exposure arising from the tax treat-
ment of a transaction, investment or
other activity where the underlying
legal conclusions support that tax treat-
ment may be subject to future chal-
lenge by the relevant tax authorities,”
AIG said in a statement.

That is especially true in cross-border
transactions involving non-U.S. buy-
ers, Ms. Duffy said. “Non-U.S. buyers
are often very nervous about incurring
U.S. tax liability,” she said.

Insuring breakup fees is an area of
interest for many insurers and brokers,
although few—if any—have purchased
by coverage, they say.

Conceptually, a potential buyer
might purchase such coverage during
takeover negotiations in case its target
acquisition walks away from the deal, in
which case the target company would
owe the potential buyer. “Reverse
breakup fee insurance” would apply if
the buyer backed out of a similar situa-
tion, Mr. Gamble said.

A trigger for such coverage could be a
regulatory agency refusing to approve
the merger because the proposed new
company would violate antitrust laws by
having too great a market share in a
specific area.

Sounding a cautious note, Mr.
Babington warned that the myriad of
transactional products seem “sexy and
sound great,” but relatively few clients
actually buy the products, which can
be costly and too general, he said. He
recommended that dealmakers identify
their concerns and consider whether
more traditional insurance products
can provide a more cost-effective solu-
tion for their concerns. :

It is even possible to write coverage
for special situations that don't fit into
the established categories, Mr. Babing-
ton said. “If you can identify the risk
and quantify the potential loss, you
can buy insurance. It's just a matter of
cost.” IF
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CONVERGENCE & CONSOLIDATION

Beyond the vault

By Rodd Zolkos

ance is increasingly recognized as business rich in
potential returns.

In insurance, many of those banks and financial service
firms have found opportunities to divers:fy earnings, take
advantage of cross-selling opportunities oifered by their bank
clients and helped them broaden the range of services and
solutions they can offer their clients.

Among bank holding companies engaged in insurance
business, for example, “From 2001 throuza 2006, that busi-
ness has increased at a compound annual basis of almost
20%,"” said Michael D. White, president cf bank insurance
consultants Michael White Associates in Eadnor, Pa.

For banks, much of that activity can be traced to the pas-
sage of the Gramm-Leach-Bliley Act of 1993, which repealed
previous federal prohibitions against banks engaging in
insurance activities. Since that time, “insarance activity has
been growing rapidly,” Mr. White said.

In the time since, other bank business such as fee income
business and investment activities, “has grown nicely, but at
a rate that’s about half of insurance,” the ccnsultant said.

Bank holding companies had $-2.13 Eillion in insurance
brokerage income in 2006, significant growth from $4.82
billion generated in 2001 and growth that sees the volume of

I: or many banks and other financial services firms, insur-

revenue generated by more traditional banking
activities.

In contrast with the brokerage
income, for example, bank holding
company mutual fund and
annuity income from both
the sales and servicing of
those products was
$19.33 billion in 2006,

. up from $13.01 billion
in 2001. “You can see
how insurance has
been closing” the
gap Mr. White said.

The growth in
banks’ insurance
business “was actu-
ally more and more
companies getting
into the business then
many of those compa-
nies both growing
organically and by acqui-
sitions,” Mr. White said.
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bank insurance business beginning to approach the level of -

Banks use cross-selling opportunities to boost insurance business

Far and away. most of tanks’ and financial services firms’
insurance activities take -he form of distribution, which
allows th=m to take adva-tage of existing distribution net-
works and business relazonships, rather than insurance
underwriting

“I neve: thoaght that (underwriting) would be a great
interest to rmost banks, qzite frankly,” Mr. White said. “I
don’t think the big selling emphasis of Gramm-Leach-Bliley
was banks underwriting insurance, though that was talked
about frcm time to time.”

INTEGRATING BUSINESSES

Wells Fargo Irsurance Services Inc., the insurance operation
of Wells Fargc & Co., now the world’s fifth largest insurance
broker in 3us:iness Insura=ce’s annual ranking, has reached
that status largely through ecquisitions, including Acordia Inc.
in 2001 znd, more recently ABD Insurance & Financial Ser-
vices Inc. through an ag-eement to acquire ABD parent
Greater Ezy Bancorp.

Cross-sellir.g opportunities are an undeniable aspect of
insurar.ce’s appeal to tae Sen Francisco-based bank. “They’ve
always been kind of a sales shop if you will, at least relative
to bankingz,” Mr. White sz:d.

Cross-szlling opportunities between banking and insur-
ance also appzzl to Charlotte, N.C.-based Wachovia Corp.

“Wachcvia really began o get into the insurance business
seriously -n the mid-90s. Certainly on the annuities side,

which is now part of the Wachovia Securities

business. because annuities we see as more
of en investment business,” said Anne
T e

The bank became involved in

the property/casualty busi-

ness in the late 1990s, “and

we really kind of grew
that business through a

number of acquisi-
tions, mostly up and
down the East Coast,”
Ms. Doss said.

In the past two
years, the company
has begun focusing
on “integrating that
insurance firm with
the bank,” she said.

“We are looking to be
able to bring insurance
solutions to both con-
sumer and commercial
clients of the bank.”

Dess, executive vp at Wachovia.




Wachovia's insurance operation has a “strong partnership”
with its commercial banking activities, Ms. Doss said, with
commercial banking clients with $50 million to $500 million
in annual revenue being the “sweet spot” the company aims
at in looking to integrate its insurance and banking activities.

Wachovia is known for having a strong banking distribu-
tion system, and cross-selling insurance to banking clients is
very much part of Wachovia’s strategy.

“Our bankers dealing with companies have insurance goals
and are paired with Wachovia insurance producers in the
field,” Ms. Doss said. “Our bankers are called ‘relationship
managers,”” she said, and look to meet their clients’ finance
needs, cash management needs and capital management
needs. In that context, Wachovia executives believe it’s a
natural extension to also be in a position to meet those
clients’ risk management and employee benefits needs.

“Insurance tends to be one of the top three expenses on a
company’s balance sheet,” Ms. Doss said, so it's beneficial if
bankers working with those companies are able to under-
stand the risks they face and how to reduce the cost of those
risks.

While the insurance business offers the bank great benefits,
there are always challenges, Ms.
Doss said. “So I don’t want to imply
that it’s working perfectly in every
single case.”

One challenge is pairing the right
insurance producer with the right
banker. “Some of that is skill sets,”
Ms. Doss said. “Some of our insur-
ance producers are less skilled in
selling in partnerships.”

“The other major issue is mind-
share, or you can call it ‘shelf
space,”” she said. Bankers, according to Ms. Doss, “have a
lot to think about when they’re in front of a client.” So the
company’s insurance side has to “make it natural for them”
to consider the insurance products when they're dealing
with banking clients.

“] think we've gotten off to a really good start,” Ms. Doss
said. “I think we have a lot of opportunities yet to grow that
partnership and that business.”

DIVERSIFIED SERVICES

Chicago-based Mesirow Financial, a privately owned diver-
sified financial services company, also has found that its
insurance activities fit in well with its other business opera-
tions.

The firm has approximately $450 million in total annual rev-
enue, with about $85 million of that coming from the com-
pany’s insurance group, and out of 1,100 professionals at the
firm, approximately 360 are in the insurance practice, accord-
ing to Richard S. Price, Mesirow’s president and chief operat-
ing officer and president of the firm's insurance division.

Mesirow's insurance practice, according to Mr. Price, “has
grown both organically and through acquisition.”

“We see the opportunity for being in the insurance business

because it allows us to serve a great number of the clients
that we have,” he said, noting that Mesirow’s business
includes private client business and both privately owned
and publicly owned companies.

To serve those various clients, “We have a full comple-
ment of insurance products and services,” Mr. Price said.

On the commercial side, Mesirow’s investment banking
and real estate businesses are among the operations offer-
ing cross-selling opportunities with its insurance business.
“How that client comes to the firm, it doesn’t matter to us,”
MTr. Price said. “It could be an investment banking client that
we're able to provide some insurance services for.”

And, Mr. Price said, the broad range of services and oppor-
tunities a diversified financial services firm like Mesirow can
offer clients is an attraction to many entrepreneurial insur-
ance producers. “It creates a very special climate for us,” he
said.

“Tt's really working well for us and it’s really the main rea-
son all our insurance professionals are working for us at
Mesirow rather than for some other organization,” Mr. Price
said.

As for Mesirow’s success with its insurance business, “I can

‘I CAN ONLY TELL YOU that | believe (that
being part of a financial services organization)
is one of the reasons we've had the success
that we've had. And we try to use that to
distinguish ourselves.’

RICHARD S. PRICE
MESIROW FINANCIAL

only tell you that I believe (that being part of a financial
services organization) is one of the reasons we've had the
success that we've had,” Mr. Price said. “And we try to use that
to distinguish ourselves.”

While many banks are moving into the insurance busi-
ness and are seeing that business grow, there are some cases
of banks going the other way, selling their insurance opera-
tions to traditional agents or brokers.

A recent example was the announcement in September
that Hilb Rogal & Hobbs Co. would buy Banc of America
Corporate Insurance Agency L.L.C. BACIA was formed after
Bank of America N.A. purchased Fleet Insurance Services in
2003.

In many cases where banks are selling their insurance oper-
ations, “I think that they felt that...they wanted to retire
some debt, they wanted to strengthen themselves in their
financial position,” Mr. White said. “And I think they decid-
ed that it was time to sell so they could strengthen their
wealth management activities and their bank activities.”

“Sometimes there just isn’t that much support (for insur-
ance business) at the top level in the senior management of
the bank,” he said. “But I think overall it's proved its
worth.” ¥
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Ethical practices are key
to industry’s success

By Rodd Zolkos

HONOLULU—With the insurance indus-
try based on trust and promises, ethics
would seem to take on particular
importance.

It's no surprise, then, that the CPCU
Society has long made ethical behavior
a cornerstone of the Chartered Proper-
ty Casualty Underwriter designation,
choosing to review the issue
of ethics in an “Ethics: A
Leadership Perspective”
panel at this year’s CPCU
Society annual meeting
last month in Honolulu.

Ethics, said Norman A.
Baglini, professor in the
Fox School of Business at
Temple University in
Philadelphia, is “all about
behavior. If you lived on
top of a mountain all by
yourself, ethics wouldn’t
apply.”

And, in the insurance
industry, “We, as brokers
and also as wholesalers,
have to remember that
relationships are the num-
ber one key,” said Rupert
Hall, president of M.J. Hall
& Co. Inc. in Stockton, Calif., making an
emphasis on ethical business practices
a key to long-term success.

Hawaii Insurance Commissioner J.P.
Schmidt noted that many of the laws
regulating the insurance industry are
attempts to codify ethical behavior. In
Hawaii's statutes, for example, “We
have a complete separate article deal-
ing with unfair business practices.”

But, he said, “Simply following the
law, the word of the law, is not the best
way to do business if you're not also
following the spirit of the law.”

Mr. Baglini agreed. “Codes of con-
duct and legislation is a minimum stan-
dard,” he said, and often the difference
between a company's success and failure
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The CPCU Society
held its annual
meeting in Honolulu
last month, drawing
approximately
7,000 holders of the
Chartered Property
Casualty Under-
writer designation.

“is going well above that standard.”
Companies must be careful of the
potential negative impact of looking for
loopholes in codes of conduct, the
Temple professor said.

Colbert M. Matsumoto, chairman
and chief executive officer of Honolulu-
based Island Insurance Co. Ltd., said
that his company has adopted a code
of conduct, but noted that one of the
challenges is not just deter-

mining what’s in that code of
conduct, but how to apply it.
It's important that the organ-
ization and all its employees
continually use that code as a
point of reference, he said.
“Within our company, we
have ongoing training with
regard to our code of con-
duct,” Mr. Matsumoto said.
That training ensures that
not only are employees
familiar with the company’s
code of conduct, but that
they also view it as some-
thing to which they should
refer regularly.
As risk man-
ager for a pub-
lic entity sub-
ject to shifting
political agendas as the
commissioners on its
board change, Jane A.
Keegan, risk manager for
the Port of Oakland/Oak-

An organization that wants to be
viewed as ethical has to hire people of
character but “It also has to prepare
them for choices,” he said.

“Good people will make bad choic-
es,” Mr. Baglini said. “Character and
choice. Very, very interesting blend, but
also something we all have responsibil-
ity for in hiring and training.”

And, he noted, “Ethics is really great-
ly influenced by the forces around us.”
Corporate cultures are one of the key
factors influencing business ethics, he
said, often trumping personal values.

“You can set the tone,” Mr. Baglini
said. “It's leadership by example.”

For publicly traded companies, earn-
ings pressures can sometimes affect eth-
ical judgment and corporate culture,
the panelists suggested. So it’s to a com-
pany’s benefit to make investments in
structures that foster ethical behavior
such as board audit committees, an
internal audit function or chief ethics
officers.

And as a regulator, Mr. Schmidt said
he sees his role as one of helping com-
panies behave in an ethical fashion,
working with companies that come for-
ward with their mistakes in trying to
correct those problems rather than
playing “gotcha.”

“I understand it when people make
mistakes,” he said. When companies

‘GOOD PEOPLE will make bad choices.
Character and choice. Very, very interesting
blend, but also something we all have
responsibility for in hiring and training.’

NORMAN A. BAGLINI

FOX SCHOOL OF BUSINESS AT TEMPLE UNIVERSITY

land International Airport

in California, said a code of conduct
has another benefit. It gives her some-
thing she can point to in defending
decisions meant to be in the best inter-
est of the organization, rather than
aligned with a commissioner’s political
wishes, she said.

In looking to create an ethical organ-
ization, Mr. Baglini said it's important
that companies hire the right people
and then train them to behave in ethi-
cal fashion.

that have made mistakes come forward
and report them and make an effort to
come into compliance with regula-
tions, Mr. Schmidt said he will seek to
mitigate the regulatory response.

“In those instances, I will work with
people in the industry, and I make sure
they know about it,” he said.

Betsey L. Brewer, the CPCU Society’s
2006-2007 president and senior vp of
the Rule Co. in Pasadena, Calif., moder-
ated the panel. ¥




~ states have
- made progress

in providing reg-
ulatory unifor-
mity.

Industry support needed
for bills to pass Congress

By Mark A. Hofmann

WASHINGTON—The insurance industry
needs to “cherry pick” among congres-
sional initiatives impacting insurance
if it wants to have any success on Capi-
tol Hill this session, an Alabama state
representative told a group of bankers
engaged in the business of insurance
last month.

And the optional federal charter for
insurers is not one of those initiatives,
Rep. Greg Wren told those attending
the American Bankers Insurance Assn.
annual conference in Washington.

Rep. Wren, a Republican who repre-
sents a Montgomery, Ala., district,
serves as executive director of the Coali-
tion Opposed to a Federal Insurance
Regulator, a Washington-based group
that opposes legislation that would
allow insurers and producers to choose
to be regulated by a federal regulator
rather than state insurance authorities.

Rep. Wren'’s comments came after
James McIntyre, counsel to the ABIA,
noted the mass of legislation dealing
with insurance that’s already been
introduced in this Congress. “The fed-
eral government’s already got its foot
in the water,” Mr. McIntyre said. He
cited the optional federal charter bill,

‘WHEN YOU DON'T HAVE
consensus in your own family,
it's hard to move forward.'

ALABAMA REP. GREG WREN

legislation to extend the federal gov-
ernment’s terrorism insurance backstop
beyond its Dec. 31 expiration date,
numerous bills dealing with natural
catastrophe insurance and legislation
to repeal the limited antitrust immuni-
ty granted to insurers by the McCarran-
Ferguson Act as example.

But National Assn. of Insurance
Commissioners President Walter Bell
said that the spate of insurance-related
federal insurance legislation didn't
mean that state insurance regulation
has failed in the eyes of the public.
Instead, it comes in response to an
insurance marketplace that's “gotten
dysfunctional,” said Mr. Bell, who is
also Alabama insurance commissioner.
Consumers are demanding action, and
members of Congress are responding,
he said.

Rep. Wren urged his listeners to look
at Congress’ shrinking calendar. Only
legislation on which the insurance
industry has achieved consensus is like-
ly to move forward, he said.

SEEKING UNIFORMITY

Earlier in the discussion, Rep. Wren
cited the Nonadmitted and Reinsur-
ance Reform Act, a measure that
streamlines regulation of reinsurers and
surplus lines insurers while retaining a
state regulatory framework, as an exam-
ple of the kind of reform that’s work-
able. The measure, which passed the
House without dissent earlier this year,
enjoys broad industry support.

The OFC, however, does not, he said.
“When you don’t have consensus in
your own family, it’s hard to move for-
ward,” said Rep. Wren.

While Mr. Bell held that the states
have made considerable progress in
providing regulatory uniformity for
producers through an interstate com-
pact, Mr. McIntyre responded that “my
experience has been and continues to be
that there is no uniformity.” States may
define words such as “solicit” in differ-
ent ways despite pledging uniformity, he
said.

“It's a very difficult system to oper-
ate under,” said Mr. Mclntyre. “It’s great
for us lawyers because it keeps us busy.”

The ABIA is an affiliate of the Ameri-
can Bankers Assn. Kevin McKechnie,
the ABIA’s executive director, moderat-
ed the panel. In addition, Rhode Island
state Rep. Brian Kennedy; Alan
Liebowitz, president of Old Mutual
(Bermuda) Ltd.; and Bernie Birnbuam,
executive director of the Center for Eco-
nomic Justice in Washington, partici-
pated in the discussion. ¥
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Regulatory fines at the heart
of New Mexico corruption case

By Meg Fletcher

ALBUQUERQUE, N.M.—Eleven insurance-
related companies say they are cooper-
ating with authorities in New Mexico
to investigate and prosecute an alleged
extortion scam involving a former state
insurance department official.

Joseph Ruiz, a former deputy superin-
tendent of insurance, is accused of
soliciting charitable contributions from
the companies in exchange for reducing
or eliminating regulatory
fines, according to a
grand jury indictment.

Mr.  Ruiz, however,
pleaded not guilty when
he was arraigned in late
August. His attorney, Tim-
othy M. Padilla, declined
comment. A trial is pend-
ing in U.S. District Court
in Albuquerque, N.M.

The indictment says five
companies refused to par-
ticipate in the alleged
scheme and paid a com-
bined $88,000 in adminis-
trative fines and penalties. Five other
companies wrote a combined $102,000 in
checks to two charities. One company
paid neither, but settled a disputed claim.

Citing the pending trial, law enforce-
ment officials declined to say whether
any companies had received immunity
in connection with their testimony or
whether any had participated in a
“sting” operation.

However, no company or representa-
tive has been charged with bribery in
the case, officials say.

For this story, Industry Focus contact-
ed each company. Most declined to
comment because the case is pending.

The indictment accuses Mr. Ruiz of
31 counts of mail fraud, wire fraud, cor-
rupt solicitation and extortion stem-
ming from his dealings with the compa-
nies, according to a statement by the
FBI's Public Corruption and White Col-
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Joseph Ruiz has"
pleaded not quilty to
corruption charges.

lar Crime Squad and the New Mexico
Attorney General’s office, which inves-
tigated the case.

The indictment alleges that between
July 2002 and January 2005, Mr. Ruiz
sought donations for two nonprofit
agencies—Con Alma Health Founda-
tion Inc. and Southwestern Arts Institu-
tion—in which he and his then-super-
visor had “a personal interest.”

Former New Mexico Insurance Super-
intendent Eric Serna authorized the cre-
ation of Con Alma in
2001 with an endowment
that Blue Cross & Blue
Shield of New Mexico was
required to make when it
converted from a non-
profit to a mutual insurer.
The money is designated
for citizens’ health needs.

Mr. Serna took the
unusual step of appoint-
ing himself to the non-
profit's board. Subse-
quently, he was elected
president and served in
that post until shortly
before he resigned as superintendent in
May 2006 amid allegations of a conflict
of interest.

While Mr. Serna is mentioned in the
indictment, he has not been charged.

Southwestern Arts Institution received
donations for the purchase of bilingual
children’s books—almost all of which
were written by Mr. Ruiz, including one
titled “Manuel and the Magic Ring.” Mr.
Ruiz did not disclose his authorship of
the books, the indictment says.

In the most typical scenario according
to the indictment, Mr. Ruiz would tell a
company that it used adjusters not
licensed in New Mexico to process
insurance claims in the state.

New Mexico’s insurance code does
require insurance adjusters to be
licensed by the state, said Morris
J. Chavez, who was appointed insur-
ance superintendent following Mr.

Serna’s departure.

After seeking and receiving informa-
tion about the number of unlicensed
adjusters and claims they processed,
Mr. Ruiz “would usually then advise the
company that it faced a large potential
maximum fine,” according to the
indictment. He also would tell the
insurer he would recommend reducing
or eliminating the fine if it paid money
to an organization he designated.

“As part of his scheme to defraud,
Ruiz acted under the false pretense that
he was carrying out his duties as a pub-
lic official” and thereby deprived people
“of the intangible right of honest serv-
ices,” the indictment says.

‘POWERFUL" SENATOR'S CRASH

The first insurer mentioned in the
indictment is Progressive Casualty Insur-
ance Co., which provided motor vehi-
cle insurance for a person who was in an
automobile accident with an unnamed
member of the New Mexico Senate. In
the summer of 2002, Mr. Ruiz allegedly
intervened in a disagreement that the
Mayfield Village, Ohio, insurer and the
senator had over the amount of money
Progressive should pay the senator.

Mr. Ruiz reminded the Progréssive
representative that “the senator was a
powerful man, who had the ability to
negatively affect insurance companies.”
He further noted “that the senator
could request a market conduct exam-
ination of Progressive, and requested
that Progressive reconsider its posi-
tion.” However, “the Progressive repre-
sentative informed Ruiz that he would
not treat this claim differently than
others...and that he was now consider-
ing involving the press in this matter.”

According to the indictment, Mr. Ruiz
signed a letter the next day stating that
“as a routine practice” he was checking
if the insurer was properly using
licensed adjusters and asked for data
including adjuster names and claims.

Mr. Ruiz allegedly indicated to the




Progressive representative “that if Pro-
gressive settled the senator’s insurance
claim for $10,000, Ruiz would not fine
Progressive” for using claims adjusters
lacking New Mexico licenses. Also, he
said he would not pursue a market con-
duct examination of the insurer.

“At Progressive, one of our core values
is integrity, so when we became aware
that something unethical and poten-
tially illegal occurred, we notified feder-
al authorities and agreed to cooperate
with them in their investigation,” a
spokeswoman said in an e-mail.

DONATIONS REJECTED

According to the indictment, compa-
nies that spurned Mr. Ruiz’s charitable
contribution requests and paid a total of
$88,000 in fines and penalties were:

= FOREMOST INSURANCE COS.

IN CALEDONIA, MICH.

Mr. Ruiz allegedly signed a letter say-
ing the company faced a $247,000 fine
for using adjusters not licensed in New
Mexico to handle New Mexico claims.
In December 2002, a stipulated order
was entered requiring it to pay a
$25,000 net fine, after suspending half
of a $50,000 administrative penalty.

= HARTFORD FIRE INSURANCE CO.

IN HARTFORD, CONN.

Mr. Ruiz allegedly signed an October
2002 letter saying the company faced
a $120,000 fine related to the alleged
unlicensed adjuster violation. Hartford
refused to donate to a charity and paid
a $10,000 administrative penalty.

“As soon as we became aware of the
alleged scheme by Mr. Ruiz, the Hart-
ford contacted New Mexico officials to
assist in the investigation and has coop-
erated fully ever since,” Hartford said
in an e-mail statement. “We are always
disappointed when it becomes neces-
sary to assist in the investigation and
prosecution of a public official.”

= AON HOME WARRANTY SERVICES.

Mr. Ruiz allegedly wrote the company
in May 2003 claiming that it faced a
$100,000 fine for operating without a
license and not responding to an earli-
er letter. The company declined to con-
tribute to either charity but agreed to a

net fine of $25,000, after suspension of
$75,000 of a $100,000 fine.

Aon has since sold the operation to
Warranty Group in Chicago.

B OHIO CASUALTY INSURANCE CO. GROUP

IN FAIRFIELD, OHIO.

Mr. Ruiz allegedly wrote the company
in August 2003 regarding unlicensed
claims adjusters and subsequently said
it faced a fine of about $400,000. The
company refused his offer to settle for
$35,000 paid to the two charities.
Instead, the company negotiated a
$25,000 fine in addition to a $15,000

suspended penalty that was recorded as

a disciplinary action.
Liberty Mutual Group Inc. recently
purchased the company.

W CENTRAL MUTUAL INSURANCE CO.
IN VAN WERT, OHIO.

Mr. Ruiz allegedly wrote the company
in November 2002 saying it faced a
$109,500 fine due to the claims adjuster
licensing problem but said it could pay
an unspecified lesser amount to SAL

According to the indictment, “Central
Insurance decided that it wanted to
donate to a different charity than SAL
When a Central Insurance representative
informed Ruiz of this, Ruiz became upset.
Although the Central Insurance repre-
sentative informed Ruiz that it would go
ahead and donate to SAI, Central Insur-
ance ultimately resolved the matter by
paying $3,000 administrative penalty.”

CONTRIBUTIONS MADE

According to the indictment, compa-
nies that contributed $102,000 to the
charities recommended by Mr. Ruiz were:

® CRAWFORD & CO. RISK SCIENCES GROUP INC.
Mr. Ruiz allegedly informed the com-
pany in October 2002 that it faced an
$117,000 fine relating to unlicensed
adjuster and claims issues. Crawford
sent a check for $30,000 to Con Alma
designated “for use of a videotape.”

® ACE AMERICAN INSURANCE CO./ESIS INC.

IN PHILADELPHIA.

Mr. Ruiz allegedly informed the com-
pany that it faced a maximum $22,500
fine. The company sent $2,000 to SAl to
go toward the purchase of copies of

“Manuel and the Magic Ring” and
“asked SAI to verify the amount of their
donation that would be tax de-
ductible,” the indictment said.

= HORACE MANNCOS. IN SPRINGFIELD, ILL.

Mr. Ruiz in the summer of 2003
allegedly told an insurer representative
that it faced a “significant” fine for
using unlicensed adjusters, or could pay
a lesser amount to charity.

“After the representative advised Ruiz
that Horace Mann could only make
contributions to education-related
charities, Ruiz told representatives that
Horace Mann could pay $20,000 to SAI
for the purchase of bilingual books.

Horace Mann sent a $20,000 check
to SAI after Mr. Ruiz had an organization
representative solicit a donation, the
indictment said.

= HERITAGE WARRANTY MUTUAL INSURANCE

RISK RETENTION GROUP INC.

IN CHARLESTON, S.C.

Mr. Ruiz allegedly sent a January
2004 letter saying the company sold
677 service contracts in New Mexico
and “it only takes 20 contracts to justi-
fy the maximum of a $100,000 fine.”

However, Superintendent Chavez
said it is perfectly legal to sell service
warranty contracts in New Mexico.

Heritage donated $15,000 to Con
Alma and $5,000 to SAI, according to
the indictment.

Craig Andrew, a director of the risk
retention group who lives in Dublin,
Ohio, said “we have been cooperating”
with the investigation and “we are not
the target of any investigation.”

® CUNNINGHAM LINDSEY U.S. INC. IN ATLANTA
Mr. Ruiz allegedly told a representa-
tive of the adjusting firm it faced fines in
excess of $100,000 for using unlicensed
adjusters. It sent $15,000 to Con Alma
and $15,000 to SAI in January 2005.

When asked for comment on the
case, Betsey Brewer, the immediate past
president of the CPCU Society, said any
company that faces a similar situation
involving a regulator should report
such activity to the proper authorities.

“Soliciting bribes, in whatever guise,
is unethical,” she said. ¥
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the Pony Exg
motto, the message

must go through.
]

Data communication
requires standards

By Gregory A. Maciag

T hink back to those
great old Westerns
with John Wayne or
Gary Cooper and how dan-
gerous it was to get the mail
through. A Pony Express
rider ran the risk of being
killed by bandits trying to
deliver a message.

Fortunately for us, com-
munication is a lot safer
these days. I don't think
any of us will be shot at by
a marauding outlaw while
delivering an insurance pol-
icy. While it may be safer, it
could still be a lot easier.
That's even truer as we are
all expanding across bor-

ders, entering new and
somewhat uncharted insur-
ance territories—the new
frontiers.

A recent report from
Deloitte points out that
“many insurers are now
looking toward emerging
markets—areas where the
local economies are grow-
ing rapidly and where indi-
viduals and business are
largely underserved in
terms of insurance.”

Well that part is no sur-
prise to most of us who
read stories on China and
India almost daily. But
what's also important is
that “insurers are by no
means restricting their

m Industry Focus | October 2007

plans to those emerging
markets...and areas ranging
from Mexico to Turkey to
Russia are being considered
by the industry,” according
to Deloitte. That's a lot of
frontiers.

The bottom line remains
the same: To paraphrase the
Pony Express motto, the
message must go through.

Companies around the
globe recognize this grow-
ing need for improved data
communication, whether
with business partners or
within their own organiza-
tions. They see how essen-
tial intra- and inter-compa-
ny data sharing is to their
survival. Recently, China
Life joined the Assn. for
Cooperative Operations
Research and Development,
opening up a new frontier
to ACORD data standards.
Articles in the industry
press regularly mention the
role of ACORD in London
Market activities and
reform. We've seen the
same in South Africa,
Japan, India and so on.

They all saw the value of
ACORD standards and
incorporated them, or are
planning to, into their sys-
tems and enterprise visions.
They are the trailblazers. As
the industry stretches fur-
ther, we need to bring that
message along as well.

But let’s not forget one
important factor: We're
never going to be identical.
While standards bring a
common foundation and
understanding, we'll retain
those things that make us
unique. You'll still rent an
apartment in Chicago and a
flat in London but, if we
create a standard under-
standing and eliminate
uncertainty, we'll still make
great strides to communi-
cate with each other, no

matter where we work.

Consider this: You're
based in New York and you
have operations in Beijing,
Berlin, Brighton and Banga-
lore. How do you get an
overall view of your compa-
ny? Each place is different,
operates in its own unique
way and may work with
data differently. Yet you
need to achieve efficient
data aggregation and risk
analysis. How do you com-
municate this information
in an efficient and timely
way? How do you share
data most effectively to
meet your needs? You need
data consistency and you
need data standards.

That’s why ACORD is
working with and talking to
companies and associations
around the world to help
form a foundation for com-
munication across all geog-
raphies and develop an
industry “lingua franca.” As
more countries become
active in the international
insurance marketplace,
they can more easily inte-
grate into the global tapes-
try, retaining their unique-
ness while celebrating data
commonalities.

So the next time you're
sending a message, think of
those poor Pony Express
riders and how far we've
come. But also think of how
much better things can be
once we share standards. ¥

Gregory A. Maciag is presi-
dent and chief executive offi-
cer of ACORD, the Pearl
River, N.Y.-based Assn. for
Cooperative Operations
Research and Development, a
global nonprofit insurance
association facilitating the
development and use of stan-
dards for the insurance, rein-
surance and related financial
services industries.




Mrocys

When they need financial advice, help with a merger or acquisition or capital to fund business
expansion, insurance industry companies frequently employ the services of investment bankers. With that in
mind, a number of investment banks have developed active insurance industry practices. Here’s a quick look at
some of the key investment banking firms active in helping insurance industry companies gain access to capital
and make the right financial moves. (Source for revenue figures: McKinsey & Co.)

Deutsche Bank A.G.

HEADQUARTERS: Frankfurt, Ger-
many, with offices around the world.

2006 CORPORATE AND INVESTMENT
BANKING REVENUE: $23.51 billion

WEB SITE: www.db.com

SERVICES: Through its Corporate and Investment Bank Group, Deutsche Bank is involved
in the origination, sales and trading of capital markets products, together with
corporate advisory, corporate lending and transaction banking businesses.

Goldman Sachs Group Inc.

HEADQUARTERS: New York, with
offices in financial centers around
the world

2006 CORPORATE AND INVESTMENT
BANKING REVENUE: $33.37 billion

WEB SITE: www2.goldmansachs.com

SERVICES: Taking a team-based approach
to its business, transactions conducted
by Goldman Sachs Investment Banking
division include mergers, acquisitions,
divestitures, the issuance of equity or
debt capital, or various combinations.

JPMorgan Chase & Co.

HEADQUARTERS: New York, with
offices around the world.

2006 CORPORATE AND INVESTMENT

BANKING REVENUE: $28.19 billion

WEB SITE: www.jpmorgan.com

SERVICES: Key products include mergers
and acquisitions advice, capital raising,
restructuring, risk management and
research. JPMorgan also participates in
proprietary trading and investing and
market-making in cash securities and
derivative instruments around the world.

‘ Lehman Brothers Inc. :

HEADQUARTERS: New York, with

regional headquarters in London and

Tokyo and offices around the world.

2006 CORPORATE AND INVESTMENT

BANKING REVENUE: $15.17 billion

WEB SITE: www./ehman.com

underwrites bonds across all product areas, including mergers and acquisitions;

and preferred stock.

SEval'CES: L.ehman-Brothers' Globjal Financial Institutions group advises and

asset-backed securities, equity, convertibles, investment grade and high yield debt, -

HEADQUARTERS: Investment bank-
ing operations in London and New

York, with offices around the world.

2006 CORPORATE AND INVESTMENT

BANKING REVENUE: $21.61 billion

WEB SITE: www.ibb.ubs.com

| UBS Investment Bank

SERVICES: UBS Investment Bank provides advice and execution capabilities to global
corporate, financial sponsor and hedge fund clients, including advising on mergers and

acquisitions, strategic reviews and corporate restructuring solutions.
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CURT ANDERSON is a
vp and chief financial
officer of Columbus, Ohio-
based international broker
network Assurex Global.

ilWORD

Plan now for successful perpetuation

re you a baby boomer—someone who
A was born between 1946 and 1964?

Then you need to begin thinking
about the perpetuation of your independent
agency right now. The aging of America’s
baby boomers means there will be many
more retirees in the coming 10 to 20 years
than we have seen in our lifetime. There is
no reason to believe the demographics of
independent agents and brokers will follow a
much different path.

Just like your personal retirement plan—
and clearly the perpetuation of your firm will
be a big part of that plan—a perpetuation
plan takes years to mature and pay off. You
cannot wait until the last several years before
retirement to implement a successful perpet-
uation plan.

In light of that, here are three things many
successful business owners already know.
Consider the impact they might have on the
future of your firm, your stakeholders and
your retirement.

START TO CREATE VALUE ON AN ONGOING BASIS. As a
privately held firm, you have the advantage
of not having to meet the earnings expecta-
tions of outside investors. This doesn’t mean
you don'’t worry about earnings, but it does
give you some flexibility when deploying
and leveraging earnings.

Of course, all firms want to become more
efficient and increase their earnings. Never-
theless, by reinvesting a portion of your bot-
tom line back into the growth of your firm—
whether by acquiring another firm or pro-
ducer, or by investing in technology and
training—you can accomplish several things.
You create more value in your firm; you
remain competitive and vibrant in the hiring
process; and you make it more attractive for
your current and potential future
owner/employees to buy into your firm.

HIRE, RETAIN AND REWARD THE RIGHT PEOPLE FOR
PERFORMANCE. Your employees and partners
are the engine that will drive the growth in
your firm’s value. Reward your performers by
giving them the opportunity to buy into the
firm on a long-term basis at the same time
they are helping build the value of your firm.

Existing principals don’t have to “give
away the store.” They just need to create the
opportunity for ownership for their key pro-
ducers and employees. True quality people—
the kind on whom you are betting your
retirement—will simply ask for the opportu-
nity, not a freebie.

Create a plan that lets these individuals
put some of their compensation at risk, or
one that gives them access to lending capital
in order to become partial owners and part-
ners.

The opportunity to help build something,
to help steer the ship—and yes, to build per-
sonal wealth—will do more to push them
and your company to the next level than
anything else you can do.

PLAN YOUR WORK AND WORK YOUR PLAN. Talk with
some of your peers who have had a perpetua-
tion plan in place for at least 10 years. I think
you will discover that, without exception,
the principals who implemented the plan

YOU CANNOT WAIT until the last
several years before retirement to
implement a successful perpetuation
plan.

will: a) own a smaller percentage of their
firm’s shares than they did before they
implemented the plan; and b) that smaller
percentage of shares will be worth more than
the shares they held before the plan’s exis-
tence. I think they will also tell you that they
could not have arrived at that point any
other way than by implementing a well-
thought-out perpetuation plan and sticking
to it.

Start now to identify sources of capital for
your employees to be able to “buy in.”
Bankers in general do not understand the
insurance brokerage business.

As we all know, time slips by quickly and
other events and circumstances vie to steal
our attention. Don’t wait. If you want to suc-
cessfully perpetuate your firm, you must
begin today to design and implement a com-
prehensive plan.
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Risk Manager
" OF THE YEAR

2008

Risk Management

- HONOR ROLL,

DEADLINE FOR NOMINATIONS:
~__ November 1, 2007

For nominating

forms and instructions,

call 312-649-5274

or e-mail:
rcoccia@Businessinsurance.com
or visit

Busmesslnsurance.comIRMOY

|
5

i

Nominations for the Risk Manager of the Year,
and Risk Management Honor Roll, are now being
accepted by Business insurance.

The Risk Manager of the Year, Award was created in
1977 by Business Insurance to increase 4récognitidn
of the risk management profession and to recognize
outstanding performance in the practice of risk

management. The Risk Management Honor Roll, was .

added in 1980 as a way to recoqmze worthy risk
managers and risk management programs in

industries not represented by the annual Rlsk Ménaqer

of the Year, award winner.

Executives anywhere in the world who"are involved in
risk management for a corporation, not-for-profit
institution or government entity can be nominated.

The nominations will be judged by a. panel
of executives representing all aspects of risk
management and the commercial insurance mdustry

Honorees are announced and profiled m-the annual
Risk Manager of the Year, feature issue published by

Business Insurance which is distributed at the RIMS .-~

annual Conference and Exhibition each spring. .Awa‘i'ds
will be presented at a special luncheon honoring these
risk managers. :

Business Insurance

;;;;;

www.Businessinsurance.com

Risk Manager of the Year, and Risk Management Honor Roll, are Registered Trademarks of
Business Insurance and Crain Communications Inc.



Clear Editorial Focus
/

Industry Focus makes things clear for executives ‘ COMING IN 2007
responeible for marketing, providing and |

administering commercial insurance related :

products and services. A monthly audience of ;‘ 72
more than 40,000" total readers including pass-along, | o
look to our editors to cut through the haze on the &%
topics, trends, developments and events that matter : =
to them most. ?

Every issue offers advertisers the ability to

showcase their products ard services to an

influential audience of purchasing decision-makers,

including: agents, brokers, consultants, insurers,

reinsurers, accountants, actuaries, attorneys,

adjusters, appraisers, financial institutions,

third-pa-ty administrators, captive managers, | NOVEMBER/DECEMBER

health care providers and cther service providers. :v;t{::ﬁgrsvgesomber 15
*BPA Circulation Statement, December 2006 )

For a sharper view of this kighly focused opportunity,
call your local sales office or e-mail n us
Advertising@Businessinsurance.com. sl

FOR STRATEGIC DECISION-MAK
IN COMMERCIAL INSURANCE

Aﬂml.emwltn

Insurance
NEWYORK: 212.210.0133 CHICAGO: 312.649.5276 www.IndustryFocus.com

LOS ANGELES: 323.370.2425 BOSTON: 617.292.4856
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In Brief

House panel OKs bar
on sex orientation bias

The House Education and Labor
Committee has approved the
Employment Non-Discrimination
Act, which would extend
nondiscrimination protections to
gay, lesbian, bisexual and
heterosexual individuals. The bill
that the committee approved on
a 27-21 vote would prohibit
employers from using an
individual's sexual orientation as
the basis for employment
decisions, including hiring, firing,
promaotion or compensation. The
protections would not be
extended to transgender
workers, though.

Nonfatal injuries
down in 2006

Nonfatal workplace injuries and
illnesses in the private sector
declined to a record low in 2006,
according to the Bureau of Labor

See IN BRIEF page 26
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CONSTRUCTION

Partnerships improve
project performance;
builders and
designers
may face
liability for
climate :
change; -
tunnel design |
4 may reduce E

the surety market appears
stable for now. PAGE 11
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Senate panel OKs

backstop

Seven-year extension
for TRIA program
wins Bush support

By JERRY GEISEL

WASHINGTON—Legislation®  to
extend the federal backstop for ter-
rorism coverage for
Seven more years is on
its way to the Senate
floor, with a much
greater chance that it
will win final congres-
sional approval this
year.

The prospects for
another extension of
the Terrorism Risk
Insurance Act, which
was first passed five
years ago, received two
big boosts last week
when the Senate Bank-
ing, Housing and
Urban Affairs Committee over-
whelmingly approved a bipartisan
TRIA extension bill and Secretary of
Treasury Henry Paulson said the
Bush administration would not
oppose the committee bill.

The administration’s new posi-
tion came three weeks after a warn-
ing by the Office of Management
and Budget that senior administra-

Sen. Chris Dodd, D-
Conn,, helped craft a bill
to extend the backstop
for terrorism losses.

renewal

tion officials would recommend
that President Bush veto any bill
that resembled the House’s version
of a TRIA extension bill.

In the wake of that warning,
Banking Committee Chairman Sen.
Chris Dodd, D-Conn., and ranking
minority member Sen. Richard
Shelby, R-Ala.,, worked together to
fashion a bill that would win bipar-
tisan support and
eliminate the presi-

dential veto threat,
observers say.
“Sen. Dodd has

been a longtime leader
on TRIA. His leader-
ship has been key, He
knew what had to be
done to get the mea-
sure approved on a
bipartisan basis and to
get the administration
to go along” said
Leigh Ann Pusey, chief
operating officer of the
American Insurance
Assn. in Washington.

With the strong backing of Bank-
ing Committee bill—the panel
approved the measure on a 20-1
vote—and the Bush administration
withdrawing its veto threat, con-
gressional approval of legislation to
extend TRIA now is likely, Wash-

See TRIA page 24

Y CATERPILLAR IN
4 FEE FIGHT WITH

SUPREME COURT OF CANADA
LIMITS DISCLOSURE DUTIES
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REUTERS
Relatives aid an Iragi man injured in a recent shooting incident in Baghdad,
Irag, involving bodyguards working for Blackwater Worldwide.

Blackwater faces suit
over conduct in Iraq

Insurance coverage for earlier claims in dispute

By DOUGLAS McLEOD

WASHINGTON—Security contractor
Blackwater Worldwide is facing
wrongful death claims from a mass
shooting of Iraqi civilians last
month even as it wrestles with lia-
bility insurers over coverage of
claims in the 2004 deaths of four
Blackwater guards in Fallujah, Iraq.

A Philadelphia law firm and the
New York-based Center for Consti-
tutional Rights, a civil rights legal
organization, sued Blackwater last

week on behalf of the estates of
three men who were killed and one
who was wounded in a Sept. 16
shooting at the Nisoor Square traffic
circle in Baghdad.

In the incident, a convoy of
Blackwater bodyguards employed
by the U.S. State Department
opened fire in the square, killing 17
people and wounding more than
two dozen others. Erik Prince,
Blackwater’s owner and chief execu-

See BLACKWATER page 25

N.Y. to ease reinsurer collateral re

By ROBERTO CENICEROS

NEW YORK—Insurance regulators in
New York last week appeared to
take the lead among U.S. states by
announcing that it would relax col-
lateral requirements for non-U.S.

reinsurers operating in the state.
The move, which New York regu-
lators hope other states will follow,
comes as the National Assn. of
Insurance Commissioners contin-
ues to formulate a model law
changing reinsurance collateral

crain

Entire contents copyright © 2007 by Crain Communications Inc. All rights reserved,
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requirements that could be adopted
by all states.

The New York Insurance Depart-
ment's proposal, which would elim-
inate collateral requirements for
highly rated non-U.S. reinsurers
and impose a sliding scale for collat-
eral on other reinsurers, drew quick
condemnation from U.S. insurer
groups. The proposal would do little
to increase reinsurance capacity and
likely make it harder for U.S. insur-
ers to collect on their reinsurance
coverage, they say.

But London-based insurance
organizations praised the proposed
regulation, saying it would elimi-
nate an unnecessary burden on
many non-U.S. reinsurers.

The U.S. regulatory system’s com-

uirements

plex approach to credit for reinsur-
ance creates uncertainty about the
impact New York’s plan could have.
The regulation, which faces few
hurdles, has a proposed July 1,
2008, effective date.

With the information available
last week, it was difficult to deter-
mine whether New York’s plan
would benefit policyholders, said
Beaumont Vance, director of exter-
nal affairs for the Risk & Insurance
Management Society Inc. in New
York and senior enterprise risk man-
ager for Sun Microsystems Inc.

But it appears the proposal might
reduce transactional costs and
potentially impact policyholders

See COLLATERAL page 25



Are you ready to discuss the
opportunities created by climate change?

Ask Aon.

PETER BREITSTONE

clief executive officer

Aon Risk Services'

Environmental Services Group
A

While there may be debate about causes

of climate change, there is little dispute that

global warming is happening. As the physical,
financial, regulatory and legal risks associated
with climate change evolve, are you ready to
capture the developing opportunities?

Aon Risk Services provides you with a
comprehensive, tailored view of your industry
fo help you identify the opportunities of this
changing landscape.

Go to www.aon.com/ask and getf ready
for change.

Download our full perspective at
www.aon.com/ask to learn more about
embracing sustainable development.

ON




On the Web

SECTOR BRIEFINGS

Sector Briefing on

construction now online

The Construction Sector
Briefing, which covers best
practices, climate change
liability, tunnel design and surety
bond market trends, is now
available online. Go to
www.Businessinsurance.com/
sectorbriefings to see the entire
collection of stories about this
sector.

BIVIDEO

Re Views video on

reinsurance renewals

Business Insurance's Re Views
video series features Simon

i Gander,
chairman of
Gallagher Re
Inc.'s global
management
group,
discussing
Jan. 1 renewals and the role of
regulation on enterprise rise
management. Go to
www.Businessinsurance.com/
video.

ONLINE EXECUTIVE FORUM™

Workers comp webinar
on terrorism risk

Business Insurance will present
“Workers Compensation:
Protecting People in the Age of
Terrorism,” a live online
discussion, at 11 a.m. EST Nov. 14.
Join Bl Senior Editor Roberto
Ceniceros and a panel of
industry experts as they speak
about workers comp exposures
in the face of the continuing
threat of terrorism. Go to
www.Businessinsurance.com/
webinars.

ERM webinar archived
until Oct. 30

An archived version of Business
Insurance's free webinar
“Enterprise Risk Management
the Real World" is available until
Oct. 30. Produced earlier this
year, the discussion features a
panel of experts discussed ways
to implement ERM. Go to
www.Businessinsurance.com/
webinars.
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Former managers used
propriety information
for fac business: Ruling

By DOUGLAS McLEOD

STAMFORD, Conn.—A state judge
has dealt a setback to Arch Capital
Group Ltd. in its battle with Gener-
al Re Corp. over the mass defection
earlier this year of Gen Re faculta-
tive underwriters to Arch.

Connecticut  Superior Court
Judge Taggart Adams last week
issued a temporary injunction
against Arch, finding that several of
the defecting executives misappro-
priated Gen Re trade secrets in set-
ting up a property facultative rein-
surance operation at Arch.

Judge Adams ordered Arch not

GEN RE'S BATTLE WITH ARCH

Business Insurance October 22, 2007 | 3

Judge bars Arch from using Gen Re secrets

Major events so far this year in the yet-to-be-resolved legal battle between the reinsurance

companies:

APRIL-Four top General Re Corp. facultative officials quit to join Arch Capital
Group Ltd. Twenty-six other fac employees join them soon afterward.

MAY—Gen Re sues Arch and the four executives for misappropriating trade
secrets, and obtains a temporary restraining order.

JUNE-The TRO is replaced with an agreed order under which Arch consents not to

use Gen Re proprietary information.

AUGUST-Arch files counterclaims charging Gen Re with misusing the court to
block competition and with libeling Arch in communications with clients.

OCTOBER-A Connecticut state judge enters a temporary injunction against Arch
after finding that it misappropriated Gen Re trade secrets.

to use or divulge any Gen Re pro-
prietary information or trade

secrets, including loss cost data
that the judge concluded Arch offi-

cials were using to compete with
Gen Re.

The dispute began in April when
four of Gen Re’s top property facul-
tative underwriting executives—
Steven Franklin, Jennifer Apgar,
Philip Augur and Kenneth Vivian—
quit to start a new facultative
unit in Farmington, Conn., at
Arch. Within a week, 26 other Gen
Re facultative employees followed
suit.

Gen Re discovered later that Mr.
Franklin had discussed job possibil-
ities for himself and the other exec-
utives—and outlined business
plans—with at least five other rein-
surers starting in 2005, court filings
say.

By August, the new Arch faculta-
tive operation had written a “sub-

See GEN RE page 24

Canada ruling may limit
D&O liability lawsuits

Deterrent to plaintiffs
added, but court also
bars a type of defense

By GLORIA GONZALEZ

OTTAWA—A Supreme Court of
Canada ruling that limits the disclo-
sure obligations of directors and offi-
cers and allows them to recoup
defense costs if they prevail in secu-
rities litigation could minimize the
number of D&O claims filed in
Canada, insurance experts say.

The decision, however, is not a
total victory for Cana-

forecasted figures due to unseason-
ably warm weather across much of
Canada. The company did not dis-
close the lagging results until after
the PO closed; when Danier did
revise its forecast in June 1998, its
stock price dropped sharply, and
shareholders went to court and
received class action status in accus-
ing the company and its officers of
prospectus misrepresentation.

Disclosure obligations
A trial judge found in May 2004
that Danier should have disclosed
the results before closing the IPO

and awarded substantial damages,
but the Ontario Court

dian companies of Appeal overturned
because the Supreme Taken as Whﬂle, the ruling in 2005.

Court also said direc- ay In Douglas Kerr vs.
tors and officers may I quess |t S MOT®  Danier Leather Inc., the
not use a business T Supreme Court ruled
judgment defense ﬁf d pOSItI\!e that after filing an IPO,
when they fail to make e Ontario’s  securities
legally required disclo- decision than @  statute timits the dis-
sures of material . - closure obligations of
changes to their busi- ﬂeqatme one. directors and officers to

ness, operations or cap-

ital.
. “Taken as whole 1 Aon Reed Stenhouse
guessit's more of a pos-

itive decision than a

negative one,” said Bri-

an Rosenbaum, a member of the
legal and research practice of the
financial services group of Aon Reed
Stenhouse in Toronto. “Had it gone
the other way, it probably would
have had a more profound effect.”

In May 1998, Toronto-based
Danier Leather Inc.—a designer,
manufacturer and retailer of leather
and suede clothing and acces-
sories—made an initial public offer-
ing of its shares through a prospec-
tus, which contained projected rev-
enue and earnings for its 1998 fiscal
year,

An internal company analysis
prepared a few days before its IPO
closed on May 20, 1998, showed
tevenue and earnings lagging the

Brian Rosenbaum,

material changes to an
organization’s business,
operations or capital.
Since its revenue short-
fall was caused by
unusually warm weath-
er—a material fact rather than a
material change—Danier did not
breach its statutory obligation to dis-
close, the Supreme Court ruled.

“They made it fairly clear that a
material fact that could affect rev-
enues was not in and of itself a
material change,” said Fric Dolden,
an insurance attorney with Vancou-
ver-based Dolden Wallace Folick
LLF.

The decision affirmed the Court
of Appeal’s finding that the trial
judge erred in ruling that Danier
had an obligation to disclose materi-
al facts during the distribution phase
of an IPO—the time between filing a

See DISCLOSURE page 24

Equipment maker Caterpillar is suing its broker of record, Aon, charging it
steered business and manipulated pricing. Aon calls the charges “meritless.”

Caterpillar accuses Aon
of steering, misconduct

By SALLY ROBERTS

PEORIA, l.—Chicago-based Aon
Corp, is once again facing fraud and
anticompetitive charges relating to
its business practices—this time by
longtime client Caterpillar Inc.

Similar to allegations made in
2005 by attorneys general in Con-
necticut, Illinois and New York,
Peoria, Ill.-based Caterpillar charges
that Aon steered business to favored
insurers, tied the placement of retail
insurance business to the purchase
of reinsurance brokerage services
and manipulated pricing on client
placements.

But unlike the 2005 suit that
charged the Chicago-based broker-
age with fraud and unjust enrich-
ment, and the simultaneous settle-
ment, Caterpillar accuses Aon and
units Aon Risk Services of Ilinois
Inc. and Aon Re Global of five
counts of violating federal and state
antitrust laws in addition to various
other fraud and unjust enrichment
allegations.

The suit, filed in U.S. District

Court in Peoria, Ill., seeks damages,
attorneys fees, restitution and dis-
gorgement.

In March 2005, Aon agreed to
pay $190 million in client restitu-
tion and to change various business
practices in its settlement with the
three state attorneys general (BI,
March 4, 2005).

According to Caterpillar’s com-
plaint, the heavy equipment maker,
before and after the 2005 settle-
ment, asked Aon to review docu-
ments and information relating to
its policies in an attempt to deter-
mine whether the alleged business
practices affected Caterpillar and, if
5o, to what extent. Aon, however,
failed to respond with adequate
information, the suit charges.

Because Aon remains Caterpillar’s
insurance broker, Caterpillar faces
continued injury from the alleged
improper business practices, the suit
alleges. Caterpillar has been an Aon
client since 1981, the suit notes.

An Aon spokesman said the law-
suit is “vtterly meritless” and that it
intends to defend itself “vigorously.”
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Mental health parity bill advances to House floor

Current law differs
significantly from
House, Senate bills

By JERRY GEISEL

WASHINGTON—Mental health care
benefits parity legislation is headed
to the House floor—and a future
showdown with the Senate.

Last week, the House Energy and
Commerce Committee approved—
on a 32-13 vote—legislation that
would require group health care
plans to offer the same coverage for
mental disorders as they do for oth-
er medical conditions. H.R. 1424
also would require coverage for all
mental health care services listed in
the most recent edition of a diag-
nostic treatment manual published
by the American Psychiatric Assn.

It isn't known when the full
House will take up the measure,
which earlier was approved in simi-

lar form by two other House com-
mittees. But House passage of the
measure is considered certain,
which then will set the stage for a
conference committee to try to
work out differences between the
House bill and a measure passed last
month by the Senate that has been
endorsed by numerous employer
and insurer groups.

While both the House and Senate
bills require parity for treatment of
mental health care disorders, the
Senate bill would leave it to
employers to decide which mental
health care conditions they would
cover. If a condition is covered,
though, coverage would have to be
on the same basis as coverage for
other health conditions.

Both the House and Senate
versions represent a big change
from the current federal parity
law. That 1996 law, which legisla-
tors have renewed several times,
bans discriminatory annual and
lifetime dollar limits for mental

AP
A failed amendment proposed by Rep.
Heather Wilson, R-N.M., would have
replaced the House measure with a more
modest bill passed by the Senate.

health care expenses,

However, the law allows employ-
ers to discriminate in other ways.
For example, it is legal for a health
care plan to limit the number of
annual outpatient visits for treat-

ment of mental health disorders it
will cover, while not imposing a
comparable limitation for othet
medical conditions.

The 1996 law also permits such
designs in which group health care
plans will reimburse 80% of medical
expenses but only 50% of expenses
related to treating a mental disor-
der.

Prior to passing the measure,
House Energy and Commerce Com-
mittee members unsuccessfully
tried to win passage of a substitute,
proposed by Rep. Heather Wilson,
R-N.M., that essentially would have
replaced the panel's bill with the
measure passed by the Senate.

Rep. Wilson warned that if
Congress passes the House bill—
requiring coverage of all mental
health care conditions listed in the
psychiatric industry’s compendi-
um—the likely result would be less
coverage.

Rep. Wilson said the cost of
expanding plans would be so great

that some employers simply would
stop covering mental health care
services.

Additionally, Rep. Wilson said
the Senate bill has a far better
chance of winning final congres-
sional approval and being signed
into law.

Rep. Joe Barton, R-Texas, said he
didn't see how the House bill would
be accepted by the Senate, adding
that he didn't understand why
health plans should be required to
cover a mental condition just
because it is listed in a manual.

But Rep. Frank Pallone, D-NJ,,
said the approach taken by the Sen-
ate, in which employers would
retain the ability to decide which
mental health care conditions they
would cover, “would not accom-
plish much. It would be practically
no coverage at all.”

Rep. Anna Eshoo, D-Calif,, said
the Senate bill discriminates by
diagnosis. “If you want to gut the
bill...go for the substitute,” she said.

Marsh acts to step up
shareholder protection

Provision to restrict
exec compensation

kicks in after takeover
By DAVE LENCKUS

NEW YORK—Marsh & Mclennan
Cos. Inc. has adopted two new poli-
cies that could reduce executive
compensation should there be a
change in control of the company
and after corporate financial restate-
ments, the company informed secu-
rities regulators last week.

Marsh announced its
“double-trigger” provi-
sion for equity-based
awards and its “claw-
back” of incentive com-
pensation after finan-
cial restatements in an
8-K filing with the Secu-
rities and Exchange
Commission.

The changes are
“something that is
growing in popularity
every single day”
throughout corporate °
America, said Dan
Moynihan, a principal with execu-
tive compensation consultant Cor-
porate Resources Inc. in Upper Sad-
dle River, N.J.

Companies increasingly are
attempting to protect shareholders
from executives who previously
could have become unduly
enriched after  management
changes that do not threaten their
jobs or when their own misdeeds
led to financial restatements, he
said.

The double-trigger provision for
equity-based awards granted after
March 15, 2007, addresses when
executives should be able to draw

Under the ‘clawback’
policy, Marsh has
reserved its right

to cancel an officer's
incentive compensa-
tion award or recov-
er portions of com-

pensation it paid any
officer after July 19,
2007, if that execu-
tive engaged in
misconduct leading
to restatement of
financial results.

their severance pay after a change in
control of the company. Previously,
executives would have fully vested
in any equity-based award plan—
unless specifically stated other-
wise—upon a change in control of
Marsh.

Under the new double-trigger
provision, full vesting could occur
during the first 24 months after the
change in control only if the execu-
tive was terminated without cause
or resigned “for a good reason.”

Without the change, executives
who were not fired or demoted or
did not see their offices moved far
away after a change in
control at the company
could have enriched
themselves by collect-
ing their severance
benefits, even though
they faced no substan-
tial change in their
lives, Mr. Moynihan
explained.

Under the clawback
policy, Marsh reserved
its right to cancel an
officer’s incentive com-
pensation award or
recover portions of
compensation it paid any officer
after July 19, 2007, if that executive
engaged in misconduct leading to
restatements of financial results.
Marsh would be able to recover the
difference between the amount the
officer received and the amount
that Marsh would have paid the
officer under the restated financial
results.

Marsh said it would not try to
recover incentive compensation
paid more than three years prior to
the date the applicable restatement
is disclosed. It also said it knows of
no reason it would have to invoke
the policy against any officer.

Patient safety tops priorities
of health care risk managers

ASHRM panel: Organizational support backs shift in thinking

By KRISTIN GUNDERSON HUNT

CHICAGO—Patient safety is at the forefront of
health care risk management—a shift from
years ago, a group of expert panelists said.

Communicating patient safety across health
care institutions is the No. 1 priority of health
care risk managers, according to panelists
speaking at the 2007 American Society for
Healthcare Risk Management conference held
Oct. 10-13 in Chicago.

Geri Amori, a panelist and senior director of
the Lansing, Mich.-based Risk Management &
Patient Safety Institute, said the increasing

institutionwide focus on patient safety parallels
the shift in thinking regarding health care risk
managers’ responsibilities.

Ms. Amori, who is based in Shelburne, Vt.,
said health care risk management has histori-
cally been perceived as a reactive function, but
the industry is starting to accept the idea that
proactive action can prevent loss.

“It's very easy in health care to see the risk
manager as a person of last resort—someone we
go to when something is wrong,” Ms. Amori
said.

See SAFETY page 6

Clinical trials pose set of risks
as well as institutional rewards

Risk managers advised to take an active role in oversight

By KRISTIN GUNDERSON HUNT

CHICAGO—The abundance of clinical research
taking place coupled with today’s increasingly
litigious society have made clinical trials an
area that U.S. health care risk managers cannot
afford to ignore.

Experts made that point while speaking on
managing clinical trial risks at the American
Society for Healthcare Risk Management annu-

~ al conference held Oct. 10-13 in Chicago.

Panelists said risk managers must be aware of

and involved with clinical trials, which test the
safety and effectiveness of medical treatments
or devices, taking place at their institutions.

“As a risk manager, your job is to help lower
the cost of risk by mitigating exposure. Any
clinical trial has the risk of exposure,” said
Chicago-based panelist Frank Dodero, senior vp
for Aon Healthcare and chairman of Aon
Healthcare Executive Management Committee
in Chicago.

See TRIALS page 6
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Trials: Review boards subject to lawsuits

CONTINUED FROM PAGE 4

Lawsuits stemming from clinical
trials have increased, the panelists
said.

The panelists reported that com-
plaints filed against clinical trial
investigators alone increased from
11 in 1992 to 131 in 2001, accord-
ing to the Food & Drug Administra-
tion Office of Compliance, Center
Watch.

Mr. Dodero said the increase in
lawsuits is a result of more compa-
nies performing clinical trials in
areas such as biotechnology and
pharmaceuticals. He also said plain-
tiffs’ attorneys are more active and
getting more familiar with these
areas.

The most common complaints
appearing in lawsuits include medi-
cal professional liability or product
liability negligence, financial con-
flict of interest when patients aren’t
told about a provider's stake in the
testing, inadequate informed con-
sent, violation of state or federal
regulations, breach of right to be
treated with dignity, fraud and
breach of confidentiality, according
to the panelists.

Defendants often named in such
lawsuits are clinical investigators,
such as the participating hospital or
physician, the trial sponsor that
manufactures the drug or device
being tested, the clinical research
organization, the FDA and the
Department of Health and Human
Services, and institutional review
boards.

Mr. Dodero said getting acquaint-
ed with an organization’s institu-

tional review board is a crucial step
risk managers should take to miti-
gate risk. Institutional review boards
or independent ethics committees
review and monitor biomedical and
behavioral research involving
human subjects.

Such boards have the authority
to approve, modify or disapprove
research in accordance with FDA
and DHHS regulations. They are
made up of at least five members

‘Institutional review
boards are leaving
themselves open to be
named in lawsuits. There
is a precedent for it. It's
an obligation that must
be taken seriously.

Frank Dodero, Aon Healthcare
[ |

who are scientists, lawyers, ethi-
cists, administrators and lay peo-
ple.

Their responsibilities include pro-
tecting individuals and their priva-
cy, overseeing research activities,
ensuring studies comply with feder-
al rules and that principal investiga-
tors are competent, enforcing prop-
er informed consent, monitoring
ongoing research, and suspending
or terminating a study if deemed

necessary.

With such far-reaching responsi-
bilities, institutional review boards
can be sued, which is why risk man-
agers need to be involved with their
institution’s boards, Mr. Dodero
said.

“Institutional review boards are
leaving themselves open to be
named in lawsuits,” he said.
“There is a precedent for it. It's an
obligation that must be taken seri-
ously.”

Some risk managers at the confer--

ence said they are a member of their
organization’s institutional review
boards. However, more risk man-
agers said they weren't entirely
familiar with their review boards
and certainly didn’t know of every
clinical trial taking place at their
institution.

Mr. Dodero said risk managers
also should ask about the studies
taking place and evaluate the
research being conducted.

In addition, risk managers should
evaluate whether the board is over-
whelmed with studies and if an
additional board is needed.

Missteps usually occur when a
board is overworked and doesn’t
have the means to be cautious, he
said. Taking on less research is not
usually a consideration institutions
prefer, Mr. Dodero added.

“No one wants to take on less
research because it generates rev-
enue,” Mr. Dodero said, “and
beyond that, it certainly is nice visi-
bility for the institution if it's
involved in a successful clinical trial
and involved in the development of
a new therapy.”

Honorees are announced and profiled in the
annual Risk Manager of the Year, feature
published by Business Insurance which is

distributed at the RIMS annual Conference and
Exhibition each spring, Awards will be
presented at a special lunchean

honoring these risk managers.
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ASHRM conference draws
nearly 1,800 attendees

CHICAGO—The American Soci-
ety for Healthcare Risk Man-
agement held its annual con-
ference and exhibition Oct. 10-

13, attracting about 1,800 paid
attendees.

The Chicago gathering
offered 57 educational sessions
and 166 exhibitors.

Topics covered during the
sessions included patient
safety, retail clinics and
health care security, manag-
ing technology and informa-

tion risks, and managing risks
in clinical trials. ASHRM is a
personal membership group
of the American Hospital
Assn.

The 2008 ASHRM confer-
ence and exhibition will take
place Oct. 2-5 at the Hynes
Convention Center in Boston.

For more information, corn-
tact Chicago-based ASHRM at
312-422-3980 or by e-mail at
ashrm@aha.org.

—By Kristin Gunderson Hunt

Safety: Proactive action
can help prevent losses

CONTINUED FROM PAGE 4

She said while risk managers have
long been concerned about patient
safety, they didn’t have the organi-
zational support they needed to
make patient safety a priority across
their institutions.

That changed, she said, when the
Institute of Medicine in Washing-
ton released the report “To Err is
Human: Building a Safer Health Sys-
tem” in 1999 and when the Oak-
brook Terrace, Ill.-based Joint Com-
mission developed patient safety
standards in 2001.

The Institute of Medicine report
revealed preventable medical
errors have cost hospitals nation-
wide between $17 billion and $29
billion per year. It also indicated
errors caused patients to lose trust
in the health care system and
diminished satisfaction by both
patients and health care profes-
sionals.

Ms. Amori said the Joint Com-
mission standards also launched an
emphasis on patient safety and
helped create a system in which risk
managers and their institutions
could rely to proactively manage
risks.

In support of the changing role of
the health care risk manager, the
panelists presented results from a
2006 national job analysis survey,
which was distributed exclusively to
ASHRM members.

The survey was a collaborative
effort by the Chicago-based Ameri-
can Hospital Assn. Certification
Center, Chicago-based ASHRM and
Olathe, Kan.-based psychometric
consulting firm Applied Measure-
ment Professionals Inc.

The analysis was based on 562
health care risk managers’ respons-
es, in which they rated their job
tasks for frequency of performance
and importance, It followed a simi-
lar analysis of 381 health care risk
managers in 1999, in which the
results varied.

In 2006, health care risk man-
agers tanked their most important
tasks as communicating patient
safety, followed by maintaining
relationships and communication

with nurses and high-risk clinical
departments, overseeing investiga-
tions of adverse events, notifying
insurers of actual or potential
claims, maintaining incident report
data, and facilitating educational
programs for nursing and clinical
staff, among other items.

While the 1999 survey revealed
similar concerns regarding notify-
ing insurers of claims and facilitat-
ing educational programs for nurs-
ing and clinical staff, it also ranked
health care risk managers’ most
important tasks as ensuring leader-

‘The best risk
management is proactive
risk management. When
we are not proactive,

we really are not living

up to our mission of
providing safe and trusted
health care.’

Geri Amori
Risk Management &
Patient Safety Institute

ship was informed in high-exposure
cases and tracking trend data or
lawsuits, Patient safety was not
ranked as a top priority.

Ms. Amori said the switch to a
patient safety culture has been a
welcome one to many risk man-
agers. She said the environment is
more collaborative, and the risk
manager should be viewed as a
resource with knowledge the orga-
nization can utilize, not someone to
solely rely on when a complaint
comes up or a lawsuit is filed.

“The best risk management is
proactive risk management,” she
said. “When we are not proactive,
we really are not living up to our
mission of providing safe and trust-
ed health care.”
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Bipartisanship shines
in TRIA extension bill

WHAT LEGISLATIVE STRATEGY is most likely to be successtul?

The answer—an obvious one, but one congressional leaders of both
political parties have increasingly ignored in recent years—is a bipar-
tisan approach to crafting legislation.

Happily, party leaders—at least in the Senate—have taken a bipar-
tisan approach in the drafting of legislation to extend the Terrorism
Risk Insurance Act, which is set to expire at the end of this year.

As we report on page 1, the Senate Banking, Housing and Urban
Affairs Committee last week passed a measure to extend TRIA for sev-
en more years with just one dissenting vote.

Simultaneous with the committee action, Secretary of Treasury
Henry Paulson said the adminis-
tration could live with the panel’s e
bill. Only weeks before, following Politics is the art Of
the passage of a different TRIA bill compromise.
in the House of Representatives,
administration officials put out I
the word that the House measure
would likely be vetoed if it made it to President Bush's desk.

The Senate committee action did not just happen in a vacuum. It
was the result of Banking Committee members, most notably Com-
mittee Chairman Sen. Chris Dodd, D-Conn., and ranking minority
member Sen. Richard Shelby, R-Ala., working together to find a com-
mon ground.

Sen. Dodd has supported a very long or even permanent TRIA
extension, while Sen. Shelby has been, from the beginning, a TRIA
opponent. But politics is the art of compromise and that is what these
two political leaders have done.

We think the case for a TRIA extension is overwhelming—the fed-
eral backstop is essential to ensure the availability and affordability of
coverage from insurers against terrorist attacks.

Now, we hope the Senate acts quickly on the Banking Committee
bill, with legislators then following to promptly resolve differences
with a House-passed TRIA measure so that a final bill can be sent to
President Bush that he will sign into law.

New York takes lead on
reinsurance collateral

NEW YORK'’S PROPOSAL to ease collateral requirements on foreign
reinsurers is drawing praise and criticism.

As we report on page 1, some U.S. insurers and reinsurers say the
move won't increase reinsurance capacity and will make reinsurance
harder to collect. European reinsurers welcome the proposal, which
will put them on a more even footing with U.S.-based reinsurers.

We think New York's action is commendable for several reasons.
Firstly, the state insurance department is not waiting for consensus
from the National Assn. of Insurance Commissioners, which has been
gathering support for relaxing collateral rules over the past two years.
While New York isn't exactly breaking rank with the NAIC, it isn't
afraid to take the lead from an organization that makes molasses look
speedy. Secondly, New York realizes that it will attract reinsurance
business through sensible regulation that makes doing business easier.

New York Insurance Superintendent Eric Dinallo noted that the
proposal applies to highly rated reinsurers, not those with marginal
financial security, and U.S. cedents are welcome to negotiate their
own collateral arrangements directly with foreign reinsurers. Rightly
50, though we acknowledge that smaller ceding insurers don't neces-
sarily have the clout to demand full collateral.

Not having to post collateral equal to 100% of expected liabilities
through funds on deposit or credit facilities means reinsuzers can
deploy more capital to help insurers strengthen their own balance
sheets. That seems sensible to us.

WHERE WOULD I
FIND THE
ANTICOMPETITIVE
AND CONSPIRACY
ACCESSORIES?

Letters

ARRC ready to battle ‘red light states’

TO THE EDITOR: We in the self-insur-
ancs communite appreciate your cov-
erage of the conflict among states
regarding the legal rights of risk reten-
tior. groups that operate under the
federal Liability Risk Retention Act
(“Risx Retenticn Groups Criticize
Overzealous States,” Oct. 8).

While in the political world, news
mecia have identified so-called “red”
and “blue” states, in the self-insur-
ancz world regarding risk retention
groups we have “green light” and
“red light” states. The “green light”
statzs are those :hat abide by the fed-

eral law that allows risk retenzion
groups that are licensed in any state
to operate in all other states. The 'red
light” states are those that ignore Zed-
eral law and apply their own regulato-
ry challenges or taxation on RRGs.
This situation has become con-
frontational among the states because
the federal Liability Risk Reten:ion
Act of 1986 did not assign enfcrce-
ment responsibility to any feceral
government agency. So, we are left
with tae situation of states that open-

See LETTERS page 26
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Best practices improve project performance

Client, contractor partnerships key to a successful construction project

By BEN NORRIS

With cost and time overruns a key risk for
major construction projects, organizers of the
2012 Olympics can learn from best risk man-
agement practices of successful buildings such
as Terminal 5 at London’s Heathrow Airport.

Since London celebrated its successful bid
for the 2012 Olympic Games, the estimated
cost of the event has risen from an initial £2.4
billion ($4.9 billion) to the current £9.35 bil-

lion ($19.09 billion). The construction budget
is now set at £5.3 billion ($10.82 billion) with
a £2.7 billion ($5.51 billion) contingency
fund,

“The main risks for the 2012 Olympics are
time and cost overruns, which are always an
issue for construction projects,” said Birming-
ham, England-based Stuart Pemble, partner at
London-based law firm Mills and Reeve L.L.P.

Time will prove a particular complication
for the 2012 Olympics, which has a “drop

dead date” or finite completion date. This will
mean that the Olympic Delivery Authority
will need to be flexible in other areas, said
Paul Hopkin, technical manager of the Lon-
don-based Assn. of Insurance and Risk Man-
agers.

“In other projects, you can have some flex-
ibility on the three main issues of budget,
time scale and specification. In the case of the

See PRACTICES next page
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Land acquisition was completed
during the summer for the more
than 750-acre London site,
shown under construction last
November, that is to host the
2012 Olympic Games. Some 200
businesses and more than 400
residents had to move to make
way for building the Olympic sta-
dium, athletes’ village and other
sports facilities. "By helping
businesses find new sites we
have so far safequarded 98% of
jobs and in every case we will
continue to offer support as peo-
ple settle into their new homes
and premises,” Manny Lewis,
chief executive of the London
Development Agency, said in a
July statement.

ZUMA PRESS

Practices: Heathrow terminal points positive path for 2012 Olympics

CONTINUED FROM PREVIOUS PAGE

Olympics, one of those—time—is absolutely
fixed, and so you need to scrutinize the pro-
ject all the more and have flexibility on the
other issues,” Mr. Hopkin added.

To avoid these risks, the London-based
Olympic Delivery Authority—the public body
responsible for developing and building the
new venues and infrastructure for the games
on behalf of the London Organizing Commit-
tee of the Olympic and Paralympic Games—
should concentrate on construction project
procurement, Mr. Pemble said.

“Partnering,” which attempts to move away
from traditional “adversarial” relationships
between clients and contractors in favor of a
more homogenous approach, is crucial to the
success of the project, noted Laurence Gilmore,
construction and account director of London-
based Aon Ltd., a unit of Chicago-based broker-
age Aon Corp. “With any project nowadays,
particularly major projects, the partners
involved have got to work together. The days
of employer contractual fighting on-site has
gone. There is now the need to work together
in some form of partnering,” Mr. Gilmore said.

Terminal 5 at Heathrow Airport is seen as
an example of good project risk management
in the construction industry. The Terminal S
agreement, a legally binding contract between
the client, BAA Ltd, and its key suppliers,
states that BAA highlighted two key areas that
undermine progress, “cultural confusion and
the reluctance to acknowledge risk.” It recog-
nizes that “traditional arrangements can
result in a highly unproductive culture of
blame and risk.”

Project principles
The Terminal 5 agreement was based on pro-
ject management principles set out in two mid-

ZUMA PRESS

An Olympic inspection team visits the 02 Are-
na in April 2006. 02, which opened in July of
this year, is to host gymnastic and basketball
finals in the 2012 London Olympic Games.

1990s government-commissioned reports:
Constructing the Team by Sir Michael Latham
in 1994, and Rethinking Construction by Sir
John Egan in 1998.

As laid out in the Terminal 5 agreement,
BAA “accepts that it carries all of the risk for
the construction project” and a “premium is
placed on delivering solutions and results,”
according to the agreement.

This is done by way of a project incentive
fund that aims to balance the successes and
failures of individual contractors. It rewards
contractors for completing work on time and
within budget, experts say.

“What was different about the Terminal 5
agreement—its success—is that the time and
cost consequences were borne by the client in
the form of project insurance policy. Also, the
project pool proved successful and worked
well with the incentives given to the contrac-
tors,” noted Mr. Pemble.

Had BAA followed the traditional contract
approach, Terminal 5 would have been two
years late and 40% over budget. This is
according to Mathew Riley, BAA's commercial
director for Terminal 5, in an interview pub-
lished in the issue 31 newsletter from Turner
& Townsend, a construction management
consultant based in Leeds, England.

The ODA’s aim “will be to make sure that
contracts are suitably drafted to ensure that a
spirit of ‘partnering’ takes place together with
defined levels of retained risks and triggers for
reward for defined performance levels in the
execution of the works according to the con-
tract,” Robin Baines, director of construction
risks at London-based Willis Insurance Hold-
ings Ltd., said in an e-mail.

The form of contract used on the Wembley
Stadium project—in which the time and cost
overruns led to litigation between clients and
contractors—was a “fixed price” agreement,
which places the contractor at higher risk and
can encourage a culture of blame. It is one of
the major reasons why the project ended in
litigation between the client and supplier,
experts say.

“Trying to transfer risk is fraught with diffi-
culties,” said Jeremy Ure, business director of
Aon Ltd. “Designing a commercial (contract)
that allows one party to win over another just

gets you into court.” Mr. Ure added.

If disagreements over contractual obliga-
tions do occur, it is vital to have evidence to
back up any claims, noted Mr. Pemble. “With
big contracts and big projects, the paper trail
is vast, so claims get complicated. It often
becomes a battle of who has (kept a better)
record with claims. A problem for the
Olympic organizers is that regular users of the
system are more used to playing this game.
This is perhaps one area where the experi-
enced project partners could help.” Mr. Pem-
ble said.

Constant involvement

High levels of expertise on the client side
and continual assessments, through constant
involvement in the project, were also key to
the success of BAA's Terminal 5 project, said
Mr. Ure.

“BAA appears to invest strongly in a lot of
expertise in order to manage and be heavily
involved in each of the individual subpro-
jects,” Mr. Ure noted.

“They have constructed a good partnership
model, but this is underpinned by their great
involvement and continuing ownership of
the project. They had to recruit more project
managers on the BAA side, which reflects
their continual reviewing of requirements
and needs of their involvement,” added Mr.
Ure.

Although the organizers of the 2012
Olympics have yet to finalize their contracts,
they have agreed to the 2012 construction
commitments, which were drafted by the
Strategic Forum for Construction, a U.K. con-
struction industry body.

“The Olympics commitment charter is a
good framework, which encourages good
practice for a large construction project,” said
a spokesman for the Strategic Forum.
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Buildings’ carbon emissions pose potential liability

Risks arising from climate change spark move to improve energy efficiency within construction sector

By STACY SHAPIRO

Someday, building owners, contrac-
tors and designers could be held
liable for climate change and heat
exhaustion. These types of risks
should be considered today by
building owners, developers and
contractors to avoid claims in the
future, legal experts say.

Right now, however, no such liti-
gation exists involving the carbon
dioxide emissions of buildings con-
tributing to climate change,

although the liabilities may be
stacking up, according to legal
experts.

“It is the sort of liability issues
that are arising, which are similar to
those seen in tobacco and asbestos
litigation some time ago,” said Jose

Cofre, London-based associate with -

New York law firm LeBoeuf, Lamb,
Greene & MacRae L.L.P. “It is the
question of who caused the climate
change.”

Although litigation already exists
against power companies and auto-

mobile manufacturers seeking dam-
ages for their contribution to cli-
mate change, there is no known lit-
igation involving the carbon diox-
ide emissions of buildings, legal
experts agree. “This type of litiga-
tion is probably not imminent in
the next 10 or 20 years, but when
you look-at the litigious nature in
the United States, who knows,” Mr.
Cofre added.

“When you consider carbon
emissions, usually the focus is on

power producers or machines. But I

do not believe anyone has consid-
ered litigation involving buildings
even though buildings are big car-
bon contributors,” said attorney
Peter Roderick, a director of the
London-based Climate Justice Pro-
gram, which is under the auspices
of the Amsterdam, Netherlands-
based environmental pressure
group Friends of the Earth Interna-
tional.

Commercial and domestic build-
ings produce significant amounts of
carbon emissions that are blamed

-
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for the accelerated changes in the
earth’s climate, according to envi-
ronmental experts.

Carbon emissions

In London alone, existing com-
mercial and domestic buildings
contribute approximately 73% of
the capital’s carbon emissions, said
Mr. Cofre in an article on “The Rise
and Rise of Green Buildings” pub-
lished in Scottish Planning and
Environmental Law earlier this year.
Up to 50% of the United Kingdom’s
overall energy consumption is asso-
ciated with buildings, including the -
energy used to heat buildings and
to power the equipment inside
them, he stated.

The situation is similar in the
United States, where emissions
from residential and commercial
buildings accounted for 38% of

total U.S. carbon emissions in |

2004—more than either the trans-

portation or industrial sectors, Mr,
Cofre added.

‘When you consider carbon
emissions, usually the
focus is on power
producers or machines.
But | do not believe anyone
has considered litigation
involving buildings, even
though buildings are big
carbon contributors.

Peter Roderick,
Climate Justice Program

Worldwide, experts estimate that
40% of carbon emissions stem from
buildings.

A looming legal question is there-
fore emerging, said Mr. Cofre. “Giv-
en the scientific evidence as to cli-
mate change, can governments,
employers, developers, company
directors or others be held liable for
failing to adapt buildings to climate
change risks?” he asked in his arti-
cle. “The risk of liability, particular-
ly in tort, and in some cases crimi-
nal liability under health and safety
laws, is another impetus for adapta-
tion and for the emergence of
greener commercial properties,” he
said.

Today, owners, - designers and
developers already aim to construct
“green” buildings. But whether the
technology can keep up with
the change in climate is another
matter.

A 2005 report titled “Beating the
Heat” published by the United
Kingdom's Department of Trade
and Industry (now the Department
for Business, Enterprise and Regula-
tory Reform) concluded that

See BUILDINGS page 16
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The former Swiss Re tower in London was designed to be a low-enerqy building.
Because of its shape, it's able to harness wind and minimize use of artificial air
conditioning and lighting. Swiss Re sold its London headquarters in February.
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Buildings: Emissions could create liability

CONTINUED FROM PAGE 14

simple passive measures, such as
opening the windows, could stop
most homes in London from over-
heating well into the 2080s, and
most offices and schools until the
2050s.

After that, mechanical cooling
such as air conditioning would be
necessary even though this would
contribute to carbon emissions. If
passive cooling and mechanical
cooling systems are combined
“with careful design and system
management, such buildings can
provide high levels of indoor com-
fort while still operating in a rela-

tively energy efficient manner,”
said the report. However, in Lon-
don, the report found that
increased thermal discomfort is like-
ly to be a major problem for many
existing buildings unless they are
adapted for the expected change in
climate.

“Buildings which are designed
using historic climate data may
overheat,” Richenda Connell,
one of the authors of “Beating
the Heat,” said. “These buildings
may start to fail with the expected
strong increase in temperatures,”
said Ms. Connell, who is develop-
ment director for climate risk man-
agement consultant Acclimatise in

2013.
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Southwell, England.

Thinking about climate change
and reduced carbon emissions
when constructing or refurbishing a
commercial or domestic building
could ensure a lasting legacy of sus-
tainable development and possibly
reduce future liability costs, experts
add.

Stringent limitations

Such actions are likely to be
spurred on by a European Union
directive on energy performance
of buildings (2002/91/EC) that
imposes new and more stringent
limitations on allowable carbon
dioxide emissions from new
and refurbished buildings. The
directive was introduced after
European Commission research
indicated that by improving energy
efficiency, carbon emissions from
buildings could be reduced by
22%.

This will help the European
Union to meet its climate change
objectives under the Kyoto Protocol
commitments, as well as improve
the energy performance of new and
existing buildings, U K. government
sources say.

Though the directive was passed
in 2003, it did not become law until
January 2006, Member states have
36 months, or until the end of
2008, to implement the directive
into national law and another three
years to form regulations for energy
performance certificates.

Come April next year, the United
Kingdom will introduce new regula-
tions to require energy performance
certificates for commercial build-
ings and display energy certificates
at public buildings. “Their effect is
to treat buildings in much the same
way as electrical appliances assess-
ing and showing their energy effi-
ciency rating,” stated Cardiff,
Wales-based law firm Clarkslegal
L.L.P. in a statement.

These certificates will be issued by
qualified energy assessors as part of
compliance with building regula-
tions. If a building does not perform
to these certificates, however, and
office workers suffer heat stroke as a
result, it is not clear who would be
liable for damages.

From an insurance indemnity
point of view, if a building gets
too hot and office workers suffer,
“my initial claim would be against
my employer who might sue the
building’s owner for a breach of
contract depending on the lease,”
said Andrew Garvey, an associate
with Clarkslegal in Carditf.

“The owner could then look to
the building contractor or the air
conditioning engineer for not hav-
ing the building working to stan-
dard,” he said.

The owner also might consider
legal action against the energy per-
formance assessor if a certificate has
been issued, Mr. Garvey agreed. Or,
health and safety regulators may
have jurisdiction as a breach of the
energy performance certificates
might violate building regulations,
he said.

“But does a building owner have
a duty of care to the employers leas-
ing the offices for the consequences
of a hot summer?” asked Mr. Gar-
vey.
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Construction industry
teams with insurers
to improve safety

By CAROLYN ALDRED

A joint effort by insurers and the
construction industry to impreve
risk management of major tunnel
projects has been successful and
should help ensure that one of :he
sector's most complex activities
remains insurable, market execu-
tives say.

After a spate of deadly and costly
tunnel construction disasters dur-
ing the 1990s (see box), insurers
were on the verge of withdrawing
from the market. However, a code
of practice for risk management of
tunnel works, drawn up by insurers
and civil engineers, has reassured
underwriters and put risk manage-
ment at the forefront of turnel
design and construction, tnaey
agree.

London underwriters and repre-
sentatives of the tunneling industry
developed the code, which was
launched in the United Kingdom in
2003 and now is being extended
internationally.

“In 2002, the British Tunneling
Society received representatons
from the insurance industty who
advised the society of their concarns
regarding the cost of claims of tun-
nel projects,” according to a
spokesman from the London-based
society. “The Assn. of British Insurers
were so concerned that they advised

us that they were actually consider-
ing not offering insarance on tunnel
projects uritil something could be
done to improve the situation.”

The ABI proposed :hat, together
with the BTS, iz prepace a joint code
of practice that set out guidance for
owners, designers and contractors
on the management of risk on tun-
nel projects that, if fotlowed, would
allow insurers to provide insurance
coverage, according to the BTS
statement.

For almost -wo years, a team of
representatives from international
insurers and re:nsurers—Allianz
S.E., Swiss Reinsurancze Co., Zurich
Financial Services Group, SCOR
S.E., ERC Frankor:a A.G. (acquired
by Swiss Re in 2005), Munich
Reinsurance Co. and Royal &
SunAlliance Insurance Group P.L.C
worked on the project. The result-
ing Joint Code ot Practice for Risk
Management of Tunnel Works was
published in September 2003.

Crossroads reached

“The tunneling guidelines were
initially deveioped in response to
the large losses that the industry
was experiencing,” said Ronan Gal-
lagher, rezional manager for engi-
neering, Facific regicn, with Allianz
Global Corporate & Speciality, part
of Munich, Germ.any-based insurer
Allianz $.E.

At the time, “the level and fre-
quency of claims made was
extremely high and it became clear
to insurers that a crossroads had
been reached. Either an attempt
(had to be) mace to analyze and

correct the root cause of tne prob-
lem, or insurers would be forced to
step out from providing cover,” said
Mr. Gallagher, who was involved in
developing the code.

The close cooperation between
underwriters and client engineers
was essential to a successful code, he
said. “Tunneling is a very complex
procedure, meaning that careful con-
sideration of all the various elements
was required. We had tc make sure
that all the right people from a broad
range of disciplines were involved,”
Mr. Gallagher said.

“In order to get the full picture,
insurers had to get closer to the end
user at every stage of the eatire pro-
cess—from design and planning, to
construction and operation. Adopt-
ing this development model meant
that all affected parties could con-
tribute to the content of the guide-
lines. This ensured that tha finished
guidelines were both ¢omprehen-
sive and readily acceptatle to the
industry,” Mr. Gallagher said.

The tunneling code «covers pro-
jects from development through
design, contract procurement and
construction. It describes procedures
to help identify risks and assign
them to the companies and insurers
involved, as well as ways to improve
the monitoring and management of
tunnel construction risks.

Implementation of tha code in
the United Kingdom enccuraged an
international version of the code—
the Code of Practice fcr Risk Man-
agement of Tunnel Works—to be
developed by members of the Inter-
national Tunneling Insurance

Business Insurance’s Video programming brings you face-to-face

with industry newsmakers.

We go beyond the headlines, offering irsights and information you

can't get anywhere else ...

industry conferences and key events. to

one-on-one interviews with senior-level

executives talking about risk management,

benefits management, and the commercial

insurance markeiplace.

Tune in now ...

m Interviews from RIMS —
= New Orleans 2007

m Bl Insight —

= An intarview with CIAB’s Ken Crerar
= Top Broker Profiles
m Bl Reinsurance Viewpoinis —

LJPU"T,ED.
WEEKLY

= Interviews with reinsurance industry leaders

from onsite reports at selected

www.Businessinsurance.com/Video

Business Insurance

www.Businessinsurance.com

Group, said Heiko Wannick, a con-
struction underwriter for Munich
Reinsurance Co. ITIG was formed to
develop the international code and
includes Swiss Re, Zurich Financial
Services, Allianz S.E.,, Munich Re
and Assicurazioni Generali S.p.A.

The international code was
launched at last year's International
Tunneling Assn. conference and has
been translated into German, Span-
ish and Chinese. French and Italian
versions were being prepared.

“The Joint Code of Practice is
applied in all tunneling projects in
the United Kingdom nowadays,
while forerunners of the internation-
al version have been implemented in
the Kowloon Canton Railway pro-
ject in Hong Kong, the Circle Line in
Singapore and the Marmaray Tunnel
in Turkey,” said Munich, Germany-
based Mr. Wannick.

Application of the code has
become a standard condition for
large construction projects placed
on the international reinsurance
markets, including projects where a
tunnel is just part of the overall pro-
ject, he noted.

Tim Healey, a director of civil
engineering for engineering con-
tractors Capita Symonds Ltd. in East
Grinstead, England, agreed that
banks, insurers and financiers of
tunnel projects now require evi-
dence of adherence to the Code of
Practice.

The code was developed at the
initiative of insurers, but involved
close collaboration with tunneling
experts and has been embraced by
the industry, said Mr. Healey.

The code “has become a reality of
the market for tunneling projects
today and it is unlikely that a place-
ment for a major tunnel risk can be
completed without the code being
incorporated in the placement,”
said Robin Barnes, a London-based
director with Willis Construction
Risks, part of brokerage Willis Insur-
ance Holdings Ltd.

Projects that have used the code
to date have not been subject to any
large losses, suggesting that the
code is effective, said Mr. Wannick,
adding though that it is too early to
judge its lasting impact.

Prior to the code’s introduction,
tunneling produced the largest
number of major losses in the con-
struction industry—costing the
insurance industry more than $600
million since 1994, according to
Munich Re.

“The nature of the tunneling
industry means that it is too early to
quantify exactly how successful the
introduction of these guidelines has
been. Large tunneling claims used
to arise approximately once every
five years,” said Mr. Gallagher. “To
make a meaningful quantification
of the guidelines’ effectiveness, the
track record of claims should be
looked at over a 10-year period,” he
said.

“However, it is possible to qualify
the effectiveness of these guidelines
by looking at their levels of accep-
tance. There is a tremendous
appetite for the guidelines, not just
in the United Kingdom, but on a
global level as well. Both insurers
and tunneling contractors have cho-

SECTOR BRIEFING

sen to adopt these guidelines as stan-
dard,” Mr. Gallagher said.

“The introduction of the guide-
lines should help everyone better
understand the risks involved.
While it is impossible to completely
negate all risk from a project, thanks
to the guidelines it is easier to iden-
tify, manage and mitigate those
risks that remain,” said Mr. Barnes.

SELECTED TUNNEL LOSSES
1994-2005

1994: Heathrow Express Link, London
Three tunnels forming part of the
Heathrow Express Link, connecting
central London and Heathrow Airport,
caved in and took several buildings
with them. $141 MILLION

1994/95: Metro, Taipei, Taiwan

When the Metro was being built in
Taiwan in the 1990s, several serious
tunnel collapses occurred, causing
major property damage to adjacent
buildings as well as serious liability
losses. $41 MILLION®

1999: Bolu Tunnel, Turkey
An earthquake caused the collapse of
a section of the Bolu tunnel, part of
the Anatolian highway, even though
the tunnel had been designed to
withstand earthquakes.

$115 MILLION

1999: Tunnel in Hull, England

During one of the tunnel drives for a
6.5 mile underground sewer in Hull,
England, a deformation in the floor of
the tunnel shell led to flooding of the
tunnel and subsidence at the surface,
resulting in substantial damage to
buildings, roads and utility lines.
Machines and the tunnel were

abandoned.
$55 MILLION
2000: Taegu underground,
South Korea

Part of a station excavation pit caved
in, burying a bus, killing three
passengers and damaging
neighboring buildings. The accident
was caused by a load not considered
in the design phases and due to
unforeseen soil conditions.

$24 MILLION

2002: SOCATOP tunnel, Paris
A fire aboard a service train damaged
the tunnel built to accommodate two
decks of three-lane traffic.

$8 MILLION

2003: Shanghai's underground

Pearl Line, China
Tunnel collapse caused several high-
rise office blocks to be damaged or
collapse. $80 MILLION

2004: Circle Line, Singapore
Coliapse of a construction pit
resulted in the death of four workers
plus the collapse of an adjoining
highway.

2005: Orange Line,

Kaohsiung, Taiwan
With only a few inches left to be
excavated to complete a two-line
underground system, a massive
inflow of water and sand resulted in
the collapse of a large part of the
tunnel.

Source: Munich Reinsurance Co.
*$12 million in 1994, $29 million in 1995
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Prices remain stable in construction surety bond market

But subprime crisis
may cause problems

within months
By STEVEN TUCKEY

The construction surety bond mar-
ket is stable for most large risks,
with little movement in price or
coverage terms, though there could
be some problems on the horizon,
experts say.

While ample capacity remains for
most risks, the credit crunch stem-
ming from the U.S. subprime mort-
gage crisis may overflow into some
areas of the surety market within
the next year, some say.

The surety market is “solid on all
three” in terms of pricing, availabil-
ity and underwriting profitability,
said Geoff Heekin, executive vp and
managing director of Aon Con-
struction Services, a division of
Chicago-based Aon Corp.

Lynn Schubert, president of the
Washington-based Surety & Fidelity
Assn. of America, agrees that the
sector has been profitable for under-
writers for the past couple of years
after a rough patch seven or eight
years ago. “While there have been
some gigantic losses, the industry
has for the most part remained prof-

itable,” she said.

John Iten, a director at Standard
& Poor’s Corp. in New York, said
surety remained one of the few lines
that has maintained pricing in the
current soft market for property/
casualty insurance.

And construction companies
appear to be enjoying the relative
stability in the line.

Don Greenland, chief operating
officer for Nabholz Construction
Co., in Conway, Ark., said his 40-
year relationship with his surety
provider without a loss has helped
keep his surety program off his list
of prablems.

“But I have heard some concerns,
mainly from ‘my subcontractors,
that there has been a tightening of
requirements such as personal
indemnification signatures,” he
said. In such cases, the personal
assets of a contracting company
officer are pledged as collateral.

David Hammargren, founding
partner of Hammargren & Meyer
P.A, an Edina, Minn., law firm that
specializes in representing sureties,

said most large and established sure-

ty buyers can obtain coverage at
competitive prices.

“For the more attractive cus-
tomers who are financially sound,
the pricing (of) their bonds is attrac-
tive. Those bonds are readily avail-

able from a number of standard
surety markets,” Mr. Hammargren
said.

However, smaller, less established
contractors may be forced to look
into what he termed the nonstan-
dard market, meaning outside the
roughly dozen major providers of
sureties.

“In those instances, they are fac-
ing lower limits and are having to
offer collateral in terms of letters of
credit and the like,” Mr. Hammar-
gren said, which would supplement
the limits.

Rick Kinnaird, senior executive-
surety at Westfield Insurance Co. in
Westfield Center, Ohio, had anoth-
er perspective. He said competition
is heating up in the surety and con-
struction market in general. “This
will bring new players to the table
with different ideas on how to gain
market share,” he said.

Some loosening in terms may fol-
low as additional capacity enters
the market, Mr. Kinnaird said. But
overall, surety underwriting re-
mains much more stringent than
five years ago. “For this reason, sure-
ty loss ratios in 2006 were the low-
est in industry history and should
remain good in 2007 and probably
into 2008,” he said.

Bill Krumm, area vp, bond man-
ager, for Itasca, Ill.-based Arthur J.

REUTERS

While there is ample capacity for most risks in the construction surety bond
market, broader economic trends could soon affect the availability and price of

coverage, some experts say.

Gallagher Risk Management Ser-
vices Inc., said the appetite for sure-
ty bond underwriters to cover mid-
size contracts—which he defines as
between $20 million and $50 mil-
lion—remains strong.

It is the larger contracts where
problems are arising, he said. “It is
the big contracts where we are see-

ing some problems in terms of
aggregating bonds,” Mr. Krumm
said.

The 2004 merger of St. Paul Cos.
Inc. and Travelers Property Casualty
Corp. eliminated one large player
that could be counted by construc-
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Surety: Prices remain stable, but subprime crisis could cause losses

CONTINUED FROM PREVIOUS PAGE

tion firms involved in projects rang-
ing up to $500 million.

Wider issues facing the surety
market include the credit crunch
that hit following the subprime
mortgage crisis, said Aon’s Mr.
Heekin.

Despite the “great underlying
dynamics over the next 10 years for
the residential housing market,
near-term concerns are that if
there is continued inventory sitting
on shelves, there could be a liquidi-
ty crisis tesulting in defaults,” he
said.

The largest of the home builders
will have options to stave off
default, but second- and third-tier
builders could find themselves
caught in a vise, “and this could
translate into losses for surety as
well,” Mr. Heekin said.

Surety companies likely won't
raise prices in the event of defaults,
but they could stop providing cov-
erage or “they could also start mak-
ing collateral calls,” he said.

But so far, no defaults tied direct-
ly to the recent credit crunch have
resulted.

“l don't think we will see any
uptick in defaults, if there is any,

until the first or even the second
quarter of '08. After all, it takes time
for defaults to translate into claims
and ultimately, losses,” Mr. Heekin
said.

Ms. Schubert of SFAA is also con-
cerned about the credit crunch and
notes that contractors may have
trouble obtaining loans, which
could put some projects at risk of
default. But so far, she has yet to see
any evidence of that happening.

David Rhodes, executive vp for
the Insco Dico Group, an Irvine,
Calif., surety bond provider, said
the main housing slowdown-relat-
ed exposure for the industry is that

large developers may have difficulty
in selling large tracts of land. In
states such as California, developers
must put up bonds for all improve-
ments at the outset of a project
before selling to other builders, he
said.

“But there is a phenomenon that
a lot of the cities and towns do not
pressure the developer to finish the
improvements because they don't
want the city streets turned over to
them,” Mr. Rhodes said. Thus,
municipalities often will allow

David Carey, chief operating offi-
cer of Liberty Mutual Surety, a divi-
sion of Boston-based Liberty Mutu-
al Group, sees an overall booming
construction industry with any con-
tractors suffering from any residen-
tial slowdown able to pick up work
in some of the lower-end commer-
cial projects.

Mr. Carey sees some sporadic
loosening of underwriting stan-
dards as competition for surety
heats up, but the main threat to the
surety industry today remains a

severe economic slowdown that
could dry up funding for projects
now under way, he said.

extensions, “so this tends to reduce
the exposure to the sureties,” he
said.
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LEGAL NOTICE | LEGAL NOTICE :

THE WFUM POOLS SCHEME OF ARRANGEMENT
IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION
COMPANIES COURT
IN'THE MATTERS OF
SOVEREIGN MARINE & GENERAL INSURANCE COMPANY LIMITED
ALLIANZ INSURANCE PLC
ALLIANZ GLOBAL CORPORATE & SPECIALTY (FRANCE)
ATLANTIC MUTUAL INSURANCE COMPANY
CONTINENTAL REINSURANCE CORPORATION INTERNATIONAL LIMITED
GREYFRIARS INSURANCE COMPANY LIMITED
HEDDINGTON INSURANCE (U.K.) LIMITED
MITSUI SUMITOMO INSURANCE COMPANY (EUROPE), LIMITED
OSLO REINSURANCE COMPANY (UK) LIMITED
SOVEREIGN INSURANCE (UK) LIMITED
THE OCEAN MARINE INSURANCE COMPANY LIMITED
THE SEA INSURANCE COMPANY LIMITED
TOKIO MARINE EUROPE INSURANCE LIMITED
WAUSAU INSURANCE COMPANY (U.K.) LIMITED
(together the “SCHEME COMPANIES")
AND IN THE MATTER OF THE COMPANIES ACT 1985
Natice is hereby given that by an Ordet dated 17 September 2007 the High Court of Justice of England and Wales has sanctioned the schemes
of amangement propased 1o be made between the Scheme Companies and their Scheme Creditors (the “Scheme?). Copies of the Order were
delivered to the Registrar of Companies in England and Wales for registration on 10 October 2007, and the Scheme became effective for each
of the Scheme Companies on that date (the *Effective Date”). :
Please note that all Scheme Creditors are now bound by the provisions of the Scheme. "
Afull copy of the Scheme Document is available to download from the WFUM Pools Website a1 www.wfumpouls.gom but should you require
a copy of the Scheme Document on CD-ROM or paper, please contact the Scheme Manager, PRO Insurance Solutions Limited (*PRO").
Retum of Claim Form
Claim Forms may be submitied either via the WFUM Pools Website at www.wiumpoals.com, or by completing and retuming a paper copy af
the Claim Form, via post, fax or e-mail, to PRO. The Website and the documents that accompany the manual Claim Form contain important
information and guidelines explaining the process for submission of your Claim Form.
For each Scheme Creditor of which it is aware, PRO will prepare a Claim Form containing: (1) details of each Insurance Contract of which PRO
is aware and which may give rise to a Scheme Claim; (2) details of Unpaid Agreed Claims of which PRO is aware ansing under such Insurance
Contracts; and {3) any details of claims or Insurance Contracts enterext on the Website by the Scheme Creditor for voting purposes or otherwise,
provided such details were added at claim level. Scheme Creditors should contact PRO at pro_wiumpools@pro-itd.co.uk to request their
Website username and password if they have not already done so, which will enable them to access the secure area of the Website containing
their Claim Formas prepared by PRO. Alternatively, Scheme Creditors may request a paper, CO<ROM or e-mail copy of their Claim Form from
PRO.

Scheme Creditors wishing to submit a Scheme Claim must submit their Claim Form via the Website or return their manual Claim Form to PRO
by 11,59 pry (UK time) on 7 Apeil 2008 {ihe *Bar Date”),

If a Scheme Creditor daes not submit its Claim Form via the Website or return a manual Claim Form, together with appropriate supporting
documentation in accordance with the instructions-accompanying the Claim Form, by 11.59 pm {UK fime) on the Bar Date, the information
on the Website at that point in time concerning its claim values shall be deemed to have been submitted immediately before the Bar Date. In
such circumstances the Scheme Creditor will lose its entitlement to assert any Scheme Claims additional to those present on the Website.
Sphere Drake Insurance Limited (“Sphere Drake™ hiopes to apply for sanction of its Scheme in the near future. If the Sphere Drake Scheme
comes into force, notice of its Effective Date and Bar Date will be posted on the News page of the WFUM Pools Website.

Any Scheme Creditor which has any questions o ing this adverti or the action it is required to take, or which requires assistance
in completing its Claim Form, should contacl PRO. Further information may be obtained from the Website at www.wiumpools.com or upon
request from PRO); the contact details are as follows:

WEUM Pools, c/o PRO Insurance Soluticns Limited, Bruton Count, Bruton Way, Gloucester, GL1 1DA, United Kingdom.

By E-mail: pro_wiumpools@pro-ltd.co.uk (marked for the attention of Toby Wooldridge)

By Fax: +44 (0)1452 523 437 (marked for the attention of Toby Wooldridge)

By Phone: +44 (01452 523 426 =

This is an important announcement conceming the WFUM Pools. For further information in this regard, please e-mail

pro_wiumpaoolsepro-itd.co.uk
DATED THIS 10 October 2007
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Asbestos lung plaques
not compensable

UK. high court
ruling, however, may
open new legal path

By SARAH VEYSEY

LONDON—In its long-awaited ruling
on so-called pleural plaques, the
United Kingdom’s highest court,
the House of Lords, last week
upheld an appeals court ruling that
such claims are not compensable.

Pleural plaques are scarring of the
lung membrane caused by exposure
to asbestos fibers.

People with lung membranes scarred
by asbestos are not compensable for
anxiety, the House of Lords ruled.

The Law Lords upheld a 2006
Court of Appeal ruling that the con-
dition has no adverse physical
effects and that claimants should
not be compensated for anxiety
caused by the condition. The ruling
was welcomed by insurers, and
could reduce future claims by up to
£1.4 billion (32.9 billion), according
to accounting firm Deloitte &
Touche L.L.P in London.

But labor unions and personal
injury lawyers expressed disap-
pointment at the House of Lords

decision.

The ruling came at the end of the
test case begun in 2004 by Zurich
Financial Services and Norwich
Union, a unit of Aviva P.L.C.

“Proof of damage is an essential
element in a claim of negligence
and in my opinion the symptom-
less plaques are not compensatable
damage,” Lord Leonard Hoffmann
said in the House of Lords’ judg-
ment.

The insurance industry is not
stepping back from its responsibility
to pay out to claimants with gen-
uine injury, said Steve Thomas,
technical claims manager at Zurich
U.K. General Insurance. Pleural
plaques, though, previously repre-
sented a situation where the indus-
try was “compensating an asymp-
tomatic condition,” he said, adding
that the ruling brings finality and
clarity.

The London-based Assn. of
British Insurers also welcomed the
ruling and said that “the insurance
industry is fully committed to pay-
ing compensation to claimants who
suffer from mesothelioma and oth-
er ashestos-related diseases.”

Labor union Unite, which repre-
sented employees in the case with
London-based law firm Thompsons
Solicitors, said in a statement it
believed workers had been let down
by the House of Lords.

“Unite will continue to fight to
recoup damages for those people
who have developed mesothelioma
and other asbestos-related condi-
tions,” Derek Simpson, joint secre-
tary general of Unite, said in a state-
ment.

The London-based Assn. of Per-
sonal Injury Lawyers described the
ruling as a “final, devastating blow
for pleural plaques victims.”

“I am absolutely staggered the
Lords have dashed the hopes of
these men who have been negli-

See PLAQUES next page
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The insurance market in Russia is projected to grow into a $41 billion business
by 2010 in part because of the introduction of compulsory coverages, a

Lioyd's of London report concludes.

Russia market rising
at 16% annual clip

Regulatory regime
improving, though
talent in short supply

By RICHARD MILLER

ST. PETERSBURG, Russia—The val-
ue of the Russian insurance market
is set to double to $41 billion over
the five-year period from 2006-
2010, according to a Lloyd’s of Lon-
don market intelligence report pub-
lished last week.

The factors driving a 16% a year
growth rate are market consolida-
tion, an improved regulatory
regime, increased broker involve-
ment, the development of the Rus-
sian reinsurance market and the

introduction of compulsory busi-
ness classes, the report finds.

However, among the market’s
“significant challenges” are residual
public distrust of financial services,
inadequate capitalization, low lev-
els of reporting transparency and a
lack of qualified insurance profes-
sionals, it said.

Massive change

The report, “Russia 2010: A
Lloyd’s View,” was produced in col-
laboration with Olga Rakhmanina,
head of development and consult-
ing at Oslo Marine Group, head-
quartered in St. Petersburg.

“In common with other sectors,
the Russian insurance industry has

See RUSSIA next page

London
lagging in
electronic
claim filing

By BEN NORRIS

LONDON—The London-based Mar-
ket Reform Group said use of the
Insurers Market Repository for
claims in the London market is
behind its usage target and Lloyd's
of London has warned businesses
that action will be taken against
them if they are slow to adopt the
electronic processing of claims.

While use of the system by man-
aging agents and brokers currently
stands at 45% of the total market
volume of in-scope claims, up from
5% at the start of the year, the figure
is behind the MRG target of 60% for
the end of the third quarter.

e ACknowledg:
Use of the system 18 that signifi-
stands at 45%  Cant progress
of the total mar- D been made,
ket volume ofin-  the group said
scope claims, up in a statement
from 5% at the  that the figures
start of the year. ~ Will make the
The figure is year-end aim of
behind the MRG 100% electron-
target of 60% ic notification
for the end of the ~ more challeng-

third quarter. ing.

In reaction,
Sue Langley, director of Lloyd's
market operations and North Amer-
ica, said in a statement that Lloyd’s
“shares the disappointment.”

Ms. Langley said that “businesses
that are slow to adopt (Electronic
Claims Files) and (Accounting and
Settlement) are letting down the
market and could potentially
undermine the progress that we are
making and poor performance will
be acted upon.”

“Reforming our processes remains
essential to ensuring our future suc-
cess and competitiveness. We sim-
ply have to change,” she added.

Ms. Langley announced that she
will start to visit the worst-perform-
ing managing agents to review why
they are not using Electronic Claims
Files and ask how they plan to
increase use of electronic filing. ,

Use of the new system, an elec-
tronic filing cabinet that enables
claims and premiums to be handled
quickly and efficiently without
paperwork, is a key priority for mar-
ket reform said the MRG in the
statement.
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Commentary

E-mail ban encourages
cubicle communications

I've read several stories in the
past week or two about an inter-
esting new policy being imple-
mented at a number of compa-
nies: e-mail-free Fridays.

It used to be that Friday was
“casual day” in many offices, a
day on which workers could lose
the ties and other accoutrements
of “business attire” and dress
down a bit. Ultimately, many
offices—like ours—adopted full-
time business casual, unless
some appointment or other
business requirement mandates
more formal dress.

Like casual day, could e-mail-
free Fridays be the thin edge of
the wedge toward offices’ full-
time abandonment of e-mail?
Probably not.

But, such initiatives could get
people to rethink their use of e-
mail, and [ guess that’s the rea-
son for the Friday e-mail prohi-
bition at many of the companies
that have adopted it.

By all indications, the trend
started a few years ago. At sever-
al companies that adopted the
policy, it was born of a desire to
deal with overcrowded inboxes
short of “e-mail bankruptcy”—
deleting the full contents of
one’s inbox and starting fresh.

Clearly there’s more and more
e-mail coming in all the
time. Information tech-
nology market research
firm IDC estimated earli-
er this year that more
than 97 billion e-mails
will be sent daily around
the world this year, with
40 billion of those being
spam. That's up from
15.1 billion daily e-mails
sent worldwide in 2000.

Besides reducing the
contents of the inbox,
though, the e-mail-free Friday
movement has had a bigger ben-
efit, according to some who've
embraced it. It's gotten people at
those companies to actually talk
to one another, by phone or
even, gasp, sometimes face to
face.

Most recently it was 150 engi-
neers at Santa Clara, Calif.-based
Intel Corp. who planned to
embrace “Zero E-mail Fridays.”

Announcing the move in a
post earlier this month on Intel’s
IT@Intel blog, Nathan Zeldes, a
principal engineer in Intel’s
information technology group,
said the aim is to address a prob-
lem Paul Otellini, Intel’s presi-
dent and CEO, set out in a
Financial Times interview, “the
fact that engineers two cubicles
apart send an e-mail rather than
get up and talk.”

At Intel, like most companies
that have adopted similar e-mail
policies, the Friday e-rnail initia-
tive isn’t meant to forbid using
e-mail on Fridays as much as it's
intended to get people to think

RODD
Z0LKOS

Senior Editor Rodd Zolkos
can be reached at:
rzolkos@businessinsurance.com
or 312-649-7784

about how they use it and mod-
ify their behavior.

“We encourage the members
of an organic group to focus
each Friday on direct conversa-
tion—face to face or by tele-
phone—for interpersonal com-
munication within the group,”
Mr. Zeldes blogged. “Processing
e-mail from other groups is OK;
sending e-mail within the group
is also OK—when it is necessary.
But as much as possible, they
will try to walk across the aisle or
pick up the phone.”

There could be a variety of
benefits in this new trend
toward occasionally
‘exploring communication
with the human voice.”

The kicker, to me, was this
thought in the Intel engineer’s
post: “While this may seem like
a small thing, experiments done
in other companies showed a
great impact once people started
exploring communication with
the human voice.”

1 would think there could be a
variety of benefits in this new
trend toward occasionally
“exploring communication with
the human voice.” One could cer-
tainly envision benefits in terms
of company culture and fostering
collaboration rather than a sense
of working individually.

And, while some things are
best put in writing, at times
communicating sclely by e-mail
introduces a real risk of miscom-
munication and misunderstand-
ing, particularly without the
benefit of information that can
be communicated in the tone of
voice or body language, or in the
immediate give and take of an
actual conversation.

Thoughts? Send me an e-mail.
Or give me a call.

Products
& Services

PERI launches program
to train local leaders

FAIRFAX, Va.—The Public Entity
Risk Institute, a nonprofit risk man-
agement training and educational
organization, has developed a train-
ing program designed to provide
local government leaders with a
foundation for implementing risk
management practices.

Created in partnership with St.
John’s University in New York, the
online training program, Risk Man-
agement Basics for Local Govern-
ment, features a series of nine courses
on essential risk management topics:
overview of the risk management
process, workplace roles in risk man-
agement, law and risk management,
risk control techniques, claims man-
agement, insurance basics for local
governments, understanding the
insurance industry, how to read an
insurance policy and negotiating risk
financing arrangements.

Individual courses are available for
$29 each and the entire series can be
purchased for $203. Bulk discounts
may also be available to public sector
associations, risk pools and others
interested in making the courses
available to their members.

The first course, Overview of the
Risk Management Process, can be
accessed free on the PERI Web site to
preview the training program.

For additional information on the
Risk Management Basics for Local
Government program, visit the PERI
Web site at www.riskinstitute.org.

Willis introduces
D&0 coverage model

NEW YORK—Willis Group Holdings
Ltd. has launched an analytical tool
to help its clients design directors
and officers insurance programs.

Working in conjunction with two
research firms, Los Angeles-based
Audit Integrity Inc. and New York-
based Advisen Ltd., the Willis Inte-
grated Solutions D&O Model draws
from a large database of historical
D&O losses, accounting and corpo-
rate governance metrics, high-risk
events and stock price volatility to
generate loss probability distribu-
tions showing the magnitude and
likelihood of future losses.

The WISDOM tool then integrates
client-specific information relating
to risk capacity and risk appetite to
determine the D&O insurance pro-
gram structure.

For more information, contact
Alexis Scott, chief operations officer
of Willis Executive Risks practice, at
212-915-8238 or by e-mail at
alexis.scott@willis.com.

Chubb offers business
travel accident program

WARREN, N.J.—Chubb Corp. has
introduced BTA 360, a new business
travel accident insurance program to
help companies ensure the well-
being of employees traveling on
business domestically and abroad.
Although specific coverages for
traveling employees depend on the

state in which a policy is issued, BTA
360 may include:

e Up to $500,000 for evacuation
expenses when a U.S. employee
enters a country prior to the US.
State Department issuing a travel
warning for that country.

o Up to $500,000 for the emergen-
cy treatment and transportation of a
seriously injured or ill U.S. employee
to an appropriate medical facility.

e Up to $250,000 for the costs of a
ransom demand, hostage negotia-
tion and other expenses when an
employee is kidnapped.

BTA 360 also can include reim-
bursement for lost baggage, items
damaged in checked baggage and
the emergency purchase of essential
items for travelers whose bags have
been delayed.

Identity Travel Assistance 911, an
identity theft mitigation service,
may be included as well. The identi-
ty theft service helps employees
recover or re-create personal identifi-
cation documents that have been
lost or stolen during business travel.

BTA 360 is being rolled out
nationally and is already available to
employers in 33 states.

More information can be found at
www.chubb.com/businesses/accident/
chubb4688.html.

T0 SUBMIT ITEMS

Business Insurance wants to report

on new risk management and employee
benefit products and services. Please
send news of your company's offerings
to: Joe Walker, Business Insurance,
360 N. Michigan Ave., Chicago, Ill.
60601-3806; e-mail: jwalker@busi-
nessinsurance.com.

Plaques: Ruling may create new claims
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gently exposed to asbestos,” said
Martin Bare, president of APIL, in a
statement. “This ruling effectively
tells them they have not been
injured, yet their bodies have been
invaded by asbestos and each day
the clock is ticking,” he added.

While in some instances the gov-
emnment previously has stepped in
to alter legal rulings on asbestos, it
remains to be seen whether it will
have any appetite to do so in this
case, noted Matthew Hibbert, senior
associate in the dispute resolution
practice of London-based law firm
Lovells L.L.P.

The Law Lords’ ruling may, how-
ever, open a new “window” of

‘This ruling effectively
tells them they have not
been injured, yet their
bodies have been invaded
by asbestos and each day
the clock is ticking."

Martin Bare
Assn. of Personal Injury Lawyers

claims, according to Brendan Bax-
ter, an attorney at London-based
law firm Reynolds Porter Chamber-

lain L.L.P.

In their ruling, the Lords may
have given claimants another '
avenue “by unexpectedly flagging
up a potential new line of argu-
ment—that claimants could sue for
breach of contract,” he said.

“There is an implied term in
employment contracts that staff will
have a safe working environment.
Exposing them to asbestos dust
would breach this term,” he said.
“Claimants may well decide to go
down this route rather than fight on
with their existing cases,” he said.

Johnston vs. NEI Intermational Com-
bustion Ltd.; Rothwell vs. Chemical
and Insulating Company Ltd.; Topping
vs. Benchtown Ltd. (formerly Jones
Bros Preston Ltd.); 2007 UKHL 39.

Russia: Insurance market sees growth
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undergone massive change since
1991,” said Ms. Rakhmanina. “We
believe if the market is to continue
to develop responsibly to meet risk
mitigation demands thrown up
by the economy’s unrelenting
growth, it's important for us to
establish a bridge between the Rus-
sian insurance community and the
strategically important London

market.”

Meanwhile, Trieste, Italy-based
Assicurazioni Generali S.p.A. may
invest in a Czech private equity firm
to become a shareholder of
Ingosstrakh, one of Russia’s leading
insurers.

PPF Investments in Prague, an
investment arm of Czech financier
Petr Kellner, owns 38.46% of
Ingosstrakh through its PPF Beta
Ltd. subsidiary.

PPF said last week that it was in
“positive negotiations” with Gener-
ali Worldwide Insurance Co. Ltd. to
acquire a 49% stake in PPF Beta Ltd.

In July, Generali reorganized its
central and eastern European oper-
ations through a joint venture with
Mr. Kellner’'s PPF Group N.V,,
which owned Ceska Pojistovna
a.s., the largest life and non-life
insurance group in the Czech
Republic.
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Disclosure: Canadian Court limits directors, officers obligations

CONTINUED FROM PAGE 3

prospectus and closing an IPO,
lawyers say.

“It stands for the fact that the lan-
guage of a statute governs and you
don’t add to the language,” said
Alan J. Lenczner, a partner with
Lenczner Slaght Royce Smith Griffin
L.L.P. in Toronto, who represented
Danier in the case. “Businesses can
have certainty that they can rely on
the statute. They don’t have to wor-
ry about a judge saying they have to
do more.”

“I think it means if they comply
with the disclosure obligations, they
can’t be successfully sued,” said Ben
Zarnett, a partner at Goodmans
L.L.P. in Toronto, who represented
Danier President, Chief Executive
Officer and Director Jeffrey Worts-
man and Chief Financial Officer and
Secretary Bryan Tatoff in the case.

“Companies and officers should
take this as a positive message as
long as they’re playing by the rules,”
Mr. Zarnett said.

From a risk management perspec-
tive, directors and officers are likely
to seek legal advice on what consti-
tutes a material change that requires
disclosure, which could lead to
increased or earlier disclosures, said
Murn Meyrick, vp of the executive
risk practice of Willis Risk Solutions
in Toronto.

While the Supreme Court had
been widely expected to affirm the
Court of Appeal's ruling, it
“shocked” D&O industry experts

e

IMPLICATIONS FOR D&0 MARKET

The Supreme Court of Canada’s ruling in the case of Douglas Kerr vs. Danier Leather
Inc. has critical implications for the directors and officers liability insurance market:

@ Canadian companies and their directors and officers do not have an obligation to
disclose new material facts before the completion of an initial public offering,
unless those facts constitute a material change.

@ The business judgment rule-when courts defer to the reasonable business judg-
ment of directors and officers—does not supersede legally required disclosure

obligations.

B Successful defendants are entitled to recover their legal costs in class action
securities claims, barring limited exceptions that did not apply in this case.

with its award of costs to Danier and
its officers, experts said.

“1 think that the best thing for the
D&O industry is that the plaintiff
was ultimately held responsible for
the costs,” said Jordan Solway,
regional vp, claims and legal for
Arch Insurance Canada in Toronto.

Canada’s legal system generally
operates on a “loser pays cost” basis,
meaning that the losing party is
responsible for reimbursing the costs
of the successful party, although the
amount of reimbursement varies by
province.

Danier was a dispute between pri-

vate commercial interests, the
Supreme Court said. Under
Ontario’s class action legislation, a
court may award costs in limited sit-
uations to ensure parties are not
denied access to justice because of a
lack of financial resources, including
cases that involve a matter of public
interest. The Court of Appeal prop-
erly determined that the public
interest exception did not apply in
this case, meaning the defendants
are entitled to recover their legal
expenses, the Supreme Court ruled.

There had been the expectation
that the Supreme Court would rule
the case was of significant public
importance and the company
should pay its defense costs regard-
less of the outcome, a common view
in securities cases, Mr. Dolden said.

The decision will impose some
discipline on class action plaintiffs
because companies and directors
and officers will be eligible for reim-
bursement of their substantial legal
expenses if they prevail in the
courts, Mr. Zarnett said.

The Supreme Court, though, also
said that the business judgment of
directors and officers does not
trump their legal obligations to dis-
close material changes. “It is for the
legislature and the courts, not busi-
ness management, to set the legal
disclosure  requirements,” the
Supreme Court said in its ruling.

The Supreme Court clarified the
Court of Appeal’s position that the
trial judge paid insufficient defer-
ence to company management's

expertise by saying the business
judgment rule did not apply in this
case and could not be used in this
context to determine whether a
director or officer had a disclosure
obligation, said lan Rose, a lawyer
with Lavery, de Billy L.L.P. in Mon-
treal who practices in the D&O field.

“That’s on the negative side for
directors and officers, because they
cannot use (business judgment) as a
shield,” Aon’s Mr. Rosenbaum said.

Several insurance experts said the
ruling could minimize frivolous liti-
gation, leading to fewer D&O
claims.

The ruling is unlikely to have an
immediate impact on pricing for
D&O coverage in Canada, which
has been soft this year due to an
influx of capacity from foreign
insurers, brokers and insurers say.

“If the decision had gone the oth-
er way, there’s a good chance it
would have made the market more
unstable,” said Garth Pepper, a prin-
cipal and national leader of the
management risk practice for Inte-
gro (Canada) Ltd. in Toronto.

In the long-term, pricing could be
affected if there are fewer D&O
claims being filed, although that
could be offset by higher legal costs
incurred by defendants who think
they will win securities claims and
decide to proceed to trial rather than
settle, Mr, Pepper said.

Douglas Kerr vs. Danier Leather Inc.,
Supreme Court of Canada, 2007
SCC44, Oct. 12, 2007

TRIA: Senate to consider 7-year extension
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ington observers say.

“I think the odds are dramatically
improved,” said Ben McKay, senior
vp-federal government relations
with the Property Casualty Insurers
Assn. of America in Washington,

“We are thrilled with the progress
that has been made and now have
good reason to be optimistic,” said
Bradley Wood, senior vp-trisk man-
agement for Marriott International
Inc. in Bethesda, Md.

Still, while last week’s develop-
ments increase the chances of TRIA
being extended before the current
law expires at the end of this year,
obstacles remain.

“We still have a number of con-
troversial issues left to be reconciled
between the House and the Senate,
and the coming weeks may be diffi-
cult,” said Joel Wood, senior vp-
government affairs at the Council
of Insurance Agents & Brokers in
Washington.

Indeed, the Banking Committee
bill and the measure approved by
the House of Representatives con-
tain several key differences (see
box).

While the differences are not
insignificant, observers say they can
be worked out. “These are issues in
which compromises can be found,”
Mr. McKay said.

Indeed, the risk management
community is prepared to accept
certain compromises, such as the

HOUSE VS. SENATE

Key differences in the TRIA
extension bills passed by the
House of Representatives and the
Senate Banking, Housing and
Urban Affairs Committee:

W LENGTH OF TRIA EXTENSION,
The Senate committee bill would
extend TRIA for seven years
through the end of 2014, while
the House bill calls for a 15-year
extension.

B8 TRIA TRIGGER. Under the
Senate committee bill, the trigger
for the federal backstop would be
set at $100 million, the same level
in which it currently stands. The
House bill would set the minimum
trigger for the backstop at $50
million.

B COVERAGE EXPANSION. The
House bill would require insurers
participating in the program to
offer coverage for acts of
nuclear, chemical, biological and
radiological terrorism. The Senate
bill calls for a Government
Accountability Office study on the
feasibility of such an expansion.

shorter TRIA extension provision in
the Senate panel bill.

“Obviously, a 15-year exténsion
would be better, but a seven-year

extension is a perfectly reasonable
alternative,” said Risk & Insurance
Management Society Inc. President
Janice Ochenkowski, who also is a
managing director at Jones Lang
LaSalle Inc. in Chicago.

Passage of the legislation by the
Banking Committee came after sev-
eral panel members said a TRIA
extension was essential to ensure
the availability of coverage.

After the Sept. 11, 2001, terrorist
attacks, coverage for protection
against terrorist attacks “virtually
disappeared,” said Sen. Dodd. But
the federal backstop has assured the
availability of coverage, which is
vital to the nation's economy, he
said.

TRIA is “absolutely essential,”
said Sen. Bob Bennett, R-Utah,
another panel member.

But one panel member—Sen.
Wayne Allard, R-Colo., who was the
sole panel member to vote against
the bill—was not convinced.

“I'm here to say enough is
enough,” Sen. Allard said, noting
that when TRIA was first passed in
2002 insurers said that future exten-
sions would be unnecessary. The
original law expired in 2005, but at
the end of that year Congress
extended it through the end of
2007.

Sen. Dodd countered that such
extensions, while not initially con-
templated, have been necessary
because the private market has not
developed.

Gen Re: State judge issues
injunction against Arch

CONTINUED FROM PAGE 3

stantial amount” of fac business,
with about a third of it coming
from what Mr. Franklin had identi-
fied to Arch as Gen Re’s five largest
clients, court papers say.

None of the four officials had
employment contracts or noncom-
pete agreements with Gen Re. Nev-
ertheless, the Stamford-based rein-
surer sued Arch and the executives
variously for breach of fiduciary
duties, tortious interference with
business contracts and violations of
a state trade secrets law.

A temporary restraining order
against Bermuda-based Arch was
replaced in June by an agreed order
under which Arch consented not to
use any Gen Re proprietary infor-
mation,

In August, Arch filed counter-
claims against Gen Re, charging
that Gen Re has misused the courts
to stifle competition from Arch and
that it had libeled Arch in commu-
nications with clients.

Trade secrets

Last week's injunction, which
replaced the earlier agreed order,
does not deal with the Arch coun-
terclaims or Gen Re's demand for
damages, which are yet to be
resolved.

In his ruling, Judge Adams noted

that Gen Re had withdrawn initial

charges that its former employees
physically took proprietary material
when they quit.

The judge concluded, however,
that the defecting executives made
a “concerted effort” to tap their
collective memories for loss cost
data that Gen Re had developed
to price facultative accounts.
These memories proved “exceed-
ingly accurate,” and Arch was
able to replicate Gen Re’s loss
cost figures in at least a dozen
fire risk categories, Judge Adams
found.

Arch’s use of this information
amounted to a misappropriation of
trade secrets under state law, the
judge concluded. “The lack of both
a covenant not to compete and
confidentiality agreement does
not entitle a former employee to use
a former employer’s trade secrets in
a competing business,” he also not-
ed.

In a statement, Arch said Judge
Adams has simply required it to
“obey the existing law.”

“We are pleased that the court
made clear that Arch may continue
to build its property facultative rein-
surance business and compete
freely in the market,” the statement
said.

A trial on the issues is expected to
begin next year.
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Blackwater: Suing insurance companies over coverage issues
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tive officer, has said the convoy had
been fired upon and the guards’
response was “appropriate.” Iragi
officials, though, have charged that
the shooting was unprovoked.

The FBI, the State Department and
the Iraqgi government are investigat-
ing.

The lawsuit, filed in U.S. District
Court in Washington, names Mr.
Prince; Blackwater’s Mclean, Va.-
based holding company, Prince
Group LL.C; and various Blackwa-
ter divisions engaged in security ser-
vices, military and police training,
aviation, armored vehicle construc-
tion and real estate development.

Blackwater’s main clients are U.S.
government agencies, which have
awarded it more than $1 billion in
contracts since 2000, according to
congressional documents.

Plaintiffs in the suit are the estates
of Saed Atban, Usama Fadhil Abbass
and Oday Ismail Ibraheem, lragi cit-
izens who were killed in Nisoor
Square; and Talib Mutlag Deewan,
who was wounded. Each has a fami-
ly with several children, according to
the suit.

The complaint says the Blackwater
convoy had already dropped off the
State Department official it was pro-
tecting before it arrived in Nisoor
Square, where the guards fired indis-
criminately at civilians without
provocation.

Blackwater guards have a record of
recklessness in using deadly force,
the suit alleges, citing three previous
fatal shooting incidents that include
one in which an allegedly drunken
Blackwater guard killed a bodyguard
of the Iraqi vice president.

Two of the lawsuit's seven
counts—alleging extrajudicial killing
and war crimes—are brought under
the Alien Tort Statute, a 1789 law
that has been used increasingly in
the past two decades by non-US.
plaintiffs to pursue charges of
human rights abuses in U.S. courts.

Other charges in the complaint
allege assault and battery, wrongful
death and intentional infliction of
emotional distress.

Blackwater has not responded to
the suit, and a company representa-
tive could not be reached for com-
ment.

Blackwater is already in a fight
with several insurers over coverage
for claims related to the slayings of
four Blackwater contractors in Fallu-
jah in 2004.

In that incident, assailants shot
the four contractors and the bodies
of two of the men were then hung
from a nearby bridge.

The families of the four men sued
Blackwater for wrongful death and
breach of contract for allegedly fail-
ing to provide protective gear they
should have had. Blackwater, in
turn, is suing four insurers for
defense and indemnity costs in the

Blackwater Worldwide faces wrongful death claims over shootings in Iraq.

litigation under policies in force over
various periods between 2003 and
2005.

The insurers named in the suit,
filed in U.S. District Court in
Philadelphia, are:

® ACE Ltd.'s Westchester Surplus
Lines Insurance Co., a Roswell, Ga.-
based unit that wrote a general liabil-
ity policy with limits of $1 million
per occurrence and $2 million aggre-
gate.

e Deerfield, Ill.-based Evanston
Insurance Co., which wrote a profes-
sional lability policy with a $1 mil-
lion per claim and aggregate limit.

e Continental Insurance Co., a
Chicago-based CNA Financial Corp,
unit, which wrote workers compen-
sation coverage required under the

federal Defense Base Act to insurer
employees working under govern-
ment contracts outside the United
States.

® Liberty International Underwrit-
ers Inc,, a New York-based unit of
Liberty Mutual Group Inc, which
wrote an umbrella liability policy
with a $15 million per occurrence
limit.

Westchester and Continental
agreed to defend Blackwater under
reservations of rights to deny cover-
age, and have paid more than §1
million to date to the company’s
principal law firm, the insurers say in
their court filings. Blackwater,
though, has demanded coverage for
an additional $4 million in billings
by another 13 law firms, according

to Continental, and both insurers
have questioned the reasonableness
of these demands.

The insurers have also cited vari-
ous policy provisions that they say
exclude coverage in the underlying
case.

Continental, for example, argues
that its policy covers only Blackwater
employees and that the four men
killed in Fallujah were contractors
working for the company rather
than employees.

Evanston cites an exclusion in its
policy barring coverage of claims
brought against Blackwater by any of
its contractors or subcontractors, an
exclusion that Evanston says applies
to the Fallujah killings.

Westchester and Liberty both
have cited the war risk exclusions in
their policies. In its latest filing, Lib-
erty points to Mr. Prince’s testimony
earlier this month before the House
Committee on Oversight and Gov-
ernment Reform in which he
described Iraq as a “war zone.”

Blackwater has filed motions for
partial summary judgment, asking
the court to rule that Westchester,
Continental and Evanston have
duties to defend it. Westchester and
Continental have asked the court to
order discovery on the defense cost
dispute, while Evanston and Liberty
have asked for rulings that their poli-
cies provide no coverage for the
Blackwater claims.

The motions are all pending,

Collateral: New York eases requirements
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favorably, said Mr. Vance, who
stressed he was speaking on behalf of
RIMS and not Sun Microsystems.
The proposal would eliminate an
existing New York mandate that rein-
surers that are neither authorized nor
accredited to conduct business in the
state must post collateral equal to
100% of their share of insured claims.
Reinsurers with the highest rating
from two of the approved rating
agencies would have equal footing
with New York-domiciled reinsurers
and not have to post any collateral.
Reinsurers that are not as financially
strong would post collateral based
on a sliding scale from 10% to 100%.
The ratings could be obtained
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from AM. Best Co. Inc., Fitch Rat-
ings, Moody's Investors Service,
Standard & Poor's Corp. or “any oth-
er rating agency recognized by the
Securities Valuation Office of the
NAIC,” according to the proposal.

Reinsurers also would have to
meet solvency standards and other
criteria set by New York’s Insurance
Department.

While the regulation would apply
equally to U.S. reinsurers domiciled
in states other than New York, it
would mainly affect non-U.S, rein-
surers, a spokesman for the Insur-
ance Department said.

New York's plan also would affect
policyholders in other states because
an insurer conducting business in
New York could purchase reinsur-
ance from an insurer operating there
under the lowered collateral require-
ments. The insurer then would be
free to apply that capacity to risks
underwritten in other states, the
spokesman said.

The Insurance Department said its
proposed regulation would attract
more reinsurance capital to New
York, which in turn should help low-
er costs for businesses purchasing
insurance.

Current regulations require a
strongly capitalized non-U.S. rein-
surer to tie up capital, but does not
impose a similar burden on a New
York-domiciled reinsurer, even if it is
financially weaker, the spokesman
said.

Nationwide, non-U.S. reinsurers
paid about $500 million in transac-
tion costs to post $120 billion in col-

lateral during 2005, the latest year
for which data was available, New
York’s Insurance Department said.

U.S. insurer groups say New York
is shifting risk from reinsurers to
insurers. They also argue that reduc-
ing or eliminating collateral require-
ments may reduce capacity rather
than increase capacity.

“Nowhere has anybody ever
shown that a reduction in collateral
will ever increase capacity,” said
Mike Koziol, assistant vp and coun-
sel for the Property Casualty Insurers
Assn. of America in Des Plaines, 111,

New York’s proposal would make
it harder for insurers to collect rein-
surance if collateral is not available
to back a reinsurer, said Steven Ben-
nett, assistant general counsel for the
American Insurance Assn. in Wash-
ington. “If insurers believe that rein-
surance becomes more problematic
and more difficult to recover, they
limit their purchasing of reinsurance
and if you limit your purchasing of
reinsurance, you limit what you can
underwrite,” he said.

But New York’s proposal would
not prevent insurers from negotiat-
ing their own collateral require-
ments or from choosing reinsurers
willing to put up collateral, New
York’s Superintendent of Insurance
Eric R. Dinallo said in a statement,

The move to change New York
regulations drew praise overseas.

“It appears to be a significant step
forward towards U.S. and non-
US. reinsurers being treated equal-
ly,” Sean McGovern, general counsel
for Lloyd's of London, said in a

statement.

The International Underwriting
Assn., which represents insurance
and reinsurance companies operat-
ing in London, said in a statement
that it “wholeheartedly agrees with
Insurance Superintendent Eric Di-
nallo’s view that removing unneces-
sary collateral burdens will make
New York a more attractive market
to reinsurers leading (to) better qual-
ity of cover for the state's residents
and businesses.”

“This initiative provides a further
option to reform and maintains the
momentum for change on this
important issue for the global rein-
surance industry,” the IUA’s state-
ment continued.

The New York Insurance Depart-
ment spokesman said the unveiling
of its proposal was timed to coincide
with the Oct. 16-19 meeting of the
International Assn., of Insurance
Supervisors in Fort Lauderdale, Fla.,
which was hosted by the NAIC. New
York’s initiative could help build
momentum for modernizing U.S.
reinsurance regulation, he said.

The NAIC has been considering a
proposal that would create a two-
step process for non-U.S. reinsurers
from “equivalent” jurisdictions to
become licensed in a U S. state.

Speaking theoretically, NAIC Re-
insurance Task Force Chair John
Oxendine said, “The only way a
state—like New York—could make it
stick is if the transactions were 100%
purely intrastate,” meaning that the
ceding insurer, reinsurer and risk
were all based in New York, he said.

If the New York-based ceding
insurer wrote business in any other
state, it would open the door for that
state’s regulator to conduct an inde-

pendent financial analysis of the
ceding insurer and possibly disallow
credit for the reinsurance, said Mr.
Oxendine, the Georgia insutance
commissioner,

“Such multiple exams would be
burdensome,” he said.

Mr. Oxendine said such addition-
al examinations by other regulators
would be prudent exercise of their
authority to protect ceding compa-
nies and consumers within their
jurisdictions, and should not be con-
sidered a “sanction” against New
York. It is “completely premature”
discuss whether there is support
among commissioners to sanction
New York for its proposal, which will
have “no impact” on the NAIC task
force’s deliberations, he said.

However, “It is preferable to work
together...and not have states take
different paths,” which could lead to
a “patchwork” U.S. approach to reg-
ulating reinsurers, he said.

The Washington-based Reinsur-
ance Assn. of America said it would
prefer broad reform that would
apply across all states rather than a
state-by-state approach, said Presi-
dent Frank Nutter. The NAIC's plan
provides a broader approach than
New York's because it would set uni-
form “port of entry” standards
whereby a single state could regulate
a reinsurer that then could conduct
business in all other states.

To adopt the regulation, New
York's Department of Insurance
must merely publish its proposal,
then hold a formal 45-day comment
period after completing its current
informal comment period, the
spokesman said.

Meg Fletcher contributed to this story.
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Statistics. The BLS reported 4.1
million cases of injuries and illnesses
in the workplace in 2006, a rate of
4.4 incidents per 100 full-time
workers. In 2005, there were 4.6
cases per 100 full-time workers, for a
total of 4.2 million incidents, the
report said.

House can't override
veto of kids' health bill

The House of Representatives last
week failed to override President
Bush's veto of a bill to expand a
government health insurance
program for children. The Children’s
Health Insurance Program
Reauthorization Act of 2007 would
have increased notification and
disclosure requirements and
extended the Family and Medical
Leave Act for employees with
family members injured during
military service, among other
changes.

Measure would delay
pension funding rules

Tougher pension funding rules laid
down by last year's sweeping
pension reform law set to go into
effect on Jan. 1, 2008, would be
delayed one year under legislation
introduced last week. The lawmakers
who introduced the bill said a delay is
needed to give the Treasury
Department more time to provide
guidance to employers on how to
comply with the new funding
requirements. The PPA, among other
things, requires employers to fund
their pension plans faster, and
creates a new methodology to value
plan liabilities.

Japanese rail company
securitizes quake risk

East Japan Railway Co. has
transferred its earthquake risk to the
capital markets through a $260
million catastrophe bond structured
by German reinsurer Munich
Reinsurance Co. The securitization
provides the railroad company with
coverage for losses from a major
earthquake in Tokyo. East Japan
Railway is protected under the bond
for property and business
interruption losses, according to a
statement by Munich Re. The bond,

with a term of five years, was issued
by MIDORI Ltd., a special purpose
vehicle domiciled in the Cayman
Islands. It is triggered according to
earthquake magnitude values within
about a 45-mile radius of a central
point in Tokyo.

Munich Re pays $1.3B
for U.S. insurer Midland

Munich Reinsurance Co. last week
agreed to buy specialist insurer
Midland Co. for $1.30 billion.
Cincinnati-based Midland had a 2006
premium volume of $832 million,
with $112 million of that total
representing commercial lines
including excess and surplus lines,
long-haul trucking, auto rental, and
dealer property and inventory,
according to a spokeswoman for
Munich Re.

Watson Wyatt spins off
multiemployer practice

Watson Wyatt Worldwide is spinning
off its multiemployer retirement plan
consulting practice in the United
States and Canada, with the business
being taken over by two new firms
comprised of current Watson Wyatt
employees. Currently, U.S. and
Canadian multiemployer retirement
consulting is only a small portion of
Watson Wyatt business, generating
about $15 million in revenues,
roughly 1% of the company's total.
Watson Wyatt has about 70
multiemployer retirement clients in
the United States and Canada.
Watson Wyatt executives say
operating the practice did not fit with
corporate objectives.

Noted

Doctors Co. has agreed to buy SCPIE
Holdings Inc., a Los Angeles-based
health care and liability insurer for
physicians, medical groups and
health care facilities has agreed to
be bought by Doctors Co., for $281
million.... Linda A, Watters,
commissioner of the Michigan Office
of Financial and Insurance Services,
will resign Oct. 31 to join the risk
management division of KPMG L.L.P.
in Chicago. Ken Ross, deputy
commissioner for OFIS policy, will
serve as acting OFIS commissioner
beginning Nov. 1...The China
Insurance Requlatory Commission
has endorsed Chubb Corp.'s request
to convert its Shanghai branch into a
wholly owned insurance
subsidiary....James J. Schiro, chief
executive officer of Zurich Financial
Services Group, has been named the
2007 Insurance Leader of the Year
by the School of Risk Management,
Insurance and Actuarial Science at
St. John's University.

Schwarzenegger vetoes
health cover mandate

By JOANNE WOJCIK

SACRAMENTO, Calif.—California
Gov. Arnold Schwarzenegger has
vetoed Assembly Bill 8, a measure
passed during the regular legislative
session that would have required
employers to provide health insur-
ance to their employees or pay a tax
to the state.

In a statement announcing the

_veto, the governor said, “This bill

does not achieve coverage for all—a
critical step needed to reduce health
care costs for everyone.”

“Instead, A.B. 8 puts more pres-
sure on an already broken health
care systemn and places an unreason-
able financial burden on businesses.
A 7.5% fee would force employers
to shoulder the entire burden of
health care reform—a devastating
blow to small business in Califor-
nia,” the governor said.

Among other things, AB. 8—
which was co-sponsored by Assem-
bly Speaker Fabian Nufiez, D-Los
Angeles, and Senate President Pro

would have required all employers
to offer coverage to their workers
equal to 7.5% of payroll or pay an
equivalent tax to the state, which
would provide health care coverage
to their workers for them.

The veto followed Gov.
Schwarzenegger’s introduction of
his own health reform plan in bill
form.,

Meanwhile, Gov. Schwarzeneg-
ger has vetoed two bills that would
have expanded California family
leave laws,

Senate Bill 727 would have
expanded California’s paid family
leave program to cover grandpar-
ents, grandchildren, parents-in-law
and siblings, while A.B. 537 would
have expanded the California Fami-
ly Rights Act to cover the same fam-
ily members plus adult children
who are covered under the current
Paid Family Leave program, but not
under the California Family
Rights Act.

Judy Greenwald contributed to this

Tem Don Perata, D-Oakland— article.
Letters
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ly flout federal authority, fearless of
any penalty.

Protection of the federal rights of
RRGs is one reason that the Self-
Insurance Institute of America Inc.
established the American Risk
Retention Coalition. Other objec-
tives of ARRC include modernizing
the federal act to allow RRGs to pro-
vide property and other coverages
to their members.

We are making progress in con-
vincing members of Congress that
the LRRA should be modernized to
help solve the current crisis in avail-
ability of property insurance in
many areas of the country, particu-
larly along the Atlantic and Gulf
coasts.

If Congress leaves to our industry
the enforcement of our rights,
ARRC is prepared to sue recalcitrant
states in the federal courts to end
the “red light” states’ obstructionist
tactics.

James Kinder

Chief Executive Officer
Self-Insurance Institute of
America Inc.
Simpsonville, S.C.

RIMS by any other name

TO THE EDITOR: As a longtime sub-
scriber to Business Insurance (starting
with your first issues in 1967), |
found your 40th anniversary issue
(Oct. 8) fascinating reading. Howev-
er, | found an error of historical
importance in the first question in
the “Test Your Knowledge of Risk
Management” quiz. You asked:
“What was the original name of the
Risk & Insurance Management Soci-
ety Inc.?” None of the four options
was correct.

The answer you were looking for
was the American Society of Insur-
ance Management, but the prede-
cessor name of ASIM was the
National Assn. of Insurance Buyers.
NAIB was organized shortly after
World War Il and later morphed
into ASIM.

The various names of RIMS mir-
ror the professional evolution of
insurance buyers to insurance man-
agers to risk managers.

Donn McVeigh
Managing Director
Creative Risk Concepts
International
Qakland, Calif.

Stock Index

[10/15-10/19]

Up-to-the-minute data for all 82
companies that comprise the

BI Stock Index can be found at
www.BusinessInsurance.com.

www.Businessinsurance.com/Webinars

Sponsor a Bl Online Executive Forum™

You'll be in front of an influential and engaged audience

of top-level decision-makers.

You'll have the ability to co-brand with the industry leader in providing
information and insight for executives in the commercial insurance marketplace.
You'll be associated with a highly informative online event bringing together
noted panelists and Bls editors to discuss the most pressing issues.

For branding and lead generation opportunities, e-mail:
Advertising@Businessinsurance.com
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. who have a “large amount of work to do" as

" This seemed to be somewhat of a common

Contributing: Jeff Casale, Louise Esola, Judv Greenwald

Dentistry
goes
to fill void

health care

Are you skilled with a sickle probe and mouth
mirror? You might have to be if you live in
England these days.

A report released by England's Commis-
sion for Patient and Public Involvement in
Health last week showed that declining nur-
bers of state-funded dentists in England have
led some people to resort to self-dentistry.
One person surveyed claimed to have used
pliers to pull out 14 teeth, while others said
they've used Super Glue to replace crowns.

A lack of public funding has forced many
dentists in England to go private, the study
concluded. As a result, 78% of private
patients said they had to go to private den-
tists because they could not find a National
Health Service dentist. Furthermore, 35% of
those surveyed said that currently they were
not using dental

services
because

there
is not an
NHS den-
tist near
where they
live.

The commission
surveyed 5,000 patients in England and
found that 6% have resorted to self-den-
tistry, while a fifth have gone without treat-
ment altogether because of the cost.

0f the several dentists surveyed, one said
that they were not accepting new patients

they do not get paid any more than they do
for a patient who has a routine check-up.

theme among the dentists who responded,
with one adding that the NHS system is
“unfair to some patients and too restrictive
1o the operator.”

The commission plans ta share the study's
findings with officials from the U.K.'s Depart-
ment of Health and the British Dental Assn.
to see if reforms can be made.

,j eball leagues have just as much right as Major League Baseball to use the stats of
e fantasy-stud and real life superstar Alex Rodriguez of the New York Yankees, a fed-
eals courrruied In acase over First Amendment rights.

MLB_s] trikes out in bid
to limit use of stats

New York Yankees third baseman. Alex

Rodriguez’s name and booming l'mme un

statistics are as much a part of the werld of _
fantasy sports as they are Major League
Baseball, a federal appeals court has ruled.

The 8th U.S. Circuit Court of Appeals in
St. Louis ruled in favor of fantasy sports
league operator C.B.C. Distribution and
Marketing Inc., ruling that fantasy leagues
have a First Amendment right to use MLB
players’ names and statistics for free,

Last week's ruling was a big win for the
fantasy sports business, which has 125
member companies and an estimated U S.
market of about 19 million adults, accord-
ing to the Fantasy Sports Trade Assn.

In its February 2005 federal court com-
plaint, St. Louis-based C.B.C. claimed it
had the right to use, without license, the
names and information of MLB players in

B ‘ccmnect:on with its fantasy baseball prod-

uets,

" In a counterclaim, MLB's interactive

m.edia and Internet companv, Major League
Baseball Advanced Media L.I'.. mainfained
that C.B.C.'s fantasy baseball products vio-
lated rights of publicity belongzing to play-
ers, who had licensed those rights to
Advanced Media through the Ma;or League
Baseball Players-Assn.

Last year, U.S. District Judge Mary Ann
Medler sided with C.B.C. in holding that
First Amendment tights ‘favoring the full
anxd ﬁgé‘exchange of ideas” trumped Mis-
souri law on players’ publicitv rights.

The appeals court upheld the lower court
ruling on the First Amendment issue.

Other major sports leagues-tanging . fmm\\\
the NFL to the NHL to NASCAR ufistlccess-
fully weighed in on behalf of the MLB.

F=bombs

in the office

help improve
some worker
relationships

Allowing employees to let loose with
some on-the-job swearing can actually
benefit employers, a British study con-
cludes.

Regular use of profanity expresses
and remnforces solidarity among staff,
which enables employees to express
their feelings such as frustration, and
develops social relationships, con-
cludes the study by Yehuda Baruch, a
professor of management at the Nor-
wich Business School at the University
of East Anglia in England, and a gradu-
ate student.

“We hope that this study will serve
not only to acknowledge the part that
swearing plays in our work and our
lives, but also to indicate that leaders
sometimes need to ‘think differently’
and be open to intriguing ideas,” said
Mr. Baruch in a statement issued by
the university.

“The primary issue for management
is whether or not to apply a tolerant
leadership culture to the workplace
and deliberately allow swearing,” he
said.

The study, “Swearing at work and
permissive leadership culture: When
anti-social becomes social and incivili-
ty is acceptable,” was published in the
Leadership & Organization Develop-
ment Journal.
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' DON'T LET ENVIRONMENTAL RISKS
* FALL THROUGH THE CRACKS

Commercial Pollution Legal Liability™ (Commercial PLL™} is able to address environmental liabilities associated
with facilities, disposal sites, transportation, and contracting operations all in one easy-to-understand policy.
Coverage is provided through the AIG Companies®, with the financial strength and claims expertise that eases the
handling. of even complex environmental claims. For companies with a variety of environmental exposures

Commercial PLL through AIG Environmental” is one easy answer.

Call your insurance broker or contact us at AI G

®
aigenvironmental@aig.com

THE STRENGTH TO BE THERE.

AlG Environmenta! is a division of the property and casuatty insurance y subsidiaries of American ‘nternational Group, Inc. & undenwritten by member panies of American International Group, Ine. The deseription herein is a summary
only. It does not include all terms, conditions and exclusions of the policies described. Please refer to ectual policies for complete details of coverage and exclusions. Coverage may not be available in all states. Issuance of coverage is subject to
underwriting guidzlines.




