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Limiting Y2K hability

Florida bill would protect businesses from Millennium Bug lawsuits

By MARK A. HOFMANN

TAMPA, Fla.—A Florida
lawmaker is proposing
comprehensive legislation '
aimed at limiting liability as-
sociated with the Year 2000
problem. ¥

State Sen. John Grant, R-Tam-
pa, unveiled a proposal named the
Commerce Protection Act of 1999 last
week. The bill, which will be taken up
when the Legislature convenes next
year, would offer legal protection to
bath businesses and governmental en-

tities that make good-faith efforts to
be Y2K-compliant.
Although Y2K liability
legislation has been in-

troduced in other
5 states, most bills fo-
L cused their relief on pro-
: tecting public entities.
Meanwhile, nearly all states have
approved an endorsement that, if
adopted, could minimize insurers’ lia-
bility for the Year 2000 computer bug
under existing coverage (see story,
page 27).

The Florida proposal coincides with

plans by the Risk & Insurance Man-
agement Society Inc. “to take a more
active role in promoting liability limi-
tation legislation on both the federal
and state levels,” according to Anne
Allen, director-state affairs for RIMS
in New York.

“This is the type of initiative we
need to get involved with. The scariest
thing about Y2K from risk managers’
perspective may not be systems failure
or lack of coverage but lawsuits,
third-party and otherwise. Where does
a corporation’s responsibility end?

See Y2K bill on page 27

HMO that fought Texas law
battling to restore provision

By JOANNE WOJCIK

AUSTIN, Texas—Aetna U.S,
Healthcare is trying to save part of the
Texas managed care liability law it
challenged in court.

When U.S. District Court Judge
Vanessa Gilmore upheld the 1-year-
old Texas statute permitting patients
to sue health maintenance organiza-
tions for malpractice, she also struck
down the part of the law creating an
independent review process for treat-
ment denials.

Ruling in Aetna U.S. Healthcare vs.

the Texas Department of Insurance,
the judge said the state’s external ap-
peals program violates the federal
Employee Retirement Income Security
Act of 1974.

The statute called for the creation of
an independent review organization.
It is run by the state Insurance De-
partment and reviews any case in
which a person was denied coverage
or has a complaint regarding the care.

Now Aetna—the HMO that brought
the lawsuit challenging the state’s
groundbreaking right-to-sue law in
the first place—apparently has

changed sides and is working with the
Texas attorney general and insurance
regulators to try to restore the inde-
pendent review process.

“It is unfortunate that the IRO pro-
cess wound up being coupled with
health plan liability rather than as an
alternative to it,”” David F. Simon,
Aetna’s chief legal officer, wrote in a
letter last week to Texas Insurance
Commissioner Elton Bomer and Attor-

_ney General Dan Morales.

“Because of our philosophical
agreement on the salutary purposes
See Texas on page 30

Accountability begets quality

Health plans that publicly report data outperform those that don’t: NCQA

By ROSEANNE WHITE

WASHINGTON—Managed  care
plans that publicly and consistently
report performance measurements are
outperforming plans that don’t, ac-
cording to the National Committee for
Quality Assurance.

“Accountability really will drive to-
ward better performance,” said Mar-
garet E. O’Kane, president of the
Washington-based managed care
watchdog group.

The NCQA last week released its
second annual “‘State of Managed
Care Quality” report, which assesses
managed care plan quality by 10 clin~
ical measures of care and by member
satisfaction.

Among the report’s key findings in
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analyzing the 1997 and 1996 data, ac-
cording to the NCQA, are:

« Health plans that submitted data
for public release performed substan-
tially better on clinical measures and
attained significantly greater member

NCOA’s
2%Annual
“State of Managed Care
Quality” Report

satisfaction than plans that submitted
data on condition that they not be
identified.

e Health plans that submitted data
for two consecutive years, covering
performance for 1996 and 1997, re-

ported higher scores and higher over-
all improvement on eight out of 10
performance measures than the indus-
try as a whole.

e NCQA-accredited plans outper-
formed non-accredited plans on all
clinical and satisfaction measures.

“Our mission at the NCQA is to put
this information out there to work
with those in the marketplace that are
selecting health plans—purchasers
and consumers—and help them get the
information they need to reward qual-
ity performers,” Ms. O’Kane said.

All plans that publicly report data
deserve recognition, she said.

The managed care industry saw
gains of 1% or less between 1997 and
1996 in terms of most of the 10 clinical

See NCQA on page 28

Updates

New sponsor, same moderator
in line for RISKWeb successor

BATON ROUGE, La—The successor to
RISKWeb, the popular but endangered elec-
tronic discussion forum for risk managers,
could be operational by Wednesday with a
new sponsor but under the eye of the original
forum’s longtime moderator.

Louisiana State University in Baton Rouge,
La., is the potential new sponsor of
RISKWeb’s successor forum, according to
sources.

James R. Garven, the educator who created
the forum in 1993 and has moderated

See Updates on next page

TG Hurricane Georges
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Friday as it hit the §
Florida Keys. -
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Georges’
pre-Florida
toll to top
$1 billion

By SALLY ROBERTS

Businesses throughout the Caribbean continue to pick
up the pieces left shattered by Hurricane Georges,
which ripped through the Leeward Islands last week on
its way to Florida, sparing few in its wake.

By Friday morning, Hurricane Georges was lashing
the Florida Keys with wind gusts of more than 100 mph
and was expected to batter the state’s Gulf coast later
that day. Five million people in eight Florida counties
were under hurricane warnings, and a million more liv-
ing along 300 miles of coastline had been ordered out of
the area.

Flooding, power outages and wind damage were
expected throughout the Keys, but reports of dam-
ages were unavailable for this issue of Business Insur-
ance,

On its way to the United States, Hurricane Georges
killed more than 300 people in the Caribbean, pounding
businesses and homes on the tiny islands of the eastern
Caribbean with hurricane-force winds of more than 100
mph before pummelling the U.S. Virgin Islands, Puerto
Rico, the Dominican Republic, Haiti and then Cuba on
Thursday morning.

The Property Claims Services unit of the Insurance
Services Office Inc. will not have an estimate of the to-
tal insured losses caused by Hurricane Georges until
sometime this week.

However, Menlo Park, Calif -based Risk Management

See Georges on page 30

- B
1

ke KL



2 [/ Business Insurance, September 28, 1998

Updates

'RISKWeb may be uninterrupted

Continued from previous page

it since, said he plans to stay on as the new forum's moderator. Mr. Gar-
ven's participation is good news for risk managers, who have praised him
as an even-handed and unobtrusive monitor of their online discussions.
. Risk managers were upset last month when Mr. Garven said he likely
would not return as moderator.

Mr. Garven, who joined LSU’s faculty earlier this year, and a
spokesman for RISKWeb owner InsWeb Corp. both declined late last
week to identify the potential new sponsor because negotiations with the
entity had not been completed. But both said they expected the negotia-
tions would be completed in time to bring the new forum online before
InsWeb's planned shutdown of RISKWeb after Wednesday.

RISKWeb operates as both an Internet mailing list that distributes e-
mail postings to subscribers as they are made and as a Web site where
submissions are archived. Mr. Garven last week estimated there are about
3,400 RISKWeb subscribers worldwide.

InsWeb acquired RISKWeb from Mr. Garven in 1996, the year the com-
pany hired the former University of Texas professor as a vp of economic
analysis and product researcher. Mr. Garven left InsWeb when he re-
turned to teaching as a professor in LSU's finance department.

Without warning, San Mateo, Calif-based InsWeb shut down
RISKWeb last month. InsWeb explained that the service did not fit into
the company’s business plan. InsWeb provides online comparison shop-
ping services for buyers of personal lines insurance.

But, after an outpouring of complaints from risk managers, InsWeb re-
activated RISKWeb until Sept. 30 (BI, Aug, 24).

Neither Mr. Garven nor the InsWeb spokesman would discuss the na-
ture of the negotiations with the potential new sponsor.

Unclear is whether the successor forum would have access to the
RISKWeb discussions that Mr. Garven has archived for subscribers’ use.
The InsWeb spokesman last month said the company hoped to make the
archives available to the forum’s new sponsor, if some legal issues con-
cerning privacy and copyrights could be resolved.

Mr. Garven and the InsWeb spokesman also would not discuss whether
the new sponsor would have access to the RISKWeb subscription list. The
InsWeb spokesman earlier said the company would not make that list
available. Under that scenario, current RISKWeb subscribers would have
to contact the new sponsor via e-mail and request a subscription to the
new forum, If the new sponsor had the list, the sponsor could automati-
cally subscribe RISKWeb users to the new forum.

Mr. Garven said he would post a message on RISKWeb early this week
to explain developments.

State loses EMLICO receivership

BOSTON—Effectively clearing the way for Electric Mutual Liability
Insurance Co.’s continued liquidation in Bermuda, a Massachusetts
Supreme Court judge has thrown out the state Insurance Division’s peti-
tion to place EMLICO in receivership.

Supreme Judicial Court Justice John M. Greaney last week dismissed
the Massachusetts receivership action, finding that EMLICO “is a lawful
Bermuda corporation” and that “both the law and practicality weigh
strongly against” allowing a U.S. receivership.

The ruling may signal the end of a marathon controversy that began
when EMLICO, a longtime General Electric Co. liability insurer, redo-
mesticated to Bermuda and declared itself insolvent, triggering charges
from reinsurers that it had conspired with GE to take advantage of favor-
able Bermuda liquidation laws.

Massachusetts regulators thought they had worked out a deal last year
to act as ancillary receiver to EMLICO's Bermuda liquidators. The Mas-
sachusetts high court threw out the deal, though, ruling that state law did
not allow EMLICO to move to a foreign country and that—whatever its
status in Bermuda—it remained a Massachusetts insurer. The Insurance
Division then filed its receivership petition.

In his ruling last week, Justice Greaney found that “a corporation can
have a lawful existence in two jurisdictions. EMLICO has lawful corpo-
rate presences in Bermuda and in Massachusetts even though its redo-
mestication to Bermuda was invalid under Massachusetts law.”

EMILICO's assets are also in the control of the Bermuda liquidators and
“it follows in my mind that Bermuda has lawful jurisdiction over thelig-
uidation,” he wrote.

Justice Greaney cited other reasons for rejecting the petition, including
that EMLICO and GE have settled with the reinsurers that challenged the
redomestication and that a U.8. receivership would likely conflict with
the Bermuda liquidation.

Referring to reinsurers’ conspiracy charges against GE and EMLICO,
Justice Greaney noted that “there is, to be sure, a seriously disputed ques-
tion whether EMLICO and General Electric engaged in fraud or other
wrongdoing,

“This question, if it is to be resolved at all, is to be answered in other
proceedings in different fora,” he wrote.

The Insurance Division has not decided whether to appeal to the full
Supreme Judicial Court, a department spokesman said.

Vesta’s D&O insurer sues

BIRMINGHAM, Ala—Vesta Insurance Group Inc.’s recent financial
problems have prompted its directors and officers liability insurer to
See Updates on page 30

Errors & omissions

e A Sept. 21 headline incorrectly summarized a court ruling in a cover-
age dispute between a miniblind manufacturer and its insurers. The court
rejected the insurers’ motion for summary judgment; it did not order them
to defend the manufacturer, Jencraft Corp. The story correctly reported
that, absent a settlement, the dispute must be resolved at trial. But the sto-
ry does contain one small reference that inaccurately states the insurers
are obliged {o defend Jencraft.

Medicare drug battle
sparks two lawsuits

By JERRY GEISEL

BOSTON—The conflict between
Massachusetts regulators and
HMOs over prescription drug ben-
efits for Medicare-eligible retirees
now is in court.

The Massachusetts Division of
Insurance last week sued Harvard
Pilgrim Health Care, alleging that
its proposal to cap prescription
drug benefits next year at $800 for
members of its Medicare risk
HMO violates state law and regu-

lations that require risk HMOs to
offer either unlimited or no pre-
scription drug benefits to mem-
bers.

The suit, filed in state court for
Suffolk County, seeks to compel
Harvard Pilgrim and all other
Medicare risk HMOs in the state
to comply with the prescription
drug mandate.

“We want to be very aggressive
in securing drug benefits for our
seniors and that HMOs are fol-
lowing state law,” said a

spokeswoman for the Mas-
sachusetts Department of Con-
sumer Affairs in Boston.

For its part, the Massachusetts
Assn. of Health Maintenance Or-
ganizations, an industry trade
group, filed suit in U.S. District
Court in Boston asking the court
to declare that a 1997 federal law
pre-empts the Massachusetts pre-
scription drug mandate.

“We hope the court will act
quickly and resolve this issue,”

See Drugs on page 29

lIE syndicate owner sued

lllinois insurance regulators file racketeering charges

By DOUGLAS McLEOD

CHICAGO—The management
of a defunct Illinois Insurance Ex-
change syndicate looted the syn-
dicate of millions of dollars in a
series of fraudulent investment
and reinsurance deals with affili-
ated companies, Illinois insurance
regulators allege.

Illinois regulators liquidating
Geneva Assurance Syndicate Inc.
have filed a racketeering lawsuit
charging that syndicate operator

Holocaust
settiement
collapses

Jeffery W. Beresford-Wood and
several others plotted to strip
valuable Geneva assets and re-
place them with worthless stock,
money-losing real estate and oth-
er investments.

The transactions “‘gave the false
and misleading appearance that
Geneva's financial condition was
satisfactory. . .and enabled Beres-
ford-Wood and his co-conspira-
tors to maintain control of Gene-
va and to operate it for their per-
sonal benefit,” the complaint

charges.

A variety of allegedly bogus
transactions cited in the com-
plaint include deals in which
Geneva took over Mr. Beresford-
Wood's investment in three failing
non-insurance businesses, racking
up more than $17 million in loss-
es, and bought millions of dollars
of worthless stock in companies
owned by Mr. Beresford-Wood
and his business associates.

The suit also charges that Mr.

See Geneva on pffg;v«?,?

High court
to revisit
old issues

By MEG FLETCHER

NEW YORK—State
insurance regulators
will continue developing
the framework for re-
solving Holoecaust-era
claims, despite Italy’s

NAIC

largest insurer nullify-
ing a $100 million law-
suit settlement.

The legal settlement
involving Assicurazioni
Generali S.p.A. of Italy
failed because ‘‘the
agreement over the har-
monization of the claims
process between the
memorandum of under-
standing and the class-
action lawsuit could not
be reached,” Generali
Vice General Director

Inside

Guido Pastori said in a
statement last week.

He said that such har-
monization was agreed
upon in a letter of intent
regarding the settlement
between Generali and
lawyers  representing
Holocaust survivors in a
New York lawsuit.

However, the National
Assn, of Insurance Com-
missioners always has
viewed the lawsuit as
being unrelated to the
“memorandum of un-
derstanding” underpin-
ning establishment of an
International Commis-
sion to resolve unpaid
claims to Holocaust vie-
tims, NAIC President
Glenn Pomeroy said last
week. “The $100 million
reached in a separate
agreement does not cap

See NAIC on page 30

By MARK A. HOFMANN

WASHINGTON—The U.S. Supreme Court will
revisit some critical risk management and em- |

| ployee benefits issues during the session that be-

gins next Monday.

This term, the legal territo-
ry before the court will in- |
s clude such issues as standards
for expert testimony, the def- |
inition of what constitutes an |
acceptable class in class ac- |
tion suits; the extent of the |
McCarran-Ferguson  Act's |
pre-emptlon of federal insurance actions; and the
rules for amending certain types of pension plans.

Many of the business-related cases that the
high court has already agreed to review fall into |
the category of what one attorney called “settler”
cases.

Clifford Sloan, a partner in the Washington of-
fice of Wiley, Rein & Fielding, differentiated b#- |
tween “pioneer” cases—in which the justices re- Jz
view a question for the first time—and “‘settler”
cases, where they review questions that have

See Court on page 22
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California lawsuits
deemed unfair

By ROBERTO CENICEROS

SACRAMENTO, Calif.—California
businesses fear a provision in state law
makes it easier for plaintiffs lawyers to
file lawsuits that resemble class actions
but do not require that a class actually
exists.

Under California’s Unfair Competition
Act, a part of the state’s Business and
Professional Code, anyone can file a law-
suit in the public's interest as a “private
attorney general,” charging unfair or
fraudulent business practices, The per-
son suing does not need to represent an
actual plaintiff who has purchased a
product or had any business dealings
with the defendant, according to the
Assn. for California Tort Reform and
plaintiffs attorneys.

The California Chamber of Commerce
fears a jump in employment-related cas-
€s, and Unfair Competition Act claims
recently have been added to Year 2000
compliance lawsuits filed against soft-
ware manufacturers. This is particularly
a concern because the number of law-
suits is on the rise in California, several
companies said.

“We think it is one of the key issues for
the next five years,” according to Fred
Main, senior vp and general counsel for

fﬁe California Chamber of Commerce in

Sacramento.

Several California business leaders
met in Sacramento last week to docu-
ment what they say are the growing
abuses of the act and to discuss how to
reform the law, said Barbara M. Wheel-
er, legislative advocate for the ACTR.

Possible strategies include continuing
to file amicus briefs in appellate cases
and seeking legislative reform of the law.

The Unfair Competition Act is a good
law in its intent to protect the public,
Ms. Wheeler said. But she and other
business representatives sav its broad
language makes it ripe for abuse.

“The courts have said in a couple of
cases, ‘We will determine what is inher-
ently unfair,” ” the Chamber’s Mr. Main
said. “It doesn’t have to be the violation
of a statute. Therefore, vou can take your
best shot at alleging anything is unfair,
hoping that a reasonable person will
judge it is not nice or fair.”

He said he believes attornevs pursuing
the cases are using the additional allega-
tions to wrest settlements from defen-
dants, rather than taking the ¢ases to tri-
al.

“The payout never occurs; you settle
the case, and part of the settlement is at-
torneys fees,” Mr. Main said.

Sixteen other states have roughly

See California on page 18

LONDON—The Philippine inter-
island passenger ferry “Princess of
the Orient,”” which capsized and
sank in a typhoon earlier this
month, has hull coverage of about
$8 million from demestic insurers,
though it was partially reinsured in
international markets, including
London.

A total of 359 people survived the
disaster, but 40 are confirmed dead
and 55 were listed as missing as of
late last week.

The Philippine Maritime Industry
Authority, or MARINA, has sus-
pended passenger operations of the
vessel’s owners, Sulpicio Lines Inc.,
while an investigation is under way
into the sinking of the 24-year-old
vessel, which was en route to Cebu
from Manila.

The government has convened a
board of inquiry o investigate the
sinking. i

The latest disaster further dents
the Philippines’ record for mar-
itime safety, and the order for the
investigation came from the highest
level, Philippines President Joseph
Estrada.

Local reports quoted MARINA's
chief investigator as saying the fer-
ry was carrying heavy cargo that
may have shifted during the ty-
phoon.

With 30 vessels in its fleet, Sulpicio Lines
is one of the Philippines’ largest domestic
shipping operators.

Sulpicio Lines also was the owner of the
“Dona Paz,” a vessel that collided with an

PHOTD AP/WIDE WORLD

Rescuers help carry to safety a victim of a Philip-
pine ferry sinking that claimed at least 40 lives.

oil tanker and sank in 1987. That accident
caused the loss of more than 4,000 passen-
gers and crew, making it the world’s worst
peacetime shipping disaster in terms of lives

—By Edwin Unsworth
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Spotlight report

Hull loss record improves
Total hull losses continue to decline in 1997
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Continued from previous page
and the availability of cheap rein-
surance.

The theme of this year's TUMI
meeting was “adding value.” TUMI
President Georg Mehl, who is also
chairman of Stuttgart, Germany-
based Wurttembergische A.G. Ver-
sicherungs-Beteiligungsgesell-
schaft, said it is time that marine
underwriters abstained from com-
peting for market share at any cost
and instead set a definite bottom
line below which they would not go.
Underwriters need to communicate
better with customers and to do
more to help them prevent losses, he
said.

Mr. DeSimone also emphasized
the importance of adding value. He
said U.S. marine underwriters who

are weathering the current compet-
itive phase of the underwriting cy-
cle are those who keep their clients
by “providing good claims service,
loss control and an understanding
of their business.”

Underwriters are not overly opti-
mistic about prospects for an up-
turn.

According to Mr. DeSimone, the
upturn could come as management
in some of the smaller, marginal
markets decides to withdraw capac-
ity. However, Mr. Hickey said he
thinks it would take more, such as a
dramatic downturn in the financial
markets, most likely in bonds,
which would cause investors to
withdraw their money from the in-
surance sector.

One positive element for marine
insurers is a reduction over the past
few years in major maritime casual-
ties.

here once was a contractor who faced a tough task.
Build and then bring to a dam guidewalls of great mass.
When McGee got the call
To underwrite it all,
They handled the coverage, and did so quite fast!

140 miles downstream to a hydroelectric dam.

; f get the job done quickly and correctly.

@ _ today at 1-800-235-6029.

E! o To find out what a horse of a different color can do for you, call McGee

The job was monumental. Turn tons of concrete, steel and cable into an 880-foot floating guidewall, then ship it

) But for Wm. H. McGee, covering the project from construction through delivery was all in a day's work.
Because as marine insurance specialists for more than 100 years, we have the expertise and imagination to tackle
the toughest challenges. Whether it's inland marine, ocean cargo or related property coverages, we can help you

Wm.H.McGee

Underwriting Managers

The Institute of London Under- .
writers annually releases casualty
figures at the IUMI gathering, and
this year the figures show the num-
ber of merchant ships lost in 1997

==
One positive element
for marine insurers is a
reduction over the past
few years in major
maritime casualties.

fell to 170 from 223 in 1996. The
1997 total represented 0.22% of
ships afloat, down from 0.27% in
1996 and the lowest proportion for
more than 10 years.

The IUMI meeting began with the
usual policy statement from the ex-
ecutive committee that in order for
the IUMI to comply with U.S. laws,
there would be no discussion of
rates or conditions of insurance,
though both topics were in-
escapably uppermost in everyone'’s
thoughts.

In addition to comments from
speaker after speaker about the dire
state of the international marine
market, with rates at a three-year
low and showing no signs of im-
proving, ample statistics were pre-
sented to demonstrate the competi-
tive state of the market.

Norway's Central Union of Ma-
rine Underwriters presented it?ﬁq—
nual compilation of global mariné™
premiums, It showed that in 1996,
the latest year for which some IUMI
member associations could provide
figures, global marine premiums fell
to $15.1 billion from $16.7 billion in
1995.

Within this total, premiums fell in
all sectors of the marine market:
hull premiums fell by 11% to $4.5
billion, cargo premiums by 1.6% to
$8.7 billion, liability premiums by
29% to $1.1 billion, and offshore en-
ergy premiums by 34% to $810 mil-
lion.

The figures also indicate that in
1996 Japan finally overtook London
as the world's leading marine insur-
ance market. That year, Japan pro-
duced marine premiums of almost
$2.7 billion, down from $2.9 billion
in 1995. However, in London, where
Lloyd's of London then still was
trying to push through its reorgani-
zation, marine premiums fell dra-
matically, to $2.2 billion from $3.4
billion.

According to figures from both
the CUMU and the American Insti-
tute of Marine Underwriters, the
third-largest marine market in 1996
was the United States.

However, AIMU figures for the
U.S. market, which are more up to
date than those of the CUMU, show
that, after rising for a number of
years, total marine premiums of
U.S. insurers fell to $1.51 billion in
1997 from $1.60 billion in 1996.
Hull premiums are 60% lower than
they were four years ago, according
to the AIMU.

Mr. DeSimone, the AIMU chair-
man, said this demonstrates “a dra-
matic deterioration” in results,
making it “the most competitive
market we've ever seen.”

U.S. marine insurers’ combined
loss ratio deteriorated in 1997 to
98.24% from 91.59%, and in a num-
ber of classes exceeded 100%. These
included cargo, where the ratio dete-
riorated to 100.45% from 91.32% on
premiums that fell 4.3% to $643.9
million; deep-sea hull, where it
worsened to 130.35% from 85.93%
on premiums that were down 9.5%
to $89.4 million; and other hull,
which went to 120.04% from 98.64%
on premiums that were 20.5% down
to $152.1 million.
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Spotlight report

Cargo risks expanding

Cargo losses while in storage or port are of

growing concern to insurers

Accident in mode

of conveyance

St Theft in

transit
4.8%

Transit losses
3.8%
Natural
hazards

on land
10.9%

Source: Institute of London Underwrters

Non-transit
losses
59.3%
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Cargo rates continue to sink

Increasing number of underwriters reporting losses: Survey

By EDWIN UNSWORTH

argo insurance rates
continue to decline
and show little sign
of firming in the near
future.

Buyers also are see-
ing soft prices in the marine mar-
ket for liability and energy insur-
ance coverage.

Marine insurers bemoan the ef-
fects of rampant competition.

James Zrebiec, chairman of the
International Union of Marine In-
surance's Cargo Committee, said
the situation for cargo underwrit-
ers has become ‘“desperate.”

“Something clearly has to give.”
said Mr. Zrebiec, who reported on
the state of the cargo market dur-
ing IUMI’s annual convention in
Lisbon, Portugal.

Marine cargo underwriters
managed to post underwriting
profits in 1997, but “the current
year is another story,” warned Mr.
Zrebiec, who is also chairman of
New York-based CGU Interna-
tional Marine Underwriters, a
unit of London-based CGU P.L.C.

The TUMI Cargo Committee’s
annual survey of member associa-
tions found that an increasing
number of underwriters are re-
portirg underwriting losses in the
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nothing new under the
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born all the time at
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combinations. ldeas born
out of a great diversity of
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gamut from - architects

& engineers to EPLI,
from financial services

to miscellaneous E&Q.
Wonder what's new?

Take a closer loak at

First State.

FIRST
STATE

first six months of 1998, he said.
While 1997 was a break-even
year for U.S. cargo underwriters,
it was probably the most competi-
tive sector of the marine insur-
ance market after yacht business,
said Mr. Zrebiee, who is also vice
chairman of the American Insti-
tute of Marine Underwriters.
Which way the U.S. cargo ac-
count goes this year is important

|
‘Many underwriters feel
that the present market
conditions are the worst
they have experienced,’
says a survey response.

because a greater percentage of
marine insurers in the United
States underwrite cargo business
than hull business, and cargo
makes up the largest single ele-
ment—45%—of the U.S. marine
account, he said.

“Many underwriters feel that
the present market conditions are
the worst they have experienced.
The continuing overcapacity for
cargo business both within Lon-
don and worldwide lead under-
writers to wonder how this situa-
tion can be improved,” London
cargo underwriters stated in their
response to the IUMI survey.

Michael Harding, a cargo un-
derwriter for Eagle Star Reinsur-
ance Co. Ltd. in London and
chairman of the London marine
market’s Joint Cargo Committee,
said the main concern of cargo
underwriters, apart from falling
rates, ought to be stopping an in-
crease in losses of cargo not in
transit.

While there appears to be a gen-
eral reduction in losses from car-
go in transit, there is a sharp esca-
lation of claims relating to cargo
while it is stored in ports or ware-
houses, awaiting transportation.

Mr. Harding said figures com-
piled by the Institute of London
Underwriters show that in 1997
major insured losses to cargo
damaged or stolen in transit to-
taled only $14 million.

However, major insured non-
transit cargo losses in 1997 result-
ing from warehouse incidents,
such as fires or theft in storage,
totaled $343 million.

Mr. Harding said those figures
show that cargo underwriters
need to improve their information
on non-transit risks, such as the
adequacy of loss prevention mea-
sures in place at various ports and
warehouse facilities.

“In the present dark times for
underwriters, only those who have
the statistics can perform proper-
ly,” said Hector Wauters, chair-
man of IUMI's Cargo Loss Pre-
vention Committee and managing
director of Nautica N.V. of
Antwerp, Belgium.

Cooperation among marine in-
surers to create a universal rating
system of information on port and
warehouse risks was called for by
Harri Ek, head of the marine divi-
sion of Industrial Insurance Co.
Ltd. of Helsinki, Finland.

Mr. Ek, a member of ITUMI's
Cargo Loss Prevention Commit-
tee, said cargo underwriters do
not know enough about the risks
they insure, particularly the on-
shore risks of cargo not in transit.

See Cargo on page 10
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More insurers supporting international safety code

By EDWIN UNSWORTH

ore marine in-

surers are saying

it is not in their

interest to in-

sure the hulls or

the cargoes of
merchant ships that do not comply
with a new international safety
code.

But, given the severely competi-
tive state of the market, whether
all insurers will support the Inter-
national Safety Management Code
remains to be seen. This became
evident this month at the annual
meeting of the International Union
of Marine Insurance in Lisbon,
Portugal.

The code went into effect July 1
for passenger ships, high-speed
craft and oil and chemiecal tankers
of more than 500 gress tons. Start-
ing July L. 2002. th2 code will be
extended o app.y to ships of less
than 500 gross toas.

The code, devised by the Inter-
national Maritince Crganization, a
London-based uait of the United
Nations, applies a universal
benchmarl: for marine safety man-
agement procedures (BI, Aug. 18,
1997). It requires shipowners and
ship operators ¢ have systems in
place to prevent accidents and pol-
lation.

IUMI Presideat Georg Mehl re-
minded members at the start of the
meeting that he kad urged them in

a letter sent earlier this year to
support the code. Comments at
this year’s annual meeting indicate
that members do.

Richard DeSimone, chairman of
the American Institute of Marine
Underwriters, said the ISM Code is
so vital for safety that he could not
imagine why any underwriters
would not support it.

However, Mr. DeSimone, who is
also senior vp-marine of Atlantic
Mutual Cos. of Madison, N.J., also
acknowledged that nothing could
be done to prevent underwriters
from continuing to insure non-
ISM-compliant ships or the car-
goes on those ships.

London’s cargo insurers,
through the Joint Cargo Commit-

{ee of the Institute of London Un-
cerwriters and Lloyd’s of London,
kave issued an ISM endorsement
stating that losses to cargoes car-
ried by a non-ISM-compliant ship
will not be covered unless the poli-
cyholder believes the vessel was
compliant.

Michael Harding, chairman of
tae JCC and a cargo underwriter
with Eagle Star Reinsurance Co.
Ltd. in London, said cargo insurers
have wholeheartedly welcomed the
ISM Code, as it should help reduce
cargo claims by making ships
safer.

However, IUMI's Cargo Insur-
znce Committee noted that while
there was generally strong support
among [UMI member associations
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for the ISM Code, a number of
these said their cargo market—ei-
ther cargo insurers or policyhold-
ers—is unaware or not fully aware
of the code’s possible implications
for cargo insurers. These markets
include Austria, Cyprus, Germany,
Greece, Pakistan, Poland, Russia
and the United Arab Emirates.

Concerns were expressed about
some unscrupulous shipowners
who obtain their ISM certificates
unlawfully. For example, there
have been unsubstantiated reports
of shipping companies buying
their required ship-board safety
manuals from someone else and
simply changing the front cover. In
addition, governments of countries
where ships are registered or clas-
sification societies charged with
carrying out inspections may not
be thorough enough in ensuring a
shipping company is ISM compli-
ant.

Roberto Salvarani, head of the
maritime safety unit at the Euro-
pean Commission’s transport di-
rectorate in Brussels, Belgium,
said he finds it difficult to believe
that in the last-minute rush of
shipowners to meet the July 1
deadline—which an unexpectedly
high 87% of affected vessels met-
some compliance documents
weren’t obtained underhandedly.

He warned that marine under-
writers need to join ship safety in-
spectors and government bodies in
ensuring that this problem is
stamped out.

“Unless you take it on yourself,
we will continue to see plenty of
ISM compliance documents on
non-compliant ships,” Mr. Sal-
varani told underwriters. Under-
writers, either by coordinated or
individual action, should refuse to
insure ships that are not ISM-com-
pliant, he said.

A representative of shipowners,
Chris Horrocks, general secretary
of the London-based International
Chamber of Shipping, acknowl-
edged that such concerns are per-
fectly legitimate. He said there
have already been a small number
of cases in which the condition of a
ship or the crew’s lack of under-
standing indicated that ISM Code
certificates had been issued “on
rather flimsy evidence.” But such
practices should not be viewed as a
significant development; the main
point is that there will be a gradu-
al but steady improvement in ship
safety, Mr. Horrocks said.

Efthimios Mitropoulos, the
IMO'’s director of maritime safety,
emphasized the benefits to marine
underwriters of the ISM Code. He
cited figures from the Norwegian
ship classification society, Det
Norske Veritas, that show that the
introduction of a safety manage-
ment system, as required by the
code, can cause personal injury
payouts to ship crews to fall by up
to 70%. DNV figures also show
that savings on repair bills and on
the number of days a ship is in dry
dock for repairs can amount to 5%
to 10% of total company costs. The
bulk of these savings would most
likely acerue to the marine under-
writers who foot the repair bills.

Nigel Carden, chairman of the
ships’ standards sul)mmmmoo of
the International Group of P&l
Clubs, the mutuals that provide
shipowners liability insurance,
said these clubs had decided at an
early stage not to insure ships that
were not ISM-compliant. Now P&l
clubs belonging to the Internation-
al Group are refusing to allow
ships without ISM certificates to
join.
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Spotlight report

Insurers should clarify buyers’ Y2K coverage: Broker

By EDWIN UNSWORTH

ommercial insurance

buyers with marine

exposures want their

insurers to clearly

state how—or if—

they will cover risks
related to the Year 2000 computer
problem, a broker says.

“I haven’t seen, at least in Ger-
many, any clear statement from
the insurance industry,” said Ralf
Geck, managing director-risk ser-
vices at Aon Jauch & Huebener in
Mulheim, Germany, during a fo-
rum on Year 2000 exposures at
this year’s International Union of
Marine Insurers’ conference in
Lisbon, Portugal.

In a recent survey of its cus-
tomers, Aon Jauch & Huebener
found buyers are becoming in-
creasingly anxious for insurers
to clarify their coverage posi-
tion because this year's re-
newals will produce policies
and rates effective for the pe-
riod which includes Jan. 1,
2000.

Mr. Geck accused the
insurance industry of
having

“a tremendous u @
communications problem

brochures describing the range of
problems that might emerge when
computers that read only the last
two digits of the year are thrown
into confusion by the year 2000,
Mr. Geck said.

Policyholders also complain that
they are inundated with question-
naires from insurers asking
how they are preparing for

the Y2K problem, but
# rarely receive any feed-

back about how this in-
formation will be used

with their customers”on| | § B () A byinsurers.

this issue. 1 9
Instead of clear state-

ments from insurers on coverage

under existing policies, policy-

holders instead are receiving

9 § What Aon Jauch &

Huebener’s survey also
found is that policyholders believe
governments should be more in-
volved in solving Year 2000 prob-

lems. Among their suggestions was
the creation of national databases
on the Internet to share informa-
tion on solutions, and the creation
of catastrophic insurance pools to
provide financial assistance in
case Year 2000 losses reach disas-
trous proportions.

A rebuttal from the insurance
industry was provided by a mem-
ber of the audience who expressed
frustration with getting his mes-
sage across to insureds.

“We're not having problems
with customers. We're having
problems getting through the only
two brokers on the planet. When
are you guys going to get off our
backs on this one and put some of
the responsibility on the cus-

Y2K can mean more premiums: Attorney

By EDWIN UNSWORTH

nderwriters should

view the Year 2000

problem as an op-

portunity to cover

some of the risks

the problem pre-
sents for additional premiums, an
attorney says.

Underwriters should now be de-
vising a plan for Year 2000 risks
and “writing back” into their poli-
cies some of those risks, according
to Michael Furman, a London-
based partner in the law firm of
Wilson, Elser, Moskowitz, Edelman
& Dicker.

“An army of plaintiffs’ lawyers is
now armed and ready” to do battle
over Year 2000-related claims, Mr.
Furman said during a forum on the
Millennium Bug at the Internation-
al Union of Marine Insurers’ confer-
ence in Lisbon, Portugal.

Arguments by insurers over such
issues as whether or not Year 2000
losses are fortuitous or whether or
not computerized data is a tangible
asset mean that coverage litigation
over the matter could reach the
magnitude of asbestos and pollution
disputes, Mr. Furman warned.

Several marine insurance groups
are already working on Year 2000-
related policy wordings. In addi-
tion, some are offering to write back
some coverage into policies after
certain exclusions are included and
the applicant has demonstrated that
it is Year 2000 compliant.

London market energy insurers
are soon likely to issue a combined
model Year 2000 exclusion and
write-back clause.

Len Messenger, chairman of
both the London market’s joint rig
committee and TUMI’s energy
and offshore committee, said a
dedicated working party
has been considering the
clause for some time. It

would offer London under- u @

writers a choice of an abso-

lute exclusion; an exclusion Il S

of any computer system-re-
lated remedial or modifica- ] 9
tion costs; or a write-back facility
based on listed perils, such as fire,
explosion or impact with another
vessel.

Mr. Messenger, an energy under-
writer with Zurich Reinsurance
(London) Ltd., said it would be up
to individual energy underwriters to
decide which, if any, of the Year

2000 clauses they choose to use.
However, he said, given that the
date change is a certainty and not a
fortuitous event, he doesn’t believe
any underwriter will insure direct
losses from Year 2000 computer
problems.

But French marine insurers is-
sued a statement at the conference
claiming their recently published
Year 2000 clause would offer poli-
cyholders coverage against risks as-
sociated with the date change.

The Assn. Francaise des Societes
d’Assurances Transports said the
clause covers the consequences
of fortuitous failure or
malfunction of electron-
ic equipment, computer

systems, programs and

u embedded systems aris-
B 0 A ing from an electronic
. change of date. It is in-

B 6 corporated under all
risks in the “French Marine Hull In-
surance Policy for all Vessels.”

A client seeking to have the clause
inserted in its coverage first will
have to complete a questionnaire on
the remedial measures it has taken
to be Year 2000-compliant. There-
after, if the client makes a claim, the
onus would be on the insurer to

prove that the client did not take
appropriate preventive measures.

Meanwhile, protection and in-
demnity clubs have no plans to in-
troduce a Year 2000 exclusion, ac-
cording to Nigel Carden, chairman
of the ships’ standards subcommit-
tee of the International Group of
P&I Clubs. But Mr. Carden said
that P&I Clubs will expect their
members to act as “prudent in-
sureds” and to do all they can to be
Year 2000-compliant. P&I clubs
would reduce claims payments
where they thought policyholders
had not acted prudently to avoid
losses, he said.

David Taylor, governmental af-
fairs adviser to the Institute of Lon-
don Underwriters, outlined Year
2000 practices being implemented
by the London marine market. The
Joint Hull Committee of the ILU
and Lloyd’s of London has pro-
posed an exclusion to be used at un-
derwriters' discretion ' providing
coverage on a named-peril basis,
though not for a complete computer
system damaged by the Year 2000
problem. In  August, the
ILU/Lloyd’s Joint Cargo Committee
issued a cargo policy with a named-
peril exclusion.
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tomers?" Jerry Giroux, president
of Eastern Marine Underwriters of
Toronto, asked Mr. Geck. The
comment received a hearty round
of applause.

Providing the policyholder’s
view, Declan Connoly, managing
director of DFDS Transport Ltd.
of Harwich, England, said his
company has taken the Year 2000
threat very seriously and expects
all of its systems to be fully com-
pliant by the end of October.

As a result, DFDS expects
“where it has been clearly demon-
strated that all reasonable efforts
have been made to identify and re-
solve Year 2000 issues, that full in-
surance cover will be given for all
loss or damages,” he said.

IUMI
draws 530
delegates

he setting may have

been Lisbon, Por-

tugal—also host of

Expo 98, whose

theme is the sea—

but this year’s In-
ternational Union of Marine In-
surance conference did not draw
the same number of attendees as
last year’s event in Paris.

Some 530 delegates from 45
national member associations at-
tended this year’s event from
Sept. 12-17, compared with 650
from 48 associations who were
present in Paris.

Georg Mehl, chief executive of
Wurttembergische A.G. Ver-
sicherungs-Beteiligungsge-
sellschaft of Stuttgart, Germany,
was re-elected IUMI chairman
for another year. Richard DeSi-
mone, senior vp-marine of At-

lantic Mutual Cos. of Madi-
son, N.J., and chairman of
the American Institute
of Marine Underwrit-
ers, was re-elected

managing di-
u rector of Lon-
L 1§ B O Adon-based
] 9 ¢ §Maritime In-

surance, also
was elected a vice chairman of
TUMLI. ;

Deirdre Littlefield, senior vp
and special lines director of New
York-based Swiss Reinsurance
America Corp., was elected chair-
man of the Cargo Loss Preven-
tion Committee.

Next year’s conference, which
marks TUMT’s 125th anniversary,
will be held in Berlin, Germany,
from Sept. 12-16, 1999. Berlin
last hosted the annual event on
TUMI's 100th anniversary in
1974

Provisional programs and reg-
istration forms for the 1999 con-
ference will be distributed by na-
tional marine insurance associa-
tions early next year.

For more information about
next year's meeting, contact the
German  Insurance  Assn.:
Gesamtverband der Deutschen
Versicherungswirtschaft eV,
Friedrichstrasse 191, D-10117
Berlin, Germany; 49-302-020-
5365; fax: 49-302-020-6618; e-
mail: iumi.1999berlin@ber.gdv.
org.

—By Edwin Unsworth




Safety

Continued from page 3
harbor tugs that provide services
to Exxon and other companies.

Mr. Elmer noted that the ABS
inspections are carried out every
three years.

“Trust me,” he said, “they're
not free.” He added that insurers
could help mitigate the high in-
spection costs by lowering premi-
ums for policyholders that submit
to the inspections.

There'’s a payoff for these kinds
of efforts, Mr. Elmer told his audi-
ence. “Does risk management
pay? You bet it does. And it pays
for all parties involved.”

Exxon has some experience
with the costs related to maritime
accidents. It formed SeaRiver as
part of a 1993 reorganization as
the successor to Exxon Shipping
Co., the Exxon unit that owned
the Valdez when it spilled 11 mil-
lion gallons of crude oil off Alas-
ka.

“The tragic and regrettable spill
of 1989 was inconsistent” with an
excellent safety record estab-
lished by Exxon Shipping, Mr.
Elmer remarked. ‘“Nevertheless,
the severity of the event was such
that an intense self-examination
was undertaken.”

T
‘SecRiver expects fo, and
does, incur costs in order
fo achieve best-of-indusiry
safely performance,’ says
A.‘'Gus’ Eimer.
N

The result of that effort has
been a “‘companywide approach
to risk management and safety
which we believe has produced
unequaled safety performance”
by a U.S. company, Mr. Elmer
stated.

He said the company’s commit-
ment to safety isn't cheap.
“SeaRiver expects to, and does,
incur costs in order to achieve
best-of-industry safety perfor-
mance.”

But, Mr. Elmer added, ‘‘we also
believe that there are offsetting
cost benefits that accrue to us be-
cause of our safety record,” which
helps SeaRiver remain competi-
tive in its market. “We believe
safety is not a net cost but a com-
petitive advantage. For SeaRiver,
safety is the wellspring for all
company performance.”

Mr. Elmer pointed to several
ways that SeaRiver’s attention to
safety and maintenance has paid
off for the company. They include:

s No spills this year. “We have
not spilled one ounce of cargo” in
1998, Mr. Elmer said.

s Equipment is in its best-ever
operating condition.

» Morale is high among person-
nel. Mr. Elmer said the company
enjoys excellent relations with
unigon and non-union seafarers.

. ® Overhead costs are down 33%
dver the past five years.

e The number of accidents and
claims handled by the medical
and law departments at SeaRiver
has dropped dramatically.

* The number of satisfied cus-
tomers who provide SeaRiver
with repeat business has risen.

Mr. Elmer noted that SeaRiver’s
clients are not charged to finance
SeaRiver’s safety effort. “The fact
of the matter is that you have to
accept the industry market rate
for hire to get the business. Yes,
some key customers will and do
evaluate the bids for their busi-

ness considering not only the rate
you might offer but also your
quality as a transportation com-
pany.

“But in most cases, what gets
you the business the second and
subsequent times around is your
performance the first time you
were the successful bidder. If you
delivered on time, had no contam-
ination, your equipment per-
formed well, your crews looked
and acted professional and your
charter hire was competitive,” the
likelihood of repeat business is in-
creased, he said.

plans to deal with problems likely  Ltd.
to occur.
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‘Time is getting short’ for Y2K fixes

Number of embedded chips on ships adds to risk, speaker says
By MICHAEL BRADFORD Ships are part.cularly

vulnerable because of the
arine companies number of embeided
starting late in chips that contro. sc
exterminating many functions, said <2
the Millennium  Mark Holford, a director
Bug better have at Thomas Miller Risk
contingency Management (UK) London

“One thing is cextain: Nobody

e reward those who

can spot an accident

waiting to happen
before 1t happens.

Don’t slip up and miss significant support for your
flight operations. Afier all, you deserve more than
a pat on the back for a great aviation safety record.
We think tangible financial rewards are a better idea.
It’s no accident that maore and more companies

committed to the highest industry operational

and safety standards are turning to

Associated Aviaton Underwriters,

Call your insurance broker

FLY
\ SAFELY

or agent for more

information. And see why

W

we're the bunch to go with.

Associated Aviation Underwriters
51 John F. Kennedy Parkway
Short Hills, NJ 07078

978-379-0800
www.aau.com

will get it all right,” he said of
the attempt to find Year
2000 computer glitches.
“It’s impossible to find all
¥Y2K problems.
some of them are impossi-
ble to get at.”
Speaking at the Houston
Marine Insurance Seminar last
See Y2K risk on next page
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OCTOBER 26-28, 1998

The Ritz-Carlton Hotel
Marina del Rey, California

WHO SHOULD ATTEND

Risk managers, loss prevention and safety managers, workers

compensation and benefit managers, plus insurers, brokers,

consultants and representatives from HMOs, PPOs and state

and local governments.

PROGRAM AGENDA

MONDAY, OCTOBER 26

19:30 AM
GOLF TOURNAMENT -
Hosted by: Delm'tfe & Touche LLP ami SAC’

10:30 AM

TABLE-TOP EXHIBITS
'REFRESHMENTS :
Hosted by: Paradigm Health Corporanon

3:00 PMm
EARLY REGISTRATION

4:00 PM

EMPLOYER’S PRIVATE
ROUNDTABLE

Moderator:

Kathryn J. McIntyre

Vice President, Publisher and Editorial Director
Business Insurance

5:30 PM =
| WELCOME ﬁECEPTION’
Hosred by: Integra Group '

TUESDAY, OCTOBER 27

7:45 AMm

REGISTRATI 'N AND .
'CONTINENTAL BREAKFAST
Hosted by: Bayne Consulnng Group, Ltd.

9:00 AM

OPENING REMARKS'
Alexandra Scott

President & CEO

International Business Forum

9:05 AM

KEYNOTE

Bruce G. Sundquist

Vice President

American Re-Insurance Company

CHALLENGING TRADITIONAL
WORKERS COMPENSATION
PARADIGMS

9:45 Am
THE NEW WORLD OF
WORKERS COMPENSATION

Moderator:
Maddy E. Bowling
Independent Consultant

William Granahan
Senior Consultant
Milliman & Robertson Inc.

Barry E. Thompson

National Practice Co-Leader
Workers Compensation and
Disability Management Services
Deloitie & Touche LLP

Daniel J. McVey
President
Missouri AFL-CIO

Greg Owen

Manager, Claims Administration
Risk Management

Harrah’s Entertainment Inc.

Scott Lund
Vice President, Marketing
SAC

11:00 Am

THE DECISION WHETHER TO
IMPLEMENT AN INTEGRATED
DISABILITY MANAGEMENT
PROGRAM

Moderator:

Terry R. Bolz

Vice President, Casualty Managed Care
Wausau Insurance Companies

Tom Parry
President
Integrated Benefits Institute

Victor Paganucci
Director, Integrated Disability Systems
Champion International Corp.

Joanne L. Pomerleau, B.S., RN
Workers Compensation Coordinator
Maine Employee Health and Benefits

Arthur Wilcox
Director, Public Employee Division
New York State AFL-CIO

12:00 PM

MEETING THE CHALLENGES
CREATED BY THE AMERICANS
WITH DISABILITIES ACT AND
FAMILY MEDICAL LEAVE ACT

Moderator:

Betsy Robinson

Vice President

Product Development and Management
GENEX Services Inc.

Robert B. Steggert
Vice President, Casualty Claims
Marriott Corporation

Ken Mitchell
Vice President, Return-to-Work Programs
Provident Insurance Company

Marylou Kinlen
Manager of Disability Plans
Norwest Bank Corp.

Sharon Kaleta
Director of Risk and Benefits
Paragon Steak House Restaurants Inc.

12:45pPM
- LUNCHEON
Hosted by: Intracorp

1:45 pm

LUNCHEON SPEAKER
Susan K. Moreland
~ Director of Risk Management

San Francisco Newspaper Agency

| A CASE STUDY ON REDUCING
. WORKERS COMPENSATION
. LIABILITIES

2:15 pm
BREAK
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2:30 PMm
CONCURRENT SESSIONS: Aor B

Session A:

ALTERNATIVE DISPUTE
RESOLUTION

Moderator:

Duncan Ballantyne

Senior Analyst

Workers Compensation Research Institute

Ed Zutler
Vice President, Integrated Benefits
AlG

Pat McGinn
Senior Business Representative
Regional Council of Carpenters

Mike Massey

Assistant Executive Director
Piping Industry Progress and
Education Trust Fund

Session B:

ARE YOU USING THE RIGHT
REPORT CARD?

Moderaior:

Peter F. Rousmaniere

President

Rousmaniere Designs

Nicholas J. Lannutti

Senior Vice President, Corporate Actuary
National Council on Compensation
Insurance Inc.

Alex Swedlow
Research Consultant
California Workers Compensation Institute

Eloise Lincicum

International Workers Compensation/
Employers” Liability Manager

Apple Computer Inc.

Fred Scardellette

Vice President, Information Management Serwces
Intracorp

9:00 Am

KEYS TO RESPONSIVE
RETURN-TO-WORK PROGRAMS
Moderator:

Dr. Thorv Hesselund

Director of Vocational Programs
Paradigm Health Corporation

Jean M. Long, RN, COHN, CCM
Manager, Loss Control

Fireman’s Fund Insurance Company
Clifton Matsuno

Administraior for Rehabilitation Services
Pretect Physical Therapy

Marshall Sherman

Director, Risk Management

Aramark Corporation

Soraya M. Wright

Corporate Risk Manager

The Clorox Company

John J. Larkin Jr., M.D.

Vice President, Clinical Affairs

Integra Group

10:00 AM - :
'TABLE-'!T)P EXHIBITS i
REFRESHMENTS

Hosted by:

spemaiw Risk Services/The Hartfnrd

3:30 PM
TABLE-TOP EXHIBITS .
REFRESHMENTS

Hosted by: Wausau Insurance C‘ampames |

4:00 PM
CONCURRENT SESSIONS: C or D

Session C:

FUNDING MECHANISMS
Moderator:

Jeffrey W. Pettegrew

Vice President

Insurance and Risk Management
Western Staff Services

Robert B. Hill
President
Professional Underwriters

Darin R. Haines
Manager, COSE Workers Compensation Program
Greater Cleveland Growth Association

John R. Keenan
Chief Executive Officer
Keenan & Associates

Session D:
EVALUATING ERGONOMICS
PROGRAMS

Moderator:

Alexandra R. Charish
President

Charish Ergonomics Inc.

Soha Sadek, Ph.D.
Ergonomist Consultant
Applied Risk Management Inc.

Sam Fulginiti
Risk Manager
Godiva Chocolatier

5:00 PM .
COCKTAIL RECEPTION i o
' Hosted by: GENEX Services Inc. -

WEDNESDAY, OCTOBER 28

7:45 AM
CONTINENTAL BREAKFAST

;-Hasted by Travelersﬁwpmyc“uahyl -
. Constitution State Services

10:30 AM

DOING WHAT’S BEST FOR THE
WORKER: CAUGHT BETWEEN THE
EMPLOYER, THE TPA, INSURANCE
COMPANY AND THE OCCUPATIONAL
HEALTH PROVIDER

Moderator:

Stephen M. Holcomb

Senior Vice President

Specialty Risk Services/The Hartford

Panelists:

Leo Costantino

Workers Compensation Manager
UCLA

Jerry L. Thomas
Managing Director, Workers Compensation
American Airlines/AMR Corp.

Maria Bayne
President
Bayne Consulting Group Ltd.

11:30 am

WORKERS COMPENSATION
INSURANCE FRAUD: SPECIFIC
STEPS AND SOLUTIONS TO
COMBATING FRAUD

Moderator:

Dominic Dugo

San Diego County District Attorney
william Kizorek

President

InPhoto Surveillance

Jeff Nale, Esq.

Bello, Tade & Nale

Kevin Saucier, R.S.A., REA

Director of Environmental, Health and Safety
Guess? Inc.

12:30 PMm
LUNCHEON
;Hosted by AIG American Home Assurance/

. Specialty Workers Compemanon
1:30 PM
LUNCHEON SPEAKER
Jerry L. Thomas :
‘Managing Director, Workers Com;xematmn
American Airlines/AMR Corp.

THE AMERICAN AIRLINES
SUCCESS STORY; BEST PRACTICES
AND LESSONS LEARNED -

2:00 PM
BREAK

2:15 PM

LOW BACK TREATMENT GUIDEL INES
Moderator:

Edward C. Woodward

President

California Workers Compensation Institute

Nancy Geedey, RNC, CCM
Director, Case Management
Managed Care USA Services

Michael D. Roback, M.D.

Diplomate, American Board of
-Orthopaedic Surgery

Industrial Medical Council of California

3:15 PM
CONFERENCE ADJOURNS

COMMENTS FROM SOME OF LAST YEAR’S ATTENDEES:

“The whole conference was a great opportunity to listen

to very good presentations.”
Al J. Rhodes e President o SIGM% o

“Well worth the investment. I came aWigy from the
forum with ideas I was able to implement and it allowed

me to hear the experiences of others. Great networking.”
| Leo Costantino ® Workers Compensation Manager » UCLA

- “Everything you included on the agenda was mterestmg

' and informative.”
i Sam Fulginiti ® Risk Manager © GODIVA CHOCOLATIER

ACCREDITATION

IBFeInternational Business Forum has been approved by the California
Insurance Board as a course provider for 11 CEU credits.

REGISTRATION |

To register or to receive more information, please call or fill out
the coupon below and mail, fax or e-mail to:
IBF ¢International Business Forum
100 Merrick Road, Suite 500, West Bldg., Rockville Centre, NY 11570

TEL: (516) 594-3000 FAX: (516) 594-5979 E-MAIL: ibforum@tiac.net

YES, please register me for the Sixth Annual Business Insurance
- Workers Compensation Conference.
¢ O Iam a service provider - $995

W IBE

[ I am a risk, employee benefit or safety manager - $695

NAME

NAME ON BADGE

TITLE

COMPANY

ADDRESS

CITY/STATE/ZIP

TELEPHONE NO.

FAX NO.

E-MAIL

O Check enclosed (Payable to International Business Forum. Write WC 98 on the check.) -
0O PLeASE CHARGE To: O American Express O MasterCard/Visa '
Cardholder name:
Card No.

Exp. Date:

Signature:

0O Please forward information about table-top exhibits, or call Julie Tarsi at IBF
(516) 594-3000, ext. 14

0 Please forward information about sponsorship opportunities, or call Alexandra Scott,
President & CEO of IBF at (516) 594-3000, ext. 30.

PLEASE PHOTOCOPY FOR ADDITIONAL REGISTRANTS
BIWCFPS
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Court

Cortinued from page 2
arisen from cases already decided.

Mr. Sloan spoke during a
Supreme Court preview at the
Netional Chamber Litigation
Cer.ter last week. The NCLC han-
cles litigation for the U.S. Cham-
ke- of Commerce.

In addition to the approximate-
1y 20 business-related cases it has
agrzed to review, the high court
also will no doubt agree to review
additional cases that deal with
critical risk management and ben-
eits issues later in the term. One
cf the most important cases of the
rast term, for example—Beth Ann
Faragher vs. the City of Boca Ra-
toa, Fla. —wasn't accepted by the
Fign court until last November
(BT Nov. 24, 1997). Justices later
:s2d that case to spell out the lia-
ELility of employers for the sexual-
Iy harassing actions of supervisors
(B, June 29).

One of the most closely watched
cases now before the court—Kuh-
me Tires vs. Carmichael—takes

up a question tackled by the high
court in its 1993 decision in
Daubert vs. Merrell Dow Pharma-
ceuticals.

Daubert set standards for the
admission of expert scientific tes-
timony, and basically directed
district court judges to act as
‘“gatekeepers” who would deter-
mine whether testimony met the
standards.

The question presented by the
Kuhmo case is whether those
standards also should apply to
testimony that is non-scientific
but technical. The 11th U.S. Cir-
cuit Court of Appeals held that
the Daubert standards did not
apply to a mechanical engineering
expert’s testimony in a product
liability case brought against a
tire maker because the testimony
was technical rather than scientif-
()

Two insurer trade groups filed a
brief supporting the use of
Daubert standards to technical is-
sues with the high court in late
August (BI, Sept. 14). Insurers
hold that making broader appli-
cation of those standards would

* Over 40 years of experience

® A & A+ rated companies

+ §25,000,000 in-house capacity
for liability

demiEann,

MARINE INSURANCE
PROBLEMS?

No Prohibited Class Of Business
All Classes Of Marine Insurance Available

600 Maritime Bldg. » New Orleans, La. 70130
__ Phone (504) 588-9044 = Fax (504) 588-9397

GaM

A SERVICE OFFICE FOR AGENTS AND BROKERS

have implications for liability as-
sociated with Year 2000 computer
litigation as well as product lia-
bility cases.

A legal expert speaking &t a
Supreme Court preview spon-
sored by the Washingfon Legal
Foundation earlier this month
hinted that the court might grent
the insurers their wish. The zigh

Rule 23 of the Federal Rules of
Civil Procedure did not allow the
certification of a class for purpos-
es of a global settlement of future
asbestos-related claims (BI, June
30, 1997). But the 5th U.S. Circuit
Court of Appeals held in Ortiz
that a federal court could certify a
somewhat similar asbestos-relat-
ed class action despite an absence

The high court ‘will probably be reluctant’
fo draw distinctions about the standards
governing different types of expert
testimony, says David G. Leitch.

court “will probably be relactant”
to draw distinctions zbout the
standards governing cifferent
types of expert testimony, said
David G. Leitch, a partaer in the
law firm Hogan & Hartsor L...P.
in Washington.

The Washington Lega. Fourda-
tion—a pro-free market non-prof-
it legal and policy center—7Ziled its
own brief in the case, a’so urging
the justices to apply the Dauodert
standards broadly. “An un-
checked expert can be a danger-
ous roadblock to the jury’s search
for the truth,” said the WL in its
brief.

Another issue of corsiderable
interest to employers—mass
torts—will be dealt with by the
high court as it reviews Ortiz vs.
Fibreboard Corp. That czse ~“e-
volves around determiaing who
can belong to a class for purposes
of settling a mass tort. T'ne court
ruled last year in Amckem Prod-
ucts et al. vs. Windsor 2t al. hat

E-mail: info@bccundrs.com
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of what would typically constitute
commonality.

Mr. Leitch said that if the high
court reverses the 5th Circuit’s
decision in Ortiz, the decision
would “obviously be a kind of im-
pediment to global settlements”

“and could lead to legislation to

deal with the issue.

“Whatever the court decides in
this case, it probably won'’t be the
last word,” said Mark Levy, a
partner in the Washington law
firm Howrey & Simon who also
spoke at the NCLC preview.

The justices could also weigh in
on a different aspect of class ac-
tions if they agree to review State
Farm Mutual Automobile Insur-
ance Co. vs. the Honorable John
Speroni, Tammy Snider and
Michael Avery. This Illinois case
revolves around a provision in
most State Farm auto insurance
policies that the insurer can re-
quire the use of so-called “non-
OEM parts’’—or parts not made
by the car’s original manufactur-
er—when adjusting claims for
damage to insured vehicles. Two
Illinois citizens sued in state
court, alleging the provision vio-
lates state anti-fraud law, and
sought to maintain the suit as a
class action on behalf of 5 million
State Farm policyholders who had
received non-OEM parts, even
though the majority of those poli-
cyholders aren't covered by Illi-
nois law.

A Tllinois state judge, however,
agreed to apply the state law to
the entire class. The WLF has
filed an amicus brief with the
Supreme Court asking it to review
the case on, among others, the
ground that courts should never
certify a class so large that notice
could not be provided to all mem-
bers.

The last property/casualty re-
lated case concerns the scope of
the McCarran-Ferguson Act,
which grants states rather than
the federal government the right

to regulate the business of insur-
ance. In Humana Inc. vs. Forsyth.
the 9th U.S. Circuit Court of Ap-
peals ruled that applying the fed-
eral Racketeer Influenced and
Corrupt Organizations Act in 3
Nevada dispute over managed
care copayments did not interfere
with the state’s ability to regulate
insurance. A U.S. district court
judge had earlier ruled that Me-
Carran-Ferguson trumped RICO
in the case.

Mr. Sloan said that the Supreme
Court's decision in Humana could
have a “very major impact on the
insurance industry” because if
could affect how the McCarran-
Ferguson Act would apply to oth-
er federal statutes.

The employee benefits-related
case before the high court thaf
stirs the most interest among em-
ployers involves how surplus as-
sets in a contributory defined
benefit pension plan are treated
when an employer converts the
plan into a non-contributory plan.
In Hughes Aircraft Co. vs. Stanley
I. Jacobson et al., a group of
Hughes retirees claimed that by
amending the contributory plan,
Hughes actually terminated it
The 9th U.S. Circuit Court of Ap-
peals said that the retirees could
pursue a suit under the Employee
Retirement Income Security Act
to lay claim to at least some of the
plan’s surplus, which would be
their right in a plan termination
(BI, May 4).

In Wright vs. Universal Mar-
itime Services Corp. et al., which
the court agreed to review, the
justices have a chance to deter-
mine whether employers can be
required to go through binding
arbitration of statutory diserimi-
nation claims—in this case, 3
claim that was made under the
Americans with Disabilities Act—
under a collective bargaining
agreement.

The NCLC has also asked the
justices to review Duffield vs.
Robertson Stephens & Co. to de-
termine whether employers car
force employees to waive their
rights for a judicial hearing for
claims brought under Title VII of
the Civil Rights Act by requiring
agreements to arbitrate as a con-
dition of employment. The high
court has not yet decided whether
to hear that case.

In addition, the justices will re-
view a case of interest to the avia-
tion industry in El Al Israel Air-
lines vs. Tseng. The case involves
whether a passenger may sue an
airline under a domestic law for
an alleged injury that is within
the scope of the Warsaw Conven-
tion—which governs the liability
of international carriers—but for
which the convention does not al-
low recovery.

Deadlines are approaching
for two features in Business
Insurance.

The Oct. 26 issue will con-
tain an Information Resource
section on workers compensa-
tion.

This section lists current ed-
ucational and informational
materials available free to
Teaders,

In the Nov. 9 issue, Business
Insurance will publish its an-
nual Directory of Reinsurance
Intermediaries. This issue also
will contain a Spotlight re-
port on reinsurance market
trends.

The directory and the Infor-
mation Resource section are

Directory deadlines near

published as an editorial ser-
vice, and there is no charge to
be included in either.

To be included in the Direc-
tory of Reinsurance Interme-
diaries, a company must gen-
erate at least $500,000 in rev-
enues from reinsurance bro-
kerage.

If you would like to be list-
ed in the directory or wish to
submit materials for the In-
formation Resource section,
please call Assistant Directo-
ry Editor Matt Scroggins at
312-649-5483 and request the
appropriate questionnaire.

Completed questionnaires
must be submitted by the ex~
tended deadline of Oct. 2.
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INTERNATIONAL

Global Briefs

Following an extensive review of opera-
tions arising from its planned manage-
ment buyout, Zurich Re (London) Ltd.
will cease underwriting aviation business
beginning Oct. 1, Zurich Re is in talks to
transfer all current aviation business to
the British Aviation Insurance Co. Ltd., a
company managed by British Aviation In-
surance Group Ltd. of London. Runoff
contracts for the years up to and including
1995 will continue to be handled by
Zurich Re (London). All subsequent years
will be handled by BAIG. Zurich Re (Lon-
don) says the management buyout of all
non-aviation-related business from Swiss
parent Zurich Group is “imminent.” The
management buyout is being led by Den-
nis Purkiss, Zurich Re (L.ondon) chief ex-
ecutive officer, and backed by venture
capital group Candover Investments (BI,
Aug. 10). . . .Sydney, Australia-based HTH
Winterthur International Holdings Ltd.
has issued a takeover bid for fellow Syd-
ney-based general insurer FAI Insurances
Ltd. HIH, whose main operating sub-
sidiaries are HIH Casualty & General In-
surance Ltd. and CIC Insurance Litd., yes-
terday announced it had acquired a 14.3%
stake in FAT and plans to make a takeover
offer for the remaining shares. Formal
takeover documents have not yet been dis-
tributed. The move follows AMP Ltd.'s
bid last month for GIO Australia Holdings
Litd., which GIO’s board rejected (BI, Aug.
31). Either takeover, if successful, would
create Australia’s largest general insur-
ance group. ...The Institute of London
Underwriters is to levy its members to re-
solve outstanding property liabilities that
have delayed its merger with the London
International Insurance & Reinsurance
Market Assn. The merger was delayed in
June so the ILU could clear up lease pay-
ments surrounding its building in Lon-
don’s Leadenhall Street (BI, June 29). The
ILU says the levy will secure the financial
future of the ILU building and recom-
mends the two associations reconvene
their meetings to vote on the merger,
which is still expected to be completed by
Jan. 1....Germany’s Munich Re Group,
the world’s largest reinsurer, has for the
first time revealed its valuation, or “hid-
den,” reserves. Valuation reserves, the

amount by which the market value ex- |
ceeds the book value of a company’s in- |
vestments, are a key indicator of financial |
strength. The reinsurer’s board last week

announced that, as of June 30, the compa-
ny'’s investments, with a book value of 200
billion deutsche marks ($119.16 billion),
had valuation reserves of 82 billion
deutsche marks ($48.86 billion). By mid-
September, due to international stock
market turbulence, the valuation reserves
had fallen to 74 billion deutsche marks
($44.09 billion). Munich Re claims it will
“derive significant competitive advantage
from this outstanding financial strength”
as primary insurers are placing increasing
importance on reinsurers’ security....
French reinsurer SCOR S.A. of Paris has
announced plans to buy back 5% of its eg-
uity base from shareholders within the
next six months. SCOR received share-
holder approval in May to purchase up to
10% of the publicly held company's
shares. SCOR says the repurchased shares
either will be canceled to increase earn-
‘ings per share for all shareholders or in-
vested in a stock option plan. Depending
on market conditions and investment op-
portunities, SCOR may buy back more
shares in the future. . . .Standard & Poor’s
Corp. has upgraded the insurer financial
strength rating of German reinsurer
Gothaer Ruckversicherung A.G. of Cologne
to BBB+ from BBB-. S&P says the im-
proved rating follows Cologne Reinsurance
Co.’s 85 million deutsche mark ($50.64 mil-
lion) purchase of a 27% stake in Gothaer Re
inJuly. S&P expects Gothaer Re’s stronger
capital base and access to Cologne Re’s
technical expertise will allow the company
to write larger and more complex risks.

Floods

bring reform moves

Belgian government proposes mandatory natural disaster coverage

By MATTHEW MacDERMOTT

BRUSSELS, Belgium—Extensive
flooding in Belgium this month,
which left significant uninsured
personal and business losses, has
accelerated moves for a compulso-
ry natural disaster insurance sys-
tem,

The Belgian government is
proposing a system that would re-
quire, at a 10% additional premi-
um, flood and earthquake coverage
in all underlying commercial prop-
erty and homeowners policies.

Insurance for flood damage is not
widely offered or purchased in Bel-
gium. The few Belgian insurers that
do provide flood coverage offer it
separately from standard property
policies. Therefore, flood insurance
typically is considered only by
those most at risk, and premiums
and deductibles are very high.

“It has been impossible for insur-
ers to offer (flood insurance) on any

New Malta laws
may draw captives

great scaie, as the premium is un-
bearable,” explained Francois de
Clippele, a spokesman for Bel-
gium’s Centre diInformation de
I'Assurance, the country’s insurer
trade association based in Brussels.

Mr. de Clippele £aid the new sys-
tem has the strong backing of the
Belgian insurance industry and in-
surance buyers, who think the
mandate will bring more competi-
tion to the flood insurance market
and give them morz choices.

“It will be a very complete cover-
age and will improve service to pol-
icyholders,” he said.

The Belgian government has an-
nounced it will propose the system
to Parliament in tke coming weeks.
Mr. de Clippele said the proposal
must then be dekated by Parlia-
ment and translatad into law, but
he is confident a new system will
take effect no later than June 1999.

Belgium'’s personal and small to

See Belgium on next page

residents after heavy rains caused severe flooding.

‘Co-insureds’
not seen at risk

By SARAH GODDARD

VALLETTA, Malta—Legisla-
tion to take effect beginning next
month may make Malta a serious
competitor as a captive domicile.

At the same time, the Mediter-
ranean island has resumed its ap-
plication to become a member of
the European Union. Full mem-
bership would give it cross-border
insurance trading capabilities with
other E.U. countries.

Malta’s Parliament this summer
approved two bills, the Insurance
Business Act 1998 and the Insur-
ance Brokers and Other Interme-
diaries Act 1998. They will become
law Oct. 1, replacing the Insurance
Business Act 1981,

The insurance-related acts are
the final pieces of financial ser-
vices legislation designed to in-
crease Malta's attraction as an off-
shore financial service center. Like
the other finance-related acts en-
acted in 1994 and 1995, the two
latest pieces of legislation aim to
bring Malta's legislative environ-

ment in line with other European
countries.

The Insurance Business Act 1998
“upgrades insurance legislation to
international standards based on
E.U. directives,” explained John
Bonett, director of insurance at the
Malta Financial Serviezs Centre, a
government agency supervising fi-
nancial services in Malza.

Previous legislatior. had dis-
criminated between oashore and
offshore insurance business as far
as regulation was concerned, he
commented, and the new act will
bring all regulation under the
same umbrella.

In particular, the nexws act allows
the registration of “affiliated in-
surance companies,” s.ich as cap-
tives. Such companies must have
minimum  capitalizations  of
100,000 Maltese liras. ($264,900)
and must maintain solvency mar-
gins at levels required by E.U. di-
rectives. Currently, this equates to
18% of annual premiurms or 26% of
average claims over the previous

See Malta on page 25

~ Perth. Western Austraha

of subrogation

By KATE TILLEY

PERTH, Australia—Enfi-
ties named as addizional in-
su~eds on Australian policies
faee little risk of
suzcessful subro-
gazion by insurers ‘
after a loss, Aus-

rights to recover on behalf of
policyholders, Perth barris-
ter Geoffrey Hancy said Aus-
tralian courts tend to pre-
vent insurers from exercising
subrogation

rights agains:
“co~insureds” be-
cause subrogation

trelian legal ex- actions increase
pects say. litigation and be-

Australian cause insurers, by
courts  generally AUSTRALIAN accepting premi-

INSURANCE LAW

have rejected in-
ASSOCIATION

surers’ attempts to
recover from additional
named insureds that may
have contributed to a loss,
according to speakers at the
Avustralian Insurance Law
Assn’s annual conference in -

ums, assume the
risk of loss.

Mr. Haney said he discour-
ages insurers from subroga-
tion actions against co-in-
sureds because failure is “al-
most guaranteed.” While the
courts’ reasons for rejecting:
.such sx.brogamm actions

Sept. 2-4.
In a sesswn GI}. msuz:ers

PHOTO: AFP
Officers of Belgian special police units help to evacuate

, By MATTHEW
MacDERMOTT

Stolen art likely
self-insured

ings—Claude
Monet’s “Cliffs
at Dieppe’ and

NICE, France—A spate of fine
art losses in Europe is continuing
this year with the recent armed
robbery of two Impressionist
paintings in the south of France.

As with earlier European art
thefts this year, the latest stolen
pieces are not believed to be in-
sured in the commercial insur-
ance market, according to James
Emson, managing director of the
London-based Art Loss Register.

The ALR is an international
database of stolen artworks
backed by Aon Corp. and several
fine arts underwriters and auec-
tion houses.

Mr. Emson said the ALR has
entered the two stolen paint-

Alfred Sisley's

“Poplars
Lane”—into its
database but

has not been
notified of any
insurance arrangements covering
the works.

He said he believes commercial
insurance coverage is unlikely as
the paintings were owned and
displayed in government-run
museums. Most gavernment mu-
seums in Europe celf-insure their
art collections rather than pur-
chase commercial insurance.

The Monet and 3isley paintings
may have been on loan from the

See Art on page 25

Monet's “Clifis at
Dieppe” (left)and
Sisley’s “Poplars
Lane” (below) were
il stolen from the
Musee des Beaux
_Arts in Nice,
France, last
Monday.

PHOTOS: AFR
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Belgium
Continued from previous page
midsize business insurance buyers
are expected to be most affected by
the change. However, the system also
could make it easier and less expen-
sive for large Belgian commercial
businesses to arrange flood coverage,
according to Christine Hariga, insur-
ance manager for Belgian national
supermarket chain Delhaize “Le
Lion” Group, based in Brussels.

Ms. Hariga said many large Bel-
gian corporate buyers, with multiple
and complicated risk portfolios, have
been able to negotiate flood exten-
sions into their multiline policies.

“Le Lion” Group has negotiated

i o B |
The areas hit worst
were the Belgian
provinces of Eastern
Flanders, Antwerp,
Limburg and Liege.

flood extensions, mainly due to its
dedicated risk management and pre-
vention programs for flood risks, ac-
cording to Ms. Hariga. She would
not, however, disclose the supermar-
ket chain’s insurer or the policy de-
tails.

Ms. Hariga expects the compulsory
inclusion of flood insurance in prop-
erty policies to make such coverage
more accessible to Belgium business-
es. She said the subsequent competi-
tion among insurers also should re-
duce prices and give risk managers
more options.

Mr. de Clippele described the new
system as a “solidarity” approach to
flood coverage, where all policyhold-
ers pay the extra premium to spread
the cost of flood insurance.

Under the new system, there will
be no compulsion to buy fire insur-
ance, but homeowners and compa-
nies that do will receive flood and
earthquake coverage automatically
at the 10% extra premium cost.

Mr. de Clippele said the new sys-
tem was first proposed by the Belgian
insurance industry in 1990 but has
been repeatedly stalled by govern-
ment concerns over the unpopularity
of increasing insurance premiums.

This month’s flooding, however—
Belgium'’s worst in 50 years—height-

ened public support for the proposal
and hastened the government into
action, he said.

Weeks of continuous rain in Bel-
gium culminated in widespread
flooding, starting Sept. 13 and lasting
four days.

The areas hit worst were the
provinces of Eastern Flanders,
Antwerp, Limburg and Liege. More
than 500 buildings, including homes,
schools, factories, shops, banks and
restaurants, were evacuated. Several
flooded towns suffered power and
telephone service outages. One death
was reported after a motorist skidded
into a flooded ditch.

As very few of the affected build-
ings had coverage for flood damage,
major insured losses are not expect-
ed.

The Belgian government has re-
leased the country’s national catas-
trophe relief fund of 1.2 billion Bel-
gian francs ($34.6 million), but total
financial losses resulting from the
floods are expected to exceed that.
There is currently no estimate of total
losses.

Mr. de Clippele said that the catas-
trophe relief fund, paid for by Bel-
gian taxpayers, has no permanent
administration; the compensation
process, he said, is slow and compli-
cated. Money from the fund is avail-
able only to owners of private homes
and does not cover losses experienced
by businesses.

Belgium'’s new, private-sector in-
surance solution to natural disasters
is based on the French CatNat disas-
ter insurance model established in
1982.

As with the French model, the Bel-
gian system will be backed by a
state-owned central reinsurance
fund.

The reinsurance fund is expected
to have limits of 3 billion Belgian
francs ($86.5 million) for flood and 10
billion Belgian francs ($288.2 million)
for earthquake.

Mr. de Clippele is confident the
new system will be a success, but he
said a catastrophe occurring early in
the life of the new system could ham-
per the buildup of premium reserves.
“We (insurers) need a few years to
build up reserves to make the system
strong,” he said.

Belgium is not known as a high-
risk earthquake zone, but there is
regular seismic activity. Belgium’s
most recent earthquake, in Liege in
1983, caused “considerable” damage,
Mr. de Clippele said.
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Recover

Coatinued from previous page
“no simple solution,” it is rare for
an insurer to win a case.

The subrogation problem gener-
ally arises in construction all-risk
policies, which frequently include
many insureds, Mr. Hancy said.
Coastruction all-risk policies are
common in Australia for large in-
frastructure

of subrogation and contribution—
the right, taken by the insurer in
its own name, to recover a share of
the loss—can “derail recovery liti-
gation comprehensively. Contribu-
tion action is generally taken
against another insurer that may
also indemnify the same loss, but it
can be against another party that,
perhaps under a contract, has an
obligation to indemnify for a loss.
Subrogation is taken in the in-

prcjects.

An example
is £ case involv-
ing Woodside
Oftshore
Peiroleum Pty.
Ltd., which is
under appeal in
the Western
Australian
Supreme Court,
Mr. Hancy noted. The trial judge
found that an oil platform’s insur-
ers could not take action against
the platform designers because the
po.icy wording meant the design-
ers also were insured under the
policy (BI, March 13, 1995).

The Australian courts have yet
to :mplement a simple rule, as U.S.
courts have done, Mr. Hancy said.
In the United States, an insurer
thzt pays a loss to one insured un-
der the policy cannot recover from
anadditional insured on the same
policy that was at fault for the loss,
un_ess there was intent or fraud on
the co-insured’s part, he noted.

But Mr. Hancy said decisions in
Australia “point in the same direc-
tion.” Insurers have no rights to
recover from additional insureds
under a joint policy in which the
interests of all insured parties are
the same, he said. A right to subro-
gaiion against co-insureds does
exist, however, in composite po-
lices, where the interest of “the
guilty co-insured in the insured
property, or liability, is different
fram the interests of other in-
sureds,” he said.

In a construction all-risks policy,
for example, the builder and sub-
contractors’ interests differ from
these of the project owner. The
owner has property interests in the
bu:lding, while the builder and
subcontractors may have property
interests in material on site but not
yet used in construction. The
builder has a possessory title to the
building; subcontractors have no
property interest in the building or
construction work but have an
economic interest in it.

IMartin Davies, an insurance law
prefessor at the University of Mel-
bourne, said insurers’ failure to
distinguish between the doctrines

Policyholders need to make insurers aware of 4ants in subroga-
any contracts that allocate risks, or the
insurer may be able to act as though no
policy contract existed, says Chris Chapman.

Chris Chapman, a partner in the
Wellington, New Zealand, law
firm of Buddle Findlay, agreed
that insurers’ long-standing belief
that the subrogation right includes
a right of full recovery from any
party that might be considered to
have indemnified the insured is
“not soundly based.” He told the
conference that where there are
doubts about subrogation rights,
an insurer could contemporane-
ously issue a claim
for contribution.

He said defen-

tion or contribu-
tion claims will
look carefully at
risk allocation
agreements with
the insured. Hold-
harmless agree-

sured’s name after the insurer has
indemnified the insured; it can re-
cover only for the insured’s losses.

He told the conference that a
case in Scotland last year, Elf En-
terprise (Caledonia) Ltd. vs. Lon-
don Bridge Engineering Ltd., one
of seven test cases arising from the
1988 Piper Alpha oil rig explosion,
illustrates the problem. After 381
trial days, defense counsel for the
rig contractors raised, for the first
time, the issue of whether subroga-
tion was the correct action.

The insurers’ case, taken on be-
half of the rig's owners under sub-
rogation rights, was dismissed.

The defense argued successfully
that there was no right to subroga-
tion action, which sought full rec-
ompense, because the owners had
been indemnified in full for their
loss and there was therefore no
loss that the insurers could pursue
on their behalf. Instead, the insur-
ers should have taken action in
their own name, seeking a contri-
bution from the contractors.

Mr. Davies said a similar argu-
ment would succeed in the Aus-
tralian courts. The trap insurers
fell into with Elf was to assume
that contribution applied only in
cases where multiple . insurers
share the risk on a pro rata basis,
he said.

Australian insurers have made
the same ‘““fatal mistake,” with the
same result, he said. Mr. Davies
warned that subrogation will sel-
dom result in complete recovery
for the insurer. “If an insurer en-
forces its contractual right to use
the insured’s name to pursue an in-
demnity from a third party, that
third party can proceed directly
back against the insurer for a rat-
able contribution to the same
loss.”

ments may pre-
vent insurers from taking any ac-
tion, Mr. Chapman said.
Policyholders need to make in-
surers aware of any contracts that
allocate risks, he noted, or the in-
surer may be able to “avoid” a pol-
icy, or to act as though no policy
contract existed, on the basis of
material non-disclosure.
L
Elf Enterprise (Caledonia) Ltd.
vs. London Bridge Engineering
Ltd., unreported, Court of Session
(Outer House), Sept. 2, 1997.

AILA
meeting
draws 200

PERTH, Australia—The
1998 Australian Insurance
Law Assn. annual conference,
held Sept. 2-
4 at the Sher-
aton Hotel in
Perth, West-
ern Aus-
tralia, at-
tracted more
than 200 at-

AUSTRALIAN

INSURANCE LAW

ASEOCIATION

tendees.

The 1999 conference will
take place Aug. 4-6 at the
Wrest Point Hotel in Hobart,
Tasmania.

For more information, con-
tact the AILA Tasmania Sec-
retariat, Sandy Kemp, GPO
Box 745, Hobart, Tasmania,
Australia, 7001; fax: 61-3-
6224-3441, e-mail: sandra@
eisa.net.au.

Ask about our
special 20%-off
group subscription
rate for five or more
subscriptions. A
great way to save
money. And avoid
pass-along problems.
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Malta

Continued from page 23

three years. In addition, captives will
be required to set up and maintain ad-
equate reserves.

Malta’s new government, elected
Sept. 5, already has reapplied to be-
come an E.U. member. Malta origi-
nally applied for membership in 1990,
but the application was suspended af-
ter the Maltese Labor government
took power in October 1996.

The Nationalists’ re-entry as the
ruling party has reignited the applica-
tion process, and Guido de Marco,
deputy prime minister and minister of
foreign affairs, formally applied to re-
activate the process just five days af-
ter the government was voted in.

INTERNATIONAL

Gaining full E.U. status also will
help Malta’s ambition to become a
major insurance center, as it will be
able to benefit from the Third Life
and Non-Life Insurance Directives,
allowing insurance business to be
freely transacted across E.U. member
country borders.

Companies setting up captives will
benefit in several other ways by domi-
ciling in Malta, Mr. Bonett said. The
island has double-taxation treaties
with 26 countries and “various fiscal
benefits,” he said, making it an “at-
tractive, tax-efficient jurisdiction.”

In addition, the new legislation al-
lows captives to offset reserves and
provisions against taxable income
and contains a provision to the Com-
panies Act 1995 that will allow the en-
try of protected cell companies. The

Insurance Business Act 1998 also pro-
vides for redomiciliation into and out
of Malta.

Several companies in the past have
been interested in creating captives in
Malta but were awaiting the new leg-
islation, Mr. Bonett said. In the mean-
time, two captive managers, Interna-
tional Insurance Management Ser-
vices Ltd. and Willis Corroon Man-
agement-Malta, already are operating
on the island.

Malta has low costs, good commu-
nication infrastructure, and well-edu-
cated insurance and accounting per-
sonnel, said Mr. Bonett. “In addition,
it offers tax planning opportunities

and is a particularly pleasant place to’

visit,” he added, though the MFSC
has not set a timetable or target num-
ber for captives. | Bl |

Art

Continued from page 23

French government to the Musee des
Beaux Arts, a municipal government
museum in the Riviera capital of
Nice. However, no spokespeople for
the Musee des Beaux Arts or the
French government were available
for comment.

At 7 am. on Sunday, Sept. 20, two
masked gunmen broke into the
house of Jean Fortis, director of the
Musee des Beaux Arts. The gunmen
forced Mr. Fortis to drive them to the
museumn, where they overpowered
two staff members preparing to open
the museum for the day.

Mr. Emson said the two paintings
are invaluable and it will be impos-

sible for the thieves to sell them in
the open art market. He said such
thefts often end in a ransom demand.

The Nice theft, plus the two earli-
er art thefts, should highlight muse-
um security issues in Europe, ac-
cording to Mr. Emson.

However, he noted that violent art
theft will always be difficult to pre-
vent.

In May, three Impressionist paint-
ings—two by Vincent Van Gogh and
one by Paul Cezanne—were stolen
by armed thieves from Rome’s Na-
tional Gallery of Modern Art but
were later recovered (BI, June 1; July
13).

This followed the non-armed theft
of a painting by French artist
Camille Corot from the Louvre in
Paris (BI, May 11).

Risk retentions rising despite soft rates: Survey

By EDWIN UNSWORTH

Despite the current buyer’s mar-
ket for commercial property/casual-
ty insurance, more U.K. organiza-
tions are maintaining or even in-
creasing their risk retentions, ac-
cording to a recent survey.

The Assn. of Insurance & Risk
Managers and the Reigate, England,
office of consulting firm Watson Wy-
att Worldwide conducted the survey,
“Optimizing Risk Retention,” of 300
ATRMIC members earlier this year.
The survey is intended to provide
risk managers with an overview of
the approach taken by others in the
profession to determine amounts of

risk to be retained.

Although companies are turning
to insurance where it suits them, sur-
vey responses suggest there is little
respect among buyers for a “fickle”
insurance market, Watson Wyatt
said.

ATRMIC said a common theme in
the survey responses was that risk
managers are maintaining or in-
creasing their retention of risks, even
though they recognize that insurance
currently can be bought relatively
cheaply. AIRMIC said the rationale
given for this decision is to maintain
the focus of the organization and its
employees on reducing risk.

Nevertheless, risk managers said

the three most common factors they
take into account when making risk
retention decisions are: the trade-off
between risk and reward, the price
of insurance and the ability to nego-
tiate premium discounts.

Almost 40% of the 84 AIRMIC
members that responded, ranging
from manufacturing companies to
financial services to retailers and
government organizations, said they
dedicated capital to retaining risk.

David Gamble, ATIRMIC executive
director, said the findings confirm
the increasing importance of the risk
management role in the United
Kingdom.

“Growing confidence in more in-

novative risk management tech-
niques and principles is reflected in
the increased level of risk retention
within erganizations, supported by a
broader senior management outlook
to the control of risk,” he added.

Almost 50% of the survey's re-
spondents said they expect to use
computer-based risk modeling tech-
niques over the next two years to
help design insurance programs.

Asked to indicate who has main
responsibility for risk retention, 55%
of respondents said the risk manag-
er, while finance directors had that
responsibility in 26% of cases.

Tim Windibank, risk management
partner with Watson Wyatt in

Reigate, England, said: “These re-
sults suggest continued development
in the role and confidence of risk
managers but may hide the fact that
the impact of the risk financing
strategy is ultimately the responsi-
bility of the board.”

The survey found that risk man-
agers acknowledge that their operat-
ing environment is changing and
that this may bring new and broader
sources of risk.

L]

Copies of the survey, “Optimizing
Risk Retention,” are available from
AIRMIC, 6 Lloyd’s Ave,, London
EC3N 3AX, England; 44-171-480-
7610; fax: 44-171-702-3752.

MOAC

The Premier Marine Underwriter

MOAC
CHNA |

When you need ocean marine insurance, you need MOAC, the premier marine underwriter.
With MOAC you get the experience and tradition of 125 years of continuous service to the
marine insurance industry. You'’re assured of financial strength and leadership qualities such
as integrity, ingenuity and innovation. And an uncompromising commitment to service that’s
second to none.

With MOAGC, you get the largest ocean marine insurer in North America. We’ve been num-
ber one for a long time. And our links to the past form a solid foundation for the creative
and flexible products and programs we design with our customers in mind.

For more information, call your local MOAC office, or 1-800-887-WAVE.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE PETITION OF DAN YORAM SCHWARZMANN AND
COLIN GRAHAM BIRD, AS JOINT PROVISIONAL LIQUIDATORS OF
BLACK SEA AND BALTIC GENERAL INSURANCE COMPANY LIMITED,
CASE NO. 98-B-46759 (CB)

NOTICE IS HEREBY GIVEN THAT, PURSUANT TO AN ORDER (THE *ORDER’) OF THE UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN
DISTRICT OF NEW YORK (THE "BANKRUPTCY COURT), IN CONNECTION WITH THE PETITION FILED PURSUANT TO SECTION 304 OF THE BANKRUPTCY CODE
WITH RESPECT TO BLACK SEA AND BALTIC GENERAL INSURANCE COMPANY LIMITED (THE "COMPANY"), A HEARING WILL BE HELD IN THE BANKRUPTCY COURT
ON OCTOBER 1, 1998 AT 2:00 ('CLOCK P.M., BEFORE THE HONORABLE CORNELIUS BLACKSHEAR IN HIS COURTROOM AT THE ALEXANDER HAMILTON CUSTOM
HOUSE, ONE BOWLING GREEN, NEW YORK, NEW YORK (THE *HEARING”), TO CONSIDER THE PETITIONERS REQUEST FOR A PRELIMINARY INJUNCTION ON THE
TERMS SET FORTH BELOW, AND PENDING THAT HEARING A TEMPORARY RESTRAINING ORDER IS IN EFFECT:

(1) ENJOINING AND RESTRAINING ALL PERSONS AND ENTITIES FROM: (A) TRANSFERRING, RELINQUISHING OR DISPOSING OF ANY PROPERTY
OF THE COMPANY IN THE UNITED STATES, OR THE PROCEEDS OF SUCH PROPERTY, TO THIRD PARTIES; (B) COMMENCING OR CONTINUING ANY ACTION OR
OTHER LEGAL PROCEEDING (INCLUDING, WITHOUT LIMITATION, ARBITRATION, OR ANY JUDICIAL, QUASI-JUDICIAL, ADMINISTRATIVE OR REGULATORY ACTION,
PROCEEDING OR PROCESS WHATSOEVER) AGAINST THE COMPANY, OR ANY PROPERTY IN THE UNITED STATES INVOLVED IN THE FOREIGN PROCEEDING, OR
ANY PROCEEDS THEREQF, AND SEEKING DISCOVERY OF ANY NATURE AGAINST THE COMPANY; (C) ENFORCING ANY JUDICIAL, QUASI-JUDICIAL,
ADMINISTRATIVE OR REGULATORY JUDGMENT, ASSESSMENT OR ORDER OR ARBITRATION AWARD AGAINST THE COMPANY, AND COMMENCING OR
CONTINUING ANY ACT OR ACTION OR OTHER LEGAL PROCEEDING (INCLUDING, WITHOUT LIMITATION, ARBITRATION, OR ANY JUDICIAL, QUASI-JUDICIAL,
ADMINISTRATIVE OR REGULATORY ACTION, PROCEEDING OR PROCESS WHATSOEVER), TO CREATE, PERFECT OR ENFORCE ANY LIEN, SETOFF OR OTHER CLAIM
AGAINST THE COMPANY, OR ANY OF ITS PROPERTY IN THE UNITED STATES, OR ANY PROCEEDS THEREQF, INCLUDING, WITHOUT LIMITATION, RIGHTS UNDER
REINSURANCE OR RETROCESSION CONTRACTS; AND (D) DRAWING DOWN ANY LETTER OF CREDIT ESTABLISHED BY, ON BEHALF OR AT THE REQUEST OF, THE
COMPANY, OR WITHDRAWING FROM, SETTING OFF AGAINST, OR OTHERWISE APPLYING PROPERTY THAT IS THE SUBJECT OF ANY TRUST OR ESCROW
AGREEMENT OR SIMILAR ARRANGEMENT IN EXCESS OF AMOUNTS EXPRESSLY AUTHORIZED BY THE TERMS OF THE CONTRACT AND ANY RELATED TRUST OR
OTHER AGREEMENT PURSUANT TO WHICH SUCH LETTER QF CREDIT, TRUST, ESCROW, OR SIMILAR ARRANGEMENT HAS BEEN ESTABLISHED; EXCEPT,
HOWEVER, NO DRAWING AGAINST ANY LETTER OF CREDIT SHALL BE MADE IN CONNECTION WITH ANY COMMUTATION UNLESS THE AMOUNT HAS BEEN
AGREED IN WRITING WITH THE PETITIONERS OR PERMITTED BY FURTHER ORDER OF THE COURT;

(2) REQUIRING ALL PERSONS AND ENTITIES IN THE POSSESSION, CUSTODY OR CONTROL OF PROPERTY OF THE COMPANY IN THE UNITED
STATES, OR THE PROCEEDS THEREQF, TO TURN OVER AND ACCOUNT FOR SUCH PROPERTY OR TS PROCEEDS TO THE PETITIONERS;

(3) REQUIRING ALL PERSONS AND ENTITIES THAT ARE BENEFICIARIES OF LETTERS OF CREDIT ESTABLISHED BY, ON BEHALF OR AT THE
REQUEST OF, THE COMPANY OR PARTIES TO ANY TRUST, ESCROW OR SIMILAR AGREEMENT IN WHICH THE COMPANY HAS AN INTEREST, T0: (A) PROVIDE
NOTICE TO PETITIONERS' UNITED STATES COUNSEL OF ANY DRAWDOWN ON ANY LETTER OF CREDIT ESTABLISHED BY, ON BEHALF OR AT THE REQUEST OF,
THE COMPANY, OR ANY WITHDRAWAL FROM, SETOFF AGAINST, OR OTHER APPLICATION OF PROPERTY THAT IS THE SUBJECT OF ANY TRUST OR ESCROW
AGREEMENT OR SIMILAR ARRANGEMENT IN WHICH THE COMPANY HAS AN INTEREST, TOGETHER WITH INFORMATION SUFFICIENT TO PERMIT THE
PETITIONERS TO ASSESS THE PROPRIETY OF SUCH DRAWDOWN, WITHDRAWAL, SETOFF OR OTHER APPLICATION, INCLUDING, WITHOUT LIMITATION, THE
DATE AND AMOUNT OF SUCH DRAWDOWN, WITHDRAWAL, SETOFF OR OTHER APPLICATION AND A COPY OF ANY CONTRACT, RELATED TRUST OR OTHER
AGREEMENT PURSUANT TO WHICH SUCH DRAWDOWN, WITHDRAWAL, SETOFF OR OTHER APPLICATION WAS MADE AND PROVIDE SUCH NOTICE AND OTHER
INFORMATION CONTEMPORANEOUSLY THEREWITH; AND, (B) TURN OVER AND ACCOUNT TO THE PETITIONERS FOR ALL FUNDS RESULTING FROM SUCH
DRAWDOWN, WITHDRAWAL, SET-OFF, OR OTHER APPLICATION, IN EXCESS OF AMOUNTS EXPRESSLY AUTHORIZED BY THE TERMS OF THE CONTRACT, ANY
ggtﬁg[%ATBEIUSEIEDOR OTHER AGREEMENT PURSUANT TO WHICH SUCH LETTER OF CREDIT, TRUST, ESCROW OR SIMILAR ARRANGEMENT HAS

(4) REQUIRING EVERY PERSON AND ENTITY THAT HAS A CLAIM OF ANY NATURE OR SOURCE AGAINST THE COMPANY AND THAT IS A PARTY T0
ANY ACTION OR OTHER LEGAL PROCEEDING (INCLUDING, WITHOUT LIMITATION, ARBITRATION, OR ANY JUDICIAL, QUASI-JUDICIAL, ADMINISTRATIVE OR
REGULATORY ACTION, PROCEEDING OR PROCESS WHATSOEVER) IN WHICH THE COMPANY 1S OR WAS NAMED AS A PARTY, OR AS A RESULT OF WHICH A
LIABILITY OF THE COMPANY MAY BE ESTABLISHED, TO PLACE THE PETITIONERS' UNITED STATES COUNSEL ON THE MASTER SERVICE LIST OF ANY SUCH
ACTION OR OTHER LEGAL PROCEEDING AND TO TAKE SUCH OTHER STEPS AS MAY BE NECESSARY TO ENSURE THAT SUCH COUNSEL RECEIVES (&) COPIES OF
ANY AND ALL DOCUMENTS SERVED BY THE PARTIES TO SUCH ACTION OR OTHER LEGAL PROCEEDING OR ISSUED BY THE COURT, ARBITRATOR,
ADMINISTRATOR, REGULATOR OR SIMILAR OFFICIAL HAVING JURISDICTION OVER SUCH ACTION OR LEGAL PROCEEDING, AND (B) ANY AND ALL
CORRESPONDENCE, OR OTHER DOCUMENTS CIRCULATED TO PARTIES LISTED ON THE MASTER SERVICE LIST; AND

(5) PROVIDING, WITH RESPECT TO ANY CLAIM, ACTION, ARBITRATION OR OTHER PROCEEDING WHICH MAY BE COMMENCED OR BECOME
KNOWN TO PETITIONERS IN THE FUTURE, OR THE ENTITLEMENT OR ALLEGED ENTITLEMENT OF ANY BENEFICIARY OF ANY LETTER OF CREDIT ESTABLISHED BY,
ON BEHALF OR AT THE REQUEST OF, THE COMPANY, OR A PARTY TO ANY TRUST OR ESCROW AGREEMENT OR SIMILAR ARRANGEMENT IN WHICH THE
COMPANY HAS AN INTEREST THAT IS IDENTIFIED BY THE PETITIONERS IN THE FUTURE (EACH A *SUBSEQUENT CLAIM"), THAT:

(A) WHEN INFORMED OF A SUBSEQUENT CLAIM, COUNSEL FOR PETITIONERS SHALL SERVE UPON THE HOLDER OF SUCH CLAIM A COPY OF
THE SUMMONS, PETITION, AND OTHER DOCUMENTS SUPPORTING THE APPLICATION FOR INJUNCTIVE RELIEF, AND THE MOST RECENT INJUNCTION ORDER
ENTERED BY THE COURT;

(B) THE HOLDER OF A SUBSEQUENT CLAIM WILL HAVE TWENTY (20} DAYS FORM SERVICE OF THE SUMMONS IN WHICH TO FILE AN ANSWER
OR MOTION WITH RESPECT TO THE PETITION; AND

(C) ON NOT LESS THAN TWO (2) DAYS NOTICE TO COUNSEL FOR THE PETITIONERS, THE HOLDER OF A SUBSEQUENT CLAIM MAY FILE A
MOTION SEEKING AN ORDER OF THE COURT VACATING OR MODIFYING THE INJUNCTION ENTERED IN THIS PROCEEDING WITH RESPECT T0 SUCH SUBSEQUENT
CLAIM. SUCH REQUEST SHALL BE THE SUBJECT MATTER OF A HEARING AS SCHEDULED BY THE COURT. OTHERWISE, THE HOLDER OF A SUBSEQUENT CLAIM
MAY FILE OBJECTIONS AND BE HEARD BY THE COURT IN ACCORDANCE WITH THE TERMS OF ANY ORDER OF THE COURT PROVIDING FOR A HEARING IN THE
FUTURE ON THE RELIEF SOUGHT BY PETITIONERS IN THIS PROCEEDING.

ALL PARTIES-IN-INTEREST OPPOSED TQ THE PETITIONERS' REQUEST FOR A PRELIMINARY INJUNCTION MUST APPEAR AT THE HEARING AT THE
TIME AND PLAGE SET FORTH HEREIN. ALL PAPERS SUBMITTED FOR THE PURPOSE OF OPPOSING THE PETITIONERS' REQUEST FOR A PRELIMINARY INJUNCTION
SHALL BE FILED WITH THE COURT WITH A COPY TO THE CHAMBERS OF THE HONORABLE CORNELIUS BLACKSHEAR, AND SERVED ON CHADBOURNE & PARKE
LLP S0 AS TO BE RECEIVED ON OR BEFORE SEPTEMBER 29, 1998 AT 5:00 P.M. NEW YORK TIME. THE ORDER AND SUPPORTING DOCUMENTS WILL BE MADE
AVAILABLE UPON REQUEST AT THE OFFICES OF THE PETITIONERS' UNITED STATES COUNSEL AT THE ADDRESS BELOW.

[ INSURANCE-TREASURER/CFO__ |
METRO NY REGIONAL CARRIER IS
RECRUITING FOR SEASONED, HANDS
ON, SHIRT SLEEVE ACCOUNTANT WITH
CARRIER EXPERIENCE N ALL ASPECTS
OF THE TREASURER'S RESPONSIBILITIES
AACCOUNTABILITIES/ETC.

ATTRACTIVE  PACKAGE  AVAILABLE.
“9-5ERS NEED NOT APPLY".

Reply in confidence: Business Insurance,
Box 3087, 740 North Rush Street,
Chicago, IL 60611-2590.

ANALYST / CONSULTANT
IT Insurance Industry

META Group, Inc. a leader in [T research
& advisory sves. serving the Global 2000

team of int'l. recognized IT experts. We
req. professional accomplishments that
reflect analytical thinking, an aggressive
attitude, strong problem-solving ability &
superior written & oral communication
skills. Current opening regs. 5-10 yrs.
exp. within the insurance industry with
IT application exp. in insurance &lor
financial services preferred. Consulting
experience is a plus.

Job Location: Open in U.S.
Competitive salary & benefits pkg., incl.
bonus & stock options.

Send resume wi/salary regs. to our HQ:
META Group, Inc.,

Attn: HR-063
208 Harbor Dr., Box 120061,
Stamford, CT 06912-0061
Fax: (203)359-8375 or E-mail:
recruiting@metagroup.com
E.Q.E.

'HELP WANTED

SALES EXECUTIVE

Are you confident, self-assured, tenacious
and persistent? Do you need to win?
If this describes you, we have the
challenging sales opportunities for you!
We are Bartlett, Bozeman & Levin,
a division of Hilb, Rogal and Hamilton
Company located in Lombard, IL (a suburb
of Chicago). Due to our continued
growth, we are creating two
additional Producer positions—Group
Health and Property/Casualty. The ideal
candidates will possess a BS degree
(Risk Management and Insurance or
F.nance major; pref), relevant professional
experience, CPCU or ARM designation,
and appropriate licensure. In exchange,
we will reward you with a creative
compensation and benefits package
designed to your needs. Please mailffax
your resume and cover letter with salary

seeks exp'd. IT professional to join our | |

RISK MANAGER
San Antonio
The City of San Antonio is seeking a Risk
Manager. Performs advanced responsible
work managing the City's Risk
Management program. Is responsible for
administering  self-insured  workers'
compensation and  liability  funds,
property, safety, insurance procurement,
risk identification and transfer, assists in
litigation matters, and administers multi-
million dollar budget. Salary range:
$43,656 - $65,484. Requires Bachelors
Degree in Business Administration, Public
Administration, Risk Management or
related field; five (5) years experience in
Risk Management; and ARM certification.
Send resume by October 16, 1998 3:00
p-m. to: City of San Antonio, City

Attorney's Office, Attn: Chuck McNeil,
P.O. Box 839966, San Antonio, TX 78283-
3966. Telephone:
(210)207-4004. EOE.

(210)207-2896; Fax:

BUSINESS DEVELOPMENT SPECIALIST

EBI Companies
Orion Capital
National Workers' Compensation
Specialists
htip:llwww.ehico.com

EBI Companies, the workers' compensa-
tion specialist of the Orion Capital
Companies, has an immediate opening for
a Business Development Specialist in our
Princeton, New Jersey office. EBI is one of
the nation's 20 largest underwriters of
workers' compensation and consistently
produces one of the lowest loss ratio
results of this group.

The Business Development Specialist
position at EBl has two components,
marketing and underwriting. Success is
measured by the profitable top-line
growth of the company.

Responsibilities include; working in a
team environment to secure new (mid-
market) business through a limited num-
ber of partner agents, underwriting and
pricing the business, and conducting point
of sale meetings along with our agents.
The successful candidate will. be an
accomplished marketing professional with
workers’ compensation underwriting and
pricing experience. He or she must possess
strong written and verbal communication
skills, have a minimum of a related four
year college degree, and be very customer
service oriented. Experience in writing
and servicing healthcare related risks
(nursing homes, hospitals, assisted living)
is very helpful.

EB| offers a competitive compensation
package, a creative and challenging work
environment, and opportunity for
advancement.

Interested candidates are encouraged to
forward their resumes to:

Looking for a candidate to fill the job?

Assure top quality results. The most talented men and women in
the insurance industry know where to turn when they want to

make their moves.

Call: lrais Amleshi at 312-649-5340 for advertising details.

REQUEST FOR PROPOSAL (RFP) NO. 98057
The Chicago Housing Authority (CHA) Inviles Qualilied Businesses To Submil Sealed Proposals For:

; : EBI Companies

KTTORNEVS FOR T PETTTONERS (e 212 Carnegie Center
30 ROCKEFELLER PLAZA Cathy Leppo Suite 400
NEW YORK, NEW YORK 10112 Hilb, Rogal and Hamilton Company Princeton, NJ 08540

P.0. Box 970 Attn: Carole Moore, HRD
Plepse Moline, 1L 61266-0970 EOE
ATTN: HOWARD SEIFE, ESQ. e e e

LISA DORR, ESQ. REQUEST’FOR‘PHOPUSALS REQUESTIFORIPROPOS
ATTENTION: INSURANCE BROKERS

| QUALIFIED INDIVIDUALS OR FIRMS T0 DEVELOP A COMPLETE INSURANGE PROGRAM

]

[THRQUGH AN INSURANCE BROKER FOR A PRIVATE MANAGERS INSURANCE PROGRAN |

RFP documents describing specific requirements of he Authorily will be available;
b

ARLENE SHORTER
[BUYER'S HAME)
Purchasing and Contracts Department « Chicage Housing Authority » 626 West Jackson Boulevard
Second Floor » Chicago, L 60661-5601
(312) 791 - 8500, Extension:
Tour Date/Time: ~ Pre-Proposal Conl. Date/Time: Proposals Due Date/Time

[ | sy, Octobe 81958 @ 5:00m. CST] Mondey, Ocober 19,1098 400 pam. CS]

&
']
¥
i
E
i

PROPOSALS ARE NOT PUBLICLY OPENED

The subsequent coniract shall be subject to the applicable compliance standards and procedures of Executive
Order No. 11246, as amended, Equal Opportunity and ather provisions as specifically set forth in the Specification.

The Authority encourages participation by joint ventures and qualified minority and women owned busingsses.

Circulation Breakdown
Commercial Consumers
Administrative:
CED's, Presidents, and Owners, .........5007
Vice Presidents, General Managers and
Other Administrative Personnel ... 5346
Financial:
Chigf Financial Officers and Vice Presidents
(PR e crmamiesicumoenimcuinsid 4872
Secretaries, Treasurers, controllers and
other Financial Personnel .............. 357
Risk/Employee Benefits:
Vice Presidents, Directors, Managers, and other
related department personnel of: insurance, risk,
employee benefits, personnel, compensation,
pension, safety, securty, industrial reations,
fluman resources and empioyee/
[abor relRBONS ..........veeininnins 13774
Subfotal .................... 32,926
ASSOCIATONS .......oevveneeerraann 259
Government, Unions and
Educational Institutions .................. 31

Commercial Consumers

SO0l A6
Insurance Agents and Brokers ........... 1735
Insurance Companies .................. 6,668
Accountants, Actuanies,
Attoneys & Consuftants .............. 2520
Adjusters, Appraisers, TPA's, Captive Managers
& Health Care Providers ................ 1432
Qthers Alled tothe Feld .................. 759
Total Qualified .............. 53,235
Non-qualified/Paid Subscriptions ........... 17
Single Copy Sales ........vveeeiiiiinnns 3
TOTAL CIRCULATION ... 53,255
* Source Business/Occupational

breakdown of qualified circulation,

May 25, 1998 Issue, as

submitted fo BPA for June 1998

BPA Publisher's Statement

We're
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e

Business
Insurance

Online!

www.businessinsurance.com




S LIECog Lo Wiilinie, OCPLEINDELD 40, 1900 [ &

Y2K bill

Continued from page 1

What is the chain of liability for
such problems? Who will interpret
the rules?” asked Ms. Allen.

Under Sen. Grant's proposal,
Y2K class-action suits could not
be brought against Florida busi-
nesses on or after Jan. 1, 2000, un-
less each member of the class had
suffered at least $50,000 in dam-
age.

That limit on class actions
would not apply, however, to suits
brought against “a manufacturer
or vendor of information technol-
ogy products for damages result-
ing from the failure of those prod-
ucts to be Year 2000-compliant,”
according to the bill.

Punitive damages in Y2K suits
would be limited to three times
compensatory damages under the
Grant bill. State agencies would
be responsible only for compen-
satory damages.

Under the bill, the winning par-
ty in suits would be entitled to re-

cover ‘“‘reasonable attorneys fees”
and other court costs from the los-
ing party.

However, companies that in-
formed customers by Sept. 1,
1999, that they would not be not
be Y2K-compliant despite their
good-faith efforts would be ex-
empt from having to bear the
plaintiff’s legal costs.

The measure would also: pro-
vide some immunity for directors
and officers for good-faith com-
pliance efforts; require “solution
providers” to “maintain liability
insurance in an amount that is not
less than its annual gross income
to cover claims against it by its
customers and third parties”; pro-
vide antitrust immunity to com-
panies and government agencies
that exchange information to
solve the problem; and encourage
the use of alternative dispute res-
olution to settle Y2K-related dis-
putes.

“No silver bullet exists, and we
are clearly running out of time,”
Sen. Grant said in a statement ac-
companying his proposal. Bl |

Y2K equys_;ions
less criticized

Wordings largely clarifications: Kelly

By MARK A. HOFMANN

HARTFORD, Conn.—Risk
manager opposition to policy
wording that restricts coverage
of Year 2000 losses has become
more muted over the past nine
months.

Connecticut recently became
the 49th jurisdiction to approve
the exclusions and endorse-
ments introduced by the Insur-
ance Services Office Inc.

Only Maine and Mas-
sachusetts have yet to approve
the use of at least some of the
ISO provisions, which were un-
veiled in late 1997. The ISO en-
dorsements apply to commer-
cial general liability, commer-
cial property and business in-
terruption coverages (BI, Dec.
15, 1997).

Risk manager reaction to the
endorsements was initially
negative, as it was seen at the
time as an attempt by the in-
dustry to exclude valid risks
from coverage. However, buy-
ers now say that they do not
understand the policy wording
to take away coverage of conse-
quential risks presumed to be
covered.

“Every time one of these is-
sues comes up, suddenly it’s not
covered under your CGL poli-
cy, and our fear was it could
turn into another absolute pol-
lution exclusion,” said Anne
Allen, director-state affairs for
the Risk & Insurance Manage-
ment Society Inc. in New York.
Buyers have extensively chal-
lenged the broad application of
the pollution exclusion.

The concern among risk
managers is that ‘‘anytime
there’s any problem with any-
thing electronic, suddenly it’s
excluded out of hand as a Year
2000 problem. Of course, you
won't be able to tell until the
claims start coming in and see
how these are applied, but
that’s our worry,” Ms. Allen
explained.

“I think the endorsements
are to a great extent more clar-
ifications than withdrawals,”
said William J. Kelly, senior vp

at J.P. Morgan & Co. Inc. in
New York.

“I don't think the insurance
community is saying if a build-
ing burns down, and it burns
down because a warning sys-
tem failed because of a Y2K
problem,” that the consequen-
tial loss won't be covered, Mr.
Kelly said. “I don’t think
they’re taking away basic
physical damage insurance.”

Scott K. Lange, director of
risk management for Microsoft
Corp. in Redmond, Wash., was
among those who initially crit-
icized the endorsements.

Now, however, he concedes
that insurance companies
would be “remiss to their
shareholders if they were to
leave the door wide open” for
all sorts of Y2K-related claims.

Mr. Lange added that the
risk has become better under-
stood since last December, as
have organizations’ responsi-
bilities for dealing with it.

“We have all had to divert at-
tention and resources to fixing
a problem that emanates from
technology decisions made
years ago when modern-day
dependence on computers
could not have been foreseen.
This risk can no longer be de-
scribed as fortuitous or random
in who it will effect,” he said.

While Mr. Lange said that
the insurance industry should
not have to cover losses direct-
ly created by the Year 2000
problem, certain consequential
losses should be covered.

“I think there will be some
consequential damages that
will result from a failure no one
could foresee. I don’t think the
insurance industry should
abandon its clients under those
circumstances. The trillion-
dollar question is how do you
differentiate between foresee-
able and unforeseeable in those
circumstances?”

“An insurance company that
is trying to please its clients is
going to try to come up with
wording that will protect its
clients against unforeseeable
things,” Mr. Lange said.,

Geneva

Continued from page 2
Beresford-Wood treated Geneva as a
“personal bank,” using it, for exam-
ple, to pay $85,000 in bonuses to an
architect and builder working on his
California beach house.

A lawyer representing Mr. Beres-
ford-Wood and several other defen-
dants dismissed the allegations as
“totally unfounded and not accurate
atall”

“All of those things were done with
the full knowledge, understanding
and approval of the (insurance) com-
missioner and the ITE,” said John F.
Horvath of the firm of Horvath &
Lieber in Chicago. “Everything done
by Geneva and the defendants was
above-board.”

Mr. Beresford-Wood and two of his
California-based companies named
as defendants—Concord General
Corp. and JBW & Co. Inc—have filed
a motion to dismiss the complaint.
They charge, among other things, that
the lawsuit fails to meet requirements
for claims under the federal Racke-
teer Influenced and Corrupt Organi-
zations law.

The Dlinois Insurance Department
lawsuit is the latest blow to Mr.
Beresford-Wood, whose insurance
empire has steadily fallen apart over
the past three years.

Through Concord, Calif.-based
Concord General and JBW, Mr.
Beresford-Wood controlled Indiana-
domiciled Classic Fire & Marine In-
surance Co. and its subsidiaries Unit-
ed Southern Assurance Co. of Florida
and Classic Syndicate Inc. of the
Chicago-based IIE.

In 1990, through a newly formed
unit of JBW, he acquired Geneva and
an affiliate, Geneva Underwriting
Syndicate Inc., from financially trou-
bled London United Investments
PLC.

By 1994, Classic Syndicate and
Geneva Assurance were the two
biggest underwriters on the ITE, based
on $64 million and $55.5 million, re-
spectively, in gross premium volume.

Things started to unravel the next
year, though, when Geneva Assur-
ance—which already had absorbed
affiliate Geneva Underwriting—vol-
untarily closed its doors. Under an
agreement with regulators, Classic
Syndicate later that year reinsured all

of Geneva’s liabilities, withdrew from

the Ilinois exchange and merged
with its parent, Classic Fire (BI, Jan.
8, 1996). Geneva was ordered liqui-
dated in July 1996 (BI, July 15, 1996).

Last December, Classic Fire itself

was ordered into rehabilitation by In- |
diana regulators, two months after -

the insurer’s United Southern unit’

agreed to be liquidated by the Florida \ ing Serviges

Insurance Department (BI, Dec. 22,
1997).

The Indiana Insurance Department
is close to completing an analysis of
Classic Fire's operations and soon will
advise a state judge whether Classic
Fire also should be liquidated, said
Richard T. Freije Jr., a lawyer with
Baker & Daniels in Indianapolis who
represents the department.

Two years after Geneva entered
liquidation, Mlinois regulators have
filed their racketeering complaint in
U.S. District Court in Chicago. De-
fendants in addition to Mr. Beresford-
Wood, Concord General and JBW in-
clude:

e Julie Ann Garrison, Concord
General'’s former general counsel and
a former Geneva officer and director.

¢ Howard L. Turpin ITI, formerly a
Geneva director and an officer or di-
rector of other Beresford-Wood com-
panies.

¢ James H. Ryan, former Concord
General chief financial officer and
president of Classic Fire.

¢ Richard E. Foss, former president
of Geneva and vp of JBW. Mr. Foss
previously underwrote for the two
Geneva syndicates when they still

were owned by London United.

 Brian D. Bethke, former president
of Concord and general counsel for
Classic Fire.

e Thirteen other former directors
and officers of Geneva. They are Bob
Roy, Gwen F. Kindelin, Barbara K.
Marrs, Haydon S. Leedy, Francis P.
McGovern, Roland G. Roth, Thomas
M. Thie, Bruce A. Ricci, Charles Pod-
czerwinski, Peter O. Norton, James R.
Lambert, Dennis J. Bieda and Janis
Florio.

Mr. Horvath of Horvath & Lieber
also represents Ms. Garrison, Messrs.
Turpin, Ryan and Foss, and several of
the Geneva directors and officers.

Mr. Bethke, who said he has not yet
hired a lawyer, denied the charge of
looting Geneva but declined to com-
ment further. Mr. McGovern also de-
clined to comment.

The other defendants or their
lawyers could not be reached.

The Mlinois Department’s com-
plaint charges that Mr. Beresford-
Wood, Ms. Garrison and Messrs.
Ryan, Bethke, Thie and Foss plotted
to drain Geneva’s assets virtually
from the time they gained control of

[ ————
Geneva's assefs were
pirated in a series of
convoluted intercompany
stock and reinsurance
dedails, regulators charge.
[ ———

the syndicate through JBW sub-
sidiary Geneva Insurance Manage-
ment Inc. in 1990.

GIMI bought Geneva and affiliate
Geneva Underwriting from London
United for about $31 million, using
loans from Concord General and a
Concord affiliate. Immediately after
the sale, GIMI repaid $18 million to
Concord using funds taken from the
two syndicates “despite Beresford-
Wood’s express representation to the
IIE that no assets of the (syndicates)
would be used in this way,” the suit
charges.

Concord also immediately sold sub-
standard California real estate to the
syndicates for $23.9 million. By the
end of 1991, the syndicates had
recorded $3.9 million in losses from
the declining value of the properties,
the suit says.

Soon after acquiring the syndi-
dates, Mr. Beresford-Wood started
using them to bail Concord General

one of its subsidiaries out of bad
investments in three non-insurance
"businesses, the cor\nplajnt charges.
In one case, a Concord unit had
en coptrol of Continental Publish-
a company whose only
business 'wés publishing a travel
guide for,Hettz Corp. By 1990, Mr.
Beresford-Wood and other defen-
dants saw that CPS would continue
to operate at a loss and arranged for
the two Geneva syndicates to lend the
publisher $6.8 million. CPS used $3.5
million of the money to repay previ-
ous loans from other Concord affili-
ates but failed to repay most of what
it owed the syndicates, ultimately
leaving them with $7.5 million in loss-
es, the suit says.

In another case, Concord sold its
stake in a money-losing company
called Payfax Inc. to Geneva for $2.5
million. By the end of 1993, Geneva
had written off a total of $4 million it
invested in Payfax, the suit says.

The two syndicates also paid Con-
cord $2.1 million in 1990 to acquire
Concord's stake in Homestar Interna-
tional Inc., a start-up toy manufac-
turer. Geneva went on to invest $3
million more in the company, but by
the end of 1990, Homestar had shut
down, and Geneva spent another $1.3
million to wind up its operations, the
suit says.

Over the next several years, Mr.
Beresford-Wood and other defen-

dants continued to pirate Geneva’s
assets in a series of convoluted and al-
legedly fraudulent intercompany
stock and reinsurance transactions,
regulators charge.

One series of transactions, for ex-
ample, grew out of a 1991 deal in
which Concord General and TCO
Holdings Inc., a unit of Solvang,
Calif.-based Exstar Financial Corp.,
each bought $15 million of the other’s
preferred stock.

Exstar, headed by Peter J.
O’Shaughnessy, also is the parent of
Illinois-domiciled Alpine Insurance
Co., which Mr. O'Shaughnessy said
recently stopped writing new busi-
ness and went into runoff. Mr.
O’Shaughnessy is not named as a de-
fendant in the Nlinois Department’s
complaint.

Both preferred-stock issues were
“essentially worthless” and were in-
tended only to allow each company to
report a cash infusion on its balance .
sheet, the complaint alleges, charging
that neither Mr. Beresford-Wood nor
Mr. O'Shaughnessy ever intended to
pay any dividends or redeem the
stock for its full value.

Concord and TCO both redeemed
$4.3 million of their preferred stock
within about a year of the deal. In
1994, the remaining $10.7 million of
Mr. Beresford-Wood’s TCO preferred
holding was split among Concord,
JBW, Classic Fire and Classic Syndi-
cate. Mr. Beresford-Wood was getting
ready tolaunch an effort—ultimately
unsuccessful—to take Concord Gen-
eral public as the parent of Classic
Fire, though, and wanted to rid the
companies of substandard assets such
as the TCO stock, the suit charges.

Toward that end, he and other de-
fendants presided over a tangle of in-
tercompany deals that resulted in all
of the $10.7 million in TCO stock he-
ing dumped into Geneva in exchange
for valuable Geneva assets, the com-
plaint alleges.

Geneva’s Illinois liquidators last
year reached a restructuring agree-
ment with Mr. O’'Shaughnessy under
which they exchanged Geneva’s $10.7
million in TCO preferred stock for a
$2.5 million promissory note from
TCO payable over several years and
guaranteed by Mr. O’Shaughnessy,
court records show.

In an interview, Mr. O’Shaughnessy
denied any intention not to pay divi-
dends and denied that the TCO stock
was worthless.

In another 1995 transaction, Gene-
va agreed to provide property and ca-
sualty excess reinsurance to Classic
Syndicate in exchange for a $10 mil-
lion deposit premium, the suit says.
The deal provided for a sliding scale
commission payable to Classic,
though, under which Classic would
ultimately recoup 90% of the premi-
um either as losses or commissions.

Because the deal also called for
Classic to “receive payment for its
90% minimum return,” Geneva
turned over title to a Carmel, Calif,,
estate appraised at $9.2 million and
used as a residence by Mr. Beresford-
‘Wood, regulators allege.

Thus, Geneva was stripped of a
valuable property in exchange for
“guestionable” reinsurance business,
the suit charges.

In addition, shortly after receiving
the $10 million deposit premium,
Geneva wired $4 million to JBW as a
“management fee” and paid Concord
General $7 million for allegedly
worthless Concord preferred stock,
the lawsuit charges.

Overall, Mr. Beresford-Wood and
other defendants “at no time had any
intention of operating or managing
Geneva in a reasonable or proper
manner conducive to its continued
existence,” the suit alleges. “These de-
fendants intended simply to loot
Geneva of its assets while using itas a
repository for the substandard assets
or worthless stock of, or owned by,
other corporations in the JBW em-

pire.” ER
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Continued from page 1
performance measures.

One performance measure that
showed a higher level of improve-
ment, however, was the percentage
of smokers or recent quitters age 18
and older who received advice to
quit from a health plan profession-
al. The NCQA noted that smoking is
the leading preventable cause of
death in the United States.

The national average for adult
plan participants receiving this ad-
vice was 64%, compared with 61%
last year.

Among plans reporting two con-
secutive years, the average in 1997
was 66.3%, up 4.5% from 1996.

There aren’t many other interven-
tions that have such a significant
effect on reducing people’s risk of
dying within the next decade, said
Dr. Jeffrey Harris, director of the
division of prevention research and

analytic methods for the U.S. Cen-
ters for Disease Control and Pre-
vention in Atlanta.

Although the improvement
among repeat participants may ap-
pear modest, it translates into 1,521
lives saved, Dr. Harris said. If aver-
age performing plans reached the
level of the highest performing
plans on this measure, the impact
would be quite dramatic, he said.

The national averages for other
clinical measures were: breast can-
cer screening, 71.3%; Cesarean sec-
tions, 20.7%; childhood immuniza-
tions, 65.4%; diabetic retinal exam,
39.0%; follow-up after hospitaliza-
tion from mental illness, 67.3%;
prenatal care in the first trimester,
83.1%. Those numbers reflect the
percentage of the pertinent health
plan population that have received
the particular screening, immuniza-
tion or treatment from their health
plans.

The report was based on NCQA’s
Quality Compass 1998 database,

which includes 1997 Health Plan
Employer Data and Information
Set submissions and accreditation
information from 292 managed care
plans and identifies them by name.

— I
‘We’re seeing behavior
changes on the part of
providers’ because the
data is out there, says
Bruce Bradley.

Another 155 plans submitted data
for NCQA to use in calculating na-
tional averages, but they would not
allow their identity to be publicly
released. The total of 447 plans con-
tributing data represent 65 million
enrollees, or about 80% of the 80
million Americans enrolled in
HMOs. Member satisfaction infor-
mation was publicly reported by

Most employers don’t consider
reports on HMO quality when
choosing employee health plans,
a new study shows.

The study by The Common-
wealth Fund also found that
only 1% of employers provide
data on health plan quality to
their employees.

“As major buyers, employers
have a great deal of influence in
the health care marketplace and
are in a position to demand
higher standards of plans,” ob-
served Karen Davis, president of
the Commonwealth Fund. The
Commonwealth Fund is a New
York-based private foundation
supporting independent research
of health care and social policy.

“Unfortunately, they don’t
seem to be taking full advantage

Employers not using reports

of their bargaining power when
it comes to health care,” Ms.
Davis said.

Accreditation by the National
Committee for Quality Assur-
ance and reports from the
Health Plan Employer Data and
Information Set may be playing
a growing role in employers’
health plan purchasing decisions
as more employers become fa-
miliar with the measures, the
study suggested.

The percentage of employers
familiar with NCQA accredita-
tion has increased to 356% in
1997 from 29% in 1996, the
study found.

Still, only 11% of employers
that offer HMOs to their em-
ployees said the NCQA's accred-
itation quality measurements—

the leading standards by which
HMO quality is ascertained—
were important to them in de-
ciding which health plans to of-
fer.

An even smaller proportion—
5%—said HEDIS performance
measures were important in se-
lecting plans.

The study, “When Employers
Choose Health Plans: Do NCQA
Accreditation and HEDIS Data
Count?” was based on 1997 and
1996 surveys by KPMG Peat
Marwick L.L.P. of 2,653 compa-
nies with 200 or more employees.

Free copies of the study are
available by calling 202-606-
3840 or by visiting The Com-
monwealth Fund’s World Wide
Web site at www.cmwi.org.

—By Joanne Wojcik
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240 plans.

“In many cases, the difference be-
tween plans that disclose their per-
formance and plans that don't is
dramatic,” the report states.

For example, the percentage of
children who received appropriate
immunizations before age 2 was
69.3% on average among publicly
reporting plans, and 57.7% for
those not publicly reporting the
data.

An average of 76.5% of patients
in publicly reporting health plans
received treatment with Beta block-
ers after an acute heart attack,
while 65.4% of patients in non-
publicly reporting plans received
such treatment. “Beta blockers are
a remarkably effective, low cost
drug that have been shown to sig-
nificantly reduce morbidity and
mortality associated with heart dis-
ease, as well as reduce the chance of
a second heart attack,” according to
the NCQA.

Among publicly reporting plans,
an average of 73.2% of women be-
tween ages 52 and 69 received at
least one mammogram within the
last two years, while 67.7% of wom-
en in that age range in non-publicly
reporting plans received mammo-
grams.

The 252 plans that submitted per-
formance data for two consecutive
years outperformed national aver-
ages on every measure of clinical
quality.

For example, the percentage of
members receiving Beta blocker
treatment after a heart attack was
78.3% for plans reporting for two
consecutive years, compared with a
national average of 73.8% for plans
overall.

In addition, the percentage of
women who received at least one
Pap test for cervical cancer screen-
ing in the past three years was
73.7% for plans reporting for two
consecutive years, while the overall
national average for cervical
screening rates was 71.3%.

Plans reporting for two years also
showed greater year-to-year im-
provement than plans overall. For
example, adolescent immunization
rates averaged 57.8% for repeat
participants, an increase of 4.2%
over the previous year. The nation-
al average for plans overall was
52.2%, up 0.7% from last year, ac-
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cording to the report.

Also, the increase in cervical ecan-
cer screening rates was 2.2% for re-
peat participants, compared with
an increase of 0.7% for all plans.

Wide variations among regions
were found, with New England
health plans having the highest av-
erage on 10 out of 11 clinical per-
formance and service measures. For
example, the Beta blocker treat-
ment rate among New England
plans was 90.1%, compared with
73.2% in the Mountain region and
60.3% for the South Central region.

Wide variations also can' exist
within plans in a region, noted Dr.
Cary Sennett, NCQA executive vp,
at last week’s news conference.
Looking at three plans in the Mid
Atlantic region, breast cancer
screening rates ranged from 60% to
80%. If the plan with the lowest
rate attained the 80% rate, based on
the expected number of breast can-
cer cases for the plan size, an addi-
tional 20 cases of breast cancer
could be detected each year, he
said.

The NCQA data is valuable to
employer purchasers, employees
and providers, said Bruce Bradley,
managed care director for General
Motors Corp. in Detroit. The au-
tomaker provides its salaried em-
ployees and retired salaried em-
ployees financial incentives in
terms of lower out-of-pocket costs
to join plans that are high perform-
ers on quality measures such as
HEDIS and satisfaction surveys.
“We've seen massive migration
from poor performing plans to good
performing plans,” he said.

GM also uses the data in its dis-
cussions with health plans about
quality.

“We're seeing behavior changes
on the part of providers” because
the data is out there, Mr. Bradley
said. When health plans see that the
purchaser cares about quality,
they're more willing to participate
with the employer in ensuring that
it is delivered, he said.

A spokesman for the American
Assn. of Health Plans in Washing-
ton said the report clearly shows
that the “act of measuring and re-
porting spurs improvement.”

However, she said that the de-
crease in the number of plans that
would provide the NCQA data for
public reporting is a concern. “I
think that what that tells us is that
a lot needs to be changed in the en-
vironment,” she said.

She attributed the reluctance of
some HMOs to publicly report to
the lack of data about the fee-for-
service sector of the industry and
concerns about irresponsible use of
data, despite NCQA's efforts to pro-
mote responsible use of the infor-
mation. Both those factors can pre-
vent the data from being seen in it
its proper context, she said.

There is a tendency to overem-
phasize “looking at the measures as
a moment in time and underempha-
size the role it plays in improve-
ment over time,” she said.

The regional variation in plan
performance is an issue that relates
to the entire health care system, not
just managed care, she said. “Man-
aged care organizations are trying
to address this very directly,” she
said, adding that performance mea-
sures are a key part of solving the
problem.

[ ]

The “State of Managed Care
Quality” is available on the NCQA’s
web site, http://www.ncqa.org. The
Quality Compass 1998 CD-ROM
costs $2,500. The electronic data
files—two of which contain plan-
specific data; two of which contain
summary statistics—cost between
$2,500 and $5,000. Both the CD-
ROM and the electronic data files
are available through NCQA’s Pub-
lications Center at 800-839-6487.
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Commentary

Answering lay queries
an all-consuming task

There’s an old saying that a journalist is a jack of all trades
and the master of none. That's true even for a journalist who
has spent a career covering one subject, as I was reminded in
the last week. In various social settings, I was asked insurance-
related questions by people who don’t work in insurance, and I
had no practical answers. This was a bit embarrassing as the
subject of insurance didn’t just come up. It was raised because
my position as publisher and editorial director of Business In-
surance was known.

Here are the problems that were posed to me:

Why would an insurer non-renew homeowners coverage on
a Nantucket cottage after 20 years of collecting premiums and
paying no claims, leaving the broker to put the coverage into
the Massachusetts Property Insurance Underwriting Assn.?

How can an American, living abroad most of the year man-
aging a small charity she founded, buy health insurance in the
United States? The father of the altruistic woman is very con-
cerned, not about paying for treatment for minor ailments or
injuries but about the prospect of his daughter becoming seri-
ously ill without insurance. The father tells me he has talked to
insurers and agents, and no one seems interested in helping,

Why are employers buying health insurance programs that
require so much pre-authorization but are not forcing the

. o health insurers to promptly answer doc-

| care? The questioner is an orthopedic sur-
geon, who also complained that when on
call at his hospital he has to patch up the
uninsured. He is concerned not only that
he is not paid for his services but also that
he is as at risk for malpractice while giving
I uncompensated care. Is that fair?
; Personal lines insurance is not my area
PN of expertise, but I gave the cottage owner
CETT R heY my best shot at an answer. I started to ex-
plain that insurers are analyzing their ac-
cumnulations of values, especially in hurricane-exposed areas. I
talked about insurers reducing their exposures to limit their
losses under larger retentions and to make their programs more
attractive to reinsurers. The more I tried to explain it, the more
skeptical he looked, concluding, “Sounds like a racket to me.”

I had to admit that non-renewing a 20-year customer did not
sound like the best approach to re-underwriting, and I suggest-
ed that he write the chief executive officer of the insurance
company. Curious, I contacted my personal broker, who re-
ferred me to an agent on Nantucket. He says property insur-
ance capacity is loosening up a bit, though insurers of high-val-
ue homes on Nantucket are requiring a 1% to 2% windstorm
deductible. On a $1 million home, that’s $10,000 to $20,000.

I also remembered that the Insurance Information Institute
sponsors a toll-free hot line to answer consumer questions
about insurance (800-942-4242). I'm sorry to report, though,
that the hot line can’t handle health insurance questions any-
more, because the Health Insurance Assn. of America pulled
out of the project. So much for finding a quick answer to the
second question regarding health insurance for a person doing
good deeds abroad. So, to help a concerned father, I've put out
some calls for contacts whom I think may be able to help.

The third question, though more up my alley than the first
two, also was somewhat difficult for me to answer. I suggested
that employers will pressure their health plans to respond more
quickly to doctors, or will reduce pre-authorization require-
ments in their plans, only if they are convinced that health plan
costs will go down, not up. On the issue of the uninsured and
malpractice exposure, I could only sympathize.

It occurs to me that if I find it difficult to answer these ques-
tions based on my experience, the insurance industry has a lot
of work to do to improve public access to insurance informa-
tion. How these issues are resolved for these people and those
in similar situations also will influence public perception of in-
surance and, in the long run, public policy toward insurers on
everything from non-renewal regulations to the Patients’ Bill
of Rights legislation under consideration in Congress.

But these are the observations of a jack of all trades. And
knowing I am master of none of this, I've entered the IIT hot line
number into my electronic organizer for future reference—and
I vow not to wear my Business Insurance windbreaker while
off duty.

Publisher and Editorial Director Kathryn J. McIntyre and
Editor Paul D. Winston publish columns on alternate weeks.
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Drugs

Continued from page 2
said Robert Hughes, president of
the Boston-based MAHMO.

The dueling lawsuits are the lat-
est developments in the controver-
sy that began last month when
several HMOs, including Harvard
Pilgrim, said they intend to cut
back previously unlimited pre-
scription drug benefits to keep the
cost of coverage for retirees af-
fordable.

Brookline, Mass.-based Harvard
Pilgrim, which says it has “consis-
tently acted with the best interests
of its members in mind,” now of-
fers a risk HMO plan with an un-
limited prescription drug benefit,
with retirees paying a $71 month-
ly premium. It also offers a zero-
premium plan with no drug bene-
fit.

Next year, Harvard Pilgrim in-

Pullouts

By JERRY GEISEL

ROSELAND, N.J.—Another
major Medicare risk HMO is with-
drawing from certain markets, and
additional withdrawals by more
health care plans are expected
soon.

Prudential HealthCare Senior-
Care—The Prudential Insurance
Co. of America’s Medicare risk
HMO product—will exit Califor-
nia; Maryland; New Jersey; New
York; Baker County, Fla.; parts of
St. John's County, Fla.; and the
Washington, D.C., area. The af-
fected plans have nearly 25,000
members. The withdrawal will be
effective Jan. 1, 1999.

Prudential, though, will contin-
ue to offer Medicare risk HMOs in
other parts of Florida as well re-

tends to offer, in most parts of the
state, a zero-premium plan with
an $800 annual limit on prescrip-
tion drugs. That change, Harvard
Pilgrim says, will save money for
many members.

The Insurance Division, which
launched an investigation of Har-
vard Pilgrim after learning of its
planned prescription drug benefit
change, said the cutback violated
state laws and regulations man-
dating that risk HMOs offer either
unlimited or no prescription drug
benefits for retirees eligible for
Medicare.

A 1997 federal law, known as
the Balanced Budget Act, opened
up the traditional Medicare pro-
gram to more private competition
for members. MAHMO argues that
the federal law pre-empts state
laws and rules, like the one in
Massachusetts, that dictate the
kind of benefits Medicare risk
HMOs and other so-called Medi-

care + Choice plans can offer.

The federal law and its enabling
regulation “call for broader en-
rollee choice and also explicitly re-
tain for the federal government the
exclusive right to determine what
benefits must be offered or includ-
ed in a Medicare + Choice plan,”
MAHMO said in a statement.

While the legal skirmishing di-
rectly affects only Medicare risk
HMOs operating in Massachusetts
and their roughly 200,000 en-
rollees, the outcome of the contro-
versy could have national implica-
tions (BI, Sept. 21).

If Massachusetts regulators are
successful in enforcing the state’s
prescription drug benefit mandate,
that could be a signal to other
states to mandate benefits—at
substantially higher cost—for
HMOs and other health care plans
that cover retired workers opting
out of Medicare and into their cwn

plans. EN

in risk HMOs seen

Low payment and growth rates threaten program stability

vamps its methodology for in-
creasing the rates it pays HMOs
that take over from Medicare the
responsibility of providing cover-
age to retirees, HMO experts say.

“There are pullouts all around
the country. It is clear that
Congress will have to revisit the
issue” if retirees are to have choic-
es, said Susan Foote, coordinator
of the Fairness in Medicare Coali-
tion, which represents HMOs, hos-
pitals and hospital associations in
areas with low HCFA payment
rates to Medicare risk HMOs.

Legislation passed by Congress
in 1997 was intended to overhaul
the much-criticized Medicare risk
HMO rate structure.

Prior to those reforms, Medicare
risk HMOs in areas of the country
that traditionally had the highest

maining in Hous-
ton, San Antonio
and Cleveland.
Those Medicare
risk HMOs have
about 100,000
members,
Several factors
are behind the
pullout, including

in markets domi-

nated by other Medicare risk
HMOs, little likelihood of gaining
additional market share, and low
payment rates from the federal
government, a Prudential
spokesman said. The importance
of these factors varies by market,
the spokesman added.

Prudential’s termination of sev-
eral of its Medicare risk HMOs
comes in the wake of other health
care plans closing their risk
HMOs. Earlier this month, Aetna
U.S. HealthCare said it is shutting
down Medicare risk HMOs in six
states and parts of three others.
Other insurers shutting down risk
HMOs in certain markets include
Humana Inc., Foundation Health
Systems Inc. and PacifiCare
Health Systems Inc.

The closure of these Medicare
risk HMOs affects only a small
percentage of the nearly 6 million
retirees now enrolled in Medicare
risk HMOs nationwide.

But health care experts say more
announcements of Medicare risk
HMOs withdrawing are imminent.
United HealthCare Corp. last
month said it will curtail ifs pres-
ence in the Medicare risk HMO
market, though it has yet to re-
lease details.

The wave of pullouts is expected
to continue unless Congress re-

of an increase to offer a competi-
tive benefit package to Medicare
beneficiaries, said Ms. Foote, who
also is president of Duren-berg-
er/Foote, a Washington-based
health policy consulting firm.

Unless Congress changes the
payment methodology, “you will
have a two-tiered system in which
there will be risk HMOs in high-
payment states and none else-
where,” she added.

To ensure that does not happen,
the American Assn. of Health
Plans, a Washington-based man-
aged care trade group, called on
Congress and regulators to make
“midcourse corrections” to ensure
that Medicare Risk HMOs and
other so-called Medicare + Choice
plans can remain viable alterna-
tives to the traditional Medicare

program for re-
[y

“The payment

Unless the payment method changes, ‘you'll , weaene s
have a two-tiered system, with risk HMOs in
high-payment states and none elsewhere,’
says Susan Foote of Durenberger/Foote.

small penetration [

Choice) needs to
be adequate to
ensure long-term
stability,” said
AAHP President
and Chief Exec-
utive Officer

Medicare costs also got the highest
payments from the federal govern-
ment, while HMOs operating in
areas that had been the most suc-
cessful in holding down costs got
the lowest payments.

That, in turn, means HMOs in
high-payment areas could provide
a rich array of benefits, charge no
premiums to beneficiaries and still
profit, while HMOs in low-pay-
ment areas couldn’t even atford to
enter the market.

The 1997 legislation—known as
the Balanced Budget Act—was in-
tended to address these inequities,
by boosting rates in extremely
low-payment areas, such as rural
areas, by about 50%, while rates in
areas of the country where costs
were somewhat lower than the na-
tional average also would increase
more than they otherwise would.
Rates in high-payment areas
would increase, though much less
compared to the former system.

But due to certain budget neu-
trality provisions in the legisla-
tion, the net effect—except for
HMOs in very low-payment ar-
eas—has been to limit rate in-
creases to about 2%.

In very low payment areas, the
rates still are too low to attract
HMOs, while HMOs in lower-pay-
ment areas are not getting enough

Karen Ignagni.

In fact, even before the most re-
cent announcements of with-
drawals from the Medicare risk
HMO market, enrollment growth
has been slipping. Last year, en-
rollment in Medicare risk HMOs
was growing at a rate of about
100,000 per month. Most recently,
the monthly growth rate has
slipped to about 65,000.

Employers have a major stake in
ensuring that Medicare risk HMOs
remain in the market and are at-
tractive to retirees.

That is because many risk HMOs
offer far more generous benefits
than the traditional Medicare pro-
gram. That makes it attractive for
retirees to opt out of the tradition-
al Medicare program and enroll in
risk HMOs.

When that happens, there is
much less need for employers to
offer retirees benefit plans de-
signed to supplement the tradi-
tional Medicare program.

In fact, some employers have
found it much less expensive to
pay whatever premium a Medicare
risk HMO charges than offer a re-
tiree health care plan.

But if Medicare risk HMOs with-
draw from more areas of the coun-
try, employers will lose a cost-sav-
ing health care market for their re-
tirees to obtain coverage. | Bl |
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Georges

Continued from page 1

Solutions Inc. last week projected that
insured losses from the hurricane
would likely exceed $1 billion from
Puerto Rico, the US.V.L, the Leeward
Islands, and the Dominican Republic.
As of Friday, it could not yet estimate
damage in the Florida Keys.

Brokers that have seen the damage
in Puerto Rico say Hurricane Georges
was much more destructive than Hur-
ricane Hugo, which devastated the
U.S.V.I and the northeastern portion
of Puerto Rico in September 1989,
causing $1.2 billion in insured dam-
ages to those areas.

Hugo headed north from the
Caribbean to produce an additional
43 billion in insured losses to North
and South Carolina, making:it the
second-most costly hurricane on
record, behind Hurricane Andrew,
which caused about $18 billion in in-
sured losses in August 1992.

“Right now, it’s too early to tell in-
sured damages,” said Juan Antonio
Garcia, Puerto Rico's commissioner of
insurance in Santurce. The insurance
industry paid $685 million in insur-
ance losses in Puerto Rico for Hurri-
cane Hugo, and “Hugo just touched
us. This hurricane was stronger and it
crossed diagonally over the island,”
Mr. Garcia said. “We estimate dam-
ages will be much more. My best
guesstimate is about $1 billion.”

“The hurricane has been devastat-
ing,"” said Jose Carrion III, senior vp-
client services for broker Aon Barros

& Carrion Inc. in San Juan. Damages
“are much more than Hurricane
Hugo.”

As of last Friday, the broker had re-
ceived five claims from its major
clients. A fast-food client filed a $1
million claim; a hotel client filed a $4
million claim; and a race track client
is asking for “several million,” Mr.
Carrion said.

He noted that most of the damage
to its manufacturing clients is struc-
tural, while most of the damage to its
professional service clients stems from
business interruption.

Much of Puerto Rico has been with-
out electricity and water since last
Monday, Mr. Carrion said. As a result,
“contingent business interruption
losses will be substantial.”

“We'll probably be cleaning up
from this for a year,” said Patrice
Gonya, state officer for Nationwide
Mutual Insurance Co.’s Puerto Rico
operation, noting that the storm
savagely seized the island for almost
24 hours. “It was a forever kind of
storm. .. .This is the worst one I've
ever seen.”

Ms. Gonya said Mayaguez, a town
on the western coast, sustained more
water damage than the capital city.

At 10 am. Friday morning, about
800 claims had been filed in Puerto
Rico, mostly due to wind damage. Be-
cause approximately 95% of the is-
land still is without power, she
guessed the number of claims is likely
to rise to about 10,000.

Bernhard Schroeder, national
property claims consulting leader for
J&H Marsh & McLennan in Parsip-

pany, N.J,, is beginning to assess in-
surance claims from clients in the af-
fected areas.

“Claims are starting to come in
pretty strong now,” he said. “We have
around 60 to 80 clients in Puerto Rico
that have identified some form of loss
or damage.” He said there are some
manufacturing clients in the area
whose roofs are gone and are com-
pletely exposed.

The broker also has a couple of
clients in the Dominican Republic
that have identified significant dam-
age as well.

“I'm aware of one client’s home of-
fice that is either severely damaged or
condemned,” Mr. Schroeder said.

Several utility clients in the Do-
minican Republic and Puerto Rico
also have significant damage, he
added.

While Mr. Schroeder said clients
still were assessing damages last
week, he has seen claims filed from
Puerto Rico anywhere from $2 million
to $20 million each. Total insured
losses from its Dominican Republic
clients could range between $20 mil-
lion and $30 million, he estimates.

“As far as from our clients’ physical
and business interruption standpoint,
it appears pretty significant,” he said.

“This loss makes Hurricane Hugo
look pale, and I saw the effects of
Hugo and thought that was bad,” Mr.
Schroeder added.

Jack McCutchen, managing execu-
tive of Sedgwick of Florida Inc. in
Fort Lauderdale, said damage to
Sedgwick’s three clients in Puerto

See Georges on next page

Texas

Continued from page 1

served by external review, I hope we
can work together to help craft a re-
vised external review mechanism
which would likely pass ERISA
muster,” he said.

“One possibility may be non-bind-
ing external review; experience has
shown that advisory external review
accomplishes the same objective as
binding review because, among oth-
er things, a health plan not following
a reasonable advisory opinion runs
significant risks in the court of pub-
lic opinion as well as the usual civil
venues,” Mr, Simon wrote.

But before any solution worked
out by the parties can be implement-
ed, “it would have to be formalized
with a motion before the court,” ex-
plained Texas Assistant Attorney
General David Mattax. He said he
was preparing such a motion late last
week.

Until Judge Gilmore rules on Mr.
Mattax’s motion, however, the Insur-
ance Department will continue pro-
cessing review requests using its ex-
isting format, Mr. Mattax said. The
ruling did not order the dismantling
of the review board. 2

Since the TRO process began last
November, 253 cases have been re-
viewed. Of those; 224 reviews have
been completed, with 114 rulings in
favor of the HMO and 110 in favor of
the patient.

“The independent review process
isreally an interim step before you go

to court,” pointed out Lisa McGiffert,
a senior policy analyst with Con-
sumers Union in Austin, Texas. “It's
a very important process to help peo-
ple who are denied care.”

The managed care industry had
been anxiously awaiting Judge
Gilmore’s ruling because Texas was
the first state to allow patients to sue
their health plans for damages under
state law if they are hurt as a result of
treatment denials or delays. A simi-
lar law removing HMOs' immunity
from malpractice lawsuits recently
was enacted in Missouri.

In the Texas decision, Judge
Gilmore said: “A suit brought under
the Act may challenge the quality of
benefits actually received.” However,
the law doesn’t permit damages for
denial of benefits or the mishandling
of a claim.

“So if a plan denies benefits, that's
a benefit decision pre-empted under
ERISA. But if it authorizes care and
the care is less than adequate quali-
ty, that’s a malpractice issue,” inter-
preted Stephanie Kanwit, a partner
specializing in ERISA law at the
Groom Law Group in Washington.

“It also may end up impacting
what happens in Congress,” observed
Ms. Kanwit, referring to federal leg-
islation now being considered.

Henry Saveth, an attorney with
benefit consultant William M. Mer-
cer Inc. in Washington, predicts that
because the decision validates the
prevailing public view that HMOs
have a “ ‘Get out of jail free card’. . ..
This will come up in more states.”

Consumer and doctors’ groups, es-
pecially the American Medical Assn.,

have pushed for federal right-to-sue
legislation as part of HMO reform
legislation.

Ms. Kanwit also pointed out that
any law—whether federal or state—
that permits malpractice suits
against managed care organizations
“indirectly makes employers liable,”
because whenever there’s a huge jury
verdict against an HMO or insurer
“the employers will be picking up the
tab in terms of higher premiums.”

Texas Insurance Commissioner
Bomer said he was disappointed with
Judge Gilmore's ruling, adding that
he believes it will deny Texans’ “ac-
cess to the independent review pro-
cess, which has been working very
well.”

Geoff Wurzel, executive director of
the Texas Assn. of Health Plans, the
state’s HMO trade group, said the in-
dustry has supported the review pro-
cess in the past.

“It was not our understanding, and
Idon’t believe it was Aetna’s plan, to
get the (independent review) process
thrown out,” Mr. Wurzel said.

However, consumer advocate
Jamie Court, director of Consumers
for Quality Care in Santa Monica,
Calif., praised Judge Gilmore’s deci-
sion.

“The ruling is a tremendous victo-
ry for patients who deserve to be able
to take HMOs to state court and re-
ceive damages,” he said.

L]

Aetna U.S. Healthcare vs. Texas
Department of Insurance, U.S. Dis-
trict Court, Southern District of
Texas, Houston Division, No. H-97-
2072, Sept. 18. .
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Continued from page 2
the Liabilities of Generali to the Inter-
national Commission,” he said.

State insurance regulators dis-
cussed Generali's position that the
$100 million be “a ceiling,” rather
than “a floor,” at closed sessions dur-
ing its fall national meeting earlier
this month. The meeting also includ-
ed a mini-celebration of the NAIC's
involvement, with praise coming

from several Jewish groups as well as
Sen. Alfonse D’Amato, R-N.Y.

State insurance regulators plan to
move forward in helping to establish
the commission, in which Generali
pledges to fully participate, Mr. Pas-
tori said. However, the insurer em-
phasizes it is motivated only by a
moral commitment. Generali says it
doesn’t have legal responsibility be-
cause of widespread communist ex-
propriations of its operations in Cen-
tral and Eastern Europe after World
War II.

Currently, six insurers have agreed

to sign the memorandum, which was
developed by the NAIC and Sen.
D’Amato (BI, Aug. 31).

By signing the memorandum, the
European companies agree to: coop-
erate fully with the commission to re-
solve expeditiously all unpaid claims;
provide full access to regulators and
representatives of potential
claimants to all their relevant
records, books, files and archives;
contribute to the establishment of a
humanitarian fund; and pay for the
investigation and audits by the com-
mission. | Bl |

Updates

Vesta’s D&O insurer sues

Continued from page 2
file a lawsuit last week seeking to rescind coverage.

Fairfield, Ohio-based Cincinnati Insurance Co. filed the lawsuit in the
U.S. District Court in Birmingham, Ala., where Vesta is based.

Vesta executives said in a statement that the lawsuit, which names all
of the individuals covered by the D&O policy as parties, apparently is
based on the theory that Vesta's recent restatement of financial infor-
mation made its earlier application for coverage “inaccurate.” Vesta
contends, however, that the lawsuit is “completely without merit” and
intends to “vigorously contest” what it calls Cincinnati Insurance’s “im-
proper actions.”

A spokesman for Cincinnati Insurance Co. confirmed the lawsuit is
based on Vesta’s restatement of its financial results. Cincinnati also in-
sured bonds issued by Vesta and is seeking to rescind coverage for those
as well.

Vesta financial problems first came to light in June, when “account-
ing irregularities” were discovered during an investigation by the Al-
abama Insurance Department. Subsequently, the company reported
that the irregularities could have a sizable impact on prior financial
statements, including lowering earnings statements an aggregate of
$72.4 million over the past five years (BI, Aug. 24; July 6).

Vesta is a holding company for several property/casualty insurance
and reinsurance units.

Kemper, Gulf in joint venture

LONG GROVE, . —The Kemper Insurance Cos. have entered into a
joint venture with Gulf Insurance Group under which a newly formed
Kemper underwriting management company will underwrite and ad-
minister specialty program business formerly underwritten by Gulf Un-
derwriters Insurance Co. :

Through the arrangement, Gulf, part of the Travelers Group, will pro-
vide a market for business written through the new underwriting man-
agement company. “Some of it will be written on Gulf paper, and some
of it will be written on Kemper paper, so (Gulf) will continue to be quite
involved in the business,” a Kemper spokesman said.

As part of the venture, Kemper also will create a new holding compa-
ny, along with admitted and non-admitted insurance companies. Vickie
F. Kartchner, who was president of Gulf Underwriters, was named
president of the new Scottsdale, Ariz.-based Kemper holding company
and will be nominated for election as a senior vp of Kemper Insurance
Cos. All current employees of Gulf Underwriters have been offered po-
sitions with the new Kemper unit.

RightCHOICE, state reach deal

ST. LOUIS—A final settlement agreement was announced last week
among Missouri officials, Blue Cross & Blue Shield of Missouri and the
Blues' for-profit publicly traded subsidiary, RightCHOICE Managed
Care Inc,, in a dispute over RightCHOICE's creation and operation.

The conceptual framework for the agreement, which still must receive
court and shareholder approval, was announced in April (B, April 27).
BC/BS of Missouri in 1994 moved all of its managed care operations into
newly formed RightCHOICE and then took the company public with an
offering of 20%of its stock. State officials argued the new for-profit net-
work owed hundreds of millions of dollars as a public benefit obligation.

Under the settlement agreement, Blue Cross & Blue Shield of Missouri
would reorganize and be merged with Right CHOICE Managed Care. A
charitable health care foundation would become the owner of 80%of the
new RightCHOICE's stock, now owned by BC/BS of Missouri. The foun-
dation would liquidate most of its shares over a period of no longer than
five years. The remaining 20%of the new RightCHOICE stock would
continue to be owned by RightCHOICE's public shareholders.

The Missouri Department of Insurance and the state attorney general
participated in the agreement.

John O’Rourke, chairman, president and chief executive officer of
RightCHOICE and president and CEO of BC/BS of Missouri, said at a
news conference last week that the agreement, which if approved will
resolve all outstanding litigation and regulatory issues with the state, is
a “critical milestone” in RightCHOICE’s progress toward building its
core business and strengthening its leadership position.

Briefly noted

Maurice R. Greenberg has been named 1998 Insurance Leader of the
Year by The College of Insurance in New York. A benefit dinner is
scheduled for Jan. 28 in New York to honor Mr. Greenberg, chairman
of American International Group Inc... Henry R. Roberts, former
chairman, president and chief executive officer of Connecticut General
Corp.,, died last week at age 82. Mr. Roberts led the life insurer through
a period of rapid growth during a career lasting more than three
decades. Connecticut General merged with Insurance Co. of North
America to form CIGNA Corp. in 1982. . . .Seibels Bruce Group Inc. has
named Tom Savage acting president and chief executive officer. He will
replace John Weitzel, who is resigning from the Columbia, 8.C.-based
insurer, the company said in a release. . . .Citicorp and Travelers Group
Inc, said the two companies’ merger to form Citigroup Inc. is expected
to be completed Oct. 8, after gaining approval last week from the Fed-
eral Reserve Board. . . Jerry Choate, 60, chairman and chief executive
officer of Northbrook,Ill.-based Allstate Corp., will retire at the end of
the year. Edward Liddy, 52, the company’s president and chief operat-
ing officer, will replace Mr. Choate, who became Allstate’s CEO in 1994
and its chairman in 1995. . . .California Gov. Pete Wilson has signed S.B.
1965, a bill that will permit employers to settle retroactive vocational
rehabilitation claims (BI, Sept, 14). . . .The Ohio Insurance Department
has approved the merger of Nationwide Mutual Insurance Co. with Al-
lied Mutual Insurance Co. of Des Moines, Iowa. The Ohio regulatory ap-
proval was the last Nationwide needed to complete its acquisition of Al-
lied.
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Georges

were spared and are open for business. In
Puerto Rico, several hotels sustained no

en off the hotel’s reservation system until Oct.
4. She said there is water and roof damage to

Bl Insurance Index

structural damage but are closed until elec-  the structure and that it is without electrici- 2,050

Continued from previous page tricity is restored to the island. - 2,000
Rico was not extensive. According to Utell International, a hotel Best Western Carib Beach Resort in St.

“Our biggest concern from a physical marketing and reservations company in Om-  Thomas, U.S.V 1., suffered minor damage to 135

standpoint is not as bad as from a business aha, Neb.,, Club Antigua on the tiny theroof of the building, water damage to sev- 1,900

interruption standpoint,” added Joe Latona, Caribbean island of Antigua is closed until  eral rooms and damage to the pool deck, the 1.850

senior vp-risk control at Sedgwick of Florida
Inec,

Dominican Republic President Leonel Fer-
nadez gave a televised address to the nation
last week, noting that more than half of the
power grid in the country was destroyed at a
cost of $111 million, according to press ac-
counts. He also said that 70% of the country’s
bridges were damaged or destroyed and that
90% of the country’s banana and other crops
were flattened.

Reports from Haiti, Cuba, Antigua and
Guadeloupe say that the islands sustained se-
vere flood damage and thousands of homes
were damaged.

The small islands of St. Kitts and Nevis in
the Caribbean sustained an estimated $445

Nov. 20 for cleanup and repair to its restau-
rant, Hawksbill Beach Resort, also in An-
tlgua is closed for about two months for re-
pairs,

Two hotels on the tiny island of St. Mar-
tin—Maho Beach Hotel & Casino and Great
Bay Beach Hotel—were closed last week for
cleanup.

Ten hotels in Puerto Rico for which Utell
books reservations are closed until electricity
is restored, according to the company.

Westin Hotel Co.s two hotels in the
U.8.V.1,, Westin Resorts St. John and Westin
Carambola Beach Resort in St. Croix, sus-
tained “minor structural” damage, according
to a hotel spokeswoman. The Westin Caram-
bola was expected to be up and running early

spokeswoman said. It is expected to be back
in full operation by Oct. 15, she said.

While total insured estimates from Hurri-
cane Georges are not available yet, it is no
doubt the most powerful and destructive hur-
ricane of the season.

Property damage from last month’s Hurri-
cane Bonnie totaled about $360 million in
three Southeastern states, a majority coming
from North Carolina, according to PCS. Hur-
ricane Earl, which hit Florida's Panhandle,
Georgia and South Carolina late last month,
cost the insurance industry less than $50 mil-
lion, according to the Insurance Information
Institute (BI, Sept. 7).

As Hurricane Georges battered down on
Florida last Friday, it was too early to assess
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million in damages, according to press ac-  this week, and the Westin St. John by Oet. 7. if total damages would be enough to affect . ;3}:1;: Call 5 bi_}rjcek
counts. It has been reported that 85% of the A Westin hotel in Puerto Rico, Westin Rio  pricing in the soft property insurance market. ;’:ﬁ: AT 1o sl
5 7 o . o ) 3 i onal Annual 1999
homes on both islands were hit, as well aslo-  Mar, also sustained water and wind damage We're certainly not professionals at rate- 60/80 8.0 40/60 92
cal hospitals, police stations and schools. The  due to the hurricane, but “nothing major,” making,” said Jack McCutchen, managing 1506 10 60/80 4.0
local airport terminal and control tower are  she said. The hotel is expected to reopen in 10  executive of Sedgwick of Florida Inc. in Fort . 100120  2.0/65
severely damaged. to 14 days. The spokeswoman had no infor- Lauderdale. “Obviously, any natural disaster National December 1398 180C 6.0
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vere damage to homes, hotels, shops, piers

ruption estimates.

We can only hope that the storm turns north
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and boats, according to press accounts. Best Western International alse had no  out of the Atlantic and does not cause us to Southeastern September 1999 agﬁf&, 1.02.0
The hotel industry was one of the hardest damage estimates as of late last week. How-  address that situation. We just don’t know at 40/60 43

hit by the hurricane. Structural damage due  ever, a spokeswoman said its Best Western  this point.” Midwest June 1999

to the high winds from the storm has closed = Mayaguez Resort & Casino in Puerto Rico . 5;:;3»1 Seplam::esr 1999 1020 0820

several hotels in the Caribbean, while others

“suffered quite a bit of damage” and was tak-

. Amanda Milligan contributed to this report.

Georges prompts little market activity

Hurricane Georges caught the attention of

“We've seen a little bit of interest but not a

On the catastrophe bond front, Georges

Total volume: 0 Total open interest: 19,608

For information on PGS cat options, call the Chicago Board of

Trade at 312-435-3674,

Source: Chicago Board of Trade
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markets for catastrophe insurance-linked se-  real big amount of interest yet,” echoed Carl-  also might have caught the attention of hold- Price P/E Div. Yield 52-week
curities and derivatives late last week, but  ton Prouty, an independent broker who  ers of bonds issued earlier this year to back Companies pence pence %  high-low
that extra interest translated into little addi-  trades catastrophe options at the Chicago  an East Coast windstorm reinsurance con-
tional market activity. Board of Trade. “I think it might be a case of  tract for United Services Automobile Assn. Gdn Royal Exch 252 134 51 495.228
At such forums as the Chicago Board of  waiting to see just what kind of damage The reinsurance eontract written by Resi- Lonatid Gonplesh i dp silile S5 00
Trade, CATEX and the Bermuda Commodi-  comes down through Florida. dential Reinsurance Ltd., the Cayman Is- Roysm SN IS5t 8B IS4G RAG et
ties Exchange, the hurricane’s threat failed to Mr. Montgomery said the slow trading in  lands-domiciled special-purpose reinsurer
generate stepped-up trading in risk-swap-  derivatives probably was due to economic  that issued the bonds, triggers in the event Brokers
ping vehicles. forces in the insurance market. “I think be- USAA sustains $1 billion in losses from a
“The level of inquiry at Bermuda and  cause the industry is just sort of rolling in  hurricane that is Category 3 or greater. t;:::::;ﬁ;‘::h:g o 13’; g'g ;fg”:g?
CATEX has stepped up a little bit,” said money these days, the pricing pressure that’s As Hurricane Georges passed over Key Sedgwick Grp. 210 70 33 220119
Robert W. Montgomery, managing director  taking place in the market is being reflected =~ West Friday, forecasters predicted it could Willis Corroon 201 69 42 210-116

at Sedgwick Lane Financial L.L.C. in Chica-
go. “There’s been no more trades, but there's
been more interest. At the Board of Trade,
we've seen the same sort of thing.”

here,” he said. “There just isn’t the impera-
tive for them to be looking at these alterna-
tive risk financing mechanisms when they
don’t feel any peril.”

become a Category 3 storm as it made its way
en route to a predicted landfall on the Flori-
da Panhandle.

—By Rodd Zolkos

Note: Prices are Sepl. 25 dosings; other numbers from Sept. 24,

Source: Nordby Intemational inc(nordby.com) Bouider, Cola.
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