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Tsunami deaths exceed 100,000, but few claims are expected

Nations gri

By MICHAEL BRADFORD

A deadly tsunami late last month claimed more
than 100,000 lives in several Asian and African
countries and left a swath of destruction estimat-
ed in the billions of dollars, much of it uninsured.
The economic losses, though, pale in relation
to the human toll taken by the earthquake-
spawned wave that roared ashore Dec. 26 in In-
donesia, Thailand, Sri Lanka, India, Malaysia and
other countries. Sources say the final tally could

make it one of the deadliest-ever catastrophes.
When the waters receded, shorelines in many
parts of the affected areas were tangled piles of de-
stroyed buildings, automobiles and debris. The
powerful waves, triggered by an earthquake of 9.0
magnitude in the Indian Ocean about 100 miles
west of Sumatra, raced to the coastlines and

pounded unsuspecting residents and tourists.
Many deaths might have been averted had a
warning system been in place to alert residents.
Such a system exists for countries along the Pacif-
See TSUNAMI/page 18

Foreign drugs
pose health risks,
HHS report says

By RUPAL PAREKH

WASHINGTON—A long-awaited federal re-
port has reignited the debate on prescrip-
tion drug reimportation, contending that
drugs from abroad now pose significant
health risks, while a safer U.S. government-
regulated importation program would be
costly and offer consumers minimal sav-
ings.

In March 2004, U.S. Department of
Health and Human Services Secretary Tom-
my G. Thompson appointed a 13-member
task force to explore issues related to the
importation of prescription drugs from oth-
er countries and subsequently determine
whether or not drugs could be imported
safely.

The legislation directed the task force to
complete its study by December 2004.

See REIMPORTATION/page 17
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Flooding from the killer tsunami covered Banda Aceh, the capital city of Indonesia's Aceh
province, located on the northwest coast of the island of Sumatra.

Settlement won't end

industry probe: Spitzer

By DOUGLAS McLEOD

NEW YORK—New York Attorney General Eliot
Spitzer will pursue new cases in his insurance in-
dustry investigation in early 2005 but is also hop-
ing to report “positive news” about a “resolution”
of issues raised so far in the broker compensation
inquiry, spokesmen for Mr. Spitzer said.

The spokesmen would not provide specific de-
tails on either the possible new lines of inquiry or
on a potential resolution in the compensation
probe. Market observers, though, have speculated
in recent weeks that Mr. Spitzer may be nearing a
settlement of the fraud and bid-rigging charges
he filed against Marsh & McLennan Cos. Inc. in
October (BI, Nov. 1, 2004; Oct. 25, 2004).

Earlier this month, Mr. Spitzer declined to set a
timetable for a settlement, saying his investiga-
tors had to be “diligent and make sure we under-
stand the facts” before agreeing to terms with
Marsh.

In an interview on Bloomberg Television,
though, the New York attorney general also sug-
gested that Marsh is pushing for a resolution and
that Aon Corp., another focus of the inquiry,
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may be involved in a settlement deal.

“It’s clear that Marsh would like a settlement
sooner rather than later,” Mr. Spitzer said (BI,
Dec. 20, 2004). He also praised Aon Chairman
and Chief Executive Officer Patrick G. Ryan and
said that talks with Mr. Ryan had been “easy and
profitable...in terms of moving the deal for-
ward.” He likewise noted that the senior manage-
ment of other companies implicated in the al-
leged Marsh bid rigging—including American In-
ternational Group Inc. and ACE Ltd.—have been
cooperating with the inquiry.

A settlement deal will not end Mr. Spitzer’s in-
vestigation of industry practices, though, a
spokesman for his office emphasized. The attor-
ney general’s office will likely pursue “radiating
inquiries” on other issues identified during the
broker compensation probe, he said.

Since launching the inquiry last spring, Mr.
Spitzer’s office has subpoenaed property/casualty
and life/health brokers, insurers, reinsurers, rein-
surance intermediaries and claims administra-
tors, and it has recently sought information
specifically on finite insurance and legal malprac-

See SPITZER/page 19
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Late News

Serio to step down
as N.Y. top requlator

New York Insurance
Superintendent Gregory V. Serio
will step down next month and is
expected to be replaced by state
Assemblyman Howard D. Mills Il
R-97th Assembly District. Mr. Mills’
nomination, announced last week
by Gov.
George E.
Pataki, must
be confirmed
| by the state
Senate,
which is
expected to
act by the
end of the
month. Mr.
Serio is
resigning to take a job in the
private sector, Gov. Pataki's office
announced. An Insurance
Department spokesman said he
could not provide further details.

Mr. Serio

SEC probes Gen Re on
nontraditional products

The Securities and Exchange
Commission has asked General Re
Corp. to provide “documentation
and information relating to non-
traditional or loss mitigation
insurance products,” Gen Re
parent Berkshire Hathaway said in
a statement. Omaha, Neb.-based
Berkshire said it would cooperate
with the request. The SEC has
been investigating the use of finite
risk products in the insurance
industry, having recently requested
similar information from Chubb
Corp., ACE Ltd., Swiss Reinsurance
Co. and other companies.

Alliant Resources drops
contingent commissions

Broker Alliant Resources Group
Inc. and its San Diego-based
subsidiary Driver Alliant Insurance
Services Inc. said that they will
eliminate contingent commission
agreements with insurers. Alliant,
which was the 14th-largest broker
of U.S. business in 2004, recorded
gross revenues of $158.5 million
for that year. Alliant said that it
derived about 5.7% of those
revenues—or about $9 million-
from contingent commissions.

NAIC adopts rules
on broker disclosure

The National Assn. of Insurance
Commissioners adopted part of

See LATE NEWS/page 19
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Casino can compel female
worker to wear makeup

By JUDY GREENWALD

SAN FRANCISCO—A casino can-
not be sued for sex discrimination
for firing a female bartender over
her refusal to wear makeup, says the
9™ U.S. Circuit Court of Appeals.

In its 2-1 ruling, a 9" Circuit pan-
el in San Francisco held that Har-
rah’s Casino in Reno, Nev., did not
violate Title VII of the federal Civil
Rights Act when it fired Darlene Jes-
persen because she refused to wear
makeup, as required under the casi-
no's appearance rules. Ms. Jes-
persen’s attorney plans to ask the

full court to reconsider the Dec. 29
decision.

According to the opinion, Ms.
Jespersen was considered an out-
standing employee during the near-
ly 20 years she worked at Harrah'’s.
Throughout the 1980s and '90s,
Harrah'’s encouraged—but did not
formally require—its female bever-
age servers to wear makeup. Ms. Jes-
persen tried doing so for a short
time but found it “made her feel
sick, degraded, exposed and violat-
ed,” according to the decision.

In 2000, Harrah's implemented a
“Beverage Department Image

Transformation Program” that re-
quired female beverage servers to
wear stockings and colored nail pol-
ish and to tease, curl or style their
hair. Men were prohibited under
the program from wearing makeup
or colored nail polish and were re-
quired to maintain short haircuts
and neatly trimmed fingernails.
Shortly afterward, Harrah’s amend-
ed its standards to also require fe-
male beverage servers to wear make-
up under its “Personal Best” pro-

gram.
Ms. Jespersen was terminated
See MAKEUP/page 19

Bush expected to push for civil justice reform legislation

Tort reform proponents
foresee action in 2005

By MARK A. HOFMANN

WASHINGTON—Tort reform advo-
cates say President Bush’s recent
call to Congress to put civil justice
reform high on its legislative agen-
da may have given
them the boost
they need to turn
long-stalled  pro-
posed legislation
into law.

On at least three
occasions in less
than a week late
last month, the
president called for
tort reforms, some-
times  outlining
specific measures. Tort reform was a
key topic at the White House eco-
nomic summit, with the president
going so far as to participate in a
panel discussion of the issues. At
one point, the president said that
“tort costs are far higher than in
any other major industrialized na-
tion.”

At another point in the confer-
ence, he called legal reform a “cor-
nerstone” of any good economic
expansion program. “We cannot
have the legal system to be a legal
lottery,” he said. Later, the presi-

biggest obstacles to economic
growth,” he said, adding that “no
other country faces a greater eco-
nomic burden from junk lawsuits.”
“When Congress convenes next
year, the House and Senate need to
pass sound reforms in our

medical liability, class ac-

action and asbestos
litigation system.’

Congress ‘needs to pass
sound reforms in our
medical liability, class

President Bush

tion and asbestos litiga-
tion system,” he said.

The president’s com-
ments came in the wake
of one of the most dis-
heartening congressional
sessions tort reformers
had endured in some

dent stressed that “I intend to make
this a priority issue as I stand before
Congress when I give the State of
Union” address in January.

The president continued to push
his theme of legal reform as eco-
nomic catalyst in his weekly radio
address on Dec. 18 as well.

“Excessive litigation is one of the

Inside Business Insurance

time. Although the House

passed both class action

and medical malpractice

liability reform bills in its last ses-

sion, the Senate failed to follow

suit. The Class Action Fairness Act

failed by a single vote in the Senate,

whereas a series of targeted medical

malpractice reform bills failed by
much larger margins.

The Senate also spent much time

See TORT/page 17

Insurance rates will
likely fall in 2005

Market softening is expected to
continue as insurers report strong

results for the first nine months of
2004, despite cat losses. Page 4

Employees seek more
benefit information

A survey finds benefit cost-shifting is
increasing demands on employers to
educate workers. Page 4

California state fund
wins comp award

Two employee leasing firms must
pay the State Compensation
Insurance Fund $14.6 million in a
workers comp scam case. Page 4

What's in store for the
New Year?

Bl offers ideas on what risk and
benefit managers might, or might
not, expect to see in 2005. Page 8

Punitive interest award

in latex allergy case

A huge punitive interest award by a
U.K. court is expected to lead to
earlier settlements in employment
disputes. Page 15

United pilots’
pension plan
lands on PBGC

By MATT SCROGGINS

WASHINGTON—The Pension
Benefit Guaranty Corp. will take
over and terminate one of Unit-
ed Airlines’ massively under-
funded pension plans, saddling
the federal agency with a rough-
ly $1.4 billion loss, one of the
biggest in its 30-year

history.

The PBGC said
last week that it
had moved to ter-
minate the United
Airlines plan—one
of four operated by
the financially
troubled air carri-
er—which provides
pension benefits for
more than 14,000 active and re-
tired pilots.

The agency estimates that the
pilots’ plan is underfunded by
about $2.9 billion, with $2.8 bil-
lion assets and $5.7 billion in lia-
bilities. However, the PBGC put
its actual loss from the termina-
tion at approximately $1.4 bil-
lion, because of limits on the
amount of benefits the agency
guarantees.

In a statement, the PBGC said
the termination aims to protect
it against the possibility of an
even greater loss and to help
Chicago-based United Airlines
maintain its remaining plans.

“Ideally, the company would
maintain all four of its pension
plans and honor fully the
promises it has made to its em-
ployees,” PBGC Executive Direc-
tor Bradley D. Belt said in a state-
ment. “However, in conjunction
with the company’s bankruptcy
proceeding, PBGC's financial ad-
visers have come to the conclu-
sion that United Airlines can af-
ford at most only three of its

Online

pension plans.”

By terminating the pilots’
plan now, the PBGC stops the
accrual of benefits in the plan,
preventing an even bigger loss to
the agency if the plan were ter-
minated later.

United Airlines previously
proposed to terminate all four of

its defined benefit plans

and replace them
with defined con-
tribution  plans,
though that plan
has not been rati-
fied by the compa-

ny'’s pilots (BI, Dec. 27,

2004). Such a move

would shift about $6.4

billion in guaranteed

benefits to the PBGC, the
agency earlier estimated.

The $1.4 billion loss from ter-
mination of the United Airlines
pilots’ plan—the third-largest
claim in the agency’s history—is
another major blow to the
PBGC’s financial condition,
which has deteriorated drastical-
ly over the past few years.

The agency, which has ab-
sorbed several huge losses since
2002, reported a record $23.3
billion deficit for its most recent
fiscal year (BI, Nov. 22, 2004).
The Bush administration is ex-
pected to propose tougher pen-
sion funding rules this year to re-
duce the PBGC’s exposure to
losses.

Meanwhile, the PBGC said
last week that it is seeking com-
ment on a proposed a rule that
would require certain under-
funded pension plans—those
subject to section 4010 reporting
regulations—to submit required
filings electronically using the
agency’s Web site.

More information on the rule
is available at www.pbgc.gov/regs.
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report finding that reimportation
poses significant health risks?
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2005 will be tougher for P/C insurers to weather
Strong results of last year hard to sustain, Best predicts

By JUDY GREENWALD

U.S. property/casualty insurers re-
ported strong financial results in
the first nine months of 2004, but
more challenging times lie ahead,
according to a report by A.M. Best
Co.

Lingering issues that could hit in-
surers’ future results include soften-
ing market conditions, reserve defi-
ciencies and New York Attorney
General Eliot Spitzer’s investigation
into the insurance industry, accord-
ing to the report by Devin Inskeep,
senior financial analyst at the Old-
wick, N.J.-based rating agency.

Still, the profits posted by insur-
ers for the first nine months of
2004, which came in the face of a

quartet of major hurricanes that
made landfall during the period, il-
lustrate the industry’s current
strength, the report notes.

“The industry’s ability to sustain
underwriting profit in light of such
heavy catastrophe activity high-
lights the strong underwriting fun-
damentals present since 2001,” the
report notes.

The Insurance Services Offices
Inc.’s Property Claim Services unit
estimates preliminary hurricane
losses of $20.5 billion, of which
Best estimates 55% to 70% was in-
curred by U.S. insurers, with the re-
mainder absorbed by the Florida
Hurricane Catastrophe Fund, non-
U.S. reinsurers and others, says the
report.

LOGGING ON FOR BENEFIT INFO

A MetLife poll found that more employees are using their employers’
benefit sites for information, enrollment and other resources
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Source: MetLife Inc.

Benefit planning’s

value rising: Study
Workers wary of cost shifting

By RUPAL PAREKH

As workers are increasingly ex-
pected to assume more of the
cost of their health benefits, em-
ployers are being pressured to
enhance benefits education ef-
forts and be more flexible about
plan offerings, according to a
study by MetLife Inc.

“Fewer employers are paying
the full cost of their employees’
insurance—and the trend is un-
likely to reverse itself any time
soon,” the study states.

The New York-based life insur-
er surveyed more than 1,500 hu-
man resources and benefits man-
agers from a broad range of in-
dustries. The majority of em-
ployers that participated in the
survey represent small to midsize
companies with fewer than 500
employees, with one in five
companies surveyed employing
more than 5,000 workers.

Among the companies that re-
sponded to the survey, 27% take
on the full cost of their workers’
medical coverage, with small
companies making up the ma-
jority of companies that offer
full coverage. Even fewer fully

sponsor dental and vision care
coverage, just 19% and 16%, re-
spectively.

By contrast, 60% of the em-
ployers reported that they want
employees to continue to fund
some or all of their benefits
costs, despite the U.S. economy
showing signs of improvement.

For benefits managers, one of
the biggest challenges “is that
most people don’t understand
how expensive it can be to offer
benefits,” said Craig Guiffre, se-
nior vp in the institutional busi-
ness division of MetLife in New
York. “The average person may
not appreciate how expensive it
is to provide medical care for a
family,” he said.

Equipping employees with ad-
equate guidance and informa-
tion about their benefits in the
face of health care cost inflation,
therefore, is becoming all the
more crucial.

More and more employees are
recognizing that they need to of-
fer their employees “planning
and educational tools to help
them make informed choices,”
Mr. Guiffre said.

See SURVEY/page 6

Despite these losses, the U.S.
property/casualty industry reported
$27.8 billion in net income for the
nine months ended Sept. 30, 2004,
a 23.2% increase over the compara-
ble period in 2003. The industry re-
ported a 97.8% combined ratio for
the nine months, compared with
100% for the year-earlier period.

“What is keeping the industry
combined ratio below 100% is
clearly the surge in earned premi-
ums, which increased an estimated
7.4% over the prior year,” the re-
port states. Earned premiums will
likely continue to rise in 2005, but
the growth will not be sustainable
in 2006 as a reduction in premium
writings affects earned premium re-

See BEST/page 6

D 2004

U.S. property/casualty insurers' nine-month resulits,
in billions of dollars, showed improvement from 2003.

[ ] 2003

Net premiums

written $3137 |
Net premiums |
earned $292.8 |
Pure losses

$183.9
Surplus
(as of 9/30) $325.6 |

Source: A.M. Best Co.

Two PEOs must pay state fund
in California comp fraud case

By ROBERTO CENICEROS

SAN BERNARDINO, Calif.—Two
California professional employer
organizations must pay $14.6 mil-
lion to the State Compensation In-
surance Fund for allegedly perpetu-
ating a scheme to illegally reduce
their workers compensation premi-
ums and payroll taxes, a state court
has ruled.

A San Bernardino County superi-
or court in San Bernardino, Calif.,
late last month awarded the judg-
ment against Ideal Payroll Plus Ltd.
and Ideal Management L.P., accord-
ing to a spokesman for SCIF. San
Francisco-based SCIF insured the
Rancho Cucamonga, Calif.-based
employee leasing companies. The
court rendered a default judgment

because the Ideal entities did not
contest the charges.

SCIF alleges that David W. Clan-
¢y Jr., a partner in the Ideal entities,
enrolled workers in a “K1 dividend
distribution plan.” Under that plan,
PEO workers received two checks
for their work, the insurer said.

One check allegedly paid workers
“W-2 wages,” and the other one
provided a dividend. But the so-
called K1 dividends paid to the
workers were not reported to SCIF
or to state or federal tax authorities,
the insurer alleges in its suit against
the Ideal companies.

Dividend amounts usually to-
taled more than half of the employ-
ees’ wages, SCIF's suit alleges.

“This type of payroll avoidance,
using a dividend, we haven't en-

countered before,” the SCIF
spokesman said, although he ac-
knowledged that underreporting
payroll to obtain inappropriately
low workers comp premiums does
occur.

SCIF said it uncovered the alleged
scheme through an audit and then
cancelled its policies and filed a law-
suit seeking damages. The judg-
ment, ordered Dec. 22, includes
about $1.3 million in unpaid pre-
mium, interest and costs.

Additionally, California’s insur-
ance code allows SCIF to collect 10
times the difference between the
premium paid and the properly cal-
culated premium when an employ-
er knowingly misrepresents its pay-
roll to lower its workers comp insur-

See FRAUD/page 19

Unusual hurricane season
drives record tornado activity

By MARK A. HOFMANN

NORMAN, Okla.—The United
States endured a record number of
tornadoes in 2004, according to the
federal government.

In fact, last year’s total of 1,717
twisters was almost 300 storms
above the previous record of 1,424,
which was set in 1998, and nearly
350 more than 2003’s 1,368 torna-
does, the U.S. National Oceanic and
Atmospheric Administration’s
Storm Prediction Center reported
last week.

According to NOAA, the United
States has experienced an average of
1,200 tornadoes annually since
1950.

The very high number of torna-
does was directly related to 2004’s
unusually active hurricane season,
said Dan McCarthy, a warning co-

e

ordination meteorologist at the
Norman, Okla.-based Storm Predic-

tion Center, in a statement accom-
panying the data.

“In 2004, record tornado reports
were largely the result of an active
hurricane season during August and
September,” said Mr. McCarthy.
“Preliminary numbers indicate a to-
tal of 173 hurricanes reported dur-
ing August,” he said. That tops the
previous record of 126 set in August
1979.

September’s total of 247 torna-
does also easily broke the old record
of 139 tornadoes set in September
1967.

A tornado outbreak in 18 Mid-
western and South Central states in
May 2003 caused estimated insured
losses of $1.55 billion, according to
information compiled by NOAA
and the Insurance Services Office
Inc. The most costly insured U.S.
tornado loss totaled about $2.23 bil-
lion following a series of twisters in
April 2001.
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Best: Rates will soften in 2005

Continued from page 4
sults, says the report.

Market conditions continue to
soften, the report says. For example,
in the commercial segment, net
premiums increased 5.3% in the
first nine months of 2004, com-
pared with 12.2% for the compara-
ble period in 2003. Commercial
property insurance rates are flat-to-
declining, and there is increased
competition on larger casualty ac-
counts, the report notes. It is “clear
that the market is past its peak and
that pricing will continue to soften
into 2005 for the sector.”

Meanwhile, although reserve

charges in the commercial lines seg-
ment were moderately light during
the first nine months of the year,
Best expects additional reserve
charges in the fourth quarter as the
1997-2001 accident years continue
to develop adversely and certain in-
surers update their estimates for as-
bestos and environmental expo-
sures.

The investigations into insurance
industry practices by Mr. Spitzer
and others also pose challenges. Al-
though it is too early to estimate
the eventual toll, there will be costs
associated with the probes, such as
those related to fines, penalties and

expenses from complying with sub-
poenas or regulatory initiatives, the
report notes. In addition, the inves-
tigations will also take up valuable
resources “and may distract senior
managers from the business of un-
derwriting,” Best states.
Furthermore, class action law-
suits related to the scandal “could
tie insurers up in the courts for
some time,” according to Best.

Nonsubscribers to Best can download a
PDF copy of the report for $50 from
www.bestweek.com. The report is free
to subscribers.

Benefits: Workers to pay more

Continued from page 4

According to the survey, 47% of
the companies provided benefits in-
formation and/or enrollment op-
tions online for their employees in
2004, up from 38% in 2003.

Employers expect continued
growth in this area. Among compa-
nies that currently lack online en-
rollment capabilities, 36% said they
plan to add such capabilities to
their benefits programs over the
next 18 months.

“Initially, it was only the very

large employers that could afford to
make those investments,” Mr.
Guiffre noted, but now, he said,
such tools are becoming more rea-
sonably priced.

In addition, because 53% of the
employers identified employee re-
tention as the single most impor-
tant benefits objective, and another
36% cited increasing employee
job satisfaction as the key objective,
companies are also creating more
accommodating benefit plan de-
signs and adding benefits options,

according to the study.

Thirty-four percent of employers
say they consider “providing a
wider array of voluntary offerings”
as a top benefits priority.

“The days of one-size-fits-all ben-
efits programs are over,” Mr. Guiftre
said. “Employers who have been
very focused on managing costs will
have to shift their thinking.”

In the future, he said, “I think
you'll see more employers looking
for ways to provide additional flexi-
bility for employees.”

HIGH FIVE

dm

Dempsey, Myers & Company LLP

January 3, 2005

Paul Winston

Resolulions for
risk managers

The new year offers a chance to
start over. Out with the old and in
with the new. For some people, this
means little more than purchasing a
new calendar, while for others, Jan. 1
signifies an opportunity for them to
improve.

Many avail themselves of the
cultural tradition of making New
Year's resolutions to correct certain
behaviors or attain new goals. Some
people not only remember their
resolutions beyond the month of
January but also do a fairly good job
of achieving their goals.

Then there are people like me. |
like to make plans to better myself
as much as the next person, and |
come up with plenty of schemes for
doing just that around this time of
year. But, somehow, |
forget them all within a
short amount of time
or, worse yet, months
from now ruefully
remember my intention
to accomplish
something and how it
went astray.

But just because |
lack the resolve to
follow through with my
list doesn't mean you
won't do better.

To help risk
managers plan to make
this the year they achieve their
goals, | offer a list of resolutions
from which they can pick and
choose.

This year, | resolve to:

Demand that my policies are
received before paying the premium.
Believe it or not, this still does not
routinely occur. Witness the
monumental policy dispute over the
World Trade Center.

Read my insurance policies. How
many coverage disputes could be
avoided if there were a clearer
understanding of coverage terms
and conditions? Finding holes or
unclear language before there's a
problem could save you headaches
later.

Pay closer attention to what my
broker is charging me. Is
commission-based compensation
preferable to fee-based
compensation? For those paying
fees, do you want or need all the
services for which you are being
charged?

Obtain my own market
intelligence. Getting your own
information about market options
and abilities will help you to make
informed assessments of your
options and the choices offered by
your service providers.

In addition to traditional sources
of information such as rating
agencies, analysts, public records
and news resources-including
Business Insurance—new information
outlets are proliferating on the
Internet.

Paul Winston

Think outside the box and
consider alternative risk financing
options. Does an off-the-shelf policy
truly meet your needs? Maybe a
bespoke policy is better for you, and
maybe a captive would better
address your unique needs.

Take an enterprisewide look at the
exposures facing my organization.
Whether it's due to new risks or the
emergence of new liabilities, chances
are your risk analysis could use an
update. And pushing the envelope of
that analysis to look at
nontraditional exposures could
identify potential problems before
they emerge.

Reassess my preparedness for
natural catastrophes. The past year
showed that, more than ever, you
must strive to expect
the unexpected. From
the four hurricanes that
struck Florida to the
devastating tsunami
that swept through the
Indian Ocean, 2004
painfully illustrated the
unpredictability of
Mother Nature. Having
plans in place to
minimize, or at least
respond, in the event of
a disaster is crucial.

Develop a better
relationship with my
service providers. If you are not
already meeting your underwriters,
plan to do so. And if you have only
an arm's-length relationship with
your broker, get to know him or her
better.

Make an effort to learn about
other areas of your organization.
Chances are that if you compare
notes with people in other
departments, from human resources
to operations, you'll see new ways to
help others and to solve your own
problems.

Pursue a professional designation
or new educational opportunities.
Contrary to what the Wizard of Oz
said, it's not the diploma but the
process of attaining it that matters.
Enrolling in a course of study gives
your brain a workout to develop new
ideas and new ways to think about
your job.

Network at conferences. The
opportunity to meet new people and
exchange ideas with others is as
valuable, if not more so, than any
canned speech or panel discussion
you are likely to hear this year.

| hope these suggestions spark
some resolutions of your own. And
more than that, | hope that you are
able to stick to whatever resolutions
you make. For me, it's time to plan
for that new exercise regimen and
start work on the Great American
Novel. Happy New Year.

Editorial Director Paul Winston's
column appears fortnightly. He can
be reached at pwinston@
businessinsurance.com.
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What may be in store during 2009

s back, and Business Insurance is continuing its tradition of
predicting what we think will be “in” and “out” in risk
management and employee benefits in 2005.

Our record in prognostication was decidedly mixed in 2004—some
developments we predicted at this time last year did come to pass,
though others didn'’t.

For example, among the things we said would be “in” during 2004
were: consumer-driven health plans, purchasing prescription drugs in
Canada and state medical malpractice liability crises.

Consumer-driven plans indeed took root and grew rapidly last year,
capped by the merger of two of the biggest providers of such health
plans—UnitedHealth Group and Definity Health. Demand for lower-
cost prescription drugs led many states to set up programs for residents
to buy the drugs from Canada and elsewhere. Medical malpractice

In:

New broker compensation structures
Prescription drug reimportation
Federal class action reform legislation
Enriched 401(k) plans

Health savings accounts and other
consumer-directed approaches

Pension funding reform legislation
More big losses for the PBGC
Medicare Advantage plans

State attorneys general investigations of insurance
industry practices

Increasingly costly natural disasters

THE END OF THE YEAR is an opportune time to look ahead as well
a

Schillerstrom

liability problems remain, both in terms of litigation and coverage
availability.

Several of our predictions for this past year fell shy of the mark,
though.

We said that double-digit increases in health insurance premiums
would be “out,” but those rate hikes are just now starting to slow.
Healthy people not taking advantage of flu shots sounded like a realistic
“out” a year ago, yet in 2004 many areas have far more vaccine supply
than demand. We also thought 2004 would bring congressional relief
for pension plan funding, but employers are still waiting for that. We
thought more corporate manslaughter prosecutions would take place,
but so far that’s not the case.

While we don’t have a crystal ball, we still think it’s worthwhile to try
to forecast what may take place in this new year. Following are some
staff predictions of what readers might expect in 2005.

Out:

Contingent commissions

Defined benefit pensions

Optional federal charters for insurers

Cash balance pension plan bashing

Broad tort reform

Double-digit increases in health care plan costs
Benefit programs that feature little cost-sharing
Insider-heavy boards of directors

Financial reinsurance

Growth of European state-based welfare systems

Letters to the Editor

Business Insurance welcomes let-
ters to the editor. This section is
intended to be a forum for read-

LOCK, DADDY!

TEACHER 5AYS, ers’ opinions and comments. We
'‘EVERY TIME A BELL reserve the right to edit letters for
RINGS, AMOTHER clarity or space. We will not pub-
COMNTIMGENT lish unsigned letters.
COMMISSION Please send your letters to Let-
BITES THE DUsSTNI ters to the Editor, Business Insur-

ance, 360 N. Michigan Ave.,
Chicago, Ill. 60601-3806;
fax: 312-280-3174; e-mail:
rcoccia@businessinsurance.com

Online
opinion polls

Each week, Business Insurance
posts a poll question about
industry events on
www.businessinsurance.com.

Visit the BI Web site to cast
your vote in the weekly online
polls and to view the results of
previous questions.

Business Insurance welcomes letters to the editor. The section is intended to be a forum for readers' opinions and comments.
We reserve the right to edit letters for clarity or space. We will not publish unsigned letters. Please send your letters to:
Letters to the Editor, Business Insurance, 360 N. Michigan Ave., Chicago, llIl. 60601-3806; fax: 312-280-3174; e-mail: rcoccia@businessinsurance.com
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Year in Review - Ris

Management

Spitzer probe dominates
list of year's developments

By DAVE LENCKUS

Many news stories other than the
contingency commission scandal
grabbed the attention of risk man-
agers in 2004, but they all rank be-
hind the investigation and charges
leveled by the New York attorney
general.

Besides the investigation into in-
surance brokerages’ placement
practices, risk managers cited the
softer insurance market, the World
Trade Center coverage litigation
and Congress’ failure to renew the
government-backed terrorism pro-
gram as the most important devel-
opments last year.

But risk managers overwhelming-
ly concur that the top story of the
year was the investigation by Eliot
Spitzer, New York’s attorney general
and aspiring governor, into the al-
leged bid rigging and antitrust vio-
lations behind the contingency
commissions that brokerages have
received to place business with in-
surers.

“I think it will change the face of
brokering forever,” said Jeffrey W.
Pettegrew, executive director of the
Sacramento-based California Self-
Insurers’ Security Fund.

“Regardless how it turns out, it
will change the way we do business
and the cost of business over the
next year or two,” said Ray Sibley,
director of risk management for the
city of Denver.

For many risk managers, the
Spitzer investigation and all of the
actual and expected fallout from it
was more than the year’s top story.

The investigation and its ripple
effect “could be the year’s top 10
stories,” said Daniel H. Kugler, assis-
tant treasurer-corporate risk man-
agement for Snap-on Inc. of Pleas-
ant Prairie, Wis.

For example, Mr. Kugler said, be-
cause the investigation prompted
many brokerages to stop accepting
contingent commissions, another
major issue is the “pushback from
buyers” to not be the source of bro-
kerages’ replacement revenue.

Another related issue is the addi-
tional responsibility that every risk
manager now has to obtain greater
disclosure from their brokerages
about all the sources of their in-
come related to the risk manager’s
account, Mr. Kugler said.

But Susan Meltzer said she thinks
that too many risk managers did
not and still are not making those

assessments. Many are waiting for
direction from the Risk & Insurance
Management Society Inc., said Ms.
Meltzer, assistant vp-risk manage-
ment for Sun Life Financial Inc. of
Toronto. “Frankly, I think a lot of
risk managers aren’t doing their
jobs,” she said.

On a larger scale, Mr. Spitzer’s
contingency commission investiga-
tion and his other investigations,
such as his examination of radio
stations that accept payments to
play new songs, should compel risk
managers to assess the appropriate-
ness of all long-standing business
practices, Ms. Meltzer said.

“You have to look at whether it
would hold up to a third party like
Eliot Spitzer,” Ms. Meltzer said.

“It's an opportunity for risk man-
agers to help their companies take a
different view on how they assess
risk,” she said.

Another top story of the year was
the good news about insurance
rates that risk managers received
during coverage renewals.

Denver’s Mr. Sibley noted that,
except for workers compensation
insurance, rates for most of the
city’s risks were lower or flat. When
rates did rise, the increases were
minimal and the reason “was very
clear,” unlike during the past few
years, he said.

“It was a return to normalcy,”
Mr. Sibley said.

At Keynote Systems Inc. of San
Mateo, Calif., the news about its di-
rectors and officers liability insur-
ance rates was so good that it tops
all other risk management develop-
ments during the year, noted Jack
Andrews, senior manager-financial
planning and analysis.

Farly indications were that the
company would be renewing its
D&O program last October at expit-
ing rates, Mr. Andrews said. But by
the time it completed its renewals,
Keynote had negotiated a double-dig-
it percentage rate decrease, he said.

Some risk managers cited the jury
verdicts in the litigation over
whether the destruction of the
World Trade Center’s twin towers
amounted to a single or two events.
The issue has sparked a court battle
between the facility’s principal
leaseholder and his property insur-
ers, which failed to issue policies
during the two months between
the time they bound coverage and
when the towers were destroyed.

For Lance Ewing, vp-risk manage-

Recaps of top stories
pages 10-11

ment at Caesars Entertainment Inc.
in Las Vegas, the December 2004
jury verdict that nine insurers must
treat the World Trade Center loss as
two separate events was important
because of how he expects it to im-
pact property rates.

Altogether, the December verdict
and an earlier ruling and settle-
ments mean that the WTC insurers
are responsible for up to $4.68 bil-
lion of loss.

That loss, combined with the es-
timated $19 billion to $35 billion of
insured damage caused by the four
hurricanes that pummeled Florida
in late summer, will force property
insurers to stop offering rate de-
creases, Mr. Ewing predicted.

For Sun Life’s Ms. Meltzer, the
World Trade Center story is signifi-
cant because it underscores that
“the industry continues to be inca-
pable of producing its product and
issuing policies in a timely way.”

Risk managers closely followed
Congress’ failure to extend the Ter-
rorism Risk Insurance Act, which
created a federal backstop for pri-
vate insurers faced with losses aris-
ing from future catastrophic terror-
ist attacks. The act is scheduled to
expire on Dec. 31.

Risk managers could effectively
handle either the program being re-
newed or formally scrapped, Mr.
Ewing said. But dealing with “indif-
ference” is very difficult, he said.

John W. Lambdin, assistant trea-
surer and director of insurance at
Weyerhaeuser Co. of Federal Way,
Wash., agreed.

While the insurance market of-
fers terrorism coverage that often is
broader than TRIA coverage, it may
be too expensive or not available to
buyers with potentially significant
terrorism risks, Mr. Lambdin said.

Risk managers said that other
major stories of the year include:

® President Bush's re-election and
the Republican gains in Congress
during the November elections, be-
cause they bolster the chances of
federal tort and asbestos liability re-
form during the next Congress.

® American International Group
Inc.’s $126 million settlement with
federal regulators to resolve fraud
charges triggered by the insurer’s
use of nontraditional insurance
products in financial transactions
with PNC Financial Services and
Brightpoint Inc.

® The growth of alternative risk
financing.

Key newsmakers
page 12
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Contingent
commissions
investigated

New York Attorney General Eliot
Spitzer’s inquiry into broker
compensation was no secret for
much of last year, but the impact of
his charges against Marsh & McLen-
nan Cos. Inc. stunned the risk man-
agement and insurance communi-
ties.

After months of reviewing
records subpoenaed from insurers
and brokers, Mr. Spitzer charged
MMC in October with fraud and
antitrust violations, accusing the
broker of steering clients to those
insurers paying it the highest con-
tingent commissions and rigging
bids to funnel business to favored

companies.

Stock prices of MMC and other
big brokers plunged, triggering an
avalanche of lawsuits by sharehold-
ers and brokerage employees who
saw a large part of their retirement
savings balances evaporate.

Within weeks, several of the bro-
kers—including MMC, Aon Corp.
and Willis Group Holdings Ltd.—
had pledged to stop taking contin-
gent commissions. The move was
most painful for MMC, which col-
lected $1.27 billion in such com-
missions over 18 months in 2003
and 2004.

MMC’s outside directors, re-
sponding to prompting from Mr.
Spitzer, forced out Jeffrey W. Green-
berg, the company’s chairman and
chief executive officer. His replace-
ment, Michael G. Cherkasky, fired
several other top officials of its
Marsh Inc. brokerage unit. Insurers
identified by Mr. Spitzer as having
participated in alleged bid rigging—
including ACE Ltd. and American
International Group Inc.—also fired
employees they found to be in-
volved.

Mr. Spitzer moved quickly be-
yond property/casualty placements,
filing fraud charges in November
against Universal Life Resources
Inc., a San Diego-based life and dis-
ability insurance broker, for alleged
client steering.

The widening inquiry had by
year end resulted in subpoenas to
reinsurance brokers, reinsurers,
claims administrators and insurers
writing finite risk and legal mal-

12/29/04 6:24 PM
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practice products. Among the prac-
tices Mr. Spitzer is examining is
reinsurance “tying,” in which bro-
kers producing a large volume of
business for an insurer insist on
handling that insurer’s reinsurance
placements, subpoenas show.

Connecticut Attorney General
Richard Blumenthal, meanwhile,
stepped up his own investigation of
property/casualty and life/health
broker compensation in the wake of
the Spitzer inquiry. Law enforce-
ment officials and insurance regula-
tors in numerous states have done
likewise, issuing flurries of addition-
al subpoenas.

Industry observers and partici-
pants are now reduced to waiting
for the next shoe to drop. So far,
Mr. Spitzer has sued only Marsh
and ULR, but he has suggested that
more charges are in the works.
Which broker or insurer becomes
the next target is a matter of
widespread speculation.

The Marsh revelations, though,
have left many risk managers ap-
palled.

“Price fixing is truly a breach of
trust,” Lance Ewing, vp-risk man-
agement at Caesars Entertainment
Inc. in Las Vegas, said in an inter-
view last October. “Many folks who
feel wronged based on this situation
are going to need to re-evaluate
their relationship.”

The fallout for Marsh remains to
be seen, though at least one client—
Fortune Brands Inc. of Lincolnshire,
I1l., identified in Mr. Spitzer’s com-
plaint as a bid-rigging victim—
switched brokers within weeks of
the lawsuit.

—By Douglas McLeod

Florida
takes a
beating

Florida property owners, normally
used to the threat of hurricanes,
were left battle-weary after four ma-
jor storms slammed into the state
during the 2004 hurricane season.

Hurricanes Charley, Frances, Ivan
and Jeanne teamed up to kill scores
of people and cause more than $20
billion in insured property damage.
Floridians were barely able to catch
their breath between the storms
that pounded their state before
moving inland from mid-August to
late September.

Despite their heavy toll on prop-
erty, the hurricanes did not bring a
significant tightening of insurance
rates. Changes since 1992’s Hurri-
cane Andrew—which caused more
than $15 billion in insured losses—
left insurers less exposed to catas-
trophic windstorm losses and more
adept at handling their exposures.

Underwriters are better able to
model exposures because of techno-
logical changes since Andrew, and
more careful underwriting has
meant higher deductibles for many
property owners.

Although the storms did result in
heavy losses for some insurers, most
were more heavily reinsured for
hurricane losses than in 1992. Rein-
surers, meanwhile, were prepared
with plenty of capital to handle the

—p—
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storm losses.

The Florida Hurricane Catastro-
phe Fund, established in 1993 by
the Florida Legislature, also soft-
ened the hit to insurers. The fund
provided reimbursements to resi-
dential insurers for a portion of
their losses.

While insurers and reinsurers

weathered the storms in relatively
good shape, many property owners
did not.

Hurricane Charley dealt the first
blow to Florida on Aug. 12, raking
the state’s southwestern counties
and sweeping through the Orlando
area before heading along the East
Coast and leaving around $6.8 bil-
lion in insured damages, according
to Insurance Services Office Inc.’s
Property Claim Services division.
Frances pounded the state three
weeks later, coming ashore on Flori-
da’s south central Atlantic coast
and making a second landfall on
the state’s Panhandle after crossing
the Gulf of Mexico. The storm
caused around $4.4 billion in dam-
ages.

Ivan roared in on the heels of
Frances, touching down near Gulf
Shores, Ala. after carving through
the Caribbean causing widespread
damage, most notably in Grenada.
In the United States, damage from
Ivan was particularly heavy along
the Gulf Coast, with a total estimat-
ed at around $6 billion in insured
losses. When the storm damage
from the third hurricane became
clear, insurers and reinsurers began
to acknowledge that some property
insurance renewals in the affected
areas were likely to include rate
hikes.

Florida’s east coast was the next
target. Hurricane Jeanne hit there
late on Sept. 24 and followed the
same path that Frances carved
through the state earlier in the
month. Jeanne was responsible for
$3.2 billion in insured losses.

For some commercial property
owners, the quartet of storms
meant the end of soft property pric-
ing.

Many policyholders that had en-
joyed a slide in rates before the hur-
ricane season now heard insurers
and industry experts predicting a
stabilizing of rates. While some rate
decreases were still a possibility dur-
ing January renewals, insurers put
the word out that prices were likely
to go up for those in windstorm-
prone areas and remain unchanged
for others.

—By Michael Bradford

e

WTC
litigation
continues

After three years of largely fruitless
struggle against most of the World
Trade Center’s property insurers,
WTC leaseholder Larry Silverstein
finally won one last month.

A federal jury hearing the second
phase of the protracted coverage
battle decided that nine of the pro-
gram'’s two dozen insurers must
treat the WTC's Sept. 11, 2001, de-
struction as two occurrences, mak-
ing them liable for up to double
their $1.13 billion in total limits.

Fifteen other insurers, represent-
ing another $2.42 billion in limits,
were either found liable for only
one occurrence in the first phase of
the litigation or had won summary
judgment or settled on a one-occur-
rence basis before trial.

The trial’s two phases, heard by
different juries, dealt with two sepa-
rate issues that arose from the fact
that a final policy on the WTC
complex had not yet been issued
when the Sept. 11 terrorists struck.

The first phase determined
whether an initial group of insur-
ers—including Swiss Reinsurance
Co., the program’s largest partici-
pant—was bound on a policy form
that Silverstein broker Willis Group
Holdings Ltd. originally provided to
insurers with its WTC underwriting
submissions. That form, known as
Wilprop, was determined before trial
to treat the Sept. 11 loss as a single
event.

While Silverstein argued that it
was in the process of shifting cover-
age to an insurance company form
at the time of the attack, a jury
found that most of the insurers in
the first phase had agreed only to
Wilprop.

In the second phase, another jury
had to decide how a second group of
nine insurers, that were not bound
on Wilprop, should treat the loss un-
der a variety of policy forms they is-
sued or referred to in binders. Insurers
argued strenuously that they never
intended to sign onto coverage terms
that differed from those of the Wil-
prop form, but the jury decided in
December that their coverage terms
were, indeed, different and that they
are liable for two occurrences.

The verdict was a vindication for
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Mr. Silverstein, who scored few oth-
er successes with the two-occur-
rence theory through three years of
litigation.

The fight is far from over,
though. Mr. Silverstein and the in-
surers will pursue appeals of the
portions of the case they lost. An-
other battle is looming over an ap-
praisal of the WTC'’s value at the
time it was destroyed, a valuation
that will determine the amount Mr.
Silverstein actually collects from the
insurers. While a number of the in-
surers are participating in a binding
arbitrationlike process to fix the
amount of the loss, Swiss Re and
other insurers are not participating
and will negotiate separately.

Meanwhile, Mr. Silverstein has
filed another lawsuit against Swiss
Re, charging that it has wrongly
failed to pay most of its $877.5 mil-
lion share of a single $3.55 billion
program limit. Swiss Re counters
that if Mr. Silverstein plans to re-
build, it is required only to pay its
limit gradually as work proceeds.

—By Douglas McLeod

Market
softening
seen

The property/casualty market may
have peaked early in 2004, but pric-
ing overall remained disciplined
throughout the year even as rates
softened.

The downward trend in pricing is
apparent in the data. A panel of
Wall Street analysts and industry
professionals, polled by the New
York-based Insurance Information
Institute for its annual “Early Bird
Forecast,” estimated an average net
premium increase of 4.8% for last
year, which is less than half of
2003’s 9.8% growth rate.

And policy renewal prices de-
clined for a third straight quarter,
according to the “RIMS Benchmark
Survey,” which was conducted by
the New York-based Risk & Insur-
ance Management Society Inc. and
released in October.

“Pricing momentum in the mar-
ket has clearly shifted,” following a
series of sharp rate increases in
2001-03, said Chicago-based Fitch
Ratings in a report released in De-
cember. Pricing “is flat to declining
in many commercial segments in
2004, with the largest declines in
property segments,” says the report.

Policy deductibles and retentions
and other terms and conditions,
though, have not deteriorated along
with pricing, according to the report,
“Review and Outlook 2004-2005,
U.S. Property/Casualty Insurance.”

Factors contributing to the soft
market, according to the Fitch re-
port, are the significant growth in
market surplus and capacity from
recent operating earnings and in-
vestment gains, as well as the capi-
tal raised by existing and new mar-
ket participants.

“We're well past the easy time
money’s been made in this busi-
ness,” said Stephan Petersen, an an-
alyst with Cochran, Caronia & Co.
in Chicago.

Continued on next page
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Most observers believe the mar-
ket will remain disciplined. The
market will soften and certain seg-
ments of the industry may report
poor results, “but a wholesale free-
for-all deterioration in pricing, to
absolutely unacceptable, anemic
levels that sustain themselves for a
long period of time? The answer is
‘no,’” said Jack Snyder, chief mar-

keting officer for Princeton, N.J.-
based American Re-Insurance Co.

Insurers want every line to be
profitable, said James Inglis, manag-
ing director at Philo Smith & Co., a
Stamford, Conn.-based boutique in-
vestment bank that specializes in
the insurance industry. “They’re
less willing to offset losses in one
line for profitability in another,” he
said. “There are no loss leaders any
more.”

—By Judy Greenwald

TRIA
extension
effort fails

The year ended as it began, with un-
certainty over the future of the Ter-
rorism Risk Insurance Act, which is
slated to expire on Dec. 31, 2005.

That continuing uncertainty did
not reflect a lack of trying by the
proponents of extending TRIA,
which creates a federal financial
backstop to help insurers cover loss-
es stemming from future catas-
trophic terrorism.

Early in 2004 they began push-
ing to extend TRIA by at least two
years, holding that a failure to ex-
tend the act as quickly as is legisla-
tively possible would lead to un-
certainty in the insurance markets.
One of their chief arguments was
that some policies that would ex-
tend beyond the 2005 TRIA sunset
would be negotiated before the
end of 2004, thus creating the pos-
sibility that underwriters will be
forced to devise policies that en-
joyed TRIA protection for only the
first part of their term.

Their efforts received a tragic
boost in March, when Islamic ter-
rorists bombed 11 trains during the
morning rush hour in Madrid,
Spain, killing 191 people. Pressure
began building in Congress for ex-
tending TRIA, and, shortly before
lawmakers recessed for their July 4

break, a bipartisan group of House
members unveiled legislation to ex-
tend TRIA through 2007.

The House Financial Services
Committee moved with relative
speed on the matter. In late Septem-
ber, the panel unanimously ap-
proved a two-year extension of
TRIA. The measure also extended
TRIA to cover group life insurance
as well as property insurance.

But a variety of factors dashed
supporters’ hopes that reauthoriza-
tion could be completed before
Congress adjourned.

Some critics of extending the fed-
eral terrorism insurance program
said that reauthorization should
wait at least until the Treasury De-
partment issued its report on the
terrorism insurance market, a re-

—p—
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port that is not due until the mid-
dle of this year. The White House,
which had vigorously pushed for
initial enactment of TRIA, did not
advocate early reauthorization, ei-
ther.

In addition, Senate Banking
Committee Chairman Richard Shel-
by, R-Ala., showed no inclination to
follow House Financial Services
Committee Chairman Mike Oxley,
R-Ohio, in vigorously pushing for
the bill. In fact, Sen. Shelby—who
had been one of 11 senators to op-
pose enactment of TRIA in 2002—
showed no interest in the issue, de-
spite widespread support for reau-
thorization from committee mem-
bers.

And in the House, where TRIA
appeared to have the best chances,

Business Insurance / 11

an effort by supporters to placate
House Majority Leader Tom DeLay,
R-Texas, by extending it for only six
months cost the measure critical
Democratic support. Extension ad-
vocates withdrew the proposed six-
month measure on Oct. 8.
Although supporters held some
small hope that the measure could
be brought up during November’s
post-election lame-duck session,
nothing happened. With expiration
looming as negotiations over insur-
ance policies extending well in
2006 and beyond continue, sup-
porters hope they can achieve early
in the new Congress what they
could not in the whole of 2004 and
put TRIA extension on the congres-
sional fast track.
—By Mark A. Hofinann
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Newsmakers command year’s headlines

From his State of the Union address to the far-
thest stretches of the campaign trail, Presi-
dent George W. Bush made his commit-
ment to tort reform quite clear.

That was particularly true in regard to med-
ical malpractice liability reform, which the
president repeatedly
cited as critical to
making health care
available to more
Americans. That was
one issue upon
which he never
strayed off message.

Despite the presi-
dent’s use of the bul-
ly pulpit, though,
civil justice reforms
failed to win con-
gressional approval
before the Novem-

President Bush

ber elections.

Now reform advocates hope the results of
those elections will change that state of af-
fairs. President Bush’s re-election guaranteed
that what is probably the most pro-tort re-
form administration in history can continue
to push for such measures as class action re-
form and medical malpractice reform. In fact,
the president promised to push for a variety
of civil justice reforms during his economic
conference last month.

Add to that promise a solid pro-reform ma-
jority in the House and the replacement of
some of the Senate’s most vocal opponents of
tort reform with lawmakers who are far more
sympathetic to their cause, and civil justice
reform advocates have reason to hope that
the president will spend some of the consider-
able political capital he has accrued to turn
his calls for reform into reality.

* % %
When Ernie Csiszar, the new president of
the Property Casualty Insurers Assn. of Ameri-
ca, calls for regulatory reform, people should
listen. Mr. Csiszar is one of the world’s most
experienced insurance regulators.

In September, he left the post of South Car-
olina’s director of insurance, as well as the
presidency of the National Assn. of Insurance
Commissioners and
subsequently  be-
came president and
chief executive offi-

cer of the Des
Plaines, Ill.-based
PCI.

Mr. Csiszar, who
was born in Roma-
nia and is fluent in
five languages, also
previously served as
the NAIC's represen-
tative to the Interna-
tional Assn. of Insur-
ance Supervisors and chaired several of its key
subgroups.

From his perspective, the U.S. insurance in-
dustry is hampered by a disjointed regulatory
system that needs serious reform in order to
be an effective mechanism for risk transfer,
Mr. Csiszar says.

The industry should support federal mod-
ernization legislation as a way to encourage
uniformity within the framework of a state-
based system, Mr. Csiszar says. He also warns
that New York Attorney General Eliot
Spitzer’s investigations should not sidetrack
modernization efforts.

* % %

Mr. Csiszar

Last year wasn't a great one for the Green-
berg family, but Jeffrey W. Greenberg had
the worst of it. Mr. Greenberg was forced out
as chairman and chief executive officer of
Marsh & McLennan Cos. Inc. after New York
Attorney General Eliot Spitzer sued the com-
pany for fraud and made it clear he would not

negotiate with Mr.
Greenberg.

The lawsuit also
implicated Ameri-
can International
Group Inc., run by
Mr. Greenberg's fa-
ther, Maurice R.
Greenberg, and ACE
Ltd.,, run by his
brother, Evan
Greenberg. The oth-
er two Greenbergs
have kept their jobs.

For Jeffrey Greenberg, it was a long fall
from the heights of a stellar career. In the ear-
ly 1990s, as a senior executive of AIG, he was
widely considered his father’s heir apparent.
After quitting AIG abruptly, though, he
joined MMC Capital Inc. in 1995 and moved
from chairman of that MMC unit to CEO of
MMC itself in 1999 and MMC chairman in
2000.

Despite being out of work, Mr. Greenberg is
not suffering financially. He beneficially
owned almost 750,000 shares of MMC stock
when Mr. Spitzer filed his lawsuit, and the
shares plummeted to less than $23 a share
from more than $46. Ten days after the suit,
though, he exercised options to buy another
540,000 shares at prices ranging from $14.48
to $20.64, and now owns about 1.3 million
shares, according to U.S. Securities and Ex-
change Commission filings. The stock closed
Dec. 28 at $32.36 per share.

Mr. Greenerq

It has been a tough year for Maurice R.
Greenberg, American International Group
Inc.’s chairman and chief executive. He has
long been revered as an icon in the industry,
but some are beginning to question how long
he can hang on.

New York-based
AIG was cited,
though not named
as a defendant, in
bid-rigging allega-
tions made by New
York Attorney Gen-
eral Eliot Spitzer in
his suit against New
York-based Marsh
& McLennan Cos.,
which at the time
was headed by Mr.
Greenberg’s son, Jef-
frey W. Greenberg.

Then came Brightpoint and PNC. AIG
reached a $126 million settlement with feder-
al regulators over financial transactions be-
tween AIG units and Pittsburgh-based PNC
Financial Services and Plainfield, Ind.-based
Brightpoint Inc., in a dispute over the use of
nontraditional insurance products that may
not have involved the transfer of risk.

But that was not all. According to news re-
ports, federal prosecutors are investigating
possible stock price manipulation by Mr.
Greenberg in 2001, when AIG was in the
midst of buying American General Corp.

* % %

Mr. Greenberg

Mary Roth was no stranger to the office
when she was named the fifth executive di-
rector of the Risk &
Insurance Manage-
ment Society Inc. in
October.

She had assumed
the executive direc-
tor’s duties in August,
when John J. Hamp-
ton resigned from
the position to pur-
sue consulting work.
In 2000, she served as
acting director after
Linda Lamel’s con-

Ms. Roth

tract expired, and she held the position until
Mr. Hampton was hired later that year.

Ms. Roth has drawn wide praise from RIMS
members during her tenure at the New York-
based organization. She joined the society in
1985 and held the post of executive deputy
director before being named chief operating
officer, a position she held from July 2004 un-
til her appointment as executive director.

* % %

Patrick G. Ryan, chairman and chief ex-
ecutive officer of Aon Corp., the world'’s sec-
ond-largest insurance brokerage, announced
in September that he plans to retire as chief
executive.

Mr. Ryan will relinquish his CEO post once
a successor is named but plans to stay on as
chairman.

Until now, he has probably been best
known for his leadership role in the
widespread broker-
age consolidation
movement of the
1990s, as Aon’s nu-
merous acquisitions
vaulted it into the
global insurance
marketplace.

But recent events
leave his legacy un-
certain. Aon, along
with several other
brokerages, has been
subpoenaed as part
of New York Attorney General Eliot Spitzer’s
broader investigation into insurance industry
compensation practices, though Aon has not
been charged with any illegal activities.

There have been some confusing state-
ments in connection with the investigation.
Mr. Ryan acknowledged in early December
that some Aon Corp. employees have failed
to follow Aon’s code of conduct. But shortly
afterward, the company also said that an in-
ternal review has found no evidence that Aon
solicited fictitious quotes, engaged in bid rig-
ging or violated antitrust laws by tying rein-

surance to retail placements.
* k% %k

Mr. Ryan

After years of attempting to win workers com-
pensation reforms, California employers fi-
nally got their way in 2004, when Gov.
Arnold Schwarzenegger muscled legisla-
tors into handing him a landmark bill to sign.

Fixing the state’s notoriously dysfunctional
workers comp system was a hot-button issue
that the “Governator” campaigned on in
2003. Back then,
voters recalled for-
mer Gov. Gray Davis
and replaced him
with the former ac-
tion movie hero.

Once Gov.
Schwarzenegger was
elected, fixing the
workers comp system
became a top priority
in his economic re-
covery plan for Cali-
fornia. Some of the
governor’s allies in
the state’s business community funded a peti-
tion drive to put workers comp before voters.

In truth, many employers didn’t want the
issue put before voters, as called for in the pe-
tition. But the threat of doing so helped the
governor convince a Democratic-controlled
Legislature to hand him a reform bill. He
signed the legislation in April.

Today, attorneys for workers comp
claimants continue to attack some of the leg-
islation’s reforms, particularly the implemen-
tation of new rules for rating disabilities.

* % %

Gov. Schwarzenegger

As the year drew to a close, Michael Segal
awaited sentencing on his June conviction on

e
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federal fraud and racketeering charges and
sought a release from jail to seek medical
treatment.

Considered a flight risk by U.S. District
Court Judge Ruben Castillo, Mr. Segal had
been held at a federal facility in Chicago
since his conviction
on 26 counts of
racketeering, fraud,
embezzlement and
other charges relat-
ed to activities at his
Chicago-based Near
North National
Group Inc. Among
other things, prose-
cutors alleged Mr.
Segal looted Near
North's insurance
premium trust ac-
count of $35 mil-
lion for his and his company’s use.

Mr. Segal was convicted after a six-week
trial, at which time he was ordered to forfeit
$30 million in illegal gains and 60% of his
interest in Near North. Although some of
the minor counts were later overturned, the
most serious counts have been upheld.

In early December, an attorney for Mr. Se-
gal told the judge that the convicted insur-
ance industry executive may suffer from lu-
pus and sought his release from prison for
health reasons. While previous bond re-
quests had been unsuccessful, a group of Mr.
Segal’s friends said they were willing to post
up to $2 million in property on his behalf.
Nevertheless, the judge turned down the re-
quest.

Mr. Segal is scheduled to be sentenced on
Jan. 19. He could face more than 20 years in
prison.

Mr. Segal

* % %

“It ain’t over ’til it’s over” could be Larry
Silverstein’s motto. After losing the first
phase of a lawsuit to collect two policy limits
from 10 World Trade Center property insur-
ers, Mr. Silverstein scored a victory in the
second phase against a separate group of
nine insurers.

The victory means that Mr. Silverstein, the
WTC'’s leaseholder, stands to collect up to
$4.68 billion—a single program limit of
$3.55 billion from all insurers, plus an extra
$1.13 billion from
the nine insurers
found liable for
two occurrences.

Mr. Silverstein
said he was
“thrilled” by the
verdict, and well
he might be. The
10-week first-phase
trial, and the two
years of legal wran-
gling that preceded
it, were largely a
grueling series of
setbacks for the resilient Mr. Silverstein, who
lost ruling after ruling and, ultimately, the
first-phase jury verdict. The federal judge
presiding over the trial even barred Mr. Sil-
verstein from attending after he violated a
gag order by criticizing insurers during a
press conference.

The second-phase jury verdict was a vindi-
cation of the huge amount of time and mon-
ey Mr. Silverstein has spent on his two-oc-
currence argument. But it’s not over. Both
sides will pursue appeals, and further wran-
gling is likely over an appraisal of the WTC's
value at the time it was destroyed.

* % %

Mr. Silverstein

Insurance brokers may well join certain
Wall Street professionals in wishing Eliot
Spitzer the best of luck in his recently an-
nounced plan to run for governor of New
York. If he wins, he might leave them alone.

Brokers and insurers last year got a taste of
the Spitzer treatment, already familiar to mu-

See NEWSMAKERS/next page
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Timeline of notable developments in risk management during 2004

JANUARY

B The Alliance of American Insur-
ers and the National Assn. of Inde-
pendent Insurers complete their
merger, forming the Property Casu-
alty Insurers Assn. of America. NAII
President Jack Ramirez is named
president of the group.

B A corporate governance scandal
at Parma, Italy-based Parmalat
S.p.A. raises fears that European di-
rectors and officers liability costs
will skyrocket.

M An explosion at a Skikda, Algeria,
gas plant owned by La Societe Na-
tionale Sonatrach kills more than
20 workers and causes about $500
million in insured property dam-
age. It is the most costly of a trio of
winter energy losses that ultimately
cost underwriters about $1 billion.

B President Bush in his State of the
Union address calls for tort reform
in general and medical malpractice
reform in particular. Business and
insurance groups hail his remarks as
a welcome call for action.

FEBRUARY

M The World Trade Center cover-
age trial begins in New York. At is-
sue is whether the Sept. 11, 2001,
terrorist attacks that destroyed the
twin towers constituted one occur-
rence or two under Silverstein Prop-
erties Inc.’s $3.5 billion insurance
program.

B A grand jury indicts Okla-
homa Insurance Commissioner
Carroll Fisher on charges that he
mishandled continuing education
funds and illegally operated a
charity. Mr. Fisher’s attorney de-
nies that his client is guilty of
wrongdoing. In September, Mr.
Fisher is impeached by the Okla-
homa House on charges including
neglect of duty and corruption;
he resigns before his Senate trial
begins.

B The Senate begins consideration
of medical malpractice reform that
would limit the liability of health
care professionals providing obstet-
ric and gynecological services. Sup-
porters ultimately fail to gather
enough votes to block a threatened
filibuster.

MARCH

B Pennsylvania’s Supreme Court
strikes down the state’s asbestos lia-
bility reform law. The 2001 law had
limited corporations’ successor lia-
bility for asbestos claims assumed as
a result of mergers and acquisitions.

B Terrorists detonate 10 bombs on
commuter trains during rush hour
in Madrid, Spain, killing more than
200 people. Amid renewed interest
in terrorism coverage, U.S. insurers
and risk managers begin an effort to
reauthorize the Terrorism Risk In-
surance Act—which provides a fed-
eral terrorism coverage backstop—
for an additional two years before
its slated Dec. 31, 2005, sunset. Nei-
ther house of Congress passes such
a measure before the end of the
year, though.

B House Financial Services Com-
mittee Chairman Mike Oxley, R-
Ohio, and Rep. Richard Baker, R-
La.—chairman of the committee’s
Subcommittee on Capital Markets,
Insurance and Government Spon-
sored  Enterprises—outline a
“roadmap” to state-based insurance
regulatory reform. The proposal
does not call for optional federal
charters for insurers.

B Evan G. Greenberg is named suc-
cessor to Brian Duperreault as chief
executive officer of ACE Ltd.

APRIL

M Lioyd’s of London reports a mar-
ketwide profit of £1.89 billion
($3.38 billion) for 2003, more than
double its profit for 2002, which
was the market’s first profitable year
since 1997.

B Noted meteorologist William
Gray at Colorado State University
predicts an unusually active At-
lantic hurricane season.

B California lawmakers approve a
bill mandating sweeping changes to
the state’s workers compensation
system, which Gov. Arnold
Schwarzenegger later signs.

B Senate leaders unveil a revised as-
bestos liability reform bill. The mea-
sure, which would replace the cur-
rent litigation-based system for
compensating victims of asbestos-

related diseases with a $114 billion
trust fund paid for by defendant
companies and their insurers, never
picks up enough support to with-
stand potential filibusters.

B New York Attorney General Eliot
Spitzer begins his investigation into
whether insurance brokers’ contin-
gent commission agreements with
insurers represent a conflict of in-
terest. The three largest broker-
ages—Aon Corp., Marsh & McLen-
nan Cos. Inc. and Willis Group
Holdings Ltd.—are among the com-
panies subpoenaed.

MAY

B A New York jury sets the stage for
another phase of the WTC coverage
battle between Silverstein Properties
Inc. and its insurers by holding that
nine of the underwriters bound
coverage on a policy form that de-
fined the WTC's Sept. 11 destruc-
tion as a single event. That decision,
though, does not spell out the ex-
posure of the rest of the underwrit-
ers.

B MMC acquires Kroll Inc., a secu-
rity consulting and risk mitigation
services firm, for $1.9 billion.

B Ohio lawmakers approve legisla-
tion that sets minimum medical cri-
teria that must be met before
claimants seeking damages for ex-
posure to asbestos and silica and
mixed dust can pursue their cases.
The laws are the first statewide laws
of their kind.

JUNE

B Senate Majority Leader Bill Frist,
R-Tenn., delays consideration of a
class action reform bill in hopes of
gathering enough Democratic sup-
port to the bring the measure to a
final vote. This strategy ultimately
fails.

B Mississippi, long blasted by busi-
nesses as one of the most plaintift-
friendly jurisdictions in the nation,
approves comprehensive tort re-
forms.

B The Supreme Court rejects strict
liability for a sexual harassment
claim in its decision in Pennsylvania
State Police vs. Nancy Drew Suders.

Newsmakers: 10 who led news

dustry, it was insurers’ payment of contingent commis-

Continued from previous page
tual fund managers and securi-
ties analysts. Subpoenaing e-
mails and other records, Mr.
Spitzer, New York’s attorney
general, has taken on conflicts
of interest in industries that
had treated them for years
as the normal course of busi-
ness.

In the securities industry, it
was ties between equity ana-
lysts and investment bankers;
in the mutual fund industry, it
was acquiescence to market

timing by favored customers. And in the insurance in-

Mr. Spitzer

sions to brokers who were already compensated for
placing clients’ coverage.

Since taking over as attorney general in 1999, he has
covered a range of issues beyond financial services com-
panies, from the responsibility of out-of-state power
companies for Northeastern air pollution to alleged la-
bor abuses in the greengrocery industry.

A graduate of Princeton University and Harvard Law
School, Mr. Spitzer served as an assistant Manhattan
district attorney from 1986 to 1992, where he became
the chief of its labor racketeering unit. He has also
worked as a lawyer in private practice.

If Mr. Spitzer’s resume eventually includes a stint as

New York governor, some in the insurance industry

may breathe a sigh of relief.

e

The decision means that, under
most circumstances, an employer
must be given the right to defend it-
self against liability in such cases.

B The Sept. 11 Victim Compensa-
tion Fund closes after paying or
agreeing to pay almost $7 billion in
settlements, covering 5,531 death
and injury claims.

B A federal jury convicts
Michael Segal, owner of Chicago’s
Near North National Group Inc.,
and the brokerage on federal
fraud and racketeering charges. A
judge in December overturns sev-
en minor counts against Mr. Segal
and Near North but upholds the
most serious counts.

JULY

B Risk managers and insurers re-
port an easing of both rates and
conditions on many coverages at
midyear renewals. Even workers
compensation coverage shows signs
of improvement.

B A dispute over nongermane
amendments dooms the Class Ac-
tion Fairness Act in the Senate; sup-
porters vow to continue the fight.

B The United Kingdom’s Assn. of

Insurance & Risk Managers learns
that risk managers will likely not
have to apply to be regulated as in-
surance intermediaries—as had
been feared—when the Financial
Services Authority takes over the
regulation of brokers in January
2005.

AUGUST

B A Cook County, III., judge ap-
proves a class action lawsuit against
Aon for allegedly breaching its fidu-
ciary duty to its clients by accepting
contingent commissions without
disclosing them to policyholders.
Aon holds that the claims lack mer-
it. A California consumer group lat-
er files a similar suit against Aon,
Marsh and Willis.

B Jack Hampton steps down as ex-
ecutive director of the Risk & Insur-
ance Management Society Inc.
RIMS'’ chief operating officer, Mary
Roth, assumes Mr. Hampton's du-
ties on a temporary basis and is later
named executive director.

B Hurricane Charley hits Florida.
The first major hurricane of the sea-
son causes about $7 billion in in-
sured property damage. In the com-
ing weeks, three more hurricanes

Continued on next page
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Commentary

Future could look
cdim without TRIA

Excerpt from “Zips: An Economic
History of the United States, 2001-
2010," Hofmann and Hofmann, eds.;
Washington, 2019...

As the 109th Congress convened in
early 2005, risk managers,
commercial real estate concerns and
insurers had reason for guarded
optimism over the future of the
Terrorism Risk Insurance Act.
Although proponents of extending
the act for another two years past its
scheduled Dec. 31, 2005, demise had
failed to win reauthorization in the
waning days of the last Congress,
they were heartened by the House
Financial Services Committee's
unanimous vote in favor of extending
the act in late September.

The new Congress, though, didn't
seem in any hurry to
move on the issue. Part
of the reason was the
sheer size of President
Bush’s legislative
agenda. Part of the
reason was also the fact
that the Treasury
Department appeared
to be in no hurry to
issue its legally
mandated report on
TRIA's performance.
The report was due by
June 30, and, as spring
progressed, it appeared
as though the report would not be
issued until then.

Treasury beat the deadline by two
days. The June 28 report showed
that TRIA's mere existence had
indeed made terrorism insurance
both available and affordable. But the
law's impact on the creation of a
private terrorism insurance market
remained unclear. The report found
that insurers were offering some
stand-alone products, but the private
capacity for terror coverage fell far
short of what the market needed.

Nevertheless, opponents of
extending TRIA latched onto the
report’s finding that a modest private
market had emerged. A left-right
coalition of free-market purists,
corporate welfare opponents and
tort reform foes emerged to block
reauthorization.

Although the House Financial
Services Committee again approved
extension legislation, that was as far
as the effort progressed. With the
White House on the sidelines this
time around rather than pushing for
TRIA as it had in 2002, the
reauthorization effort failed, and
TRIA expired on Dec. 31, 2005.

At first, the loss of the TRIA
backup did not cause market
upheaval. Insurers offered limited
terrorism coverage to some policies
and added terrorism exclusions to
others. Some commercial
construction projects in central cities
went on hold as lenders demanded
coverage that simply didn't exist. But
with the economy healthy, these
dislocations drew little attention.

Mark A. Hofmann

The events of April 19, 2007,
changed that. Islamic terrorists chose
the 12th anniversary of the Oklahoma
City bombings to launch the deadliest
assault on U.S. soil in history.
Simultaneous strikes on lower
Manhattan, Chicago's Loop and San
Francisco's financial district claimed
more than 13,000 lives and caused
more than $87 billion in property
damage. The terrorist group, which
claimed ties to Al Qaeda, also
attacked London’s Canary Wharf,
although that attack fortunately
proved less deadly and destructive
than the terrorists had intended.

Of course, April 19 happened to
also fall on the 232rd anniversary of
the battles of Lexington and
Concord, and Americans once again
rallied and pulled
together. But they
didn't pull together as
closely as they had in
the wake of the Sept. 11,
2001, attacks. And as
damage totals
mounted, it became
quite evident that
insurers were going to
take a hard look at
coverage questions and
make sure that
exclusions did indeed
stick.

In the confused
aftermath, policyholders sought
redress from state insurance
regulators, state attorneys general,
Congress and the courts. This final
venue would determine exactly what
policy language meant. Of course,
various courts did not read policy
language in exactly the same way.
The result was a financial crap shoot
for policyholders and underwriters.

Further complicating the legal
mess was the flood of personal lines
claims. Soon, no fewer than seven
class actions against national
insurers began winding their way
through the courts of Madison
County, Ill., a jurisdiction particularly
loathed by corporate defendants.

Without the TRIA backup and with
the clogging of the courts, insurers
moved cautiously on claims. The
economy, battered by a loss of
unprecedented magnitude, slid into
recession. The insurance industry’s
response to the events of April 19,
2007, became a key issue in the
2008 presidential campaign,
overshadowed only by questions
about how the United States could
have been caught so unaware for the
second time in less than a decade.

Following the Democratic landslide
in November's election, President-
elect Eliot Spitzer announced that a
thorough investigation of the
insurance industry and its practices
would be one of his administration's
first orders of business...

Senior Editor Mark A. Hofmann
can be reached at mhofmann@
businessinsurance.com.
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will make landfall in the United
States, and total damage from the
four storms exceeds $20 billion.

SEPTEMBER

B Converium Holding A.G. an-
nounces that, following reserve
boosts and ratings downgrades into
the B level, it will put its North
American reinsurance unit into
runoff.

M Patrick G. Ryan, chairman and
chief executive officer of Aon,
announces that he will step down
as CEO when a successor is found.

OCTOBER

B Fliot Spitzer sues Marsh &
McLennan Cos. Inc., charging the
broker with bid rigging and self-
dealing in its placement of clients’
business. He also announces that
two former American International
Group Inc. executives have pleaded
guilty to felony charges related to
the allegations.

B Lloyd’s of London announces
that it will tap the capital markets
for the first time to bolster its Cen-
tral Fund. The market expects to
raise around $900 million to back
the fund, whose reinsurance pro-

gram expires at the end of the year.

B MMC Chairman Jeffrey Green-
berg resigns and is replaced by
Michael Cherkasky, former head of
Marsh’s Kroll unit. Marsh, Willis
and Aon are among the brokerages
that end the use of contingent com-
pensation as the Spitzer probe
widens.

NOVEMBER

B Dresident Bush’s re-election
heartens tort reform supporters.
The exit of several senators opposed
to tort reform also gives civil justice
reform advocates reason to hope
that their agenda will face smoother
sailing in the new Congress than it
has in any before.

B AIG offers to pay $126 million in
penalties and disgorgement pay-
ments to settle charges by regula-
tors and prosecutors over financial
transactions between AIG units and
PNC Financial Services and Bright-
point Inc.

B A survey conducted jointly by
Business Insurance and The National
Alliance Research Academy shows
that buyers and brokers have widely
divergent views on contingent
commissions. In fact, three-quarters
of the buyers say that bonus or loy-
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alty compensation paid to brokers
by insurers for volumes of business
placed with them amounts to a
conflict of interest. The majority of
the brokers see no such conflict.

DECEMBER

B An investigation commissioned
by Marsh Ltd. in London deter-
mines that brokers there occasion-
ally steered clients to insurers that
paid the highest contingent com-
pensation. The investigation,
though, finds no evidence of bid

rigging.

B A New York jury finds that
some of the property policies cov-
ering the World Trade Center can
be read to treat the Sept. 11, 2001,
attacks as two events, thereby in-
creasing the possible coverage
available to compensate Silver-
stein Properties to $4.68 billion,
though  adjusting  disputes
continue.

B Aon’s London arm says that it
will impose upfront charges on cer-
tain London market placements,
following the loss of contingent
commissions.

B A major tsunami causes
widespread devastation in Asia.
Tens of thousands are killed.
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By SARAH VEYSEY

LONDON—A government-backed
report criticizing actuaries in the
United Kingdom has proposed
changing the current system of
self-regulation.

The Morris Review of the Actu-
arial Profession interim report
was published in late December
and found that, among other
things, “there has been insuffi-
cient transparency in actuarial
advice,” that “there has been
inadequate scrutiny, challenge
and market testing of actuarial
advice by users,” and that “pro-
fessional standards have been
weak, ambiguous or too limited
in range.”

The report also said self-regula-
tion “has not been sufficient” to
address these and other issues.

Sir Derek Mortris, a former chair-
man of the U.K. Competition
Commission and  currently
provost of Oxford University’s

12/30/04 5:38 PM
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Self-requlation of U.K. actuaries ‘weak, ambiguous, too limited': Report

Actuary regulation needs revamp

Oriel College, was appointed to
report on the actuarial profession
after a previous review, triggered
by the 2000 collapse of London-
based Equitable Life Assurance So-
ciety, highlighted concerns about
the industry.

That report, conducted by Lord
Penrose and published in March
2004, was commissioned after Eq-
uitable Life closed its doors to new
business following a ruling that its
policy of awarding differential
bonuses to holders of guaranteed-
rate annuities was unlawful (BI,
Oct. 27, 2003).

Among the findings of the
Penrose report were a lack of
comprehensive actuarial stan-
dards, a lack of scrutiny and audit
of actuarial calculations and a re-
luctance among actuaries to
challenge other members of the
profession.

The Morris report was wider in
scope and is based on written re-
sponses from interested parties

and a series of consultation meet-
ings in the United Kingdom and
Ireland. It investigated the market
for actuarial services, the overall
regulatory framework and the fu-
ture role of the Government Actu-
ary and the Government Actu-
ary’s Department, which offers ac-
tuarial advice to government
ministers and departments.

The report found that the actu-
arial advice given to U.K. occupa-
tional pension plans is almost ex-
clusively provided by consulting
actuaries, with few pension plans
having in-house actuarial staff. Al-
though there are many small to
medium-size actuarial firms, some
respondents were concerned that
the market was dominated by
large, global firms that offer other
services in addition to actuarial
advice, the report found.

The report found that while
there is a good choice of actuarial
service providers for pension
plans, there is little market testing

and a widespread reluctance to
switch providers, indicating “that
this choice is not often fully exer-
cised.”

In a statement, Paul Thornton,
a senior partner at Watson Wyatt
Worldwide in London, said the
consulting firm welcomed Sir
Derek’s report and will respond in
detail to the interim report.

Mr. Thornton pointed out that,
particularly recently, consulting ac-
tuaries have played a large role in
advising sponsoring employers
about changes to defined benefit
pension plans, often called final
salary plans in the United King-
dom. “It is clear that Sir Derek is
keen to ensure that actuaries are
able to carry on their important
work in assisting (pension plan)
trustees and scheme sponsors to
provide final salary pension
schemes,” he said.

The actuarial profession in the
United Kingdom is self-regulated,

See ACTUARIES/next page

Punitive interest payment to spur change
Latex allergy case may push U.K. employers to seek early settlements

By CAROLYN ALDRED

SWANSEA, Wales—A significant
punitive interest settlement negoti-
ated earlier this month will likely
encourage U.K. employers to seek
earlier settlements for personal
injury claims, some legal experts
say.

Employers may prefer to accept
settlement offers rather than risk
paying significantly higher dam-
ages as a result of judicially imposed
additional interest payments that
are now legal under U.K. law, they
say.

On Dec. 8, UNISON, Britain’s
largest public services trade union,
negotiated a settlement of £333,000
($645,754) on behalf of one of its
members, former nurse Alison Dug-
more, who developed a life-threat-
ening allergy to latex while working
at two hospitals in Swansea, Wales.

The settlement comprised
£240,000 ($465,408) in compen-
satory damages and £93,000
(8180,346) in punitive interest.

Ms.  Dugmore’s  employer,
Swansea National Health Service
Hospital Trust, agreed to the settle-
ment while the case was pending
before the Court of Appeal in
Swansea. A lower court had ruled in
June that Ms. Dugmore should re-
ceive £240,000 in compensatory
damages and £114,000 ($221,069)
in punitive interest.

“It sends out a clear message to
employers that they should make
offers early or face paying out not
only for damages for injury but
punitive interest on top,” said UNI-
SON General Secretary Dave Prentis
in a statement.

UNISON and Ms. Dugmore had
offered to settle the case for

£110,000 ($213,312) in December
2001, but the trust rejected the of-
fer, said Michael Antoniw, a
Cardiff-based partner in the law
firm of Thompsons who represent-
ed Ms. Dugmore.

Punitive interest was established
under modifications made in 2002
to the Civil Procedural Rules. Under
the prior rules, plaintiffs who re-
fused to settle and whose award was
less than the defendant’s original
offer are required to pay the legal
costs of both parties. The amended
rules allow for defendants to pay
punitive interest in an attempt to
redress the apparent imbalance,
said Mr. Antoniw.

Judges can impose punitive inter-
est on compensatory damages from
the time an offer is first made to the
time a court award is made. Puni-
tive interest is based on a standard
base rate, which is currently 4.5%,
but judges have the discretion to
impose up to an additional 10% in
interest payments.

In the Dugmore case, the trial
court awarded the maximum
14.5%, and the final settlement was
for 11.5% interest on damages and
10% on costs for a three-year peri-
od, said Mr. Antoniw.

“This is the highest punitive in-
terest award made since the law
changed and will definitely make
employers sit up and take notice,”
said Mr. Antoniw. “When insurers
and defendants complain about the
cost of litigation, they should con-
sider how much they can save by
settling earlier. By not settling this
case, they tripled their final bill,” he
said.

“The size of this award will make
employers keener to settle,” agreed
Patricia Noone, a partner with the

A U.K. nurse's allergic reaction
to latex gloves led to a record
punitive interest settlement.

Manchester-based plaintiffs law
firm of Pannone & Partners.

The punitive interest award in
the case illustrates that defendants
can face significant damages awards
if they refuse to settle, said Allison
Dias, partner in charge of the per-
sonal injury department of Lon-
don-based defendant law firm
Davies Arnold Cooper.

“The punitive interest awarded in
the Dugmore case is a huge sum,”
she said.

The case has also led hospitals in
the United Kingdom to address the
issue of latex allergies.

According to UNISON, Ms. Dug-
more gave up nursing in December
1997, after she suffered a series of
anaphylactic shocks as a result of
using latex gloves coated in

e

cornstarch. She first reported hav-
ing problems with the gloves in
1993.

Ms. Dugmore’s case originally
broke legal ground in 2002, when
the High Court held employers
strictly liable to ensure that employ-
ees are protected from harmful sub-
stances such as latex.

As a result of the decision, dozens
of latex injury cases have been set-
tled in the health care industry
alone, said Mr. Antoniw, adding
that cases also arise in other indus-
tries including food handling and
hairdressing.

The recent award to Ms. Dug-
more “has again highlighted the
risks associated with the use of rub-
ber products,” according to a state-
ment from the National Health Ser-
vice. The NHS also acknowledged
that that there has been an in-
creased incidence of latex allergy in
health care workers “because of the
increasing use of latex gloves to pre-
vent transmission of bloodborne in-
fections.”

In a recent advice bulletin, the
NHS recommended that that “the
use of latex products should be risk
assessed and, wherever possible, al-
ternatives used.”

As a result of Ms. Dugmore’s case,
several NHS Trusts have reviewed
their procedures and practices re-
garding latex gloves.

For example, the Scottish NHS
Trust of Argyll & Clyde currently is
undergoing trials using gloves made
from toughened vinyl and nitrite
instead of latex, said Eugene Wa-
clawski, director of occupational
health at the trust, which is based
in Paisley, Scotland.

Last year the trust used 75,000
boxes of latex gloves.
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Updates

U.K. pension deficits
see little change: Study

The overall funding deficit of the
pension plans of the United
Kingdom's largest 100 public
companies is almost unchanged
compared with a year ago,
according to a study by Watson
Wyatt Worldwide. The research
found that the aggregate deficit of
FTSE 100 companies is £61 billion
($117.34 billion), compared with
£60 billion ($107.05 billion) at Dec.
31, 2003. Although companies
have increased contributions to
their plans, these have been offset
by reduced bond yields and other
factors, Watson Wyatt said.

ZFS sells stake
in Thai insurer

Zurich Financial Services Group
has sold its 25% stake in Bangkok,
Thailand-based nonlife insurance
company Thai Zurich Insurance
Co. Ltd. to Sri Brothers Co. Ltd.
and Pailuck Co. Ltd. Terms of the
deal were not disclosed. Thai
Zurich Insurance recorded written
premiums of $42 million in 2003,
ZFS said in a statement.

Australia revises
pension accounting

The Australian Accounting
Standards Board has published
revisions to its AASB 119 Employee
Benefits standard, Australia's
equivalent of the International
Accounting Standards Board's IAS
19. The amended AASB standard
will allow employers operating
defined benefit plans to either
recognize actuarial gains and
losses in those plans immediately
in their accounts or to spread
them out over time. A similar
amendment was announced by the
IASB earlier in December.

AEGON sells Spanish
nonlife operations

Dutch insurer AEGON N.V. has sold
its nonlife operations in Spain,
AEGON Seguros Generales, to
Italian mutual company Reale
Mutua Group. The deal was valued
at about 250 million euros ($310.4
million). AEGON said its Spanish
nonlife business generated gross
premiums of 187 million euros
($232.2 million) in the first nine
months of 2004.

U.K. pension group
elects chairman

Robin Ellison has been elected
chairman of the London-based
National Assn. of Pension Funds.
Mr. Ellison, head of strategic
development, pensions, at the
London-based law firm of Pinsent
Masons, will take over from Terry
Faulkner at the association’s
annual conference in May. Mr.
Faulkner is group pensions and
benefits manager at Rexam P.L.C.
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Actuaries:

Continued from previous page

with two bodies—the London-
based Institute of Actuaries and
the Edinburgh, Scotland-based
Faculty of Actuaries—responsible
for both the regulation of the pro-
fession and its promotion.

Some interested parties ex-
pressed their concerns about this
dual role, according to the Morris
report. And the report said that
while most respondents praised
the skills of most actuaries in the
United Kingdom, many felt that
much could be learned from actu-
aries in other countries.

Concern exists, according to Sir
Derek’s report, that the U.K. actu-
arial profession “is not, or not any
longer, at the forefront of think-
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ing in terms of its broad regulato-
ry role, and that it needs to find
ways of developing a more inno-
vative or more responsive stance
if it is to exemplify best practice in
the field.”

Some respondents said that the
self-regulation of actuaries has led
to insufficient standards, per-
ceived conflicts of interest and a
lack of transparency.

But others noted that a strength
of self-regulation was that it was
focused on the work of actuaries,
as well as being cost-effective.

The report said that three pro-
posed models for the regulation
of the profession should be con-
sidered: the continuation of self-
regulation, independent oversight
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of that self-regulation or full statu-
tory regulation.

In a joint statement, the Faculty
of Actuaries and the Institute of
Actuaries said they recognized
calls for changes to the self-
regulation of the profession. But,
they said, the options Sir Derek
outlined “go beyond the changes
we could introduce using our own
powers and existing resources.”

The associations said that they
would welcome comments from
their members on Sir Derek’s pro-
posals.

The report also found that most
clients of the Government Actu-
ary’s Department were satisfied
with the service they received.
The review committee, though,

plans to consider whether public
service pension plans—which are
currently obligated to use the de-
partment’s services—should be al-
lowed a choice of actuaries.

The “central question for this
review, and for the actuarial pro-
fession, is how it can encourage
and ensure the availability of best
practice actuarial services to
users,” Sir Derek said in a state-
ment.

Comments are invited to be
submitted by February, and the
review’s recommendations will be
published in the spring.

The Faculty of Actuaries and
the Institute of Actuaries jointly
said that consultation meetings
for members of the profession
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Report proposes regulatory changes

would now be held to discuss the
report’s findings.

Adrian Waddingham, chairman
of the Assn. of Consulting Actuar-
ies, said that “our initial thoughts
are that, of the three alternative
models of regulation outlined in
the interim assessment, the model
of independent oversight is certain-
ly favored.” Mr. Waddingham not-
ed, though, that a suitable body to
carry out such oversight must be
found.

The Government Actuary’s De-
partment said it welcomed the re-
port and that it would respond in
full to the points raised.

The Morris report can be
viewed at, and the Penrose report
at www.hm-treasury.gov.uk.
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UNITED STATES BANKRUPTCY COURT « SOUTHERN DISTRICT OF NEW YORK
X

In a Proceeding Under Section
304 of the Bankruptcy Code

X Case No. 04-B-17990 (CB)

NOTICE IS HEREBY GIVEN that, in connection with the Petition filed on December 21, 2004, pursuant to section 304 of the
Bankruptcy Code (the "Petition”), with respect to Cavell Insurance Company Limited (the "Company"), the United States
Bankruptcy Court for the Southern District of New York (the "Bankruptcy Court") has issued an Order to Show Cause for
Preliminary Injunction, dated December 22, 2004 (the "Order"), pursuant to which a hearing will be held on January 12, 2005 at
2:00 p.m. before the Honorable Cornelius Blackshear in Room 601 of the Bankruptcy Court, One Bowling Green, New York, New
York (the "Hearing"), to consider the Petitioner's Request for a Preliminary Injunction on the terms as substantially set forth below:

1. enjoining all Scheme Creditors (as defined in the Order) from: (a) seizing, repossessing, transferring, relinquishing or
disposing of any property of the Company in the United States, or the proceeds of such property; (b) commencing or continuing
any action or legal proceeding in connection with any Claim (as defined in the Order) (including, without limitation, arbitration, or
any judicial, quasi-judicial, administrative or regulatory action, proceeding or process whatsoever), including by way of
counterclaim, against the Company or any property in the United States that is involved in the foreign proceeding, or any
proceeds thereof, and seeking discovery of any nature against the Company; (c) enforcing any judicial, quasi-judicial,
administrative or regulatory judgment, assessment or order or arbitration award obtained in connection with any Claim against the
Company, and commencing or continuing any act or action or legal proceeding in connection with any Claim (including, without
limitation, arbitration, or any judicial, quasi-judicial, administrative or regulatory action, proceeding or process whatsoever) or any
counterclaim to create, perfect or enforce any lien, attachment, garnishment, setoff or other claim arising out of a Claim against
the Company, or any of the Company's property in the United States, or any proceeds thereof, including, without limitation, rights
under reinsurance or retrocession contracts; (d) invoking, enforcing or relying on the benefits of any statute, rule or requirement of
federal, state, or local law or regulation requiring the Company to establish or post security in the form of a bond, letter of credit or
otherwise as a condition of prosecuting or defending any proceedings (including, without limitation, arbitration, mediation or any
judicial, quasi-judicial, administrative or regulatory action, proceedings or process whatsoever); () drawing down any letter of
credit established by or at the request of the Company in excess of amounts expressly authorized by the terms of the contract or
other agreement pursuant to which such letter of credit has been established; and (f) withdrawing from, setting off against, or
otherwise applying property that is the subject of any trust or escrow agreement or similar arrangement in which the Company
has an interest in excess of amounts expressly authorized by the terms of the trust, escrow or similar arrangement;

2. requiring all persons and entities in possession, custody or control of the Company's property in the United States or the
proceeds thereof, to turn over and account for such property to the Petitioner;

3. requiring all Scheme Creditors that are beneficiaries of letters of credit established by, on behalf or at the request of the
Company, or parties to any trust, escrow or similar arrangement in which the Company has an interest, to (a) provide notice to the
Petitioner's United States counsel of any drawdown on any letter of credit established by, on behalf or at the request of, the
Company, or any withdrawal from, setoff against, or other application of property that is the subject of any trust or escrow agree-
ment or similar arrangement in which the Company has an interest, together with information sufficient to permit the Petitioner to
assess the propriety of such drawdown, withdrawal, setoff, or other application, including, without limitation, the date and amount
of such drawdown, withdrawal, setoff, or other application, and a copy of any contract, related trust or other agreement pursuant
to which any such drawdown, withdrawal, setoff or other application, was made and provide such notice and other information
contemporaneously therewith; and (b) turn over and account to the Petitioner for all funds resulting from such drawdown,
withdrawal, setoff or other application, in excess of amounts expressly authorized by the terms of any contract, any related trust or
other agreement pursuant to which such letter of credit, trust, escrow, or similar arrangement has been established.

All parties-in-interest opposed to the Petitioner's Request for a Preliminary Injunction must appear at the Hearing at the time
and place set forth above. All papers submitted for the purpose of opposing the Petitioner's Request for a Preliminary Injunction
shall be filed with the Bankruptcy Court with a copy to Chambers of the Honorable Cornelius Blackshear and served on
Chadbourne & Parke LLP (Attn: Howard Seife, Esq.) so as to be received on or before January 10, 2005 at 5:00 o'clock p.m.,
New York time. The Order and supporting papers will be made available upon request at the offices of the Petitioner's United
States counsel at the address below:

In re Petition of Board of Directors of
CAVELL INSURANCE COMPANY LIMITED,
Debtor in a Foreign Proceeding.

CHADBOURNE & PARKE LLP
Attorneys for the Petitioners ¢ 30 Rockefeller Plaza ® New York, New York 10112 ¢ (212) 408-5100
Attn: _Howard Seife, Esq. ® Francisco Vazquez, Esqg.
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LEGAL NOTICE

NOTICE OF TERMINATION OF SOLVENT
SCHEME OF ARRANGEMENT

IN THE HIGH COURT OF JUSTICE
(IN ENGLAND AND WALES)

CHANCERY DIVISION
COMPANIES COURT
No 2390 of 2004
IN THE MATTER OF

BLACKFRIARS INSURANCES
LIMITED

and IN THE MATTER OF THE
COMPANIES ACT 1985

NOTICE IS HEREBY GIVEN in the matter of Blackfriars
Insurances Limited (the “Company”) that, following the
implementation of the Company’s scheme of
arrangement (the “Scheme”) on 23 July 2004 and the
subsequent payment of all Scheme Creditors’ Claims
(as defined in the Scheme), the Scheme terminated on
23 December 2004.
All Scheme Creditors’ payments have been despatched
by telegraphic transfer.
The Scheme has been implemented in accordance with
its terms and, accordin {;, it has been terminated and
no further payments shaﬁl be made to Scheme Creditors
by the Company in respect of Scheme Creditors’
Claims.
Should you have any questions regarding this notice,
please address them to Elaine Crawford at Unilever UK,
Walton Court, Station Avenue, Walton-on-Thames,
Surrey KT12 TUP, United Kingdom, telephone: +44 (0)
1932261 692, Facsimile: +44(0) 1932 261 705, email:
Elaine.crawford@unilever.com.
Dated: 3 January 2005

UNITED STATES BANKRUPTCY COURT « SOUTHERN DISTRICT OF NEW YORK

In re Petition of Board of Directors of UNIONE ITALIANA
(UK) REINSURANCE COMPANY LIMITED,
Debtor in a Foreign Proceeding.

In a Proceeding Under Section
304 of the Bankruptcy Code

X Case No. 04-B-17989 (CB)

NOTICE IS HEREBY GIVEN that, in connection with the Petition filed on December 21, 2004, pursuant to section 304 of the
Bankruptcy Code (the "Petition"), with respect to Unione Italiana (UK) Reinsurance Company Limited (the "Company"), the
United States Bankruptcy Court for the Southern District of New York (the "Bankruptcy Court") has issued an Order to Show Cause
for Preliminary Injunction, dated December 22, 2004 (the "Order"), pursuant to which a hearing will be held on January 12, 2005 at
2:00 p.m. before the Honorable Cornelius Blackshear in Room 601 of the Bankruptcy Court, One Bowling Green, New York, New
York (the "Hearing"), to consider the Petitioner's Request for a Preliminary Injunction on the terms as substantially set forth below:

1. enjoining all Scheme Creditors (as defined in the Order) from: (a) seizing, repossessing, transferring, relinquishing or
disposing of any property of the Company in the United States, or the proceeds of such property; (b) commencing or continuing
any action or legal proceeding in connection with any Claim (as defined in the Order) (including, without limitation, arbitration, or
any judicial, quasi-judicial, administrative or regulatory action, proceeding or process whatsoever), including by way of
counterclaim, against the Company or any property in the United States that is involved in the foreign proceeding, or any
proceeds thereof, and seeking discovery of any nature against the Company; (c) enforcing any judicial, quasi-judicial,
administrative or regulatory judgment, assessment or order or arbitration award obtained in connection with any Claim against the
Company, and commencing or continuing any act or action or legal proceeding in connection with any Claim (including, without
limitation, arbitration, or any judicial, quasi-judicial, administrative or regulatory action, proceeding or process whatsoever) or any
counterclaim to create, perfect or enforce any lien, attachment, garnishment, setoff or other claim arising out of a Claim against
the Company, or any of the Company's property in the United States, or any proceeds thereof, including, without limitation, rights
under reinsurance or retrocession contracts; (d) invoking, enforcing or relying on the benefits of any statute, rule or requirement of
federal, state, or local law or regulation requiring the Company to establish or post security in the form of a bond, letter of credit or
otherwise as a condition of prosecuting or defending any proceedings (including, without limitation, arbitration, mediation or any
judicial, quasi-judicial, administrative or regulatory action, proceedings or process whatsoever); () drawing down any letter of
credit established by or at the request of the Company in excess of amounts expressly authorized by the terms of the contract or
other agreement pursuant to which such letter of credit has been established; and (f) withdrawing from, setting off against, or
otherwise applying property that is the subject of any trust or escrow agreement or similar arrangement in which the Company
has an interest in excess of amounts expressly authorized by the terms of the trust, escrow or similar arrangement;

2. requiring all persons and entities in possession, custody or control of the Company's property in the United States or the
proceeds thereof, to turn over and account for such property to the Petitioner;

3. requiring all Scheme Creditors that are beneficiaries of letters of credit established by, on behalf or at the request of the
Company, or parties to any trust, escrow or similar arrangement in which the Company has an interest, to (a) provide notice to the
Petitioner's United States counsel of any drawdown on any letter of credit established by, on behalf or at the request of, the
Company, or any withdrawal from, setoff against, or other application of property that is the subject of any trust or escrow agree-
ment or similar arrangement in which the Company has an interest, together with information sufficient to permit the Petitioner to
assess the propriety of such drawdown, withdrawal, setoff, or other application, including, without limitation, the date and amount
of such drawdown, withdrawal, setoff, or other application, and a copy of any contract, related trust or other agreement pursuant
to which any such drawdown, withdrawal, setoff or other application, was made and provide such notice and other information
contemporaneously therewith; and (b) turn over and account to the Petitioner for all funds resulting from such drawdown,
withdrawal, setoff or other application, in excess of amounts expressly authorized by the terms of any contract, any related trust or
other agreement pursuant to which such letter of credit, trust, escrow, or similar arrangement has been established.

All parties-in-interest opposed to the Petitioner's Request for a Preliminary Injunction must appear at the Hearing at the time
and place set forth above. All papers submitted for the purpose of opposing the Petitioner's Request for a Preliminary Injunction
shall be filed with the Bankruptcy Court with a copy to Chambers of the Honorable Cornelius Blackshear and served on
Chadbourne & Parke LLP (Attn: Howard Seife, Esq.) so as to be received on or before January 10, 2005 at 5:00 o'clock p.m.,
New York time. The Order and supporting papers will be made available upon request at the offices of the Petitioner's United

States counsel at the address below:
CHADBOURNE & PARKE LLP
Attorneys for the Petitioners * 30 Rockefeller Plaza ® New York, New York 10112« (212) 408-5100
Attn: Howard Seife, Esq. ® Francisco Vazquez, Esq.
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Reimportation: Report cites risks of foreign drugs

Continued from page 1

According to the report, released
late last month, the volume of un-
approved prescriptions entering the
United States has grown massively.
Approximately 12 million prescrip-
tion drug products, at a total price
of nearly $700 million, entered the
United States through Canada last
year alone, primarily through pur-
chases via the Internet and Ameri-
can consumers traveling north of
the border.

“Some means of drug importa-
tion may be relatively safe in specif-
ic instances,” the report states, but
it warns that “there are significant
risks associated with the way indi-
viduals are currently importing
drugs.”

Many drug importation transac-
tions take place through poorly reg-
ulated and sometimes bogus Inter-
net operations that provide con-
sumers with products that are infe-
rior to U.S.-approved drugs, the task
force found.

The Food and Drug Administra-
tion has staunchly opposed the im-
portation of prescription drugs
from other countries. Under federal
law, it is illegal for anyone other
than the original manufacturer to
reimport prescription drugs into the
United States.

Nevertheless, a growing number
of states and municipalities openly
support drug reimportation, citing
the fact that prescriptions can be
purchased at reductions of 20% to
50% from Canada and other coun-
tries that—unlike the United

States—impose price controls on
drugs.

Illinois, Kansas, Maine, Minneso-
ta, Maine and Wisconsin have all
established means by which state
residents can obtain imported med-
ications, and Caldwell County,
N.C., and Burlington, Vt., this year
set up programs through which
their employees can acquire pre-
scriptions from Canada.

While the task force report did
not rule out the possibility of creat-
ing a commercial importation pro-
gram using authorized foreign
wholesalers and sellers in the Unit-
ed States, it emphasized that devel-
oping and implementing such a
program would carry substantial
costs and require appointing addi-
tional authorities. The increased
costs, in turn, would lower the po-
tential savings for consumers, ac-
cording to the report, while “overall
national savings from legalized
commercial importation will likely
be a small percentage of total drug
spending.”

The study also sought to discount
the generally held public notion
that most imported prescription
drugs are less expensive than Amer-
ican drugs; generic medications are
typically less expensive in the Unit-
ed States than they are abroad, it
said.

Furthermore, the study said, le-
galizing importation would bode
pootly for the future of the drug in-
dustry, because commercial impor-
tation would eliminate research
and development incentives for the

manufacture of new drugs. Making
importation legal also raises litiga-
tion risks, the study said, because
U.S. consumers and entities may
not have legal recourse against for-
eign pharmacies, distributors or
suppliers.

“If Congress were to pass legisla-
tion that did not address the serious
safety concerns identified in the
task force report, or if Congress
were to pass legislation that dis-
couraged innovation or stifled com-
petition,” wrote Secretary Thomp-

‘Importing medicines
from abroad is not a
long-term solution to the
health care challenges

patients face.

Dr. Paul Anthony
Pharmaceutical Research
& Manufacturers Assn.

son in a letter to members of
Congress, “the President’s senior
advisers would recommend a veto.”

The Chicago-based American
Medical Assn. said that it “applaud-
ed” the report for the “strong em-
phasis it placed on ensuring patient
safety and drug affordability.”

A spokeswoman for the office of
Illinois Gov. Rod R. Blagojevich,
meanwhile, asserted that the task
force’s study “does not bring any
new or valuable information to the
drug importation debate.”

“If HHS really wanted to help
Americans afford their medications,
it would take a close look at the I-
Save-Rx model we’ve put in place
that has already helped thousands
of people to safely obtain medica-
tions from Canada and the United
Kingdom,” the spokeswoman said,
referring to the Illinois’ online im-
portation program.

“Importing medicines from
abroad is not a long-term solution
to the health care challenges pa-
tients face,” said Dr. Paul Antony,
chief medical officer for the Wash-
ington-based Pharmaceutical Re-
search & Manufacturers Assn., in a
statement.

PhRMA maintains that there are
several safe and cost-effective alter-
natives to importing medicines,
such as increasing the use of generic
drugs and making use of the Medi-
care prescription drug benefit, slat-
ed to begin in January of 2006.

“Our position would be very
similar to what PhRMA said,” a
spokesman for New York-based
Bristol Myers Squibb Co. said.

Representatives from the phar-
maceutical companies Pfizer Inc.,
Wyeth, AstraZeneca P.L.C. and
GlaxoSmithKline P.L.C. could not
be reached for comment.

Sean Brandle, a vp at benefit con-
sulting firm The Segal Co. in New
York, said he doubts that Canada
could supply the United States with
all of the prescription drugs it con-
sumes each year. “On a large scale,
it’s economically unfeasible,” he
said.

Tort: President’s calls for reform praised

Continued from page 3

wrangling over the creation of a na-
tional no-fault trust fund to com-
pensate victims of asbestos-related
diseases. The trust fund, which
would have been paid for by defen-
dant companies and their insurers,
also failed to move forward in the
Senate.

The president’s words were just
what pro-tort reform forces had
been waiting to hear.

“I think they were pretty impor-
tant,” said Lawrence Fineran, vp-
regulatory and competition policy
at the National Assn. of Manufac-
turers in Washington. “It certainly
signals that it’s going to be a high-
priority agenda item for him, and,
certainly, his comments that he is
going to talk about it in the State of
the Union gladdened many hearts
in the legal reform community.”

“I think it sends a strong signal to
the Senate leadership to get their
ducks in a row early on this and to
start sending them measures,” Mr.
Fineran said. “The perfect place to
start is the Class Action Fairness
Act, because that one, more than
any other legal reform measure, is
just ready to go.”

“Presidential leadership is abso-
lutely essential to achieving mean-
ingful legal reform,” said David
Winston, senior vp-federal affairs in
the National Assn. of Mutual Insur-
ance Cos.” Washington office. “The
president has made legal reform

one of the Big Three items on his
legislative agenda for the 109th
Congress—which includes Social
Security reform, tax reform and tort
reform. NAMIC is obviously very
pleased that the president not only
is following through on a major
campaign theme but has been per-
sonally involved, even participating
personally in the lawsuit abuse pan-
el during the White House econom-
ic conference, which was extraordi-
nary.”

The Risk & Insurance Manage-
ment Society Inc. also greeted the
president’s comments.

“RIMS is pleased to learn that
President Bush plans to highlight
two issues important to RIMS dur-
ing the first year of his new term,”
said Janice Ochenkowski, vp-exter-
nal affairs for New York-based
RIMS.

“Class action reform is very im-
portant to RIMS members, as the
cost of class action litigation puts
many of our members at a competi-
tive disadvantage to their global
competitors. Medical malpractice is
another important issue to our
members, who need critical services
from physicians and facilities in all
parts of the U.S. The expense of
malpractice insurance is driving
doctors out of certain geographic
areas and away from high-risk spe-
cialties; facilities are closing, leaving
communities without necessary
medical services,” said Ms.

Ochenkowski, who is also senior
vp-global finance at Chicago-based
Jones Lang LaSalle Inc. “We hope to
see tort reform legislation enacted
during 2005.”

“He’s going to put the full weight
of the White House behind trying

'Presidential leadership
is essential to achieving
meaningful legal reform,’
and President Bush's
level of personal
involvement ‘'was

extraordinary.'
David Winston,
National Assn.
of Mutual Insurance Cos.

to move these, and he’s taking his
case directly to the American peo-
ple,” said Julie Gackenbach, assis-
tant vp-federal affairs for the Prop-
erty Casualty Insurers Assn. of
America in Washington.

“This is the first time any presi-
dent has put civil justice reform on
a top agenda,” said Victor Schwartz,
general counsel for the Washing-
ton-based American Tort Reform
Assn. “I think the most important
aspect of this is calling attention to
the issue. There are many other is-
sues in front of Congress and in
front of state legislatures, and I

e

think the fact that the president of
the United States has listed this as a
priority will, at the very least, see
that both Congress and state legisla-
tures give attention to the issue.”

“The results will be up to
Congress, but it certainly put things
up on the radar screen so the issue
gets attention, as contrasted to
many others that are competing for
the agenda of Congress and state
legislatures,” Mr. Schwartz said.

One insurance group was pleased
that the president moved beyond
his past reform themes to encom-
pass asbestos liability reform as
well.

“We're very encouraged that the
president—who has been a support-
er of class action and medical liabil-
ity reform—has added asbestos to
the list of tort reforms that he wants
to get passed in Congress,” said a
spokesman for the American Insur-
ance Assn. on Washington. “We
welcome the president’s leadership
and will work with the administra-
tion to get passage of needed tort
reform legislation.”

The president’s push for reform is
likely to be helped by changes in
the Senate’s composition, said Joel
Wood, senior vp-government af-
fairs for the Council of Insurance
Agents & Brokers in Washington.

“Our parochial interest in legal
reform not withstanding, it’s hard
to identify a set of issues on which
the election results would have

And while Segal neither advo-
cates nor condemns drug reimpor-
tation, it does stress to clients that
“it is technically illegal” and that
“it’s a real golden opportunity for
things like counterfeiting,” Mr.
Brandle said.

Sue Reinardy, administrator of
Wisconsin’s Department of Health
and Family Services, said, “I think
the report missed the opportunity
to outline how importation could
be done safely.”

House Minority Leader Rep. Nan-
cy Pelosi, D-Calif., called the argu-
ments against reimportation “tired”
in the face of “evidence that drug
reimportation can be done safely
and effectively.”

The Bipartisan Drug Import
Coalition, composed of U.S. repre-
sentatives from several states, also
stated it was disappointed with the
outcome of the task force report but
said it is not discouraged.

“With a wide majority of our
congressional colleagues and the
American people in support of im-
portation, we will continue to push
forward to pass importation legisla-
tion next year,” the coalition said in
a statement, referring to legislation
that would sanction drug imports
from Canada and Europe, intro-
duced in February 2004 by Rep. Gil
Gutknecht, R-Minn.

“We will not stop fighting to es-
tablish a workable and effective
plan to open our prescription drug
markets and allow all Americans to
access affordable drugs,” the coali-
tion said.

such a clear impact,” Mr. Wood
said.

Class action reform efforts, in
particular, will be affected by the
election results, he said. “Class ac-
tion was probably the most frustrat-
ing ordeal over the past two years,
because it was always about the
margin of one, two or maybe three
votes. A four-vote net plus in the
Senate makes a huge difference.”

“I think everyone in the business
community was gratified to see that
the president intends to makes a
translation of the election results in
the legal reform arena,” Mr. Wood
said. “Honestly, I don’t think it’s
going to require a tremendous
amount of political capital.”

But Mr. Wood noted that some
Republican lawmakers have been
unwilling to support federal tort re-
form efforts, holding that such is-
sues should be decided by the
states.

“Isn’t it funny how members of
Congress on both sides of the aisle
invoke the states’ rights admoni-
tion whenever it suits their philoso-
phy?” he noted.

An opponent of the president’s
efforts made the same point.

“l think that the president’s
strong support for placing restric-
tions on our legal system will help
move some of those proposals
along but certainly doesn’t mean
that the proposals will pass, because
the proposals still face considerable
opposition” from both sides of the
aisle, said Pamela Gilbert, a attorney
with the Washington law firm of
Cuneo Waldman & Gilbert L.L.P.
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Tsunami: At least 100,000 dead

Continued from page 1

ic Rim, but the Indian Ocean lacks
one because of the expense and the
rarity of tsunami activity, experts
note (see related story).

Sources say survivors’ misery will
be compounded because many lack
insurance to replace their dwellings
and businesses. In fact, coverage was
so scarce that losses are not expected
to have a material impact on insur-
ers or on the state of the world insur-
ance market, experts contend.

It is not unusual for a catastrophe
in that area to produce a horrific loss
of life and huge economic losses
while triggering “modest insurance
losses,” said Robert P. Hartwig, se-
nior vp and chief economist at the
Insurance Information Institute in
New York. “The penetration rate of
property insurance products in this
part of the world is pretty low.”

In Indonesia, for example, just $8
per capita was spent on nonlife in-
surance in 2003, compared with
$1,980 per capita in the United
States, according to the IIL

Despite the extent of the tsuna-
mi’s destruction, insured losses are
expected to be well below those
from the hurricanes that struck the
United States in 2004, Mr. Hartwig
said. Those storms left more than
$20 billion in insured damage.

Local market impact

The tsunami’s impact will be

Fraud:
PEOs to
pay SCIF

Continued from page 4
ance bill, according to SCIF.

“We hope that this judgment will
send a strong message and serve as
a deterrent against other companies
who are considering defrauding
California’s workers compensation
insurance system,” Charles Savage,
SCIF vp and general counsel, said in
a statement.

SCIF said it is still pursuing civil
action against individuals involved
in the alleged scheme, including
Mr. Clancy. California law prohibits
SCIF from commenting on possible
criminal action, but a spokesman
for the California Department of In-
surance, which prosecutes fraud,
said the agency has been notified of
the case. He declined to elaborate.

Mr. Clancy could not be reached
for comment, but a spokeswoman
for the office of Robert F. Schauer,
an attorney representing Mr. Clan-
cy, said that a default judgment was
issued because Mr. Clancy’s opera-
tions are defunct. Furthermore,
such a judgment does not prove
SCIF’s allegations, the spokeswom-
an said.

Employees of the leasing compa-
nies paid taxes, and the businesses’
workers comp arrangement was a
form of self-insurance, according to
Mr. Schauer’s office.

greatest on local insurance and rein-
surance markets, according to Bryon
Ehrhart, president of Aon Re Services
in Chicago. And it’s too early to pre-
dict just how severe that impact
might be, he said.

Insurance and reinsurance rates
could rise in the affected area, much
as they did in Florida after hurricane
season, Mr. Ehrhart suggested. “You
might also see changes in how cov-
erage is provided. Until people get a
handle on this risk, they may con-
sider excluding it,” he said, pointing
out that tsunami exposures are not
as thoroughly modeled as hurricanes
and earthquakes.

A small Bangkok-based reinsurer,
Thai Reinsurance Public Co. Ltd., is
expecting claims of around 100 mil-
lion baht ($2.6 million), said its se-
nior vp, Chuanchai Cheausamut.

Duncan Spoonet, a partner in the
Hong Kong office of Trowbridge De-
loitte, said most local insurers have
adequate reinsurance to withstand
the tsunami losses. The “brunt of the
claims will be borne by the world'’s
global reinsurers, whose greater capi-
tal base enables them to withstand
such catastrophes,” he said.

Local insurers’ “financial security
should not be threatened, and it is
likely that losses will be recouped in
the coming year, as premiums will
probably rise on the back of these
claims,” Mr. Spooner said.

Fitch Ratings said losses to “some
regional insurers may be large” and

could spur increased demand in the
region for finite risk reinsurance
products. While U.S. primary insur-
ers “are not likely to incur material
losses” from the catastrophe, some
“may have modest exposure on
property owned by multinational
companies,” a Fitch statement said.

Business interrupted

Any significant claims likely will
come from resort properties, said Mr.
Hartwig, with the potential for large
claims from marine and shipping
risks and infrastructure exposures.
“But compared to the scale of the
human suffering, the insurance loss-
es will be relatively modest,” he
pointed out.

Sofitel, a brand of the Accor hotel
chain, has suffered losses from the
tsunami. The chain said last week
that, of 415 guests at its Sofitel Khao
Lak in Phang Nga, Thailand, it had
accounted for 135. In a statement on
its Web site, the chain said the prop-
erty was “severely damaged” by the
water.

John Hall, London-based global
business unit director at GAB Robins
Group, said in a statement the
claims adjuster has received “several
claims from our global and Asian
clients, including utilities and intet-
national hotel chains.”

Hotel chains may be facing “pro-
longed business interruption” losses,
said Suzanne Douglass, managing

director with Willis Group Holdings
Ltd. in New York. The tsunami hit
during a busy tourist season, and in-
dications are that the tourist trade,
particularly in the Phuket area of
Thailand, “will be out of the running
for quite a period of time,” she said.

Computer companies with facili-
ties in the region were assessing their
operations late last week.

A spokesman for Intel Corp. said
neither of its two facilities in
Malaysia suffered damage or disrup-
tions to production or service at the
facilities. “There was no impact on
our operations in the area at all.”

Insurers and reinsurers began to
react to the crisis last week.

“We expect our exposure to be
limited to holiday resorts, personal
accident, travel insurance and ma-
rine risks,” said a Lloyd’s of London
spokesman. It was impossible last
week to determine the extent of the
marketplace’s exposure because
communications to the area were re-
stricted, he added.

Munich Reinsurance Co. said its
losses will be below $100 million eu-
ros ($135 million) and called that
amount a “limited claims burden”
for the Munich-based reinsurer.

Still, the amount is enough to
prompt Munich Re to consider how
it assesses its exposures in the region,
according to John Pyall, head of re-
gional nonlife claims and underwrit-
ing services in the reinsurer’s Singa-
pore office. “This will get us thinking
more about long-term risk manage-
ment,” he said.

Mr. Pyall said Munich Re’s expo-
sures include coverage written on oil

Region lacks warning system

The death toll from the tsunami
that devastated parts of Asia last
week could have been lower had
a tidal warning system been in
place, but cost considerations
and the rarity of tsunamis in the
Indian Ocean meant that there
was little impetus to establish
such a system.

Despite its staggering destruc-
tiveness, a tsunami with the force
of the one that struck Dec. 26 is
an event that residents of the In-
dian Ocean region had hardly
considered. Residents and gov-
ernments had concentrated on
other issues rather than an ex-
pensive system that would sound
an alert in the unlikely event that
a tidal wave were spawned.

Tsunamis are more common
in the Pacific Ocean, where a sys-
tem of buoys that transmit infor-

mation about the formation of

waves is in place to send a warn-
ing if a seismic event occurs, said
Michael Schlacter, chief meteo-
rologist at Weather 2000 Inc., a
meteorological consulting firm in
New York.

Such a system to detect a
tsunami is not in place in the In-
dian Ocean, Mr. Schlacter point-
ed out, because “it is a less fre-
quent event.” The last major
tsunami in the Indian Ocean oc-
curred more than 100 years ago.

But another important reason
for the lack of a system comes
down to economics, Mr. Schlac-
ter said. Many of the areas along

the Indian Ocean coastlines are
impoverished, and a warning sys-
tem, “as part of their budget, is a
low priority,” he said. Instead,
governments concentrate on ef-
forts such as “feeding people and
disease prevention rather than
setting up an expensive detection
network,” he said.

“T am not surprised that there
is not such a system in place,”
said Duncan Spooner, a partner
in Trowbridge Deloitte’s Hong
Kong office. “The recent
seaquake is the largest event of
this magnitude in living memo-
ry. It would have taken consider-
able foresight to imagine a catas-
trophe of this extent.”

Even if a warning system had
been in place, it might have had
little effectiveness against the re-
cent tsunami, sources note.

The speed of the waves, by
some estimates more than 400
mph, meant they would likely
have raced to shore before a large
evacuation could have been un-
dertaken, sources say. And prop-
erty would have had little chance
against withstanding such force,
regardless of any warning.

“Obviously, detection and pre-
diction can help, but it's not go-
ing to mitigate the physical ef-
fect,” said Mr. Schlacter.

Property owners in the region
have few choices when preparing
for the possibility of such an
event, experts say.

Building codes are not strin-

e

gent in most parts of the region
and, therefore, do little to en-
courage property owners to
strengthen  their  buildings
against earthquakes and tidal
waves.

“Building codes in many of
these areas are absolutely nonex-
istent,” said Robert P. Hartwig,
senior vp and chief economist at
the New York-based Insurance
Information Institute. “Certainly,
resorts and hotels build to certain
standards, but that doesn’t mean
they can withstand a 40-foot wall
of water.”

Many of the property owners
in poor areas would not be able
to afford the cost of meeting
strict building codes, and govern-
ments are unlikely to impose
such a burden on them, Mr.
Schlacter pointed out.

In addition, far fewer proper-
ties in the region are covered by
insurance than in more devel-
oped countries.

Those property owners that
can afford insurance should care-
fully review their coverage, said
Mr. Spooner.

It is important “to read the
small print of their policies and
make sure they cover natural dis-
asters such as this one. In the
wake of this disaster, it would not
be surprising if some insurers
opted not to cover beachfront
properties against the risk of
tsunamis,” he said.

—By Michael Bradford

January 3, 2005

drilling platforms in the region af-
fected by the waves.

Swiss Reinsurance Co. said it ex-
pects its losses to be below 100 mil-
lion Swiss francs ($88.2 million).

A spokesman for Hannover Rein-
surance Co. said the reinsurer ex-
pected its losses from the tsunami to
be in the “low double-digit million
euros” range, while Bermuda’s ACE
Ltd. said it did not expect any mate-
rial losses.

American International Group
Inc. Chairman and Chief Executive
Officer Maurice R. Greenberg said in
a statement that early indications are
that “AIG will not have significant
business exposure or losses,” and
Australian insurer QBE Insurance
Group Ltd. said its losses from the
event are not expected to be extraor-
dinary because the insurer has re-
duced its exposure in Asia and aug-
mented its reinsurance protection
for catastrophic events.

Coverage questions

Insurers will be sorting out some
coverage questions as they work to
settle claims in the coming weeks.

Because the tsunami was triggered
by an earthquake, policyholders and
their underwriters will be looking
closely to determine whether such
events are excluded in property poli-
cies.

Mr. Ehrhart of Aon Re said flood
coverage alone likely will apply,
even though the flooding was the
end result of an earthquake. Policies
generally carry “very specific defini-
tions of an occurrence,” he noted,
and coverage decisions are going to
be made according to that wording.

Even though flood coverage is
likely to be triggered, Mr. Ehrhart ac-
knowledged that “there may be
some substantial debate, depending
on what the policy says.”

Ms. Douglass said while flood cov-
erage may apply in some instances,
it may not in many others.

“If you look at the definition of an
earthquake,” she noted, it includes
tsunamis in most policies, while that
language could be absent in flood
coverage. Insurers could take the
stance that, because the “proximate
cause of the tsunami was an earth-
quake,” only earthquake cover will
apply, she added.

“You will have to look very care-
fully at the applicable definitions” to
understand whether coverage ap-
plies, Ms. Douglass said.

Sarah Veysey and ]. Nils Wright con-
tributed to this report.
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Late News

Continued from page 1

proposed model legislation on broker
disclosure during a Dec. 29
conference call of its members. The
model measure amends the NAIC's
current Producer Licensing Model
Act. The commissioners approved
the portion of the measure that
requires brokers to disclose to their
customers the amount of
compensation they receive from an
insurer and how that compensation
is calculated. During the call, the
commissioners also agreed that the
NAIC Task Force on Broker Activities
should give further consideration to
the development of additional
requirements.

Reserves improve
for U.S. insurance industry

The domestic property/casualty
insurance industry had a reserve
deficiency of $43.5 billion to $61.5
billion as of year-end 2003,
according to Fitch Ratings. This is an
improvement from the estimated
$46 billion to $77 billion deficiency
at year-end 2002, according to a
report issued by the rating agency.
Fitch said the year-end 2003 figure
reflects deficiencies in long-tail
casualty lines for accident years

Spitzer: End
not near

Continued from page 1
tice lines of coverage.

The latest comments from Mr.
Spitzer’s office followed a report. in
The New York Times that Mr.
Spitzer—who has announced plans
to seek the Democratic nomination
for governor of New York—intend-
ed to cede the insurance and other
investigations to federal authorities.

The attorney general’s office de-
nied the report as “absurd” and said
it mischaracterized Mr. Spitzer’s ob-
servation that federal agencies, no-
tably the Securities and Exchange
Commission, have stepped up en-
forcement actions and may play a
larger role in future investigations.

“The office has many active in-
vestigations that will be pursued as
aggressively as ever,” the statement
read. “Several significant develop-
ments will occur early in the New
Year that will again demonstrate
that this office is a national leader
in protecting the interests of in-
vestors and consumers.”
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1997-2002, including general liability,
workers compensation, medical
malpractice and commercial
multiperil; asbestos exposures from
prior to the early 1970s; and other
identified and unidentified latent
exposures, including environmental
claims, tobacco, silica or other
product liability losses.

Watson Wyatt subpoenaed
by Spitzer's office

Watson Wyatt & Co. Holdings
disclosed in a filing with the SEC that
it has received a subpoena from New
York Attorney General Eliot Spitzer's
office. Watson Wyatt said it would
cooperate with the request, which
seeks information on compensation
for insurance placements, including
so called “override" payments. Such
payments accounted for less than
0.2% of the firm's revenues over the
past four years, the company said.

Final rules released
on HIPAA compliance

Three government departments
have issued identical final
regulations concerning group health
coverage under the Health Insurance
Portability and Accountability Act of
1996. The rules, promulgated by the
departments of Health and Human
Services, Labor and Treasury, set
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limits on pre-existing condition
exclusions that can be imposed,
among other things. The rules also
require group health plans and group
health insurers to offer “special
enrollment” under certain situations.
The final requlation, which appears in
the Dec. 30 Federal Register,
becomes effective for plan years
starting on or after July 1, 2005.

Treasury, IRS issue
401(k) requlations

The Treasury Department and
Internal Revenue Service have
released final regulations regarding
401(k) plans. Among other things,
the regulations, which appeared in
the Dec. 29 Federal Register, remove
the disaggregation requirement of
Employee Stock Ownership Plan and
non-ESOP portions of a plan for
nondiscrimination testing purposes.
The regulations also clarify hardship
distribution rules. The new rules
apply to plan years beginning on or
after Jan. 1, 2006, but plan sponsors
are allowed to apply the final
regulations to any plan year that
ends after the rules appeared in the
Federal Register.

Briefly noted

The New York State Assembly
Insurance Committee has

rescheduled a public hearing on the
investigations into brokerage
compensation practices. The
hearing, originally scheduled for Dec.
6, 2004, will be held Jan 7....
Maryland Gov. Robert Ehrlich
pledged to veto House Bill 2, a
compromise medical malpractice
reform bill approved last week by the
Democratically controlled
Legislature. The Republican
governor, who convened a special
legislative session last week to deal
with the state’s medical malpractice
problems, particularly objected to
the bill's call for a special tax on
health maintenance organizations to
pay for a fund that would partially
offset doctors’ malpractice insurance
costs....The California Insurance
Department has sent letters of
inquiry to the California-domiciled
insurance units of Woodland Hills,
Calif.-based Zenith National
Insurance Corp., asking about its
arrangements and dealings with its
agents and brokers, according to the
workers compensation insurer.
California’s insurance department
has joined New York Attorney
General Eliot Spitzer in investigating
broker compensation and other
practices. Zenith said it will
cooperate with the inquiry and
believes it is in compliance with

all applicable statutes and
reqgulations.

Makeup: Appearance rule upheld

Continued from page 3

when she refused to follow the
rule on makeup. She sued the casi-
no, charging it with sex discrimina-
tion.

In upholding a lower court deci-
sion dismissing the case, the appel-
late court said Ms. Jespersen “had
the burden of producing admissible
evidence that the ‘Personal Best’ ap-
pearance standard imposed a
greater burden on female beverage
servers than it does on male bever-
age servers. ...She has not met that
burden.”

The court said the U.S. Supreme
Court’s 1989 decision in Price Wa-
terhouse vs. Hopkins, in which the
court held an employer may not
force its employees to conform to
sex stereotypes, does not apply. The
Price Waterhouse case involved an
employee who was told her partner-
ship chances would be improved if
she learned to behave more femi-
ninely, including by wearing make-
up.
Although “we have applied the
reasoning of Price Waterhouse to
sexual harassment cases, we have

not done so in the context of ap-
pearance and grooming standards
cases, and we decline to do so
here,” the decision states.

In his dissent, Judge Sidney R.
Thomas said: “Harrah’s fired Jes-
persen because of her failure to con-
form to sex stereotypes, which is
discrimination based on sex and is
therefore impermissible” under civil
rights law. In addition, “Jespersen
created a triable issue of fact as to
whether the policy imposed un-
equal burdens on men and women,
because the policy imposes a re-
quirement on women that is not
only time-consuming and expen-
sive but burdensome for its require-
ment that women conform to out-
dated and impermissible sex stereo-
types.”

A spokesman for Harrah’s said
there is “a long history of case law
that upholds employers’ right to
impose certain appearance stan-
dards on employees who are deal-
ing with the public, and this is
just the latest in that series of cas-
es.”

Gary Peck, executive director of

the Las Vegas-based American Civil
Liberties Union of Nevada, which
submitted an amicus brief on Ms.
Jespersen'’s behalf, said: “We think
it is odd that the majority would ar-
gue that the case wasn’t about sex
discrimination when the rules that
were enforced were so obviously in-
tensely gender-based and gender-
based in a way that plays to gender
stereotypes. It’s really not about job
performance.”

Ms. Jespersen’s attorney, Jennifer
C. Pizer, senior counsel in Lambda
Legal Defense & Education Fund
Inc.’s Western regional office in Los
Angeles, said in a statement that
the decision “misapplies key legal
precedents that have protected
working women for many years.”
Title VII “requires the protection of
women from burdensome sex
stereotypes,” but the appellate deci-
sion “makes those protections hol-
low,” said Ms. Pizer.

Darlene Jespersen vs. Harrah’s Operat-
ing Co. Inc., No. 03-15045, 9" U.S.
Circuit Court of Appeals.
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Online Poll

[ 12/27-12/30 ]

Do you think Social Security

should be amended to allow

beneficiaries to invest their
contributions?

Do not know 6.2%

No
52.6%

Bl Stock Index

[ 12/27 - 12/30 ]

Up-to-the-minute data for
all 87 companies that comprise
the BI Stock Index can be found
at www.businessinsurance.com.

Percentage change of BI Stock
Index vs. key indicators

BI Stock Index

2371.30 -0.10

Dow Jones

10,800.30 -0.25

S&P 500

1213.55 .028

Largest gains

Unico American Corp. 4.42%

Farifax Financial Holdings Ltd. 3.81%
Allmerica Financial Corp. 3.65%
HCC Insurance Holdings 3.55%
United HealthGroup 3.35%
Largest losses

Vesta Insurance Co. -6.74%
Baldwin & Lyons Inc. -3.75%
EMC Insurance Group Inc.  -3.53%
CNA Surety -2.60%
ProAssurance -2.35%
Weekly change

by market segment

Brokers 0.45%
Insurers/Reinsurers -1.08%
Managed Care Organizations  1.13%

Source: FinancialContent Inc.
(http://financialcontent.com)
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