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In Brief

AlG ratings outlook
now stable: Best

AM. Best Co. Inc. revised its
outlook on American
International Group Inc. and
AIG's main operating units to
stable from negative, saying
that AIG's troubles seem largely
behind it. Best also affirmed
AIG's bbb issuer credit rating.
Best revised to stable the
outlook for AIG unit Chartis
Inc.'s U.S. insurance group and
its members, as well as the
Lexington Insurance Pool and
its members. The units’ A
financial strength ratings were
affirmed.

Commercial P/C
rates up 2.8% in Q4

Commercial property/casualty
rates increased an average of
2.8% during the fourth quarter
of 2011 compared with the same
period a year earlier, the
Council of Insurance Agents &

See IN BRIEF page 21
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REUTERS

The Costa Concordia cruise ship suffered extensive hull damage after running aground and partially sinking off the
Isola del Giglio, Italy, earlier this month.

Cruise ship disaster

Questions on liability,

ance rates is not yet clear.

hits marine insurers

the ship struck a rock and cap-

LIABILITY & LITIGATION

Will decision
on monitoring
hit employers?

High court ruling
could shape privacy

By JUDY GREENWALD

WASHINGTON—The Supreme
Court’s ruling that long-term
police GPS monitoring of a sus-
pected drug dealer constituted
trespassing is expected to be
influential as lower courts tack-
le such privacy issues in the
workplace.

The high court’s unanimous
ruling last week in United States
vs. Antoine Jones also indicates
how the court is likely to rule
when it confronts privacy in
the workplace head-on, they
say.

Employers that decide to use
GPS devices on their fleet vehi-
cles or smartphones to track
workers’ activities could avoid
potential problems by telling
workers of the tracking (see sto-
ry, page 20).

Meanwhile, New York’s
highest court will consider the
use of GPS tracking in a case
that involves the workplace (see
story, page 20).

According to last week’s rul-
ing by the U.S. Supreme Court,
authorities obtained a search
warrant in 2005 permitting
installation of GPS on a vehicle

The loss of the 126,214 ton  sized. Late last week, Italy-based
” ' ship, which ran aground Jan. 13  Costa Cruises offered €11,000 registered to Mr. Jones’' wife.
SPOTLIGHT enwronment 1mp act off the island of Giglio, Italy, (§14,225) in compensation to pas- The warrant authorized the
ClOle Clazms pzcture shortly after setting sail on a  sengers who were unharmed in GPS installation in the District
CAPTIVE INVESTMENT Mediterranean cruise with 4,200  the disaster. of Columbia within 10 days;

MANAGEMENT
Financial crisis, regulators
spur more conservative
investments; creative tactics;
profits deployed to limit risks;
caution is norm in captive
asset investments. PAGE 9

By SARAH VEYSEY

ISOLA DEL GIGLIO, Italy—Insurers
continue to count the cost of the
Costa Concordia cruise ship disas-
ter and attorneys are preparing
class action claims on victims’
behalf, but experts say the impact
of the tragedy on marine insur-

people aboard, could become the
largest marine insurance loss on
record, experts say.

The largest insured loss to date
was the 1989 Exxon Valdez disas-
ter, which cost insurers about
$500 million, including extensive
pollution costs.

At least 16 people died when

crain

The ship’s captain has been
charged with negligent manslaugh-
ter and placed under house arrest.

According to analyst estimates,
insured losses could range from
$500 million to $1 billion.

The cruise ship was insured in
the international insurance and
reinsurance markets and has lia-
bility coverage in the protection

instead, agents installed it 11
days later in Maryland and
tracked the vehicle for 28 days.
Mr. Jones and others were sub-
sequently indicted for drug traf-
ficking.

Alower court suppressed GPS
data obtained while the vehicle
was parked at Mr. Jones’ resi-
dence, but admitted the rest,
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MOST POPULAR STORIES

Workers comp insurers face
unprofitable future: S&P

Employer did not communicate
FMLA policy, can't fire worker
Hannover Re expects ‘major
loss’ from cruise ship disaster

U.S. commercial insurance rates
expected to rise: Marsh

N.Y. court affirms $420M

Travelers asbestos award

BusinessInsurance.com . Commercial P/C rates up 2.8%
@ in fourth quarter of 2011

Travelers profit down
but pricing rebounds sharply

solution

NEED ANSWERS? The Business
Insurance Solution Arcs feature
original Bl content and relevant
outside views that help readers
identify and analyze a problem,
then implement a solution.
Current arcs cover cyber risks,
opioid abuse and mid-market
issues, with more coming soon.

Former Aon executives join
Third Point Re

EEOC charges restaurant chain
with harassment, retaliation

Rise in Calif. comp indemnity
costs may be due to recession

GET ONLINE NEWS EACH DAY
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WHITE PAPER: Minimize
mobile workforce liabilities.

www.Businessinsurance.com/
whitepapers

AWARD: Nominations are

due Feb 7. Forms available at
www.Businessinsurance.com/

BMOYNominate.

EXECUTIVE MOVES: A
full list of this week's
personnel moves and
promotions can be
seen at www.Business
Insurance.com/
ComingsandGoings.
Check back daily for
additional postings,
and sign up for the
weekly email.

2012 RISK MANAGEMENT
SUMMIT: Register online at
www.Businessinsurance.com/
RMSummit
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REINSURANCE

London-based BMS Group Ltd. recently opened
an office in New York and announced that the
new office would be the base of Group CEO
Carl Beardmore. Mr. Beardmore recently dis-
cussed the development with Senior Editor Mark
A. Hofmann.

BMS sets sights

on expansion
in U.S. market

Q: Why move to the United States? Why now?

BMS has had a presence in the States for
a number of years, but it may be described
as not widely publicized and probably not
as expansive as it needed to be to make
head roads into the market. About 18
months ago, we moved to a new strategy
where we determined that, as a group, we’'d
like to create the alternative to the big play-
ers in the marketplace. And in order for us
to do that, we needed to have a far more vis-
ible and expansive presence in the U.S. to
persuade clients to trust us with their busi-
ness. It's very much on the back of a new
strategic direction for BMS Group, and very
much on the back on what the clients are
telling us they need to see from us to allow
them to support us with our business.

Q: Will the actual headquarters of BMS remain
in London?

The headquarters will remain in London.
I will be splitting my time in a way, which
means [ will spend a majority of my time in
the U.S., but obviously we still have very
important obligations within London. In
order to fuel and drive the reinsurance ele-
ment of our strategy, which is a very U.S.-
centric strategy for the time being, I just
think it’s right that I spend an appropriate
amount of time in the U.S. supporting the
reinsurance strategy and placing me very
closely to the clients. I have an aspiration to
be seen as the most accessible CEO in the
marketplace. In order to do that, I have to
spend more of my time in the U.S. than I do
in London.

Q: Have you already moved to the United
States?

It's something that will be a transitionary
move. We were delighted last week to
announce the opening of our New York
office, which is a significant step forward in
the expansion of the U.S. platform. The
opening of that office acted as a catalyst for
me to start the process of me transitioning

See BEARDMORE page 19
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Planners tackle Super Bowl risks

Potential liabilities rocket

as fans descend on city
By RODD ZOLKOS

INDIANAPOLIS—When football fans tune
in to the National Football League’s Super
Bowl XLVI on Feb. 5, they won't see the
years of risk management efforts that pre-
ceded it.

Fans likely also will be unaware that the
exposures that have been addressed
include not just the event inside Indi-
anapolis’ Lucas Oil Stadium, but those
extending far beyond the venue’s gates.

“The planning of an event the size and
scope of the Super Bowl has been going on
for years in advance of the event,” said
Lori Shaw, director of sports and leisure in
the entertainment practices group at Aon
Risk Solutions in Charlotte, N.C.

“In any major event, the planning from
a risk management perspective as well as
an insurance perspective...takes place
years ahead,” said Lance Ewing, leader of
the hospitality and leisure industry prac-
tice group at Chartis Inc. in Memphis,
Tenn.

Beyond the game itself and the fans it
will bring to Indianapolis, there are vari-
ous events leading up to the game involv-
ing temporary venues, a host of sponsor-
ships, the game broadcast and other relat-
ed exposures, including the host city’s rep-
utation.

“There are so many different stakehold-
ers in an event like this,” said Ms. Shaw.

“The Super Bowl has become more than
a football game,” said Chris Rogers, direc-
tor of risk control, national entertainment
group, at Aon Risk Solutions in Los Ange-
les. “It’s a weeklong event.”

Surrounding the game itself, risks range
from slips and falls to acts of terrorism,
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Among facilities that Indianapolis code enforcement officials have checked for safety are
tents, stages and even the massive XLVI Roman numerals at the city’'s Monument Circle.

Ms. Shaw said.

Planning also has included “what hap-
pens if there’s a weather event that affects
ingress and egress,” Ms. Shaw said in not-
ing the need for contingency plans in case
the venue becomes unavailable or the
event has to be rescheduled.

In addition, an event of the Super
Bowl’s scale “speaks to the need for a very
clear, defined evacuation plan,” she said.

The halftime show is another challenge,
Mr. Rogers noted, “especially when they
do things like, ‘Let’s bring in 400 or 500
young people to stand around the stage
and dance.””

Mr. Ewing cited possible risks such as a
mass illness at the game and determining
whether local hospitals could accommo-

date a sudden influx of 25,000 to 30,000
patients. With terrorism and law enforce-
ment exposures, it’s also been necessary to
consider whether the governor could
mobilize the National Guard if needed.

“Even down to the flyover that many
times occurs,” Mr. Ewing said, “those are
all things that have to be orchestrated and
thought of from a risk management per-
spective.”

In terms of insurance, “You've got quite
a variety of markets that will participate in
the insurance portfolio of an event like
this,” Ms. Shaw said. She expects general
liability coverage for the Super Bowl to
exceed $100 million, with additional cover-

See SUPER BOWL page 18

WORKERS COMPENSATION

NFL injury suits may turn on comp rules

League likely to raise
exclusive remedy defense

By SHEENA HARRISON

The National Football League is expected
to use an exclusive remedy defense in lia-
bility litigation filed by hundreds of for-
mer pro football players who suffer from
concussion-related injuries and cognitive
disorders.

The NFL is named as a defendant in 21
suits that allege the league negligently
misled at least several hundred players
about the dangers of concussions and oth-
er head injuries. Riddell Inc., the league’s
official helmet maker, also is named as a
defendant in some of the suits.

The lawsuits have been filed in various
federal courts, including Atlanta, Miami,
New York and Philadelphia.

In Miami last week, a hearing was held
to determine whether the concussion cas-
es should be consolidated into multidis-
trict litigation, and the NFL and some
plaintiffs asked for the cases to be heard in
Philadelphia. A decision is expected in 30
days, said Richard Lewis, a partner with
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Patrick Surtain, who played in the NFL from
1998 to 2008, is among players suing the
league for concussion-related memory loss.

Hausfeld L.L.P. in Washington.
Additional lawsuits could be filed in the
case, said Mr. Lewis, whose law firm repre-
sents more than 100 former NFL players.
Michael McGlamry, an attorney with
Pope, McGlamry, Kilpatrick, Morrison &
Norwood P.C. in Atlanta who represents
about 50 players, said it’s likely that the
NFL will argue football players who suf-
fered concussions should be covered sole-

ly by provisions of the league’s collective
bargaining agreement.

Those include workers compensation,
disability benefits and the NFL'’s 88 Plan,
which pays for medical and custodial care
of retired NFL players with dementia.

While some players have been able to
receive benefits for concussion-related
injuries, Mr. McGlamry said player attor-
neys are seeking to prove, in part, that
their clients face health problems due to
negligence that extended beyond typical
workplace hazards.

“I think this is something that you're
going to see more and more players
become a part of...and I think the general
public will be amazed at the numbers of
guys that are suffering from these kinds of
injuries,” Mr. McGlamry said.

The NFL declined to comment about
the pending lawsuits. In a statement, the
league said it “has long made player safety
a priority and continues to take steps to
protect players and to advance the science
and medical understanding of the man-
agement and treatment of concussions.”

“The NFL has never misled players with

See CONCUSSIONS page 18
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HEALTH CARE REFORM

Religious groups get delay on contraceptives

Employers granted
extra year to comply

with mandate
By JERRY GEISEL

WASHINGTON—Federal regulators
may have given employers affiliat-
ed with religious organizations an
extra year to ensure that their
health plans fully cover prescrip-
tion contraceptive services, but
those employers should not
regard the move as anything more
than a delay.

While employers affiliated with
religious organizations and some
lawmakers oppose the health care
reform law-related mandate, there
likely is not sufficient support in
Congress to overturn the rule,

experts say.

The rule, announced this
month by Department of Health
and Human Services Secretary
Kathleen Sebelius, will go into
effect in two stages.

For most employers, the
requirement, like a previous pro-
posal, will apply to plan years that
start on or after Aug. 1, 2012. As
most employers offer calendar-
year plans, the requirement will
apply to the majority of plans on
Jan. 1, 2013.

The shrinking percentage of
employers with health plans that
have grandfathered status under
the reform law, are exempt from
the contraceptive mandate. But to
maintain grandfathered status,
plans cannot ever increase coin-
surance requirements and are
sharply limited in how much they

can increase employee copay-
ments or premium contributions,
among other things.

Religious-affiliated organiza-
tions, such as Catholic health
care systems and universities,
would have an additional year
before they would have to com-
ply. For such organizations, the
mandate would apply for plan
years starting on or after Aug. 1,
2013.

“This additional year will allow
these organizations more time
and flexibility to adapt to this new
rule,” Ms. Sebelius said.

Besides grandfathered plans,
the only organizations automati-
cally exempt from the mandate
are certain religious employers,
such as a church whose purpose is
the “inculcation” of religious
tenets, primarily employs those

who share its religious tenets, and
primarily serves those who share
its religious tenets.

It isn't known how many
employers will have to upgrade or
expand their prescription drug
plans to comply with the new
requirement.

Such coverage is “widespread
but by no means universal,” said
Michael Thompson, a principal
with  PricewaterhouseCoopers
L.L.P. in New York.

Aside from employers with reli-
gious objections, some may not
offer prescription contraceptive
coverage because they limit pre-
scription drug coverage to treat-
ment of diseases or other medical
problems, consultants say.

“This does not fit that catego-
ry,” Mr. Thompson said.

On the other hand, many

employers view this as a “family-
friendly, visible and widely appre-
ciated benefit,” he said.

And some employers view cov-
erage of contraceptives as the
same as any other prescription.

“Whether it's for regulation/
control of a woman’s period, long-
term contraception, or short-term
family planning, I think plans
should cover these prescriptions,
just like any other medication,”
said Joseph P. Molloy, vp-bene-
fits/femployee services at North
Shore-LIJ Health System in Lake
Success, N.Y.

For those employers that will
have to add the coverage, the
additional cost will be modest,
certainly less than 1% of total
health care plan costs, said Rich

See CONTRACEPTION page 21
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Boehner vows
speedy repeal
of LTC measure

Suspended program
deemed unworkable
by administration

BY JERRY GEISEL

WASHINGTON—The U.S. House of
Representatives this week will vote
on legislation that would kill a
health care reform law provision
to establish a voluntary long-term
care program, House Speaker John
Boehner, R-Ohio, said.

“We will repeal the CLASS Act,”
Speaker Boehner said during an
address last week before the
National Assn. of Health Under-
writers conference in Washington.

CLASS is the acronym for the
Community Living Assistance Ser-
vices and Supports Act, which was
incorporated in the 2010 health
care reform law.

“Let’s get it off the books,”
Speaker Boehner said of the pro-
gram.

This month, the House Ways
and Means Committee approved
the bill, H.R. 1173, to kill the pro-
gram, implementation of which
the Obama administration sus-
pended in October on grounds of
being unworkable.

Administration officials said the
program would have been
unworkable because of its volun-
tary nature, with massive adverse
selection that would have sent
LTC premiums spiraling.

Speaker Boehner did not
address the bill’s prospects of pas-
sage in the Senate. But benefits
experts say the repeal bill would
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Speaker John Boehner said the
House will vote this week to kill
the CLASS Act.

have an uphill battle winning
approval in the Senate, where
Democrats are in the majority.

Some Democrats “don’t want to
be on an anti-Affordable Care Act
bandwagon,” said Gretchen
Young, senior vp-health policy
with the ERISA Industry Commit-
tee in Washington.

Business groups have opposed
the program due to fears that it
could, if implemented, lead to a
taxpayer bailout.

“It would not have been finan-
cially viable. It would have been
quintessential adverse selection.
The design made no sense,” said
National Business Group on
Health President and CEO Helen
Darling in Washington.

“The program could have
become a big sinkhole,” Ms.
Young said.

Turning to the health care
reform law, which he strongly
opposes, Speaker Boehner said its
costs ultimately will bankrupt the
country.

“It will ruin” what has been the
world’s best health care system, he
said.

See BOEHNER page 21

WORKERS COMPENSATION

State to certify workers comp lawyers

Pa. program offers
attorneys option
to tout expertise

By SHEENA HARRISON

HARRISBURG, Pa.—The Pennsyl-
vania Bar Assn. says a certifica-
tion program for workers com-
pensation attorneys in the state
will assist injured workers and
insurers in finding qualified rep-
resentation for comp cases.

The Pennsylvania Supreme
Court issued an order earlier this

month that allows the state bar
association’s Workers’ Compen-
sation Law Section to act as a cer-
tifying organization through Jan-
uary 2017.

John Bagnato, chairman of the
association’s certification com-
mittee, said the certification will
be the first offered by the state
bar in any law specialty, and that
the association believes the des-
ignation will help workers comp
law specialists to stand out in
their field.

“It would benefit attorneys by
having something that’s rock
solid upon which to represent

their competence,” said Mr. Bag-
nato, who is an occupational dis-
ease defense attorney with the
Spence Custer Attorneys at Law
firm in Johnstown, Pa. “Right
now, there isn’t anything.”

In turn, he said the certifica-
tion will provide a compass for
clients seeking workers comp
attorneys.

“If they're certified in it, that
will mean to the public that they
can rely on that person,” Mr.
Bagnato said. “And that’s not
true just of claimants, but that’s

See ATTORNEYS page 21

Ms. Briggs

Ms. Gaynor

Ms. Gillikin

Mr. Susina

Business Insurance makes staff changes

Business Insurance has made sev-
eral changes to its staff.

Rebecca Briggs has been pro-
moted to events director, with
responsibility for leading all of
the publication’s special events.

Ms. Briggs, who is based in
New York, joined Business Insur-
ance in 2008 as events manager.
Since then, she has led various
events and awards programs,
including the Risk Management
Summit and the Women to
Watch Leadership Workshop

and Luncheon, as well as events
recognizing the Risk Manager of
the Year® and Risk Management
Honor Roll®, and the Buyers
Choice Award winners, among
others.

Before joining Business Insur-
ance, Ms. Briggs worked at the
Financial Times, where she was
responsible for the execution of
all conferences, events and
awards programs in the United
States, Canada and South Amer-
ica. Prior to that, she managed

events for several trade publica-
tions with Lebhar-Friedman
Publishing—Home  Channel
News, Drug Store News, Retail-
ing Today and Chain Store
Age—and she has worked in
nonprofit event management
and fundraising.

Ms. Briggs graduated in 2000
from Franklin & Marshall Col-
lege in Lancaster, Pa., with a
bachelor’s degree in sociology

See STAFF page 17
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Hotel lawsuits up in downturn

Property managers,
hotel owners clash

By MATT DUNNING

Though conditions in the U.S. hospitality
market have shown signs of improvement
in the past year, hotel attorneys and insur-
ers say the sluggish pace of broader eco-
nomic recovery has led to a rising tide of lit-
igation between hotel owners and their
management companies.

During and after sustained economic
downturns, independent hotel owners and
management companies often are painted
into a financial corner by the multiyear
management contracts common to the
industry, putting both sides at greater risk of
being taken to court over an alleged breach
of contract, experts said.

Even as hospitality revenues slowly find
their way back to pre-recession levels,
experts say they expected the upward trend
in lawsuits between ownership and proper-
ty management firms to be a long-tail effect
of the recession.

“I think you're likely going to see more of
these cases, either for nonpayment of fees
or for termination or violation of a manage-
ment agreement,” said Richard Barrett-Cue-
tara, partner and chair of Shannon Gracey
Ratliff & Miller L.L.P.’s hospitality group in
Dallas.

Independent hotel owners, facing
depressed revenues and looming mortgage
debts, tend to apply greater pressure to the
management companies running the day-
to-day operations of their properties, scruti-
nizing every decision and spent dollar,
experts said.

That level of scrutiny often can expose
potential breaches of a management com-
pany’s contractual duties to the property
owner, which are the most common cause
of legal disputes between small and
middle-market hotel owners and
operators, experts said.

“In good times, you're not as likely
to see these kinds of disputes perco-
late,” Mr. Barrett-Cuetara said, noting
that disputes between hotelier part-
ners often are settled in private dur-
ing periods of robust economic per-
formance.

“But when the market drops, all of

Contract certainty
key to avoiding
complex legal issues

Vendor and subcontractor
agreements can present their
own unique set of problems.

If an owner imposes a cer-
tain vendor or subcontractor
on its management company,
it can be difficult for attorneys
to sort out liability in the event
of a negligent act or accident
involving that third party,
especially if there are ques-
tions as to the subcontrac-
tor's or vendor's suitability for
the job.

“In those cases, you may have a man-
agement company arguing that their
hands were tied because the owner
wanted his brother-in-law's company to
run the hotel restaurant or the night-

tract are being distilled down to a question
of fiduciary duty, and whether it attaches to
a contract between an owner and a manage-
ment company. Many experts, like Jim But-
ler, a founding partner at Jeffer Mangels
Butler & Mitchell L.L.P. in Los Angeles, con-
tend that prior case law has established that
hotel management companies are legally

‘The ways people frustrate one
another in this industry are as
infinite as the ingenuity of
mankind."

, . Jim Butler,
a sudden you've got an owner that's Jeffer Mangels Butler & Mitchell L.L.P.
seen gross revenue significantly
decline with an operator that’s charg- I

ing the same fees that they were at

the beginning of the contract, which might
have been signed several years prior to the
downturn,” he said.

Similarly, hotel management companies
also are more likely to pursue breach-of-
contract action against a property owner if
he or she struggles to keep up with service
fees, operational costs and payroll alloca-
tions during times of sustained economic
hardship.

Increasingly, disputes over breach of con-

considered “agents” of the property owner.

That agent relationship—by way of
English common law, Mr. Butler said—dic-
tates that the operator owes a duty of loyal-
ty, noncompetition and full disclosure to
the property owner, and that its actions
must be in deference to the owner’s inter-
ests.

“We believe that virtually every hotel
management agreement creates an agency
relationship, making the operator the fidu-

club,” said Lance Ewing, Char-
tis Inc.'s industry practice
leader for hospitality and

leisure in Memphis, Tenn.
Similarly, experts said,
some management compa-
nies have been known to part-
ner with familiar vendors or
subcoﬂrs at above-mar-
ket r. exchange for
rebates, which could not only
be interpreted as a breach of
their fiduciary duty to the
owner but could lead to
derivative liability exposure
for claims against the third

party or its employees.

To simplify complex legal
tangles-if not avoid them alto-
gether—experts recommend that owners
and management companies invest in
contract certainty above all else, for the
management agreement itself and the
insurance policies designed to support it.
—By Matt Dunning

ciary of the owner,” Mr. Butler said.
“Whether the contract itself addresses it or
not, the law imposes those duties.”

Alternatively, some attorneys contend
that sufficient case law does not yet exist to
assign fiduciary duties automatically.

“It's an interesting concept, but there’s a
lot of litigation out there right now chal-

lenging it,” said David Bender, a Los
Angeles-based insurance recovery
attorney at Anderson Kill. “I don't
know of any courts that have ruled
one way or the other on it.”

In the meantime, Mr. Bender said,
many operating firms have attempt-
ed to reduce their potential fiduciary
liabilities through waivers included in
their management agreements.

Because hotel management can
encompass so many different and dis-
tinct business operations, the specific
circumstances under which legal dis-
cord can manifest between hotel

owners and management firms can vary
greatly depending on a property’s actual
programming, experts said.

“The ways people frustrate one another
in this industry are as infinite as the ingenu-
ity of mankind,” Mr. Butler said.

For instance, when owners begin examin-
ing their management company’s work-
force, they could find that the operator has
maintained staffing levels far higher than
the hotel’s economic reality would necessi-

tate. An owner might also discover that a
general manager has hired an inordinate
number of his or her own relatives to staff
the hotel, regardless of their qualifications,
or that some workers are being periodically
diverted to jobs unrelated to the owner’s
interests.

In times of economic stress, owners fre-
quently accuse their management company
of shirking their responsibility to effectively
market the property to customers, experts
say. Operators also have been accused of
selling hotel guest lists to timeshare mar-
keters and other solicitors, or altering their
accounting methods to artificially improve
their revenue returns.

“There’s only one reason to do some-
thing like that, and that’s not to help the
owner,” Mr. Butler said, noting that man-
agement companies are just as prone to
pressure during economic slumps as proper-
ty owners.

Aside from the standard contractual
requirements of hotel management, experts
said owners and operators should pay espe-
cially close attention to language denoting
the property’s long-term intended uses.
During an economic slump, a management
company may be tempted to change certain
aspects of the hotel’s activities, amenities
and other services, including operating
hours and thematic programming of
attached restaurants, bars and nightclubs.

“That can be a big disconnect between
the owner and the management company,”
said Lance Ewing, Chartis Inc.’s industry
practice leader for hospitality and leisure in
Memphis, Tenn. “The operator is obviously
trying to generate revenue, and they could
be doing something that the owner hadn't
originally intended to do. The risks can
change dramatically if, for instance, the
operator is suddenly targeting a spring
break crowd instead of retirees.”

Another way in which owners and man-
agement companies can reduce the likeli-
hood of a dispute escalating to litigation,
experts said, is to include in the manage-
ment contract periodic opportunities for
adjustment of fees, revenue quotas and oth-
er financial requirements.

Provisions in the management agree-
ment pertaining to the hotel’s risk manage-
ment program can be just as troublesome as
the operational elements of the contract if
not properly examined, experts said.
Defense costs for many variations of breach-
of-contract claims would likely be covered
under a combination of executive and pro-
fessional liability insurance policies, but
some allegations and activities could be
excluded from coverage, depending on the
terms of the management agreement and
an entity’s risk history.

Owners and operating firms need to be
sure they and their partners carry the neces-
sary insurance to respond to internal con-
tractual disputes and externally generated
litigation, as well as delineate to the extent
possible whose insurance will respond in
the event of a claim, experts said.

“Sometimes that’s not thought out very
well, or contemplated at all,” Mr. Bender
said, “particularly at the smaller proper-
ties, where they maybe have less experi-
ence or less access to risk management or
legal advice.”



2012”§
b RISK MANAGEMENT SUMMIT

4 ;l;‘ ;
{

INSIGHTS TODAY FOR THE RISKS OF TOMORROW

2012

RISK MANAGEMENT SUMMIT
ADVISORY BOARD

Kathleen Poole Adamik
Morgan Stanley

Steve Wilder
The Walt Disney Company

Audrey Rampinelli

Loews Corp.

Lori Jorgensen

Microsoft Corp.

Debbie Rodgers
ARAMARK

Sheila Small

Verizon Communications

Don Sullivan

Baxter International

For additional information on the
2012 Risk Management Summit

please contact

Rebecca Briggs, Event Manager:
212-210-0132 or

RBriggs@BusinessInsurance.com

INNOVATIVE PRODUCTS Y
AND SERVICES AIMED .

AT A WIDE RANGE OF
RISK MANAGEMENT
PROBLEMS INCLUDING:

International insurance placement and

risk assessment solutions that offer |
risk managers and their staff critical !
information and training. "

Risk modeling and other technological
solutions that provide risk managers with
tools to improve risk identification and
evaluation.

Innovative loss prevention services that help risk
managers target problem exposures and address
them before they develop into catastrophic losses. \‘

O
Business Insurance 2012
2012 Winners I INNOVATION
AWARDS

American Management Chartis Inc.
Association
Liberty Mutual
Aon Risk Solutions Group Inc.
Awareity Inc. PRIUM
CS STARS LLC Zurich Financial
Services

Innovation award winners selected by an independent panel of risk managers

BUSINESSINSURANCE.COM/RMSUMMIT

PRESENTED BY: PARTNERSHIP WITH:

. lobal )
Business Insurance @ Py ) oo



8 | January 30, 2012 Business Insurance

EDITORIAL

GAQO mistaken
on RRG fees

HERE IS GOOD AND BAD

news in the Government

Accountability Office’s recent

report on risk retention groups.

The good news is that the

report paints a picture—an
accurate one, we believe—of a healthy and
growing component of the alternative risk
financing industry.

While still comprising a small share of the commercial
liability market, RRGs’ premium volume is growing. In
2010, the most recent year available, RRGs wrote about
$2.5 billion in premiums, up sharply compared with $1.7
billion in 2003.

In some industries, RRGs have become a significant
source of coverage. For example, more than 13% of premi-
ums for medical professional liability coverage flowed into
RRGs in 2010, according to the GAO report.

With an average combined ratio hovering in the 90%
range since 2004, most RRGs are financially healthy.

But the bad news is the GAO’s misunderstanding of the
foundation of the federal law that authorizes RRGs.

Under the Liability Risk Retention Act, the role of states
in which RRGs operate but are not licensed is sharply lim-
ited.

The federal law explicitly spells out what nondomiciliary
states can do. Unless state actions, such as imposing premi-
um taxes, are listed in the law, they are pre-empted.

That is why the GAO has it wrong when it said the law
does not explicitly say whether insurance regulators in
nondomiciliary states can or cannot impose fees on the
groups. The law is not silent. It says clearly what nondomi-
ciliary states can do—and imposing fees is not on that list.

The fee issue has plagued RRGs from the beginning.
They clearly are impermissible. But the reality is that the
cost of fighting them often exceeds the cost of paying
them.

Given that cost/benefit analysis, RRGs often pay the
fees—money that could have been used instead to add the
groups’ reserves, for example.

While we think the law is clear, if Congress does decide
to take another look at the LRRA, we strongly suggest that
legislators, in a single sentence, say that such fees are ille-
gal. That would settle the matter once and for all.

LETTERS

Business Insurance welcomes letters to the editor.

The section is intended to be a forum for readers’ opinions
and comments. We reserve the right to edit letters for
clarity or space. We will not publish unsigned letters.
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Letters to the Editor, Business Insurance,
360 N. Michigan Ave., Chicago, Ill. 60601-3806
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A look back at changes, good and bad

nniversaries are times for reflection. And with

my 35th anniversary with Business Insurance this
month, I have a few thoughts on some of the
changes I've seen in my three and one-half decades
here.

The most obvious change is the impact of technol-
ogy. When I started in January 1977 as a reporter in
BI's Washington bureau, [ wrote my stories on a type-
writer and sent them for editing to Chicago on a tele-
copier, a slow and unreliable predecessor
to fax machines. Production was cumber-
some, and BI came out twice a month.

Today—thanks to the Internet—news
can be distributed just about instantly and
by almost anyone. That change is dramat-
ic, but it is difficult for me to say whether
the near-instant availability of news has
made us better informed.

Narrower, but still important, is the
change I've seen in the captive insurance
industry. When I joined B], if an organiza-
tion wanted to set up a captive, its domi-
cile choices basically were Bermuda and
the Cayman Islands. Not one U.S. state had an attrac-
tive captive licensing law.

That changed in 1981 when Vermont passed its
captive-friendly statute. Within a few years—thanks
to its attractive law and a favorable regulatory cli-
mate—Vermont began to boom as a captive domi-
cile. Today it is the third-largest domicile, with near-
ly 600 captives.

To me, the success of Vermont shows how a hand-
ful of people—a New York attorney, a New York
insurance broker, the Risk & Insurance Management
Society Inc.’s director of government affairs and a few

JERRY
GEISEL

EDITOR-AT-LARGE

Vermont officials who worked together in crafting
and helping to win passage of what became Ver-
mont’s captive law—can change an entire industry.

Vermont’s success inspired more than two dozen
U.S. states to pass similarly attractive captive licens-
ing measures, giving U.S. employers a breadth of
domicile choices that did not exist 35 years ago.

In the benefits arena the biggest change, and an
unfortunate one, is the decline and fall of defined
benefit pension plans. Thirty-five years
ago, stories about “pension plan freezes”
were unheard because there weren't any.
Today, it is increasingly difficult to find a
company that hasn’t frozen its plan.

Mandated low interest rates, which
drive up the value of liabilities, and corpo-
rate concerns about how increased life
expectancies will impact future costs are
the major drivers of the plans’ demise.

But decades of over-legislation and ever-
changing rules from Washington lawmak-
ers and regulators have contributed to the
plans’ demise.

The biggest and most ominous changes, though,
involve our political system. Thirty-five years ago,
congressional Democrats and Republicans really did
try to work together to reach a consensus on major
issues. That kind of bipartisanship is all but gone, for
reasons of which I'm not entirely sure.

Whatever the reasons, we—the American public—
are the victims of that loss of bipartisanship, as nei-
ther party has a monopoly on good or bad ideas.

Contact: jgeisel@businessinsurance.com
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SPOTLIGHT

RETURN

‘Everyone
would love to
get a better
investment
yield. The
problem is,
you've got to
invest so
conservatively.

Les Boughner,
Willis Group Holdings P.L.C.

a measured

approach

2008 financial crisis, regulators
spur more conservative investrments

By RODD ZOLKOS

he assets captive insurance company parents or mem-
T bers commit to their alternative risk transfer vehicles to

write insurance business give them a tremendous
amount of money to invest, though they tend to be conserva-
tive in investing those assets.

For some that previously tried to reach a bit further for
investment returns, the economic and market downturn of
2008 offered hard lessons, some captive industry experts say,
with many captives becoming even more conservative in their
investment strategies afterward.

“Everyone would love to get a better investment yield,” said
Les Boughner, executive vp and managing director of Willis
Group Holdings P.L.C."s North American captive practice in
Burlington, Vt. “The problem is, you've got to invest so conser-
vatively.”

See INVESTMENTS next page
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Investments: 2008 crisis,
regulators spur caution

CONTINUED FROM PREVIOUS PAGE

“They do tend to be conserva-
tive,” said Edward Koral, specialist
leader at Deloitte Consulting
L.L.P. in New York.

Robert Eaddy, senior vp of the
institutional trust and escrow
group at Bryn Mawr Trust Co. in
Bryn Mawr, Pa., noted that cap-
tives’ investment options often
face regulatory limits. “At the end
of the day, (regulators) state what
you can invest in,” he said. “This
is a highly regulated sector.”

“Mostly what I see or come in
contact with is fixed income,” said
Mr. Faddy. Captives with less than
$1 million in invested assets often
rely on institutional money mar-
ket accounts, he said.

Stuart H. Anolik, managing
director in the tax group at CBIZ
MHM L.L.C. in Bethesda, Md.,
noted that captive investments
need to be relatively liquid, so
they generally are placed in
bonds, equities and cash, with a
small amount sometimes placed
in private equity investments.
Speculative investments have no
place in a captive investment port-
folio, he said.

Captive owners also need to
look at the asset classes in which
they invest with an eye toward
matching them to the insurance
company’s potential liabilities.

“That’s why it's hard to invest
in real estate when you have
short-tail coverages,” Mr. Anolik
said.

“I think the biggest thing they
need to understand...is that these
are reserves of the insurance com-
pany that may be needed to pay
claims,” Mr. Anolik said. “I think
2008 was a chilling reminder to
captive insurers of what types of
investments they should be in.”

Many captive owners moved to
even more conservative invest-

ment policies after 2008, though
some that did are looking to
expand their portfolios a bit now,
said Andrew Sargeant, chief oper-
ating officer at USA Risk Group in
Montpelier, Vt.

“What I've seen a little bit of is
some of my clients who took a
more conservative stance after
2008 are looking to get a little bit
more return,” Mr. Sargeant said.
In those cases, the captives might
be looking at placing some of their
investments in high-yield bond
funds or returning to the equities
market with a portion of their
portfolio, he said.

But in the short term, “the
return is horrendous at the
moment,” Mr. Sargeant said.

In its report last year on the
194 U.S.-based captives that it
rates, A.M. Best Co. Inc. noted
that those companies had more
than $51.02 billion in admitted
assets at the end of 2010, and saw
an investment yield of 3.3% and
a total return on invested assets
of 5.7%.

Best’s examination of its rated
captives reinforced the notion of
captives as conservative investors,
saying the investment portfolios
of those captives “are very short
duration and heavily weighted
toward highly rated, fixed-income
securities.”

The rating agency also noted
that those captives’ investment
portfolios generally have recov-
ered from the impact of the 2008
financial crisis and have returned
to pre-crisis levels.

Despite current low yields,
Willis” Mr. Boughner said he’s see-
ing many captive clients realizing
decent investment returns.

“Frankly, I'm pleasantly sur-
prised by some of the investment
returns we are seeing,” he said,
adding that he’s seeing some cap-
tives earn returns in the 3% to 5%

RETURN

1%

In its report last year on the
194 U.S.-based captives it rates,
A.M. Best Co. Inc. noted that
those companies had more than
$51.02 billion in admitted assets
at the end of 2010, and saw an
investment yield of 3.3% and a
total return on invested assets
of 5.7%.

range, “which is pretty darn good
these days.”

While the captive investments
can be managed in-house by the
parent company, generally it's
outside investment managers
with good knowledge of captive
business that are getting the better
results in the current market, Mr.
Boughner said.

“Either the treasury people look
after it, which generally is not a
good thing, or you get the outside
investment managers—and
they’re the ones generating those
(higher) results,” he said. “My
impression is the returns of cap-
tives that have professional invest-
ment advisers who are familiar
with captives are much better
than those that don't.”

“It’s a function of the size of the
company, but I would say more
and more captive companies are
seeking independent outside
investment folks,” said Mr. Anolik.

Mr. Eaddy said he often sees
cases where the captive owner
allows the captive manager to
handle the details of outsourcing
its investment activity.

“The business owner is turning
this over to a captive manager,”
he said. “The manager has rela-
tionships with investment man-
agers, trusts and banks. The cap-
tive manager is offering a turnkey
solution.”

While their use might not be
widespread enough to be charac-
terized as “trends,” there are some

SPOTLIGHT

captives taking slightly different
approaches with regard to inter-
company loans of captive assets
(see related story).

“What you've possibly seen as a
new trend in captives, instead of
lending money back to the par-
ent, as captives often do, the cap-
tive is purchasing things that oth-
erwise would be purchased by the
parent,” said Deloitte Consulting’s
Mr. Koral.

“We haven’t really seen any-
thing unusual or trendy lately,”
said David F. Provost, deputy
commissioner of the Captive
Insurance Division in the Ver-
mont Department of Banking,
Insurance, Securities and Health
Care Administration. “Maybe a lit-
tle bit more activity in more cre-
ative forms of intercompany
investments, such as investments
in the trademarks of the parent
company or receivables of the par-
ent company.”

“But that’s all variations on the
theme of intercompany loans,”
Mr. Provost said. “Most of the cap-
tive owners are very conservative
in the investment process.”

Creative loans allow owners to use captives to support other purchases

By RODD ZOLKOS

One creative area in some captive insur-
ance companies’ investment portfolios is
in their approach to what typically
would be characterized as loans to their
parent companies.

In some cases, the parent companies
are using captive assets to purchase vari-
ous items with “liquidation value” that
they otherwise would have purchased
themselves, said Edward Koral, specialist
leader at Deloitte Consulting L.L.P. in
New York.

Those items could take the form of
vehicles, construction equipment, prop-
erty, diagnostic equipment or other cap-
ital investments, Mr. Koral said. The
approach, he said, integrates the captive
with the parent company’s capital
spending program.

“Another thing that’s frequently done

‘I've seen some buildings in captives, at least one art
collection, a couple of airplanes.’

David F. Provost,

Vermont Department of Banking, Insurance, Securities and Health Care Administration

is having the captive buy receivables
from the parent,” said Mr. Koral, with
the captive purchasing those receivables
the parent might otherwise sell into
another market.

Ultimately, the structure of the invest-
ments is more complex than the captive
simply buying the equipment, Mr. Koral
said. But, he said, “I think it’s a terrific
idea. It really just kind of rationalizes the
financial management of the consolidat-
ed organization.”

David F. Provost, deputy commission-

er of the Captive Insurance Division in
the Vermont Department of Banking,
Insurance, Securities and Health Care
Administration, said he’s seen several
examples of such variations on the inter-
company loan theme.

“We’ve had a couple of captives where
the trademark becomes an asset of the
captive and generates revenue for the
captive,” he said. “I've seen some build-
ings in captives, at least one art collec-
tion, a couple of airplanes.”

In taking such an approach, “I think

the challenge is to make sure the (cap-
tive’s) investment policy is being respect-
ed,” Mr. Koral said. In general, that
means “explaining to regulators why
having a lien on an asset would be prefer-
able to having an IOU from the parent.”

Looking at such transactions as a reg-
ulator, Mr. Provost said that in Vermont,
in the case of single-parent captive’s
investments, “there was no rule other
than I can veto anything that threatens
the solvency of the captive.”

With that in mind, Mr. Provost said,
the more unusual captive investments
are usually “icing on the cake” of a cap-
tive’s investment portfolio, not some-
thing on which the captive will rely for
its solvency. Instead, he said, such twists
on intercompany loans tend to be ways
to go beyond the bulk of the captive’s
investment portfolio to allow it to help
meet a particular goal of the parent.
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Profitable captives help fund
parents’ loss control efforts

Some risk managers
use excess capital
to reduce expostres

By MIKE TSIKOUDAKIS

Companies and organizations are
looking at their captive insurance
programs not only as formal sys-
tems to reduce traditional insur-
ance expenses, but also as profit
centers that ultimately can reduce
risks.

A captive insurance company’s
profitability usually stems from
adequate rates and favorable loss
experience, and the captive can
deploy capital to the parent
through various mechanisms,
experts say.

Most commonly, successful
self-insurance programs have a
dividend strategy in which the
captive declares a dividend to the
parent. Captives also can loan
money back to the parent as an
investment or declare a premium
holiday for the parent, industry
experts say.

Mark L. Hubbard, senior vp of
risk management for Loma Linda
University Adventist Health Sci-
ences Center in Loma Linda,
Calif., has used profits and other
financial gains from Loma Linda’s
self-insurance program to make
significant investments to its com-
prehensive medical simulation
center that serves all of the clinical
and professional schools on cam-
pus, as well as the hospital opera-
tions, Mr. Hubbard said.

“In the last three years, we've
put about $400,000 into our sim-
ulation center, either in terms of
capital investments where we've
purchased equipment, or in pro-
gram development, where we've
paid staff to develop a curriculum
that is specifically targeted to
reduce risk.”

The simulation center, which
resides within a large facility at
Loma Linda, provides in-depth,
robust clinical education to staff,
allowing for multidisciplinary
training and modeling for almost
any kind of clinical environment,
he said.

“In a simulation environment,
we can recreate what would
potentially be catastrophic cir-
cumstances over and over for
someone so, if they are faced with
those kinds of events in the
future, they are better prepared to
respond,” Mr. Hubbard said.

Loma Linda also has supported
two educational conferences for
clinical leadership focused on
patient safety.

“It was a way for us to spend
some money on educating our
senior leadership, so hopefully
through their influence we can
effectively reduce risk and
improve patient safety,” Mr. Hub-
bard said.

Most recently, Loma Linda
established a budget for grant
funding and has set aside

$250,000 for researchers, clinical
faculty and various departments
on the campus to pursue research
activities that are focused on
patient safety and risk reduction.

Loma Linda also has taken
gains from its captive program
and created an experience-rat-
ing model where participants
with favorable loss experience
are assigned a premium credit to
the allocation of their premium,
he said.

While most companies reinvest
captive profits in core operations,
the use of the proceeds to fund an
organization’s loss control initia-
tives is progressive, yet “very few
companies do this,” said Les
Boughner, executive vp and man-
aging director in Willis North
America’s captive and consulting
practice, in Burlington, Vt.

For many captives, their finan-

See PROFITS next page
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Conservative approach needed
for most captive investments

Strategy must reflect
payout timetable
for underlying claims

BY JERRY GEISEL

Captive insurance company
sponsors, long accustomed to tak-
ing on a wide range of property
and casualty risks, are far more
cautious when it comes to invest-
ing captive assets.

“We take risk on the insurance
side. We want to minimize our
risk on the investment side,” said
Pamela Davis, Santa Cruz, Calif.-
based president and CEO of the
Vermont-domiciled Alliance of
Nonprofits for Insurance, Risk
Retention Group.

Captive executives and invest-
ment consultants say investment
strategy has to follow two overrid-
ing objectives: ensuring sufficient
cash flow to pay claims as they are
due, and protecting the value of
captive assets.

“We are not looking to make
up for losses on the insurance
side” when making investments.
“The money must be there to pay
claims,” Ms. Davis said.

“Market risk is not something”
with which most captive sponsors
are comfortable, said William
Dalziel a partner with U.K.-based
London & Capital Asset Manage-
ment Ltd., which provides captive
investing services.

In trying to meet those objec-
tives, the overwhelming majority
of captive assets are in fixed-

income investments, such as U.S.
Treasury bonds and notes, state-
issued bonds and high-grade cor-
porate bonds, experts say.

For example, about 99% of
Alliance of Nonprofits’ assets are
invested in fixed-income instru-
ments, such as U.S. Treasuries and
highly rated corporate bonds.

CAPTIVE INVESTMENT

STRATEGIES

Tips for captives owners

m Don't try to make up for
underwriting losses.

m Match investment maturities to
claims payouts.

m Diversify investments by
geography, industry.

m |nvest directly in bonds not
mutual funds.

= Avoid bonds from debt-crisis
countries.

Other captives, though, have
invested a small slice of assets in
equities.

For example, the Vermont-
domiciled National Catholic Risk
Retention Group Inc. has about
17% of its assets invested in equi-
ties.

Including equities in the
investment mix is “a good way to
achieve a level of investment

diversification without injecting
too much volatility,” said Michael
J. Bemi, the RRG’s president in
Lisle, IIIL.

Captive investment strategies,
though, involve more issues than
the mix—if any—of equities and
fixed-income investments.

Another key consideration is
the duration of fixed-income
investments.

In general, the maturity lengths
of captive investments should be
tied to when claims are paid,
experts say.

For example, captives with
short-tail risks, such as property,
should hold investments with
short maturities, while those cov-
ering risks with longer tails
should hold more investments
with longer maturities.

“You have to look at loss pat-
terns,” said Les Boughner, execu-
tive vp and managing director of
Willis Group Holdings P.L.C.’s
North American captive practice
in Burlington, Vt.

A “best practice is to match
duration” of investments with
claims payout, said Carl Terzer,
founder and principal of CapVisor
Associates L.L.C. in Chatham, N.J.

For example, “the bond portfo-
lio representing reserve assets
should be constructed in a man-
ner such that liquidity matches
the projected payout patterns and
other cash requirements. This is
typically accomplished through
the appropriate design of the
portfolio’s maturity structure,”
Mr. Terzer said.

Through duration matching,

captives can reduce the likelihood
of being forced to sell invest-
ments—before maturity—at a loss
when they need money to pay
claims, experts say.

If interest rates have risen
sharply since the captive pur-
chased the bonds, the captive will
incur a loss if the bonds are sold
before maturity, eroding its asset
base.

For that reason, captives should
shy away from fixed investments
with very long maturities.

For example, fixed-income
investments held by the Alliance
of Nonprofits’ RRG have an aver-
age duration of four years, with
no maturity exceeding 10 years,
Ms. Davis said.

Another key component of a
prudent captive investment strat-
egy is to diversify investments
geographically and by industry.

“You want diversification” of
debt issuers, Mr. Dalziel said.

Captive investment consul-
tants also strongly advise not
investing in mutual funds that
hold fixed investments, such as
corporate bonds. Instead, they
recommend purchasing the cor-
porate bonds directly.

“By definition, there is no con-
trol over what a mutual fund
holds. Some hold derivatives to
enhance yields, and fees tend to
be much higher than with sepa-
rately managed accounts,” said
Claude R. Parenteau, president of
Parenteau Associates L.L.C. in Eas-
ton, Conn.

Meanwhile, the European debt
crisis has captive investment

Profits: Some owners use excess capital
to pay for new loss control initiatives
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cial strategy is to break even
because profitability creates tax
issues, Mr. Boughner said.

“The thing that I find fascinat-
ing is that you spend an inordi-
nate amount of time talking about
profitability—a dividend creates
this tax problem, a loan back cre-
ates this tax problem, and you
can'’t do either one without a prof-
itable captive,” Mr. Boughner said.
“All these profitable scenarios cre-
ate tax problems, but they’re good
problems to have.”

“That’s probably the thing that
is lacking for a lot of captives, is a
dedicated strategy as to what they
will do with profits,” Mr. Boughner
said.

A successful captive program is
accomplished  through rate
increases, which generally means
an organization has loss control
and risk management issues, or
the losses perform better than

expected so that the reserves can
be taken back, Mr. Boughner said,
noting that self-insurance profits
invested in loss control can feed
back to a captive’s success.

“For a risk management-orient-
ed company, it's a great use of a
captive’s profitability because
you're only building up future
profits. I think it’s a terrific use to
dedicate those funds to improve
your loss control,” he said.

Loma Linda’s primary source of
profits in its self-insurance pro-
gram has been related “to effective
claims management and loss pre-
vention,” Mr. Hubbard said.

Mr. Hubbard noted that the loss
control programs are partially
funded by the captive and partial-
ly by the self-insurance trust,
which Loma Linda views as one
budget.

Two lines of business are routed
through Loma Linda’s captive,
University Insurance Co. of Ver-
mont, which writes the first layer

of excess liability insurance
with a self-insurance trust that
assumes the primary exposure.
The captive also writes a layer of
excess workers compensation cov-
erage.

Some captives with excess
funds purchase corporate debt
from their parent, and many com-
panies are operating their captives
to drive profits from internal and
external operations said Jason
Flaxbeard, senior managing direc-
tor for Beecher Carlson Insurance
Services L.L.C., in Greenwood Vil-
lage, Colo.

“Most of the captives I'm set-
ting up these days, more than
50%, are actually looking at it as a
profit center,” Mr. Flaxbeard said.

Risk managers are looking for
lines of business that are peripher-
al to their core mission state-
ments, which is to control losses
and to protect the organization,
Mr. Flaxbeard said, noting that
many are seeking to capture profit

SPOTLIGHT

advisers recommending that—at
least for now—captives should
steer away from investing in
bonds issued by countries with
great financial strain.

“I'm much more comfortable
with U.S. debt issues,” Mr. Terzer
said.

“There is a shying away from
investing in European countries,”
Mr. Dalziel said, adding that U.S.
fixed-income markets are so
diverse that there are plenty of
investment opportunities for cap-
tives.

For example, Ms. Davis said the
RRG invests “strictly” in fixed-
income investments whose
issuers are in the United States.

Generally, captive domiciles do
not have formal requirements on
how or where captives, especially
single-parent captives, can invest
their funds.

Still, regulators say they scruti-
nize captive investments and,
where appropriate, suggest and
sometimes insist on changes.

Jeff Kehler, program manager
of alternative risk transfer services
in the South Carolina Depart-
ment of Insurance in Columbia,
recalls a situation in which state
captive regulators found during a
routine examination that a cap-
tive had more than 90% of its
assets invested in illiquid securi-
ties. The captive was told to divest
the investment.

“You need to be conservative
and prudent,” Mr. Kehler said of
the state’s order to divest the risky
investment.

In Utah, the nation’s second-
largest captive domicile with 239
captives at year-end 2011, “gen-
tle persuasion” is applied to
prospective captives in situations
where their proposed investment
mix is not, for example, suffi-
ciently diverse and conservative,
said Ross Elliot, director of the
Utah Captive Division in Salt
Lake City.

‘Most of the captives I'm
setting up these days,
more than 50%, are
actually looking at it as
a profit center.’

Jason Flaxbeard,
Beec.her Carlson Insurance
Services L.L.C.

from third parties.

“Most jurisdictions, in the U.S.
especially and definitely overseas,
will allow you to write business

with connected parties. Essential-
ly, you can capture the business
of a group with whom you have

a contractual relationship,” Mr.

Flaxbeard said.

But as market-hardening
conditions loom moving for-
ward, retaining capital in the
captive, as well as developing
strategies to invest, is vital, experts
say.

“There’s a happy medium in
between the two, which is a buffer
layer on top of the minimum cap-
ital that allows you to increase
your premium writings should
need arise when a hard market
comes,” Mr. Flaxbeard said.

“Part of our strategy in recent
years has been to retain more cap-
ital in the captive to build up our
internal capacity to assume risk in
the future,” said Loma Linda’s Mr.
Hubbard.

“The only caution I would
throw out is that I don’t think we
would want to spend all of the
windfall or all of the gains that we
received in our program, because I
think it’s important now in a soft
market to establish that rainy day
fund that we'll eventually need,”
he said.



As retirees live longer,
funds use swap deals
to limit exposures

By THAO HUA

More U.K. pension fund execu-
tives are hedging against the pos-
sibility that their members will
live longer, with fund officials in
other countries expected to follow
suit.

In 2011, which was a record
year in longevity swap transac-
tions among U.K. pension funds,
about £7 billion ($10.90 billion)
in pension liabilities was offloaded
to insurance companies and other
financial institutions in the event
that retired members live longer
than the average life expectancy,
according to data from Aon
Hewitt.

In 2010, the total value for
longevity swaps stood around
£4.3 billion ($6.71 billion).

“There have been enough deals
now that I think the market has
reached critical mass,” said Martin
Bird, managing principal and
head of the risk settlement group
at Aon Hewitt, London.

Pension funds in the Nether-
lands and, to a lesser extent, the
U.S. also are considering similar
longevity risk transfer solutions,
but none has yet been implement-
ed in those countries, several con-
sultants and insurers said.

“Longevity concerns are not as
acute in the U.S. compared to the
U.K.,” said Phil Waldeck, senior
vp for pensions and structured
solutions at Prudential Financial
Inc., Newark, NJ., which imple-
mented the first insurance-based
pension buy-in in the U.S. in May
2011 for Hickory Springs Manu-
facturing Co., Hickory, N.C.

“We are seeing developments
similar to the U.K.,” Mr. Waldeck
said. “They’re slower but heading
in the same direction.”

In a longevity swap, the pen-
sion fund typically makes a series
of payments over a fixed period of
time that’s related to the average
life expectancy of retired partici-
pants. In return, the insurer or
financial institution covers the
payments to the participants for
as long as they live, Mr. Bird said.

Fuel for deals

The first longevity swap was
executed in 2009, and the aggre-
gate value of such deals for that
year totaled about £4 billion
(86.47 billion), according to data
from Aon Hewitt.

Stricter regulations toward
mark-to-market valuations and
increasing transparency of pen-
sion obligations coupled with a
volatile market environment in
the past few years have fueled
longevity swap transactions in
the U.K. Similar trends are hap-
pening in the Netherlands,
where some the largest funds
added billions to their pension
liabilities in 2011 as a result of
increased life expectancy among
members, consultants said.

Longevity risk transfers are part
of a broader set of pension risk
transfer solutions that also include
“buy-ins” and “buy-outs,” which
typically involve insuring or trans-
ferring all or part of the defined
benefit pension liabilities. In carv-
ing out the longevity risk, pension
executives can offload that por-
tion of the liability at a lower cost.

“Buy-ins and buy-outs require
an upfront payment, and most
(pension funds) can’t afford to
pay the premium to do that,” Mr.
Bird said.

In addition, pension funds

entering into a longevity swap
don’t need to sell assets at current
depressed prices to pay for the
transaction compared to buy-ins
and buy-outs, said James Mullins,
partner and senior liability man-
agement specialist at investment
consultant Hymans Robertson
L.L.P., Birmingham, England.
“The supply side is growing as
well,” with new entrants into the
market within the last couple of
years also including financial
institutions such as Goldman
Sachs Group Inc., Deutsche Bank
A.G., J.P. Morgan Chase & Co.
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U.K. pension funds offload increased longevity risks
$10.90 bilion

In 2011, about £7 billion ($10.90 billion) in pension liabilities was
offloaded to insurance companies and other financial institutions in
the event that retired members live longer than the average life
expectancy.

and Credit Suisse Group A.G.
Insurance companies have been at
the forefront of offering pension
risk transfers, with Swiss Re Ltd.

and Prudential already offering
longevity swaps, while Legal &

See SWAPS next page
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Many plan sponsors unclear on key plan data

Financial, HR executives
often uninformed: Surveys

By ROBERT STEYER

Noticeable—and sometimes stunning—
numbers of defined contribution plan exec-
utives are uncertain, unsure or unaware of
key financial and management issues affect-
ing their plans.

A review by Pensions & Investments, a
sister publication of Business Insurance, of
recent surveys on DC plan management,
behavior and governance shows the per-
centages of “don’'t know” or “not sure”
answers from financial and human
resources executives can reach high double
digits. Among the examples:

® One survey found that 51.7% of DC
plan executives weren't sure about the
glidepaths of the target-date funds in their
plans.

m Another said 37.5% of executives of
plans that credit excess revenue sharing
back to participants don’t know how this
happens.

® One broad survey of DC plans revealed
that 28% of plan executives don't calculate
plan costs.

m A survey of 403(b) executives said
46.2% didn’t know what type of plan agree-
ment governed their plans.

“I'm surprised at what certain plan spon-
sors still don’t know about their total fees,”
said Pamela Hess, director of retirement
research at Aon Hewitt, Lincolnshire, Ill. “A
lot of sponsors don’t know what they could
get (in terms of services or reduced fees)
because they don't ask for it. They don’t
always ask the right questions.”

The various surveys—covering large and
small plans, 401(k) plans as well as 403(b)
plans and other DC plans—illustrate that
while plan executives express concern
about participants’ understanding of retire-
ment investing, the executives themselves
fall short, too.

A survey by San Francisco-based Callan
Associates found a string of double-digit
“don’t knows”: 13% about administrative
fees for company stock; 37.5% about how
the crediting of excess revenue sharing
works; and 16.1% if their plans offer ERISA
expense reimbursement accounts.

A report on the survey, published this
month, characterized as “alarming” the
finding that 19.4% of respondents didn't
know about the proportion of funds in their
plans that pay revenue sharing.

The survey featured responses by treasury
and human resources executives at 99 DC
plans—about three-fourths were 401(k)
plans—with aggregate assets exceeding $85
billion.

The results were “surprising,” said Lori
Lucas, executive vp and defined contribu-
tion practice leader at Callan. “There’s a
lack of certainty on how fees are paid.”

Although sponsors already receive a con-
siderable amount of data about fees, “they
don't necessarily seem to understand all of
the data,” said Ms. Lucas. “In the past, spon-
sors asked their record keepers about fees,
but it’s in the record keepers’ interest to
educate them in a certain way. Sponsors
need a more objective, third-party source
for unbiased information.”

Sometimes, the executives just throw up
their hands in frustration. In August, Aon
Hewitt published results of a survey of 435
DC plan executives, in which 28% said they
“have not attempted to calculate total plan
cost.”

Among those who didn’t calculate plan
costs, 51% cited complexity as the reason
for inaction, the report said. Twenty-five
percent said they couldn’t obtain the data,
and 23% said cost calculations were either a
low priority or not attempted.

Off-target

The management of target-date funds
produced a series of “don’t knows” in sever-
al surveys. A November report by Denver-
based Janus Capital Group Inc. said 31.2%
of respondents weren't sure what types of
target-date funds were offered by their
providers, while 51.7% weren’t sure about
the target-date fund glidepaths.

“Neither the (executives’) knowledge
base nor the implementation has kept pace
with target-date fund usage by partici-
pants,” said Russ Shipman, senior vp and
managing director of Janus’ Retirement
Strategy Group. “Plan sponsors need to real-
ly bore into their decisions and take respon-
sibility for them.”

The high percentages of “not sure”
responses contrasted with another answer,
in which two-thirds of executives said they
were “confident that their employees
understand the structure and intent of tar-
get-date funds,” Mr. Shipman said. “We
continue to be intrigued by these findings.”

The Janus survey featured responses from
6,885 executives at plans ranging from less
than $5 million in assets to those with $1
billion or more.

Although executives from smaller plans

CONFUSION AT THE TOP

A survey by Diversified found
that 12% of 272 DC plan
executives didn't know if their
plans had a qualified default
investment alternative.

usually had the highest percentage of “not
sure” answers, some percentages for large-
plan executives were substantial. For exam-
ple, 18.7% of executives from the largest
plans weren’t sure what target-date funds
were offered by their record keepers, and
27.1% weren’t sure about their target-date
funds’ glidepaths.

“At a fundamental level, a glidepath is
the essence of a target-date fund,” Mr. Ship-
man said. “If sponsors are uncertain, one
could say that they don’t understand the
target-date fund series.”

Target-date uncertainty appeared in other
surveys, too. For example, a Towers Watson
& Co. report issued in January 2011 noted
that 20% of 334 DC plan executives in a
survey didn’t know where their plans’ tar-
get-date funds made underlying invest-
ments.

Although target-date funds play a promi-
nent role in qualified default investment
alternatives, several surveys revealed confu-
sion among plan executives.

An October survey by Harrison, N.Y.-
based Diversified found that 12% of 272 DC
plan executives didn’t know if their plans
had a qualified default investment alterna-
tive. The Janus Capital Group survey noted
that 25% weren’t sure which QDIA was best
for their employees.

Who’s in charge?

Another Towers Watson report, pub-
lished in December, said 17% of 245 DC
and defined benefit plan executives didn't
know which members of investment or
administrative committees had received

A Janus Capital Group Inc.
survey noted that 25%
weren't sure which QDIA was
best for their employees.

fiduciary-duty training. Also, 9% said no
committee member had been trained, while
only 48% said someone with ERISA training
attended every governance meeting.

“Since ERISA requires committee mem-
bers and other fiduciaries to act with ‘care,
skill, prudence and diligence,” failure to
have the necessary ERISA expertise in an
advisory capacity could lead to governance
gaps and failures,” Towers Watson said.

The PSCA and Principal Financial Group
in Des Moines, Iowa, recently collaborated
on a survey of 712 executives at 403(b)
plans, and some results were surprising to
PSCA President David Wray. For example,
10% of the respondents said they didn’t
know if their plans were ERISA plans.
“That’s a big deal,” he said.

In addition, 34.6% didn’t know if their
plans had an investment policy statement,
including 9.7% at the largest plans with
more than 1,000 participants.

Mr. Wray said some uncertainty among
executives on management issues could be
attributed to plans changing designs to
reflect a more institutional investment
approach and to “nuances” of complex reg-
ulations.

Still, some responses remain startling. The
survey said 46.2% of executives didn’t know
what type of plan agreement—there are only
four possibilities—governs their plans.
“That’s pretty important,” said Mr. Wray,
adding that 25.4% of executives at the largest
plans couldn’t identify their plan agreement.

Robert Steyer is a reporter for Pensions & Invest-
ments, a sister publication of Business Insurance.

Other longevity swap transac-
tions conducted in 2011 include

Swaps: U.K. pension plans offload longevity risks
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General Group P.L.C. completed
its first such transaction this year
with the £1.3 billion ($2.03 bil-
lion) Pilkington Group Superan-
nuation Scheme, Merseyside, Eng-
land. The deal is valued at £1 bil-
lion ($1.56 billion) and accounts
for about 60% of the fund’s total
pension liabilities.

“We're in the process of launch-
ing a (longevity risk reduction)
product aimed at smaller pension
funds,” said Tom Ground, head of
business development within
Legal & General Group P.L.C.'s
pension insurance solutions divi-
sion based in London. “Smaller

Martin Bird, Aon Hewitt
I

funds have (relatively) larger
longevity risk” because of an
increasing chance that a few indi-
viduals within a smaller group of
plan members will live much

longer than the average plan par-
ticipant.

“The credit crunch has shined
the spotlight on managing pen-
sion risks, and one of those risks is
longevity risk,” Mr. Bird said.
Every additional year added to the
average life expectancy could
increase pension liabilities by 3%
to 5%, according to estimates by
consultants.

So far, longevity swaps have
been implemented to offload the
pension liabilities of retired mem-
bers. There’s still no efficient solu-
tion available to reduce longevity
risk for younger members, consul-
tants said. However, “there’s more
uncertainty” in life expectancy

estimates for younger members,
Mr. Mullins said. One potential
solution is through a longevity
swap transaction based on a
longevity index rather than actual
life expectancy of individual
members.

“More and more work is being
done in the index space,” Mr.
Mullins said. The first longevity
index hedge was completed in
2011, when the £120 million
($186.9 million) Pall Europe Ltd.
(UK) Pension Fund, Portsmouth,
England, offloaded longevity risks
associated with about £70 million
(8109.0 million) in pension liabil-
ities using the future values of the
J.P. Morgan LifeMetrics Index.

British Airways P.L.C., which
entered a longevity swap relating
to about £1.3 billion ($2.03 bil-
lion) in pension liabilities; Rolls-
Royce Holdings P.L.C., which
offloaded the longevity risk for
about £3 billion ($4.67 billion) of
its pension liabilities; and ITV
P.L.C., which transferred about
£1.7 billion ($2.65 billion) in pen-
sion longevity risk. All three com-
panies are based in London.

Mr. Bird of Aon Hewitt added:
“We think this is the tip of the ice-
berg, with probably more (deals)
to come in 2012.”

Thao Hua is a reporter for Pensions &
Investments, a sister publication of
Business Insurance.



MarketMoves

Risk Strategies
acquires brokerage

MILLBRAE, Calif.—Middle-market
insurance broker Risk Strategies
Co. Inc. has acquired Millbrae,
Calif.-based UPA Insurance Bro-
kers Inc. for an undisclosed sum.

The deal is Boston-based Risk
Strategies’ third acquisition in the
past two months.

In December, Risk Strategies
said it had completed a merger
with the acquisition of Needham,
Mass.-based Global Insurance Net-
work Inc. and Burlingame, Calif.-
based Cohn-Reid-O’Neill Insur-
ance Services Inc.

The latest acquisition will pro-
vide greater access to the commer-
cial real estate, homeowners asso-
ciation, financial services, non-
profit and hospitality industries in
Northern California, John O’Neill,
executive vp of Risk Strategies’
Bay-area operations, said in a
statement.

“UPA is very highly regarded in
multiple industry sectors based on
its consistent track record of
growth and a blue chip client
portfolio,” Mr. O'Neill said in the
statement. “We look forward to
integrating the UPA staff with our
team here and leveraging their
expertise and long-term client
relationships.”

UPA principals John Uhl and
Chris Palmer will join the Risk
Strategies management team as
executive vps.

Risk consulting firm
makes name change

PASADENA, Md.—Risk manage-
ment consulting firm Kingson
Group Ltd. has launched its new
brand, changing its name formal-
ly to 1PM3 Solutions L.L.C.

The new named is intended to
emphasize the link between risk
and performance, and is centered
on its recently patented perfor-
mance-based risk accounting and
performance measurement tool,
Aggregate Risk Quantification, the
Pasadena, Md.-based company
said in a statement.

The company, founded in 2002
as Kingson Group by Gary Bierc,
CEO of rPM?, also is led by Rob
Eckels, executive vp of business
development and marketing, and
Chris Mandel, executive vp of pro-
fessional services, according to the
statement.

Mr. Mandel was Business Insur-
ance’s Risk Manager of the Year in
2004.

According to the statement, the
newly renamed company will
focus on risk and performance
management solutions and ser-
vices for businesses.

Willis expands
Florida operations

MIAMI—Willis Group Holdings
P.L.C. has relocated the headquar-

ters of its South Florida operations
to Miami.

The move from its previous
office in Coral Gables, Fla., is an
effort to expand its presence and
support the brokerage’s growth in
the region, London-based Willis
said in a statement.

Willis said it signed a 10-year
lease for 19,000 square feet
in office space in Miami’s finan-

cial district.

“As Miami-area businesses
grow with the global economy
and confront an increasingly
complex risk and liability land-
scape, there is strong demand for
a global insurance broker to meet
their insurance and risk manage-
ment needs,” Willis Chairman
and CEO Joe Plumeri said in the
statement.

The office is at 1450 Brickell
Ave., Miami, Fla., 33131. The
phone number is 305-854-1330.

Benefits brokerage
expands with Fla. office

ORLANDO, Fla.—Corporate Syner-
gies Group L.L.C. has expanded its
operations with a new office in
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Orlando, Fla.

The Mount Laurel, N.J.-based
employee benefits insurance bro-
kerage focuses on health benefits
design and management for
approximately 600 corporate and
nonprofit employers across vari-
ous industries.

“We handle planning, imple-
mentation and ongoing details
regarding regulatory compliance,
employee advocacy and educa-
tion programs, and benefits
administration management, so
our employer clients can focus on
their core business,” Michael
Goodwin, regional vp for Corpo-
rate Synergies who will lead the
Orlando office, said in a state-
ment.

The office is Corporate Syner-

gies’ sixth U.S. location. Regional
offices are in New York; Melville,
N.Y,; King of Prussia, Pa.,; and
Bethesda, Md.

The office is located at 390 N.
Orange Ave., Suite 2300, Orlando,
Fla., 32801. The phone number is
407-612-6324.
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Retaliation tops EEOC charge list

Last year set record
for all bias filings

By JUDY GREENWALD

WASHINGTON—Retaliation
charges filed with the federal
Equal Employment Opportunity
Commission increased 3% in fis-
cal 2011 and accounted for the
greatest portion of charges filed,
though the total number of
charges across all categories
remained basically flat, the agen-
cy said last week.

There were 36,344 retaliation
charges filed in fiscal 2011, which
ended Sept. 30. Retaliation was
the most frequently filed charge
for the second year in a row.

Total charges in fiscal 2011
increased slightly to 99,947 from
99,922 in fiscal 2010.

“For the second year in a row,
the EEOC received a record num-
ber of new charges of discrimina-
tion,” EEOC Chair Jacqueline
Berrien said in a statement.

Through its enforcement,
mediation and litigation efforts,
the EEOC also said it obtained a

record $455.6 million in relief
during fiscal 2011, up $51 million
from the previous year.

Sex discrimination charges,
which were the second-most fre-
quently filed charge, decreased
1.7% in fiscal 2011 to 28,534
and accounted for 28.5% of the
total.

Next were disability discrimi-
nation charges, which increased
2.3% to 25,742 and accounted for
25.8% of the total; and age dis-
crimination  charges, which
increased 0.9% to 23,465 and
accounted for 23.5% of the total.
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IN THE MATTER OF THE LIQUIDATION OF
NEW YORK SURETY COMPANY
Supreme Court County of Nassau
Index No.: 17005/98
NOTICE
Pursuant to an order of the Supreme Court of the
State of New York, County of Nassau (“Court”), en-
tered on September 21, 1998 (“Liquidation
Order”), the then Superintendent of Insurance of
the State of New York and his successors in office
were appointed as liquidator (“Liquidator”) of New
York Surety Insurance Company (“NYSCO”) and, as
such, has been directed to take possession of
NYSCO’s property, liquidate its business and af-
fairs, and dissolve its corporate charter pursuant
to Article 74 of the New York Insurance Law (“In-
surance Law”). The Superintendent of Financial
Services of the State of New York has now suc-
ceeded the Superintendent of Insurance as Lig-
uidator of NYSCO. The Liquidator has, pursuant to
Insurance Law Article 74, appointed Jonathan L.
Bing, Special Deputy Superintendent of Financial
Services (“Special Deputy”), as his agent to liqui-
date the business of NYSCO. The Special Deputy
carries out his duties through the New York Liqui-
dation Bureau, 110 William Street, New York, New
York 10038. The Liquidator has submitted to the
Court a verified petition (“Verified Petition”) seek-
ing an order: (i) approving the Liquidator’s initial
report on the status of the liquidation of NYSCO
(“Initial Report”) and the financial transactions de-
lineated therein; (ii) establishing March 31, 2012
as the bar date (“Bar Date”) for presentment of all
claims other than claims for administrative costs
and expenses; (iii) authorizing and directing the
Liquidator to consider only those claims for actual
losses arising under policies issued by NYSCO that
are presented to the Liquidator on or before the
Bar Date; (iv) barring and discharging all claims for
losses reported after the Bar Date; (v) authorizing
the continued payment of administrative costs and
expenses; (vi) authorizing the Liquidator to distrib-
ute NYSCO's assets, consistent with this Court’s
orders and the priorities set forth in Insurance Law
Section 7434, to those creditors of NYSCO with al-
lowed claims, to the extent that, in the Liquidator’'s
discretion, sufficient funds are available; (vii) ex-
tending judicial immunity to the Superintendent in
his capacity as Liquidator of NYSCO, his succes-
sors in office and their agents and employees, for
any cause of action of any nature against them, in-
dividually or jointly, for any act or omission when
acting in good faith, in accordance with the orders
of this Court, or in the performance of their duties
pursuant to Insurance Law Article 74; and (viii)
granting such other and further relief as this Court

deems appropriate and just.

A hearing is scheduled on the Verified Petition on
the 16th day of March, 2012, at 9:30 a.m., before
the Honorable Thomas P. Phelan, JSC, New York
Supreme Court at the Courthouse, IAS Part 2, 100
Supreme Court Drive, Mineola, New York 11501.
If you wish to object to the Verified Petition, you
must serve a written statement setting forth your
objections and all supporting documentation upon
the Liquidator and Clerk of the Court, at least
seven business days prior to the hearing. Service
on the Liquidator shall be made by first class mail
at the following address:

Superintendent of Financial Services
of the State of New York as
Liquidator of New York Surety Company
110 William Street
New York, New York 10038
Attention: John Pearson Kelly

General Counsel

In order to participate in NYSCO’s liquidation pro-
ceeding, all claims, with all supporting documen-
tation, must be presented to the Liquidator on or
before the Bar Date, which is the last date set by
the Court to present claims in NYSCO’s liquidation
proceeding.
The Verified Petition and Initial Report are available
for inspection at the above address. In the event
of any discrepancy between this notice and the
documents submitted to Court, the documents
control.
Requests for further information should be di-
rected to the New York Liquidation Bureau, Credi-
tor and Ancillary Operations Division, at (212)
341-6665.
Dated: January 18, 2012

Benjamin M. Lawsky

Superintendent of Financial Services of the

State of New York as Liquidator of

New York Surety Company

IN THE MATTER OF THE REHABILITATION OF
FRONTIER INSURANCE COMPANY
SUPREME COURT, ALBANY COUNTY
INDEX NO. 97/06
NOTICE OF FILING OF PROPOSED
REHABILITATION PLAN

BENJAMIN M. LAWSKY, the Superintendent of
Financial Services of the State of New York, in his
capacity as Rehabilitator (the “Rehabilitator”) of
Frontier Insurance Company (“Frontier”) hereby
gives you notice that the Supreme Court of the
State of New York, County of Albany, has issued an
Order to Show Cause dated January 13, 2012, re-
quiring that any interested person or his, her or
their attorneys, show cause before the Court at the
Albany County Courthouse, 16 Eagle Street, Al-
bany, New York, on the 6th day of April, 2012, at
9:30 in the forenoon of that day, or as soon there-
after as counsel can be heard, why an Order
should not be made (i) granting the Verified Peti-
tion of the Rehabilitator for an Order approving his
Plan of Rehabilitation for Frontier; and (ii) allowing
the Rehabilitator such other and further relief as
the Court may deem just and proper.

Please take notice:

1. Thatthe Order to Show Cause and the papers
upon which it is granted are posted on the website
maintained by the New York Liquidation Bureau at
http://nylb.org;

2. That the proposed Plan would authorize the
Rehabilitator to continue to settle and pay claims
under policies in his sole discretion;

3. That, because of Frontier’s limited funds, the
proposed Plan would require the Rehabilitator to
obtain Court approval as a condition to settlement
and payment of any surety or other claim against
Frontier;

4. That objections to the Order to Show Cause
and relief sought by the Rehabilitator therein shall
be served on or before March 16, 2012; and

5. That the Rehabilitator may reply to any ob-
jection or other submission by papers served on
or before March 30, 2012.

All objections should be served to
the following addresses:

Frontier Insurance Company in Rehabilitation

Attn: Al Escobar, Chief Executive Officer

195 Lake Louise Marie Road

Rock Hill, New York 12775

aescobar@ftrins.com

and

William F. Costigan, Esq.

Dornbush Schaeffer Strongin & Venaglia, LLP

747 Third Avenue

New York, New York 10017

_costigan@dssvlaw.com

Requests for further information or questions
should be directed to Frontier Insurance Company
in Rehabilitation at (845) 807-5250. Copies of the
Order to Show Cause, the Verified Petition on
which it was granted and the proposed Plan of Re-
habilitation have been posted on the internet site
maintained by the New York Liquidation Bureau at
http://nylb.org.

BENJAMIN M. LAWSKY

Superintendent of Financial Services

of the State of New York, as Rehabilitator

of Frontier Insurance Company

Business Insurance.
CAREER CENTER

The ultimate career resource in the
insurance industry.

http://careers.BusinessInsurance.com

CHEROKEE NATION BID
ANNOUNCEMENT
The Cherokee Nation and Cherokee
Nation Entities are accepting proposals
from qualified firms and
broker/consultants to provide broker
services. In order to receive a copy of
the RFP and submit a service proposal,
firms must pre-qualify. A checklist
detailing the documents required to
pre-qualify may be downloaded from
the Cherokee Nation bid website
www.cherokeebids.org. A Non-
Disclosure Agreement is also included
on the bid website that must be
downloaded and submitted by Brokers
with their pre-qualification documents.
Pre-qualification documents will be
accepted until 5:00 p.m., CENTRAL
TIME, Friday, February 10, 2012. Any
pre-qualification documents submitted
after that time will not be considered.
Firms who submit complete packages
and are approved will then receive a
copy of the RFP. Qualified
broker/consultant firms must provide
Errors and Omissions coverage with a
$10,000,000 per occurrence limit.
Other minimum qualifications include a
minimum of fifteen years of broker
experience; property, casualty, and
workers' compensation broker services
for at least five tribal clients; and at
least five years experience with
accounts having over 2,000 employees.
Pre-qualification documents must be
submitted by the deadline to Rebecca
Mitchell, C.P.M., Director of Acquisition
Management, Cherokee Nation at
rmitchell@cherokee.org. Any questions
regarding this RFP must be addressed
to Rebecca Mitchell at:
rmitchell@cherokee.org.

Need to
Publish a
Legal Notice,
Announcement

or RFP

Contact Monique Murray
at 212-210-0129
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LAMONTE
THOMAS

NEW JOB TITLE: Plano, Texas-

based president and general manager of North Texas and Oklahoma

region for CIGNA Corp.

PREVIOUS POSITION: Richmond, Va.-based vp of sales for CIGNA

Corp.

LOOKING FORWARD TO: Working with clients, hospitals and

physicians, with the focus on improving the health of our customers

and their families.

CHALLENGES FACING INDUSTRY: Getting individuals to take a look at

how they can get more involved in reducing their health risks and

overall health costs.

BEST THING ABOUT A BAD ECONOMY: It calls for clients and
customers to put their focus on value and how to effectively utilize

resources.

FIRST EXPERIENCE IN JOB MARKET: | was a human resources
consultant for CIGNA. That job gave me the time to really listen to
the individual. The value of listening was the lesson with that job.

COLLEGE MAJOR: Finance.

ADVICE: Take advantage of every opportunity that is made available.

OUTSIDE THE INDUSTRY, A DREAM JOB: Working for a railroad. | am
fascinated with trains and the countryside views you get from a

railroad.
HOBBIES: Model railroading.

MOST PASSIONATE ABOUT: Personally, it's my family.

CAN'T-MISS TELEVISION SHOW: “American Pickers.” The history
they give behind items they find | see as fascinating. One day on
"Jeopardy,” | will be able to answer a lot of questions based on the
stuff I learn from watching that show.

FAVORITE MEAL: Anything pasta.

ON A SATURDAY AFTERNOON: Hanging out with my family. | spend a

lot of time at work during the week, so on the weekends they set the

agenda.

EMAIL OR PHONE, AND WHY: Phone. | am a believer that that's the
best form of communication. It really allows you to understand the
issues and concerns you miss out on over email.

Comings&Goings

VISIT www.businessinsurance.com/ComingsandGoings
for a full list of this week's personnel moves and promotions.
Check our Web site daily for additional postings and sign up

for the weekly email.

T0 SUBMIT ITEMS

Business Insurance would like to
report on senior-level changes at
commercial insurance companies
and service providers. Please send
news and photos of recently
promoted, hired or appointed
senior-level executives to:

Anna Gaynor

Business Insurance

360 N. Michigan Ave.
Chicago, IIl. 60601-3806

agaynor@businessinsurance.com

POSTING THIS WEEK

INSURERS
Kaiser Permanente
Ironshore Inc.
Ironshore Australia Pty. Ltd.

REINSURERS
Third Point Reinsurance Co. Ltd.

BROKERS
HUB International Ltd.
Willis North America
Frank Crystal & Co. Inc.

OTHER PROVIDERS
Agencyport Sofware Corp.
Alvarez & Marsal Holdings L.L.C.
Buck Consultants L.L.C.
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and also holds a certificate in
event management from New
York University.

She can be reached at 212-210-
0132 or rbriggs@businessinsurance
.com.

The publication also has made
several changes in Chicago.

Steve Susina has been named
director of demand generation
services.

Mr. Susina, who heads the pub-
lication'’s lead generation services,
most recently served as the direc-
tor of marketing at Laurus Tech-
nologies, a Chicago-based infor-
mation technology consulting
and systems integration firm.
While at Laurus, he was responsi-
ble for the firm’s overall brand-
ing, demand generation and
thought leadership efforts. He has
previous engineering, sales and
marketing experience at AT&T
Inc., Tellabs Inc. and UTStarcom
Inc.

Mr. Susina holds a bachelor of
science in electrical engineering
from Marquette University in Mil-
waukee, an MBA from the Univer-
sity of Pittsburgh, and a master of
science in marketing communica-
tions from the Illinois Institute of

Technology in Chicago.
Mr. Susina can be reached at
312-649-4340 and at

ssusina@businessinsurance.com.

Mallory Gillikin has been pro-
moted to video producer/copy
editor.

Ms. Gillikin joined the publica-
tion in 2011 as editorial assistant.
In her new role, she will produce
all of the publication’s video con-
tent, including the weekly InFO-
CUS video and all special video
series, as well as editing stories for
the publication’s various print
and online products.

Before joining Business Insur-
ance, Ms. Gillikin was a collabora-
tions specialist with InterCall, as
well as working as a freelance
search engine optimization writer
and catering sales director, among
other roles.

She holds a bachelor of arts in
journalism from the University of
Wisconsin at Madison.

Ms. Gillikin can be reached at
312-649-5398 and at mygillikin
@businessinsurance.com.

Anna Gaynor has joined Busi-
ness Insurance as editorial assis-
tant.

She recently earned a master’s
degree in journalism from
Northwestern University in
Evanston, Ill.,, and has worked
for a variety of publications,
including daily newspapers and
magazines covering local busi-
ness and culture.

Ms. Gaynor also has a bache-
lor's degree in journalism from
the University of Missouri in
Columbia.

She can be reached at 312-649-
5246 and at agaynor@business
insurance.com.
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REUTERS

An Italian Navy helicopter flies over the area where the Costa Concordia cruise ship ran aground near Isola del Giglio.

Marine: Cruise ship disaster hits insurance market

CONTINUED FROM PAGE 1

retention and third-party per-
sonal liability coverage above a
$10 million retention. It is self-
insured for the loss of use of the
vessel.

Trieste, Italy-based Assicu-
razioni General S.p.A. and Hamil-
ton, Bermuda-based XL Group
P.L.C. are among the ship’s hull
insurers, sources said.

London-based RSA Insurance
Group P.L.C. has a 5% line on
the ship’s hull program, which is
thought to offer about €405 mil-
lion (§523.7 million) in coverage,
sources said.

Hamilton, Bermuda-based
Lancashire Holdings Ltd. likely
will post a $20 million to $30
million loss from the event,
according to investment banker
Jefferies International Ltd.

Hannover Re Group and
Munich Reinsurance Co. con-
firmed that they also have expo-
sure to the loss.

Munich Re said it expects to
incur losses in the “mid-double-
digit million euro range.” Han-
nover Re said it expects losses of
about €30 million ($38.8 mil-
lion) from the ship’s hull and the
extent of its liability losses was
yet unclear.

“The assumption is that a mar-
ket loss running into triple-digit
millions could result,” the rein-
surer said in a statement. “The
total loss for Hannover Re—as a
leading marine reinsurer—could
therefore be in the mid-double-
digit euro range.”

The London-based Standard
P&I Club confirmed it was the
lead P&I insurer for the ship.

In a statement, the Standard

INSURED PASSENGER
SHIP LOSSES

Insured losses in passenger ship
accidents, 2006-2010, in millions
of dollars.

Year Number  Insured
lost losses

2006 43 $132

2007 38 $50
2008 32 $31
2009 35 N/A
2010 22 $21

Source: Insurance Information
Institute, Swiss Re Ltd.

Club said it and another member
of the International Group of P&I
Clubs would jointly share the
first $8 million of the loss beyond
the retention, above which the
claim is reinsured through the
International Group’s pooled
reinsurance program with Lon-
don and international reinsur-
ance markets.

The full extent of insured loss-
es will not be known until the lia-
bility picture becomes clearer and
any environmental losses are
known, sources said.

Last week, New York-based law
firm Proner & Proner said it
would, in conjunction with the
Italian consumer organization
Coordinamento delle Associ-
azioni per la Difesa dell’Ambiente
e dei Diritti degli Utenti e dei
Consumatori, known as Coda-
cons, file a class action suit in

Miami against Costa Cruises,
which operated the ship, seeking
at least $160,000 for each passen-
ger who was aboard the ship at
the time of the disaster.

According to a legal source
who asked not to be named,
there may be challenges for
claimants wishing to bring a suit
in U.S. courts.

While the ship’s ultimate par-
ent is in the United States, the
cruise operator is an Italian com-
pany, he said. Therefore it may
be difficult to “pierce the corpo-
rate veil” and have the case heard
in U.S. courts, he said.

In addition, while some pas-
sengers aboard the ship were U.S.
citizens, recent case history has
shown that this may not be
enough to convince the courts
that the case should be heard in
the United States, he said.

The Athens Convention of
1974 limits awards that can be
paid to victims of marine disas-
ters, though Italy is not a signato-
1y to the convention, said Marcus
Baker, chairman of the global
marine practice at Marsh Inc. in
London.

A legal source noted, however,
that the terms and conditions on
Costa Concordia tickets effective-
ly used some of the language of
the convention and limited pay-
outs to €70,000 ($90,500).

The impact of the ship’s loss
on marine insurance rates is less
than clear at this stage.

James Eck, senior vp and credit
officer at Moody’s Investors Ser-
vice Inc. in London, said the loss-
es are not expected to badly hurt
insurers’ and reinsurers’ capital.
But the “earnings drag” from the
event could impede capital

growth for the affected firms, he
said.

Ole Wikborg, president of the
International Union of Marine
Insurance, said the fragmented
nature of the marine insurance
market likely would mean that
the loss would affect a limited
number of insurers and reinsur-
ers. Therefore, there would be no
marketwide incentive to seek rate
increases, he said.

Marsh’s Mr. Baker said there is
about $1.7 billion to $2 billion of
global marine hull capacity.
While the loss from the Costa
Concordia may be large, it likely
will not affect the industry’s
capacity greatly, he said.

And despite the tragic loss of
the Costa Concordia, cruise ships
generally are deemed to be very
safe risks, he said.

While some Lloyd’s of London
syndicates may push for rate
increases as a result of the loss
and due to potentially higher
reinsurance costs resulting from
high catastrophe losses in 2011, a
wholesale move to increase rates
is unlikely. More likely, said Mr.
Baker, is a greater sense of “cau-
tion” among underwriters.

He also noted that much of the
marine business renewed at Jan.1
before the cruise ship disaster.

The loss could affect the rein-
surance program for the Interna-
tional Group of P&I Clubs, but
Mr. Baker pointed out that nego-
tiations on the program, which
renews Feb. 20, already are well
under way and some business
may already have been bound.

Any effect of the Costa Con-
cordia loss, therefore, more likely
would be felt during the 2013
renewal, he said.
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Super Bowl: Planners
tackle risk management
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age addressing media liability,
property, coverage for sponsors of
co-branded events and event-can-
cellation insurance. “That will
most likely be placed in the Lloyd’s
marketplace,” she said of the latter.

In terms of Aon’s role in placing
Super Bowl coverage, “We partici-
pate in pieces of it,” Ms. Shaw
said.

Likewise, asked about Chartis’
involvement in insuring the Super
Bowl, Mr. Ewing said, “In most
major sporting events, Chartis
always has an interest.”

Mr. Rogers noted that much of
the Super Bowl risk management
effort is actually focused on sur-
rounding activities.

“Basically, I think where the
impact will come as respects the
Super Bowl is not so much inside
Lucas Field but at the ancillary
events,” he said. “If I'm the orga-
nizer of an event like that, I'm
going to have a very good check-
list and work very closely with the
fire marshal and other authori-
ties.”

With the stage collapse that
killed seven and injured more
than 40 others last August at the
Indiana State Fair in Indianapolis
still fresh in local memories, a
spokeswoman said the Indianapo-
lis Department of Code Enforce-
ment hasn’t necessarily height-
ened its inspection efforts of the
various temporary venues erected
for Super Bowl-related events, but

the inspection activity is exten-
sive.

“This is probably the highest
number of temporary structures
that our inspection team has had
to go out and visit, at least in this
time frame,” she said.

“We have a couple of structures
that are 50,000 square feet or
more,” she said, and the construc-
tion of some of the temporary
facilities is so well-done that they
are rated as permanent structures
rather than temporary structures.

Among facilities that Indi-
anapolis code enforcement offi-
cials have been checking are tents,
stages and even the massive XLVI
Roman numerals greeting visitors
in downtown Indianapolis’ Mon-
ument Circle. “Our inspectors
have been out there as well,” the
spokeswoman said.

From the city’s perspective,
Brett Wineinger, Indianapolis’
property and risk manager, noted
that the city is a self-insured enti-
ty with limited liability under
Indiana law.

“In most cases—the (NCAA
men’s national basketball champi-
onship) and things of that
nature—risk is pretty much
pushed back to our Capital
Improvement Board, our Indiana
Stadiums Commission or our
Indiana Convention and Visitors
Bureau, which is where most of
our larger events have been held,”
Mr. Wineinger said. “Our respon-
sibility may be from increased
security or fire, readiness, etc.”

Business Resources
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Exclusive Commercial & Group Medical
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Indianapolis officials examine a portable tent to be used during Super Bowl XLVI. While safety checks have not
necessarily increased since last year's stage collapse at the Indiana State Fair, officials say they are extensive.

Chris Rogers, Aon Risk Solutions
.

“For the Super Bowl, obviously
this has been a two-year process of
street and sidewalk and curb rede-
velopment, and pushing for addi-

tional insured coverage with our
host committee on various con-
tracts that impact us,” the Indi-
anapolis risk manager said. The

city also has donated its risk man-
agement services to the host com-
mittee’s risk management sub-
committee, he said.

With events such as the Super
Bowl, it's typical for risk managers
to learn from the experience of
prior events and support one
another in making preparations,
Mr. Ewing said.

And, he said, those in the risk
management and insurance com-
munities will know that the risk
management has been done well
if it’s unseen.

[ )
Concussions:
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respect to the risks associated with
playing football,” the league said
in the statement. “Any suggestion
to the contrary has no merit.”

Beth Wilkinson, an attorney for
the NFL, described the litigation as
“a workmans comp issue” covered
by the collective bargaining agree-
ment, the Miami Herald reported
last week.

Hausfeld’s Mr. Lewis said work-
ers comp is not the appropriate
remedy for players in theses cases
since the NFL was not their direct
employer.

In addition, Mr. Lewis disagrees
that the collective bargaining
agreement would cover concus-
sion-related player claims in these
cases.

The NFL is “clearly going to
make that argument,” Mr. Lewis
said. “I don’t think it's right, but
that’s something the court will
decide.”

Among allegations in the litiga-
tion are assertions that the former
players suffer from headaches,
dizziness, memory loss, psycho-
logical problems and other neuro-
logical issues after sustaining con-
cussions during football games
and practice.

The suits seek unspecified dam-
ages for medical expenses, disabil-

Suits turn on comp rules

ity and loss of potential employ-
ment or income, among other tort
claims.

“The NFL, likely the richest
professional sports league ever,
has demonstrated a repeated
unwillingness to take adequate
care of retired players who are suf-
fering from the consequences of
on-field repeated and chronic
head impacts incurred during
their respective league careers and
have made the game of profes-
sional football in this country
what it is today,” according to
one suit filed in New York last
month.

Pressing concern

Concussion-related injuries are
one of the league’s most pressing
concerns, said Richard Berthelsen,
Washington-based general coun-
sel for the National Football
League Players Assn., the union
for NFL athletes. He declined to
comment specifically about the
litigation.

“There’s no more important
issue that players face today than
issues regarding concussions and
brain injury, and it's something
that we are devoting a lot of time
and effort to in a lot of ways,” Mr.
Berthelsen said.

Exclusive remedy has played a
key role in at least one previous

NFL-related lawsuit. The defense
was used in the case of Korey
Stinger, a Minnesota Vikings play-
er who died of heat stroke after
practice in 2001.

Mr. Stringer’s wife sued the
Vikings, several Vikings employ-
ees and physicians for alleged neg-
ligence in Mr. Stringer’s death. But
in a split decision in 2005, the
Minnesota Supreme Court said
that workers comp was the only
remedy in that case.

Sports risk management consul-
tant Herb Appenzeller of Appen-
zeller & Associates Inc. in Sum-
merfield, N.C., said it will be inter-
esting to see whether courts inter-
pret the NFL lawsuits as being a
matter of negligence or workers
comp law.

“I think there’s no question in
this particular case that the foot-
ball players in the NFL are defi-
nitely employees,” Mr. Appen-
zeller said.

Mr. McGlamry said he’s hopeful
that the litigation will bring atten-
tion to the plight of NFL players
who face adverse effects long after
their NFL careers are done.

“This is not something that the
NFL could not have
foreseen...from players that were
playing 20 vyears ago,” Mr.
McGlamry said. “It is such a phys-
ical game.”
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Beardmore: BMS Group sets sights on expansion in U.S. market
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my time and my location so that
most of my time will be spent in
the U.S. I'm expecting it to be a
three- to four-month process
before it's balanced out to what
you might call a normal operating
level.

Q: What makes the U.S. an attrac-
tive marketplace for BMS?

It's not just for BMS—it's still
one of the largest reinsurance
marketplaces in the world. It’s
attractive from that respect, its
overall potential. It's attractive for
BMS because although for the
majority of its existence BMS has
been a correspondent broker, it
has been a correspondent broker
for reinsurance generated from
the U.S.,, so it’s a market that we
understand. It's a market in which
we’re well-known, as we have a lot
of good relationships. Therefore,
we feel it’s a natural extension of
what we have been doing to move
it to the next level and become a
credible expansive platform that
can generate business on a direct
basis as opposed to a correspon-
dent basis.

Q: What are BMS' long-term goals?

As a group, our long-term goals
are to create the alternative vehi-
cle to the big guys. The markets
both in the U.S. and worldwide
are concerned about the amount
of dominance that the three big
guys have. They would like to see
the emergence of an organization
resembling, say, Benfield of the
past. Our long-term aspirations
are to create an alternative, valid,
independent broking enterprise
that is perceived as the go-to place
because we provide the best risk
transfer solutions, the highest lev-
els, and we offer truly indepen-
dent advice.

I guess as a marker of our
progress, we plan to at least (dou-
ble) the size of our current opera-
tion by 2016. But I must stress
that includes also building out the
other elements of our business—
which primarily operates out of
London—which are our wholesale
and underwriting activities. The
reinsurance part of the strategy is
extremely important, but we have
extremely important ambitions
for the London side of our opera-
tion, too. Hence the reason why I
talk about the majority of my time
being in the States, not complete-
ly my time being in the States.

Carl Beardmore, BMS Group Ltd.
.

Q: Where do you see growth areas
for BMS?

I think the growth opportunity
is there in the traditional arenas in

which we've operated. On the
reinsurance side, the normal prop-
erty/casualty treaty business; on
the facultative side, specialty casu-
alty, med mal—we have a strong

historical presence in those sec-
tors. I think by having this credi-
ble, highly recognized expansive
platform in place, we will be able
to build considerable additional
market share in those areas we
know and understand well.

I would like people to under-
stand that as a group as a whole,
both on the U.S. and on the UK.
side, we have a very ambitious
strategy. We have made tremen-
dous progress in 2011. And we
know already that we will be mak-
ing considerably more progress in
2012. We're on a journey and
we're enjoying it.

Q: Where do you see the reinsurance
market right now?

It's a difficult market at the
moment because it has been
tough during the past 12 to 18
months. From an underwriting
perspective, they are feeling the
need to move rates to compensate
for the losses they’ve incurred.

[ think it's going to be a slow
and steady uplift in the business
as opposed to a radical change.
It’s a tough market, but there are
still ample opportunities for peo-
ple to develop good strong busi-
nesses.
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GPS: Will decision on monitoring hit employers?

Tell employees
of monitoring
plans: Experts

Employers considering
GPS monitoring of their
employees should inform
them of their plan and
make certain such moni-
toring does not spill into
workers’ private lives to
avoid potential legal lia-
bility, observers say.

This advice stems
from last week’s U.S.
Supreme Court decision
in United States vs.
Antoine Jones, in which
the court ruled that the
FBI and the District of
Columbia Metropolitan
Police Department vio-
lated the Fourth Amend-
ment in placing a GPS
device Mr. Jones’ wife’s
car to gather informa-
tion on a suspected drug
dealer.

Tracking devices are
used frequently by em-
ployers to track their
delivery trucks, although
there is no hard data on
such usage.

While many employers
already inform employees
about GPS tracking, the
Supreme Court’s ruling
should make employers
“more conscientious in
how they inform their
employees of what kind
of tracking is being
done,” said Evan Brown,
an associate with Hin-
shaw & Culbertson L.L.P.
in Chicago.

There is no rule that
says employers have to
tell employees they are
tracking them via GPS,
said Jonathan T. Hyman,
a partner with Kohrman
Jackson & Krantz P.L.L.
in Cleveland.

“But I think if you're
going to take something
away from this decision,
it is that there is some
expectation of privacy in
people’s locations, and
there may be situations”
in which an employer
overreaches or extends
GPS monitoring to off-
the-clock activity, which
“may go beyond what is
reasonable even in pri-
vate employment rela-
tionships,” Mr. Hyman
said.

Michael R. Overly, a
partner with law firm
Foley & Lardner L.L.P. in
Los Angeles, said, how-
ever, “Most employers
are smart enough to
draw the line and say, ‘If
we don’t need it, we
don’t need to collect it.”

—By Judy Greenwald

CONTINUED FROM PAGE 1

led by Justice Antonin Scalia, raised
the trespassing issue in ruling in
Mr. Jones’ favor.

“It is important to be clear about
what occurred in this case: The
government physically occupied
private property for the purpose of
obtaining information. We have
no doubt that such a physical
intrusion would have been consid-
ered a ‘search’ within the meaning
of the Fourth Amendment when it
was adopted,” Justice Scalia wrote.

“The present case does not
require us to answer” the question
of whether achieving the same
result through electronic means
without an accompanying trespass
is an unconstitutional invasion of
privacy, he wrote in the ruling
joined by Justices John G. Roberts
Jr., Anthony M. Kennedy, Clarence
Thomas and Sonya Sotomayor.

However, a concurring opinion
raising the issue of privacy was
written by Justice Samuel A. Alito
Jr., who was joined by Justices Ruth
Bader Ginsburg, Stephen G. Breyer
and Elena Kagan. “I would analyze
the question presented in this case
by asking whether respondents’
reasonable expectations of privacy
were violated by the longtime
monitoring of the movements of
the vehicle he drove,” Justice Alito
wrote.

While relatively short-term mon-
itoring “accords with expectations
of privacy,” longer-term monitor-
ing “impinges on expectations of
privacy,” the court said.

Although she joined the majori-
ty, Justice Sotomayor wrote a sepa-
rate concurring opinion that also
addressed privacy.

“The government usurped Jones’
property for the purpose of con-
ducting surveillance on him, there-
by invading privacy interests long
afforded, and undoubtedly entitled
to Fourth Amendment protection,”
Justice Sotomayor wrote.

While many observers say the
ruling’s Fourth Amendment focus
has no direct relevance to the work-
place, Randy Gainer, a partner with
law firm Davis Wright Tremaine
L.L.P. in Seattle, said there are “tort
claims in most states for invasion
of privacy, and the majority opin-
ion and the concurrences could be
used by an employee who was

Appeal set in

New York’s highest court is set to
consider the appeal of a state appel-
late court ruling last year in favor of
a public sector employer that used
GPS to monitor an employee.

The New York State Court of
Appeals has agreed to review the
Nov. 23, 2011, decision in Michael
A. Cunningham vs. New York State
Department of Labor.

According to the New York State
Supreme Court appellate division
ruling, the state Labor Department
became suspicious in 2008 that Mr.
Cunningham, a state employee
since 1980, was taking unautho-
rized absences from work and falsi-
fying time records. The Office of
Inspector General launched an

tracked by a private employer to
buttress his or her claim that the
employer had violated the employ-
ee’s privacy rights by installing a
tracking device on a private vehi-
cle.”

Scott L. Vernick, a partner with
Fox Rothschild L.L.P. in Philadel-
phia, said the decision raises the
issue of the extent to which the pri-
vate sector can use digital devices,
such as smartphones, to track
employees’ whereabouts.

“You certainly have nine judges
who are determined to preserve pri-
vacy, and I could see some applica-
tion to the workplace—particularly

Philip C. Gordon,
Littler Mendelson P.C.

if you did not tell the employees
that that’s what you were doing,”
Mr. Vernick said.

“Other courts will start looking
at this and taking guidance from
it,” said Michael Overly, a partner
with Foley & Lardner L.L.P. in Los
Angeles.

Pointing to the opinions of Jus-
tices Alito and Sotomayor, Philip C.
Gordon, a shareholder with Littler
Mendelson P.C. in Denver, said,
“The judges in the state court sys-
tem and in the federal court system
below the Supreme Court will look
to this opinion and understand
that the majority of Supreme Court
justices expressly recognize the

potential invasiveness of long-term
GPS tracking.”

“The courts are going to look at
this when they are interpreting
invasion of privacy claims by
employees,” said Mark B. Wiletsky,
of counsel at Holland & Hart L.L.P.
in Boulder, Colo. “And I think that
employees and their attorneys will
likely try to expand this case
beyond the Fourth Amendment
law enforcement context to make a
claim for invasion of privacy, or
some other claim, if they feel that
their clients’ rights have been vio-
lated.”

Gerald L. Maatman Jr., a partner
with Seyfarth Shaw L.L.P. in Chica-
go, said the ruling’s impact will
depend on whether the employer is
public or private. Public sector
employees “have additional protec-
tions, unlike private company
employees, in that constitutional
protections can apply,” he said.

“I suspect you're going to see use
of this precedent in a public sector
workplace arena in terms of the
limits that might be imposed on
public employers in using location
information in the context of
workplace investigations or person-
nel decisions based on location
information,” Mr. Maatman said.

With respect to private employ-
ers, the ruling will become a “tool
used by plaintiff lawyers” to allege
abuse or illegitimate use of location
information as an invasion of pri-
vacy. That would raise issues such
as whether there was a valid need
to use it, whether it tracked loca-
tions during working hours vs.
nonworking hours, and how long
the monitoring continued, he said.

Eventually, said Tyler G. Newby,
of counsel at Fenwick & West L.L.P.
in San Francisco and a former fed-
eral prosecutor in the area of com-
puter crime, the Supreme Court
will take a case that deals with
“what they expressly declined to
consider here, which is, ‘What are
the Fourth Amendment and priva-
cy implications of tracking a per-
son’s movement using GPS tech-
nology or other types of technolo-
gy when there’s not a trespass?’”

Mr. Newby said, “That’s the case
that's eventually going to come
before the Supreme Court, and
until that happens, there’s a fair
amount of uncertainty as to the
law of privacy in this area.”

NY. GPS monitoring case

investigation that included placing
a GPS on his car.

GPS data was used as evidence in
a hearing that led to Mr. Cunning-
ham’s termination. He then sought
to suppress the GPS evidence, argu-
ing its use violated the New York
Constitution.

However, the appellate court
ruled 3-2 in the state Labor Depart-
ment’s favor, saying use of GPS
devices “was necessary to obtain
pertinent and credible information
over a period of time” to establish a
pattern of serious misconduct.
“Given the facts and circumstances
at the time of the investigation, we
are unpersuaded” that the state
agencies “acted unreasonably.”

Corey Stoughton, who repre-
sents Mr. Cunningham and is a
senior staff attorney with the New
York Civil Liberties Union Founda-
tion in New York, said she is confi-
dent the appellate court decision
will be overturned.

The “U.S. Supreme Court is
catching up to where the New York
Court of Appeals has been for quite
some time,” she said. The lower
New York court “did not sufficient-
ly grapple with the consequences of
permitting warrantless surveillance
of people’s cars using GPS devices.”

An attorney in the New York
attorney general’s office had no
comment.

—By Judy Greenwald
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Attorneys: State to certify
workers comp lawyers

CONTINUED FROM PAGE 4

also true of the self-insureds and
the insurance companies that are
seeking counsel in one of these
cases.”

Dina Brilliant, a partner with
Brilliant & Neiman L.L.C. in
Trevose, Pa., said she plans to
seek the certification. She has
practiced workers comp law
since 1993 and said the certifica-
tion could help differentiate her
and other attorneys from lawyers
who “dabble” occasionally in
comp cases.

“With advertising today, I'm
not sure if the general public can
tell that we're experienced with
it,” Ms. Brilliant said.

According to a statement from
the Pennsylvania Bar Assn., a 12-
member committee will oversee
the certification process. Applica-
tion fees could reach up to
$1,000 for a five-year certifica-

tion, though Mr. Bagnato said
the association is still working on
determining costs.

Certification is optional for
workers comp attorneys, and it
will be available only to lawyers
who dedicate at least 50% of
their practices to workers comp.
Applications are expected to
become available in late fall,
with the first annual certification
exam taking place in spring
2013, Mr. Bagnato said.

Several state bar associations
offer certifications for workers
comp, including those in Califor-
nia, Florida and North Carolina,
said Dennis Rendleman, Chica-
go-based ethics counsel for the
Center for Professional Responsi-
bility at the American Bar Assn.

Certification can help lawyers
strengthen  their  practices,
because it requires them to
demonstrate up-to-date knowl-
edge in their law specialty, Mr.

Rendleman said.

“Your skills are being affirmed
by the fact that you have to regu-
larly renew your certification,”
said Mr. Rendleman, who said the
ABA provides advice and support
for state certification programs.

The process for certification in
Pennsylvania won't be easy, said
Matthew Wilson, a partner and
workers comp attorney with the
Martin Banks law firm in
Philadelphia.

Mr. Wilson, who was part of
the subcommittee that drafted
the certification test, said the
four-hour exam—which includes
multiple-choice and essay ques-
tions—will be rigorous for even
the most experienced workers
comp attorneys.

He believes certified Pennsyl-
vania attorneys could see more
business coming through their
doors, particularly from insur-
ance industry clients.

“I think some carriers are going
to insist upon having certified
counsel,” said Mr. Wilson, who
believes the Pennsylvania bar
could consider certifications for
other law specialties in the future.

Contraception: Rule delay

CONTINUED FROM PAGE 4

Stover, a principal with Buck
Consultants L.L.C. in Secaucus,
NJ.

Some members of Congress,
however, strongly oppose the
requirement. Bills have been
introduced in the House and
Senate that would exempt any
organization from the mandate
if offering the coverage is con-
trary to its affiliated religious
beliefs.

But experts say it is unlikely
that those measures could win
congressional approval this year.
“There may be some interest” in
Congress in preventing enforce-

ment of the requirement, but it is
not widespread, said J.D. Piro, a
principal in the Norwalk, Conn.,
office of Aon Hewitt.

Certain religious organizations,
though, are strongly opposed.

“Never before has the federal
government forced individuals
and organizations to go out into
the marketplace and buy a prod-
uct that violates their con-
science. This shouldn’t happen
in a land where free exercise of
religion ranks first in the Bill of
Rights,” Cardinal-Designate Tim-
othy Dolan of New York and
president of the U.S. Conference
of Catholic Bishops, said in a
statement.

He urged Catholics and others
to contact federal lawmakers to
get the rule withdrawn.

“Let your elected leaders know
that you want religious liberty
and rights of conscience restored
and that you want the adminis-
tration’s contraceptive mandate
rescinded,” he said.

“The challenge that these reg-
ulations posed for many groups
remains unresolved. This indi-
cates the need for an effective
national conversation on the
appropriate conscience protec-
tions in our pluralistic country,
which has always respected the
role of religions,” Sister Carol
Keehan, president and CEO of
the Catholic Health Assn. of the
United States in Washington,
said in a statement.

Boehner: End to CLASS

CONTINUED FROM PAGE 4

He said the law is transferring
to government from consumers
health care coverage decisions.

As an example, he cited a
requirement, which was final-
ized this month by the Depart-
ment of Health and Human Ser-
vices, that will force many health
care plan sponsors—including

those opposed for religious rea-
sons—to offer coverage for con-
traceptives. He did not address,
though, whether he would try to
block enforcement of the contra-
ceptive mandate.

In 2011, Congress—without
administration  objections—
repealed two health care reform
law provisions. One provision
would have required employers

to offer lower-paid employees
company-paid vouchers to pur-
chase coverage in state health
insurance exchanges if their
required premium contribution
toward employer coverage
exceeded a certain percentage of
their income.

The other repealed a provision
that would have required
employers to distribute Form
1099 statements to any vendor
with which it did at least $600 in
business.
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Brokers said in its quarterly survey.
Workers compensation
experienced the largest rate
increase at 7.5%.

U.S. rates expected
to rise this year

U.S. commercial insurance rates
are expected to climb across many
lines of business in 2012, according
to an analysis by Marsh &
McLennan Cos. Inc.'s Marsh Inc.
unit. The report noted that the U.S.
property/casualty insurance
industry sustained more than $105
billion in insured catastrophe losses
last year. While the losses had a
“minimal” impact on the industry's
capital position, they did hit
earnings, Marsh said.

Stable outlook seen
for reinsurance sector

Despite high catastrophe losses in
2011, the outlook for the global
reinsurance sector remains
stable, Standard & Poor's Corp.
said. The global reinsurance
industry likely will post a
combined ratio of 110% to 115%
for 201, up from its previous
estimate of 105% to 110%. S&P
said the reinsurance industry
holds surplus capital, and its
enterprise risk management
capabilities are strong compared
with the wider insurance industry.
Separately, Towers Watson & Co.
said a series of factors, including
reinsurers’ exposure to losses,
the impact of Risk Management
Solution Inc.'s version 11 U.S.
hurricane model, continued low
interest rates and “overall
competitive pressures” helped
move Jan. 1renewal rates for U.S.
property/casualty reinsurance
premiums anywhere from down
5% to up 5%.

Partner Re under review,
Arch upgraded: Best

AM. Best Co. Inc. has placed under
review with negative implications
the financial strength rating of A+
and issuer credit rating of aa- of
Partner Reinsurance Co. Ltd. and
its affiliates. In addition, Best also
placed under review with negative

implications the issuer credit
rating of a- and debt ratings of its
parent, PartnerRe Ltd. Meanwhile,
Best upgraded the financial
strength ratings of Arch
Reinsurance Ltd., its strategic
affiliates and its separately rated
affiliate, Arch Specialty Insurance
Co., to A+ from A, and the entities’
issuer credit ratings to aa- from
a+. In addition, Best upgraded the
issuer credit ratings to bbb+ from
bbb of Arch Capital Group (US) Inc.
Best upgraded the issuer credit
rating to a- from bbb+, as well as
all debt ratings, of the ultimate
holding company, Arch Capital
Group Ltd. Best revised the
outlook for all ratings to stable
from positive.

European storm loss
could reach $388M

Last month's Windstorm Joachim
in Western Europe caused an
estimated €300 million ($387.9
million) in insured damage,
according to Perils A.G. The
majority of the losses from the Dec.
15-17, 201, windstorm occurred in
France. Perils also noted that
Germany and Switzerland
sustained losses.

Recent tornado losses
under $S100M: EQECAT

Insured losses from U.S. tornadoes
earlier this month should be less
than $100 million, according to
EQECAT Inc. Tornadoes, hail and
high winds affected a wide swath of
the South between Jan. 21 and Jan.
23, with 21 tornado events reported
in Alabama, Arkansas and
Mississippi. Other states affected
by the severe weather included
Georgia, Indiana, Kentucky and
Tennessee.

Noted

American International Group Inc.
said Chartis U.S. Accident and
Health and American General
Life Cos. will merge their group
benefit operations into a single
organization, AlG Benefit
Solutions....Third Point
Reinsurance Co. has appointed
Rob Bredahl as chief financial
officer and chief operating
officer, and Dan Malloy as
executive vp, underwriting. Mr.
Bredahl previously was CEO of
Aon Benfield Securities and
President of Aon Benfield
Americas. Mr. Malloy previously
was co-head of the specialty
practice groups at Aon Benfield.
Paul Shultz, president of Aon
Benfield Securities, will succeed
Mr. Bredahl as CEO of that unit.
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Disney’s
about-face
on grooming

Don't let the beards on the
Seven Dwarfs fool you. Until
this week, facial hair on
employees at Disney theme
parks was a no-no.

A spokeswoman for the
Walt Disney Co. announced
Monday that workers at the
company's two major
American theme parks will be
allowed to grow facial hair,
starting next month, the
Associated Press reported.

Beards, mustaches and all
other configurations of face
fuzz had been banned for
theme park workers since
Disneyland opened in
California in the 1950s. In
2000, the company relaxed
the policy somewhat to allow
mustaches, provided they
were fully grown—work
still could nc

CONTRIBUTING: Roberto Ceniceros, Matt Dunning, Mallory Gillikin
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Actress Zooey Deschanel has dropped a lawsuit against shoemaker Steve Madden that
claimed she was never paid for a $2 million endorsement deal.

Deschanel walks away
from shoemaker suit

“New Girl” star Zooey Deschanel has
dropped a lawsuit against shoemaker
Steve Madden that claims she was
never paid for a $2 million
endorsement deal.

The lawsuit, filed in Los Angeles
Superior Court in December 2010,
alleged that Ms. Deschanel’s agent
negotiated a $2 million oral contract
with Madden to use the entertainer’s
name and likeness in connection with
shoes and accessories. The plaintiff also
stated that while Madden attempted to
negotiate the fee down to $1.5 million,

she never received any payment.

After her representatives purchased a
pair of Madden-made “Candie’s Zooey
shoes” through Kohl's Corp.’s
department store website, Ms.
Deschanel filed an amended complaint
that asserted Madden also infringed on
her publicity rights, in addition to
breach of contract.

But last week, before the case could
go before a jury, Ms. Deschanel’s
lawyers requested that the case be
dismissed with prejudice. Terms of any
possible settlement are not known.

Naiveté keeps
man out of jail

An unemployed tattoo artist didn't realize
his Range Rover was under warranty
when he handed it over to insurance
fraudsters because he assumed he
couldn't afford crucial repairs.

By the time the owner learned the
warranty would cover the repairs, the
Range Rover had been used in a $78,000
staged-accident scam.

Fortunately for the 30-year-old,
Stephen Eatherall of Burnley, England, a
British judge reportedly found him
“naive” and spared him any time in jail.

The scheme began in 2007 after the
Range Rover broke down and a friend
connected Mr. Eatherall with people who
promised to make the repair problems
disappear.

Mr. Eatherall then told his insurer that
the Range Rover had been involved in a
crash with an Audi. The Audi’s owner
reportedly wanted to dump his car, and a
man running an auto recovery business
said he cleaned up the crash scene before
towing the cars.

Both vehicles actually were damaged in
an auto repair garage. The garage’s owner
and an employee alleged they were in the
Audi and suffered whiplash in the crash.

But the scam unraveled when Mr.
Eatherall confessed to his insurer, Zurich
Insurance Services Inc. At least two
people were sentenced to jail for
conspiracy to defraud.

The judge, however, noted that the
evidence provided by Mr. Eatherall helped
convict one person. The judge also said
the owner was more naive than the
fraudsters who sought to profit illegally.

While he escaped jail, Mr. Eatherall
received a 51-week suspended sentence
and was ordered to put in 200 hours of
labor.

CANDID CAMERA CATCHES FRAUDSTER

Investigators who installed a surveillance camera near

the home of a former postal worker eventually

convicted of workers compensation fraud got more

than they expected.

The husband of the female postal worker regularly

enjoyed sipping his morning coffee while nude,

investigators found in reviewing video from the camera
placed atop a utility pole outside their Geneva, Ohio,

home.
“The camera did record that on occasion,” an
investigator told a local TV news station.

Karen Anderson-Bagshaw, the 49-year-old former
U.S. Postal Service worker, recently was sentenced to
a year in prison and must pay more than $70,000 in

restitution, according to news reports.

She was a postal worker in 2002 when she claimed

disability and began receiving workers comp benefits.

The payments stopped in 2011 after investigators

learned she was operating an alpaca farm. Their video

showed Ms. Anderson-Bagshaw carrying bags of feed,

installing a walkway, mowing the lawn and cleaning up

after the farm animals.

They also followed her during a Caribbean vacation,

filming Ms. Anderson-Bagshaw lifting luggage, sitting
for hours while gambling, and jumping on a scooter.
Last fall, jurors convicted her on 13 counts of

doctor about a back injury.

workers comp fraud, mail fraud and misleading her

But who was the lucky investigator who traveled to
the Caribbean in the name of justice?
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An insurance policy that

held nothing back. Except
9.2 trillion gallons
of water.

Between 1931 and 1936, Zurich provided the largest portion of the
insurance for the construction of the Hoover Dam. The project had more
than its fair share of hurdles, being built between high cliffs and made
entirely of concrete. So Zurich designed safety programs to help reduce
building hazards for this monumental project that had to rely largely on
new techniques. The project put 10,000 people to work, giving them
and their families an economic boost. And the water, electric power and
flood control provided by Hoover Dam helped stimulate the entire country.
Insuring success since 1912. Visit zurichna.com/100
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In the United States, insurance coverages are underwritten by individual member companies of Zurich in North America, including Zurich American Insurance Company. Certain coverages are not available in all states. Some coverages may be written on a non-admitted
basis through licensed surplus lines brokers. Prior results do not guarantee a similar outcome. Risk engineering services are provided by Zurich Services Corporation.





