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PROPERTY/CASUALTY INSURERS

BY MARK A.  HOFMANN

Is there an “urgent” need for American Interna-

tional Group Inc. to shed its designation as a sys-

temically important financial institution, or are

calls to break up the insurer merely a “red her-

ring”?

Both arguments were made last week as AIG

President and CEO Peter Hancock outlined a plan

to improve the insurer’s performance. 

The plan includes strengthening AIG’s proper-

ty/casualty reserves, offering up to 19.9% of its

United Guaranty Corp. mortgage insurance oper-

ation in a stock offering later this year as the first

step toward divestment and selling its broker-

dealer group for an undisclosed sum.

AIG is one of three insurers — the others being

MetLife Inc. and Prudential Insurance Co. — on

which the Financial Stability Oversight Council

has imposed SIFI status. According to the coun-

cil, it can make such a designation if it “deter-

mines that material financial distress at the non-

AIG DETAILS IMPROVEMENT PLAN
AMID CALLS FOR STRONG ACTION

HEALTH CARE REFORM

BY SHELBY L IV INGSTON

The two-year delay of the Cadil-

lac tax may take some of the wind

out of the sails of private health

insurance exchanges, but experts

say private exchanges will contin-

ue to attract customers.

The Cadillac tax, which is to

impose a 40% excise tax on the por-

tion of group health plan premi-

ums over $10,200 for individual

coverage and $27,500 for family

coverage, has been a boon to

enrollment in private health insur-

ance exchanges, several benefit

experts say.

Private exchanges have been one

way for employers to cut health

costs through a defined contribu-

tion model, while allowing employ-

ees to shop for the lowest price and

greatest value. 

Enrollments curbed

by Cadillac tax delay

Private health
exchanges see
slower growth

INTERNATIONAL

BY SARAH VEYSEY

Mario Greco, widely credited

with turning around Italian insur-

er Assicurazioni Generali S.p.A.,

will face financial and other chal-

lenges when he returns to Zurich

Insurance Group Ltd. as its next

CEO. 

Zurich said last week that Mr.

Greco, CEO of Trieste, Italy-based

Generali, will

take Zurich’s

helm on May 1

after his term at

G e n e r a l i

expires.

Mr. Greco will

succeed Tom de

Swaan, who has

been interim CEO since Martin

Senn stepped down in December

amid intensifying problems in

Zurich’s nonlife unit and its

eleventh-hour withdrawal from a

£5.6 billion ($8.79 billion) deal to

buy London-based rival RSA

Insurance Group P.L.C.

Mr. Greco previously was CEO of

general insurance at Zurich, which

he joined in 2007, before leaving in

2012 to become Generali’s CEO.

He joined Generali during the

eurozone crisis and after a board-

room coup that ousted previous

CEO Giovanni Perissinotto. 

During his three years at Gener-

ali, Mr. Greco is widely credited

Mario Greco hailed

as turnaround artist

Zurich lures
former exec
back as CEO

AP PHOTO

AIG President and CEO Peter Hancock last week outlined a plan to improve the insurer’s performance.
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GROWTH
Though enrollment in private exchanges
continues to climb, growth has slowed.
The number of sign-ups for 2016 jumped
33% vs. 100% in 2015.

Source: Accenture P.L.C.

Mr. Greco
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Spinoffs, sell-offs won’t yet change SIFI status
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NEWS
CATASTROPHES

BY MATTHEW LERNER

Insured damages from Winter

Storm Jonas, which attacked the

Eastern Seaboard in January with

record snowfalls and blizzard con-

ditions, may be mitigated by its

weekend timing and the above-

freezing temperatures in the wake

of the storm.

While Jonas was historic for

snowfall totals in many places,

“the fact that it happened on a

weekend lessened the impact to

businesses and the subsequent

impact from an insurance perspec-

tive,” said Rick Miller, national

property practice leader for Aon

Risk Solutions in Boston.

“The higher temperatures and

quick melt is definitely going to

help as well,” added Mr. Miller,

noting above-freezing tempera-

tures across the Northeast in the

days immediately following the

storm.

“I think at the end of the day,

Jonas will prove to be a relatively

minor insurance event from an

overall industry perspective,” said

Mr. Miller. “From a large commer-

cial standpoint, I am not aware of

many significant losses.”

Bud Trice, vice president of

catastrophe services for Crawford

& Co. in Atlanta, said claims

appeared to be evenly split

between commercial and residen-

tial lines.

“A quick glance would suggest

we’re running about 50/50 com-

mercial to residential losses,” Mr.

Trice said in an email.

“Only a handful of these appear

to be in the very large category

and are being handled by our glob-

al technical services group. They

believe they’ll see more in the com-

ing days,” he added.

Mr. Trice said about 20 of the

claims manager’s catastrophe

adjusters are in Maryland, Maine,

New Jersey and New York clean-

ing up from prior storms and will

be on hand to handle any addition-

al surge in claims there.

Though it is still early in the pro-

cess, the majority of claims seen

thus far have been mainly roof 

collapses in states such as Ken-

tucky, Virginia and Maryland,

according to Scott Richardson,

senior vice president and proper-

ty practice leader for VeriClaim

Inc. in Chicago.

There haven’t been a significant 

number of claims thus far, said 

Mr. Richardson — only a couple 

of hundred, with a 70%/30% 

split between commercial and 

Snow blankets East Coast, but timing helps stem losses

INSURERS EMERGE FROM STORM
WITH LIMITED COMMERCIAL CLAIMS

LIABILITY & LITIGATION

BY JUDY GREENWALD

The U.S. Supreme Court’s ruling

on an unsolicited text message

technically sided with plaintiffs,

but also suggested a way compa-

nies can cut back on the amount of

class action litigation filed.

The high court’s 6-3 ruling last

month in Campbell-Ewald Co. v.

Jose Gomez, which focused on a

marketing company’s potential lia-

bility under the Telephone Con-

sumer Protection Act for sending

an unsolicited text message on

behalf of the U.S. Navy, suggests

there would have been a different

ruling had proffered payment been

submitted in an account payable to

the plaintiff, with the court then

entering judgment for the plaintiff

in that amount (see story page 24). 

Defense attorneys say the ruling

applies to any law where class

action plaintiffs would receive a

small payout as a settlement while

their lawyers could collect rela-

tively large attorney’s fees.

For example, in Jonathan

Gehrich et al. v. Chase Bank USA,

a 2012 case in U.S. District Court in

Chicago involving unsolicited

phone calls, led to a proposed $34

million settlement that includes

$11 million in plaintiffs attorneys

fees and expenses. A status confer-

ence is scheduled for Feb. 26.

“It’s a very significant ruling,

especially for claims brought

under the TCPA and under the

(Fair Labor Standards Act), where

the potential damages to the

named plaintiffs may be small,”

and the defendant may try to

resolve the case before the class

action is certified, said Jason C.

Gavejian, a principal at Jackson

Lewis P.C. in Morristown, New

Jersey.

In many such cases, the plaintiffs

attorney “is aggregating many

small claims on behalf of a large

group” of class members, “nearly

all of whom show no interest in

pursuing” the litigation, said Ryan

E. Mick, a partner at Dorsey &

Whitney L.L.P. in Minneapolis. 

Defense attorneys say Justice

Ruth Bader Ginsburg’s opinion

written for the high court’s 6-3

majority suggests that had a pay-

ment been made, the court would

have ruled differently.

Plaintiffs win, but court

exposes weak points

Ruling maps out
class action
defense plan

CAPTIVES

BY STEPHANIE GOLDBERG

Changes designed to curb abus-

es of so-called microcaptives could

actually lead more small and mid-

size firms to use them.

Under a measure that President

Barack Obama signed into law last

year, microcaptives electing Sec-

tion 831(b) of the U.S. Tax Code can

avoid taxation on up to $2.2 million

in premium income per year,

indexed for inflation, effective in

2017.

That compares with the current

$1.2 million limit on premium

income. Captives electing Section

831(b) are taxed only on their

investment income, not their

underwriting income.

Sources said diversification

requirements also included in the

new law are intended to address

abuses of microcaptives, which

appeared alongside identity theft

and phishing on the IRS’ 2015 list

of Dirty Dozen Tax Scams.

To qualify for that tax break

under the new law, captive spon-

sors have to meet a diversification

requirement that no more than

20% of net written premiums come

from any one policyholder. 

However, such captives still can

qualify for the tax break if the own-

ership of the parent company or

companies is within 2% of mirror-

ing the ownership of the insurer.

The 831(b) election has been

abused by financial professionals

who marketed it as a wealth-trans-

fer vehicle rather than a risk man-

agement tool, said Doug O’Brien,

national casualty and alternative

risk practice leader at Wells Fargo

Changes to microcaptives may heighten appeal

AP PHOTO

Rail workers clear snow Jan. 25 in Port Washington, New York. Transit

systems are not expected to recoup losses from lost riders.

See CLASS page 24See MICRO page 24

See STORM page 25
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NEWS
CYBER RISKS

BY JUDY GREENWALD AND SARAH VEYSEY

Core data requirements devised

by Lloyd’s of London provide a

critical first step in better under-

writing and developing cyber risk

models that will ultimately help

the buyer.

Lloyd’s said in late January that

the common data requirements,

which will let it track exposures

and help underwriters better

develop policies to cover cyber

risks, were developed in collabora-

tion with Boston-based AIR

Worldwide; Newark, California-

based Risk Management Solutions

Inc.; and the U.K.’s Cambridge

Center for Risk Studies.

Experts say the effort will

encourage development of com-

mon insurance policy language,

which will enable insurers and

reinsurers to more accurately

measure risk aggregation. 

“Models for natural catastrophe

risks are well-developed in the

(insurance and reinsurance)

industry, and the data require-

ments are relatively standard-

ized,” Tom Bolt, director of perfor-

mance management at Lloyd’s,

said in a statement. “But in com-

parison, models for cyber risks are

still developing and need the

industry to work collectively,

so that risk can accurately be

calculated.”

The effort will help buyers, said

John Graham, Boston-based secu-

rity and privacy product manager

at Zurich North America. 

“We as a company tap into our

own data, but also look externally

to what’s publicly available,” Mr.

Graham said. “The more those

sources of data are aligned and the

more useful that information is,

Common data requirements help policy development

LLOYD’S DEVELOPING
CYBER INSURANCE STANDARDS

HEALTH CARE BENEFITS

BY JERRY GEISEL

Enrollment in public health

insurance exchanges this year will

fall far short of earlier government

predictions largely because

employers are retaining their

group health plans at a higher rate

than once forecast.

In its annual budget and econom-

ic outlook released last week, the

Congressional Budget Office esti-

mated that 13 million people will

get coverage through public

exchanges this year, including 11

million who will receive federal

subsidies to pay part or all of their

premiums.

Last year, the CBO projected

exchange enrollment would hit 21

million this year, with 15 million

people getting subsidies estab-

lished by the health care reform

law.

Though the CBO did not fully

explain the sharp drop in its esti-

mates, a footnote said most people

who are not getting the subsidy

have obtained coverage directly

from insurers rather than through

the public exchanges.

Outside observers, though,

attribute the dramatic reduction to

far more employers keeping their

group plans and not shifting

employees to the exchanges.

“The big change is that fewer

employers decided to end or

curtail plans and shift employees

to exchanges,” said Katherine

Hempstead, director of the cover-

age team at the Robert Wood

Johnson Foundation in Princeton,

New Jersey.  

For example, a Mercer L.L.C. sur-

vey last year found that 7% of

employers with 50 to 499 employ-

ees said they’re likely to stop offer-

ing coverage, down from 21% in

2013.

The employer decision whether

to continue offering coverage,

some say, comes down to eco-

nomics.

Paying the Patient Protection

and Affordable Care Act penalty

for not offering coverage, plus

increasing salaries to partially off-

set employees premiums in an

exchange would cost many

employers more than their group

plans, said Tracy Watts, a Mercer

More employers than

expected keeping

workers in health plans

Exchange
enrollments

fall short

WORKERS COMPENSATION

BY SHEENA HARRISON

Without improved safety prac-

tices, updates in the calculation

of workers compensation expe-

rience modification factors

could raise workers comp pre-

miums for employers in Texas,

which has seen a notable jump

in the split-point calculations for

workers comp. 

“The impact on their experi-

ence mod in the state of Texas

really can be substantial,” said

Pam Ferrandino, New York-

based executive vice president

and casualty practice leader at

Willis Towers Watson P.L.C.

As split points increase nation-

wide, experts say employers can

mitigate the potential for higher

workers comp costs by imple-

menting safety programs that

hold down comp claim losses.

“Improving workplace safety

will ultimately work its way into

the experience mod,” said Steve

Math, senior vice president of

underwriting and field opera-

tions with Texas Mutual Insur-

ance Co. in Austin, Texas. “It

would behoove employers … to

really devote financial and man-

agement resources toward

those improvements sooner

rather than later.”

Safety in focus as comp pricing tools change

See EXCHANGES page 23See SPLIT POINT page 23

See CYBER page 23

CYBER CORE DATA
REQUIREMENTS
Lloyd’s of London, in cooperation with
AIR Worldwide, Risk Management
Solutions Inc. and the U.K.’s
Cambridge Center for Risk Studies,
has developed a set of core standards
by which to collect, identify and
assess cyber risk. Among them:

■ Geographic information will be collected on insured companies using
International Organization for Standardization country codes such as
U.S. for United States and DE for Germany.

■ Threats will use standard cyber peril codes, such as PCY for cyber
security data and privacy breach, and PCZ for cyber security property
damage.

■ Key indicators of cyber vulnerability will include size as measured by
revenue and headcount and sector as denoted by North American
Industry Classification System codes such as NAICS Code 524:
Insurance.

■ Evaluation of existing cyber coverage including security, breach of
privacy, liability, business interruption and physical damage and bodily
injury.

■ Presence of common cyber risk factors including amount and type of
breachable data, such as credit cards, personal identification information
and intellectual property.

Source: Cyber Insurance Exposure Data Schema v.1.0

MODIFICATION FACTOR

Aworkers compensation experience
modification factor is part of the formula

used to adjust a workers comp premium. The
factor measures the difference between a
particular company’s safety risk and the
average safety risk for all companies in the
same line of work.

To determine an employer’s premium,
state-approved premium rates for employee
class codes are multiplied by the employer’s
exposure, which is measured by payroll. That
then is modified by an employer’s ex-mod.

For instance, a workers comp insurer
might apply an ex-mod of 0.75 for an
employer that runs a safe workplace, which
would reduce $100,000 of workers comp
premiums to $75,000. An employer that has
a more frequent accident rate might see an
ex-mod of 1.25, which would raise their
workers comp premiums from $100,000 to
$125,000.
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NEWS

BY T IMOTHY J.  CUNNINGHAM
AND DANIEL  P.  MENZER

Mergers and acquisitions of
insurance agents and brokerages
in the United States and Canada
set fresh records in 2015 in deals
pushed by strong valuations and
ongoing private equity interest.

A total of 451 deals were
announced or reported in 2015, up
from the previous record of 357 in
2014.

Private equity-backed buyers
were involved in 242 acquisitions,
while property/casualty agents
and brokers accounted for 255 sell-
ers.

Total agent/broker transactions
in 2015 rose about 26% compared
with 2014. Private equity-backed
buyers made 242 deals, a roughly
53% jump. This group was respon-
sible for about 54% of all 2015 deals,
up from 44% of the total in 2014 and
only 21% in 2008. 

There were 148 separate buyers
in 2015, more than any year since
2008. The biggest change was the
dramatic expansion of activity of
the private equity-backed buyers,
with an average of more than 12
deals per firm compared with less
than four per firm in 2008.

The buyer group’s sheer volume
of activity is creating the demand
for acquisitions, and appears to
be pushing pricing and valuations
to newfound highs. 

Among buyers, Caledonia, Michi-
gan-based Acrisure L.L.C. was No.
1 in 2015 with 56 closed transac-

tions, up from 22 in 2014. Lake
Mary, Florida-based Assured Part-
ners Inc., with 38 deals, and Chica-

go-based Hub International Ltd.,
with 37 transactions, rounded out
the top three, all of which are pri-

vate equity buyers.

Private equity buyers drive surge in deals
as brokerage acquisitions accelerate

SAFETY

BY GLORIA GONZALEZ

Canadian employers, managers and super-
visors are on high alert as a result of a jail
sentence imposed on a construction project
manager in a fatal workplace accident, a stiff
sentence meant to deter those in authority
from taking a cavalier attitude toward
health and safety. 

On Jan. 11, Ontario Superior Court Judge
Ian MacDonnell sentenced Metron Con-
struction Ltd. project manager Vadim
Kazenelson to 3½ years in prison for his con-
viction on four counts of criminal negligence
causing death and one count of causing bod-
ily harm in a December 2009 incident in
which a swing-stage scaffold collapsed at a
Toronto high rise, killing four employees. 

“I’m quite certain employers across the

province of Ontario had shivers sent down
their spines because now it’s on the record,
and an individual has been incarcerated for
3½ years for allowing workers to work
under conditions that were unsafe,” said
Chris Buckley, president of the Toronto-
based Ontario Federation of Labor.

In 2013, 902 employees died in workplace

incidents, according to the latest data com-
piled by the Association of Workers Com-
pensation Boards of Canada. 

Mr. Kazenelson’s conviction occurred
under the Criminal Code of Canada, which
legal experts say allows for stiffer fines and
prison sentences, rather than the provincial
Occupational Health and Safety Act.

The decision is relevant for all Canadian
employers and managers who direct work-
ers’ tasks as they may be held accountable
under the federal law, Élodie Brunet, a mem-
ber of the labor and employment law group
of Lavery de Billy L.L.P., said in an email. 

The federal law was amended in 2004 in
response to a 1992 Nova Scotia coal mine
explosion that killed 26 miners in which
company officials escaped conviction
despite knowing about serious safety issues,

according to legal documents. 
With a handful of convictions since its

implementation, the longest sentence
imposed under the code occurred in 2013
when a navigation officer for the Queen of
the North ferry in British Columbia was sen-
tenced to four years in jail for a sinking
that killed two passengers.

In Mr. Kazenelson’s case, the judge applied
the code’s principles of denunciation and
deterrence to condemn and discourage
unlawful conduct that results in a workplace
fatality, legal experts said. 

“The prison sentence, it’s fair to say, 
is breaking new ground here in terms of
jail time for supervisors or managers who
are found criminally negligent under the

Employers on notice after manager gets jail sentence for fatal safety lapse

See SAFETY page 23

BUYERS
Private equity-backed buyers accounted for more than half of all mergers among North American insurance agents and brokers in
2015 and have been the most active buyers since 2012.

Buyer type 2008 2009 2010 2011 2012 2013 2014 2015

Private equity-backed broker 62 45 59 85 110 115 158 242

Privately held broker 82 69 77 101 94 83 113 109

Publicly traded broker 68 26 44 52 72 34 56 50

Bank 42 24 19 37 24 27 13 24

Other 43 20 5 14 21 9 17 26

Total 297 184 204 289 321 268 357 451

Source: Optis Partners L.L.C.

2015
BUYERS
By type of ownership of
parent company

TYPE
■ Private equity-backed

■ Privately held

■ Publicly traded

■ Bank

■ Other

2015
SELLERS
By type of brokerage sold

TYPE
■ Property/casualty only

■ Employee benefits only

■ P/C and employee benefits

■ Other

Source: Optis Partners L.L.C.

5%

6%

24%

11%

54%

17%

16%

10%

56%

TOTAL M&As

451
BIGGEST BUYERS
Acrisure L.L.C. surged past Hub International Ltd. and Arthur J. Gallagher & Co., the most
acquisitive North American brokers in 2014, to become the No. 1 buyer of insurance agents
and brokers in 2015.

2015 rank Company Private equity investor Acquisitions

1 Acrisure L.L.C. Genstar Capital 56

2 AssuredPartners Inc. Apax Partners L.L.P. 38

3 Hub International Ltd. Hellman & Friedman L.L.C. 37

4 Arthur J. Gallagher & Co. Publicly traded 27

5 BroadStreet Partners Inc. Ontario Teachers Pension Fund 26

6 Confie Seguros ABRY Partners 19

7 Brown & Brown Inc. Publicly traded 12

8 NFP Corp. Madison Dearborn Partners L.L.C. 11

9 USI Insurance Services L.L.C. Onyx Partners 9

10 The Hilb Group L.L.C. ABRY Partners 8

10 Alliant Insurance Services Inc. Madison Dearborn Partners L.L.C. 8

Total top 10 251

% of total purchases 55.6%

Source: Optis Partners L.L.C.

See MERGERS page 24

BROKER MERGERS
The number of mergers and
acquisitions among North American
insurance brokers rose for a second
consecutive year to set a record in
2015.

Source: Optis Partners L.L.C.

2011 2012 2013 2014 2015

289

321

268

357

451

R E S E A R C H  &  A N A L Y S I S
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Rudolph Giuliani joins
law firm cyber practice
■ Former New York City Mayor Rudolph W.

Giuliani has joined the law firm Greenberg

Traurig L.L.P. as the global chair of its cyber

security and crisis management practice. Based

in New York, Mr. Giuliani will also serve as

senior adviser to the law firm’s executive chair-

man, Richard A. Rosenbaum, the firm said in a

statement. Mr. Giuliani most recently worked

at Bracewell & Giuliani L.L.C., a Houston firm

whose New York office was established by Mr.

Giuliani in 2005. “Greenberg Traurig has vision-

ary leaders who clearly understand that the

practice of law in today’s world is inextricably

intertwined with the worldwide political, social

and security issues of the moment,” Mr. Giu-

liani said in the statement. “This comes at a

time when my practice and Greenberg Trau-

rig’s particular focus on cyber security and

related counseling, investigations and litigation

is an absolute match.”

Vote to override veto of ACA bill
delayed by East Coast blizzard
■ Employers and others have been waiting for

the outcome of a House of Representatives vote

to try to overturn President Barack Obama’s

veto of legislation that would repeal key provi-

sions of the health care reform law. The House

had been scheduled to vote last week to over-

ride the veto of budget legislation, H.R. 3762,

that would repeal reform law provisions impos-

ing financial penalties on employers not offer-

ing coverage, as well as the so-called Cadillac

tax. But due to Winter Storm Jonas, which

dumped more than 2 feet of snow in the Wash-

ington area, House leaders agreed to delay floor

votes until this week. The House earlier

approved the measure with the ACA repeal

provisions on a 240-181 vote, while the Senate

approved the bill on a 52-47 vote. 

California wildfires cause
estimated insured losses of $1B
■ Two major wildfires that struck parts of Cal-

ifornia last fall caused an estimated $1 billion in

insured losses, according to the California

Department of Insurance. The Valley and Butte

fires affected nearly 150,000 acres in Northern

California last fall, the department said in a

statement. The Valley Fire damaged 1,958

structures in Lake, Napa and Sonoma counties,

resulting in approximately $700 million in

insured losses. The Butte Fire damaged 818

structures in Amador and Calaveras counties

and caused an estimated $300 million in insured

losses. The department said that so far, insur-

ers say they have received 5,600 claims, paid out

more than $500 million and expect to pay anoth-

er $500 million in anticipated future losses. The

department added, however, that the $1 billion

claim total does not include all surplus insur-

ance lines claims or damages to public infras-

tructure such as roads and utilities. 

NCAA concussion settlement
gets preliminary approval
■ A federal judge in Chicago granted prelimi-

nary approval of a settlement between the

National Collegiate Athletic Association and a

group of former student-athletes who suffered

concussions playing college sports. Like the

original settlement proposed in July 2014, last

week’s agreement would require the NCAA to

establish a $70 million fund to test and diagnose

current and former athletes for injuries from

concussions, and provide an additional $5 mil-

lion for concussion research. The lawsuit was

originally filed in 2011 in the U.S. District Court

in Chicago. One change to the original settle-

ment requested by U.S. District Judge John Z.

Lee was that the Indianapolis-based NCAA

would not be protected against class action con-

cussion litigation brought by athletes.

Tennessee, North Carolina
grow captive numbers in 2015
■ The Tennessee Department of Commerce

and Insurance licensed 57 captive insurers in

2015, bringing its year-end total to 126, state offi-

cials reported. Of those new 57 new captives,

which included seven redomestications, 47

were single-parent captives, four were risk

retention groups, and six were protected cell

captives, the department said in a statement.

Meanwhile, the North Carolina Department of

Insurance licensed 42 captive insurance compa-

nies in 2015, bringing its year-end total to 92,

state officials reported. North Carolina is one of

the newest captive domiciles, with state law-

makers passing legislation in 2013 authorizing

the formation of captive insurers in the state.

Political discrimination case
reinstated on appeal
■ The 1st U.S. Circuit Court of Appeals in

Boston has reinstated a “political discrimina-

tion” case filed by a Puerto Rican public official

who claimed her constitutional rights were vio-

lated when she was terminated from her posi-

tion after an opposition party took office.

According to the ruling in Sheila Reyes-Orta et

al. v. Puerto Rico Highway and Transportation

Authority et al., Ms. Reyes-Orta filed suit

against defendants including the Puerto Rico

Highway and Transportation Authority claim-

ing she was stripped of various job duties and

ultimately terminated from her job at the Puer-

to Rico Highway and Transportation Authori-

ty because of her affiliation with the Popular

Democratic Party, after the candidate repre-

senting the rival New Progressive Party, Luis

Fortuño, took office as governor following the

2008 general election. A three-judge panel of the

1st Circuit unanimously reinstated the case,

saying Ms. Reyes-Orta established a prima facie

case of political discrimination. There is evi-

dence that “taken together, raises an inference

that the defendants’ actions were politically

motivated,” said the appeals court in remand-

ing the case for further proceedings.

New Chubb on solid footing
with fourth-quarter profit gain
■ Net income for the new Chubb Ltd.’s legacy

Ace Ltd. operation increased 23.0% in the fourth

quarter of 2015 to $683 million, the insurer said.

For the quarter ended Dec. 31, Ace net written

premiums were $3.63 billion, a 4.6% decline year

to year. Its combined ratio improved to 87.7%

from 88.5% from the same period a year earlier.

Chubb Ltd. also released fourth-quarter and

full-year 2015 results for its legacy Chubb Corp.

Net income rose 19.4% to $666 million. Net writ-

ten premiums fell less than 1% to $3.05 billion

and the combined ratio rose to 86.3% from 84.3%.

Ace’s final quarter of 2015 was “a good quarter

that contributed to a very good year,” said

Chubb Ltd. Chairman and CEO Evan Green-

berg during an earnings call. Ace closed its

acquisition of Chubb Corp. on Jan. 15, launch-

ing the new Chubb Ltd. 

Federal health exchange
enrolls nearly 9 million
■ Enrollment in the federal health insurance

exchange and now tops 8.9 million, according to

the latest U.S. Centers for Medicare and Medi-

caid Services report. Of the 8,939,274 individu-

als who selected exchange coverage between

Nov. 1 and Jan. 23, 103,172 opted for coverage

between Jan. 17 and Jan. 23. Enrollment in the

federal exchange is significantly higher com-

pared with about the same period a year ago.

From Nov. 15, 2014 through Jan. 23, 2015, near-

ly 7.3 million individuals had enrolled in plans

offered through the exchange. 

Marsh excess cyber product
underwritten by Lloyd’s
■ Marsh L.L.C. has launched a global excess

cyber risk facility underwritten by Lloyd’s of

London syndicates. Marsh said the facility,

known as Cyber ECHO, will offer up to $50 mil-

lion in follow-form coverage for clients from

any industry sector around the world. The bro-

kerage said the facility includes a prepriced

option that allows buyers to reinstate policy

limits if, during the period of the policy, they

experience a cyber event that might exhaust

their policy limits.

UnitedHealth’s OptumRX unit
acquires comp PBM Helios
■ OptumRx Inc., the pharmacy benefit manage-

ment unit of UnitedHealth Group Inc., has

acquired workers compensation PBM Helios,

spokespeople for the companies confirmed.

Terms of the deal, which took place Jan. 15,

were not disclosed. A spokeswoman for Mem-

phis, Tennessee-based Helios said that Helios’

current leadership and account management

teams will remain in place after the acquisition.

A spokesman for Minnetonka, Minnesota-based

OptumRx said that Helios will be folded into

OptumRx’s existing workers comp and auto no-

fault PBM business.

Ford’s global pension funding up,
but U.S. plans see declines
■ Ford Motor Co. said the funded status of its

pension plans significantly improved in 2015

due to strong investment returns for the

automaker’s pension plans outside the United

States. At year-end 2015, Ford’s pension plans

worldwide were underfunded by $8.2 billion,

down from $9.8 billion a year earlier, accord-

ing to financial reports released by Ford. Ford’s

pension plans outside the United States were

underfunded by $4.5 billion in 2015, down from

$7.5 billion in 2014. That steep decline in under-

funding was largely due to a 7.7% return on plan

assets. By contrast, underfunding of Ford’s U.S.

pension plans jumped to $3.7 billion last year,

up from $2.3 billion in 2014. In its financial

reports, Ford noted that its U.S. pension plans

had a return on assets of minus 1.8% last year

compared with a 16.4% return in 2014. Ford

sharply reduced contributions to its pension

plans in 2015, pumping in $1.1 billion, down from

$1.5 billion in 2014.
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E.U. security chiefs brace
for Islamist attacks
■ Islamic State and other militants

are very likely to attempt big new

attacks in Europe following the

Nov. 13 attacks in Paris, said

Europol, the European Union’s

police agency. The assessment

was based on discussions by secu-

rity agencies from E.U. states. The

eight-page public report said fur-

ther attacks could even take place

quite soon. The events in Paris

“appear to indicate a shift towards

a broader strategy of IS going glob-

al, of them specifically attacking

France, but also the possibility of

attacks against other member

states of the E.U. in the near

future,” it said. There was “every

reason to expect” an attack, by

Islamic State or “IS-inspired ter-

rorists or another religiously

inspired terrorist group … in addi-

tion to the threat of lone actor

attacks, which has not dimin-

ished,” it said. The report also

warned of a risk of cyber attacks

but said there was no evidence of

Islamist militants trying to use

chemical, biological or nuclear

material as a weapon in Europe.

Reuters 

VW chief casts doubt on
whistleblower account
■ Volkswagen A.G. Chief Execu-

tive Matthias Mueller has cast

doubt on a report that said many

managers at the German carmak-

er knew of, or were involved in,

developing emissions test-rigging

devices.Volkswagen’s develop-

ment of software to cheat diesel-

emissions tests was an open secret

in its engine development depart-

ment, Germany’s Sueddeutsche

Zeitung reported on Jan. 22, cit-

ing results from VW’s internal

probe. The newspaper, which

researched the matter with region-

al broadcasters NDR and WDR,

cited a whistleblower whom they

said was himself involved in the

deception and had testified to

investigators hired by VW. “No

one has spoken with me,” Mr.

Mueller told reporters at a recep-

tion of auto executives. “You got

the information from some

sources who have no idea about

the whole matter.”

Reuters 

Liberty Mutual Insurance
acquires Chilean insurer
■ Liberty Mutual Insurance Co.

announced it has acquired about

99.6% of Compañía de Seguros

Generales Penta Security S.A.

Terms of the deal were not dis-

closed. Liberty Mutual named Fer-

nando Cámbara Lodigiani, current

CEO of Santiago-based Penta

Security, as CEO of its Chile oper-

ations. In 2014, Liberty and Penta

Security generated 171 billion

Chilean pesos ($235.1 million) and

226 billion Chilean pesos ($310.8

million) of direct written premi-

ums, respectively, Liberty Mutual

said in its announcement.

Lloyd’s insurer Helios
expands capacity
■ Lloyd’s of London insurer Helios

Underwriting P.L.C. has acquired

Devon Underwriting Ltd., a limit-

ed liability member of Lloyd’s, for

£1.1 million ($1.6 million) in cash.

Devon’s 2016 underwriting capac-

ity is £1.2 million ($1.7 million),

compared with Helios’ 2016 capac-

ity of £28.1 million ($40.1 million)

prior to the acquisition, Helios said

in a statement. The acquisition

“further increases our underwrit-

ing capacity,” Helios CEO Nigel

Hanbury said in the statement.

“This is in line with our stated

strategy of acquiring corporate

members as suitable opportunities

arise.”

Bermuda registers
22 captives in 2015
■ The Bermuda Monetary

Authority registered 77 new insur-

ance entities in 2015, including 22

captive insurers, up from 16 new

captives in 2014, the regulator said

in a statement. This brought the

total number of active captives in

Bermuda to 797 by Dec. 31, a BMA

spokesman said. “Captives regis-

tered … cover a diverse range of

risks, from oil and natural gas

drilling in Canada to drivers’

insurance in Peru,” Shelby Wel-

don, the Hamilton, Bermuda-based

BMA’s director of licensing and

authorizations said in the state-

ment. “It is encouraging to see con-

tinuing registration from Canada

and Latin America, as these

regions have been targeted by

Bermuda’s business development

efforts. However, the U.S.

remained by far the greatest

source of Bermuda’s captive for-

mations.”

Axa Corporate Solutions
nabs Aon exec as CEO
■ Axa Corporate Solutions Assur-

ance S.A. has named former Aon

Risk Solutions executive Rob

Brown CEO, effective March 1.

Based in London, Mr. Brown will

succeed Philippe Rocard, who has

been named chairman and CEO of

Axa Assurance Morocco and head

of sub-Saharan Africa, Axa Corpo-

rate Solutions said in a statement.

Prior to his appointment as CEO,

Mr. Brown was CEO of Aon Risk

Solutions across Europe, Middle

East and Africa, according to the

statement. 

Canadian manufacturer
fined over electrocution
■ A Canadian employer pleaded

guilty and was fined $110,000 for a

fatal workplace electrocution. An

employee of Thorndale, Ontario-

based manufacturer Ideal Drain

Tile Ltd., now known as Ideal Pipe,

was killed in July 2013 when work-

ing alone on a machine from an

elevated forklift platform, accord-

ing to a statement from the

Ontario Ministry of Labor. There

was no operator at the forklift’s

controls as required, and the

machine was not powered off,

according to the statement. The

employee was electrocuted when

he came into contact with the

machine’s plug, which had been

disassembled, exposing the prongs

of the plug, according to the state-

PROFILE: NORWAY MARKET
DEVELOPMENTS
U P D A T E D
D E C E M B E R  2 0 1 5

■ Based on a May 2015
Norway Supreme Court
ruling that a law firm is
liable as an employer for
the intentional acts of a
partner, professional
liability policies will have
to be reworded to clearly
state that the employer’s
liability is covered in those
situations.

■ A member of the European
Economic Area (the
European Union plus
Norway, Iceland and
Liechtenstein), Norway in
2015 implemented the E.U.
directive on gender-
neutral insurance
premiums, which affects
primarily personal lines.

■ The Ministry of Finance is
preparing to phase in,
beginning Jan. 1, 2017, a
fee similar to the annual
road vehicle charge to be
collected by motor third-
party liability insurers.

■ With the introduction of
Solvency II on Jan. 1,
Norwegian insurers are no
longer subject to two sets
of capital requirements. 

Norway is among the world’s
richest nations, a strength
reflected in a competitive
insurance market with a low
combined ratio of 83.5%. The
market is so strong, it would take
legislation regarding liability to
boost penetration and premium
income. Though windstorm is the
largest natural threat to the
country, activity has been quiet
since 2011, when Dagmar caused
claims of about $250 million,
covered automatically by the
Norwegian Natural Perils Pool. 

2014 P/C gross premiums

AREA

125,050 square miles

POPULATION

5.17 million

GLOBAL P/C MARKET RANKING

20
2015 GDP CHANGE (PROJECTED)

1.4%

$9.99

COMPULSORY INSURANCE

■ Auto third-party liability 

■ Workers compensation

■ Third-party liability for operators of
cable cars and ski lifts

■ Liability in connection with the
carriage of passengers, particularly
at sea and in air

■ Professional indemnity or financial
guarantees for auditors, chemists,
insurance brokers, doctors and
lawyers. 

NONADMITTED

Unauthorized insurers cannot carry on
insurance activity in Norway, but there
is nothing in the law indicating that
insurance must be purchased from
locally authorized insurers. This is
generally interpreted to mean that
insurers can issue a policy from
abroad, if approached by a buyer or
intermediary.

INTERMEDIARIES

Agents and brokers have to be
registered with supervisory authority
Finanstilsynet. Registered brokers can
place only commercial/industrial
business with nonadmitted insurers.
Brokers involved in nonadmitted
placements do not have to warn buyers
that their insurer is not subject to local
supervision.

MARKET PRACTICE

Buyers are free to obtain cover, except
for compulsory motor and workers
compensation, outside Norway on a
nonadmitted basis, though most
commercial/industrial cover is placed
locally.

BILL ION

NORWAY

Information provided by Axco
Insurance Information Services.

www.axcoinfo.com
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TRANSIT
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PA & HEALTH
CARE WRITTEN

BY NONLIFE
COMPANIES

12.8%

LIABILITY
3.2%

MISC.
3.2%

Source: Axco Global Statistics/Industry Associations and Regulatory Bodies
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ment. Ideal Tile pleaded guilty to

failing as an employer to ensure

compliance with the provisions of

Ontario’s Industrial Establish-

ments Regulation. The court also

imposed a 25% victim fine sur-

charge, which goes into a provin-

cial government fund to assist vic-

tims of crime, on top of the fine.

China insurer premiums
hit $365 billion in 2015
■ The premium income received

by China’s insurance firms hit 2.4

trillion yuan ($364.80 billion) in

2015, up 20% from a year earlier,

the China Insurance Regulatory

Commission said. Industry profits

were estimated to be 282.36 billion

yuan ($42.92 billion) last year, an

on-year rise of 38%, a commission

spokesman said. The sector made

780.36 billion yuan ($118.61 billion)

in investment returns using insur-

ance funds last year, up 46% from

2014, Mr. Chen said, representing

an average rate of return of 7.6%.

China’s insurance industry also

saw its total assets reach 12.4 tril-

lion yuan ($1.885 trillion) by the

end of last year, the spokesman

said.

Reuters

RSA names CRO
for U.K., Europe
■ RSA Insurance Group P.L.C. has

appointed Doug Stewart to the

newly created role of chief risk

officer for the United Kingdom and

western Europe, effective March 1.

Based in London, Mr. Stewart will

be responsible for governance of

risks to RSA’s U.K. and western

European businesses, including

strategic, insurance, reputational,

operational and financial risk, the

insurer said in a statement. He pre-

viously was risk director for the

financial services practice at

Deloitte Touche Tohmatsu Ltd. in

London. 

Solvency II may spur
French consolidation
■ The high cost of new insurance

regulations under Solvency II,

which went into effect in January,

is likely to spur consolidation

among some of the smaller players

in the sector in France, the coun-

try’s insurance association said.

“There are 279 companies in the

insurance sector, that is a lot of

players,” said Pierre Michel,

deputy chief of the association,

adding that French insurers were

“healthy,” with a few exceptions.

“But it is a real problem for small

cooperative insurers about how to

meet all the Solvency II require-

ments with limited resources,” he

said. The cost of compiling finan-

cial reports for the financial regu-

lator according to the new stan-

dards is expected to weigh on the

profitability of smaller players.

French insurance sector revenue

rose 3.9% in 2015 to €208 billion

($224.62 billion), the association

said. Flows into life insurance con-

tracts rose to €24.6 billion ($26.57

billion) from €22.6 billion ($24.41

billion) in 2014. For the first time,

investors put more cash into high-

er-risk unit-linked funds than

guaranteed-return funds. Inflows

into unit-linked funds jumped to

€13 billion ($14.04 billion) from €7

billion ($7.56 billion) in 2014.

Reuters

Biosimilar drugs
get boost in U.K.
■ Cheaper “biosimilar” copies of

expensive biotech drugs received

a boost in the United Kingdom

when the country’s health cost-

effectiveness agency said patients

needing such medicines “should

be started with the least expensive

drug.” Biosimilars are gaining

ground in Europe, which has been

faster to adopt their use than the

United States, offering savings to

health care systems and threaten-

ing sales of companies making

original products. The latest ruling

by the U.K.’s National Institute for

Health and Care Excellence is a

further victory for the biosimilar

lobby and may help two cheaper

copies win market share from five

other original brands. Pfizer Inc.

unit Hospira and Napp Pharma-

ceuticals Ltd. both offer biosimilar

treatments for rheumatoid arthri-

tis, known as Inflectra and Remsi-

ma, that are copies of Merck and

Johnson & Johnson’s established

blockbuster Remicade. These have

now been recommended for use on

the state health service, alongside

Remicade. 

Reuters

©2016 FM Global. All rights reserved.
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THE HUBBLE TELESCOPE CAN SEE  

15 BILLION LIGHT YEARS AWAY.

AND STILL CAN’T FIND A  

COMPANY FASTER AT MAKING  

ADVANCE CLAIMS PAYMENTS.

Most commercial property insurance companies  

take 6 to 12 months to pay a claim. But some  

businesses just can’t wait that long. That’s why  

FM Global has issued advance payments in as  

few as 72 hours, and we’re on-site with recovery  

support even sooner than that. It’s why we’re  

light years ahead of anyone else.

WHEN YOU’RE RESILIENT, YOU’RE IN BUSINESS.®
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Professional Moves & Promotions

BROKERS

Alliant Insurance Services Inc. Darwin Hostelley 

Arthur J. Gallagher & Co. Tim Fisher 

Cross Financial Corp. Eric Jermyn 

Worldwide Facilities Inc. John Addeo 

INSURERS 

Argo Group International Holdings Ltd. Joanne Allen 

Everest Re Group Ltd. Kevin Dunham 

Liberty International Underwriters Diana Cossetti 

Pioneer Underwriting Ltd. Jessica Huhn-Kenzik 

Zelle L.L.P. Jennifer Duncan Hackett 

REINSURANCE

Tokio Solution Management Ltd. Butch Agnew

OTHER 

Crawford & Co. Rowena Byrne-Jones 

Mercer L.L.C. Kelly Bretz 

Zashin & Rich Emilie Carver

C O M I N G S  &  G O I N G S

UP CLOSE: NICOLA WOOD
LONDON-BASED UNIT HEAD OF U.S. EXCESS CASUALTY

Novae Group P.L.C. 

PREVIOUS POSITION: London-based co-
head of global casualty for Aspen Insurance
Holdings Ltd.

LOOKING FORWARD TO: Working
exclusively in the Lloyd’s (of London)
market, (where Novae launched a U.S.
property excess and surplus lines business
Jan. 1). There is such an energy and buzz
working for a Lloyd’s syndicate.  

GOALS FOR NEW POSITION: To build a
diverse book of profitable U.S. casualty business that
provides tailored solutions for our clients. 

CHALLENGES FACING INDUSTRY: Whilst we
theoretically have access to a lot of data, we are not using
it in the best means possible. Finding reliable data sources
and applying it is extremely difficult.

INDUSTRY OUTLOOK: Many believe that consolidation
in the industry will continue this year and that, balanced
with a slowdown in new capital entering the market, may
be beneficial. Whilst pricing remains competitive, in
certain areas there are some signs that pricing pressure

may ease. 

FIRST INDUSTRY JOB: Professional
trainee at Independent Insurance Co. Ltd. 

WHAT SURPRISED ME: That it wasn’t
boring. There is such a diversity of tasks and
insureds that you are always learning and
being challenged.

ADVICE: Never be afraid to ask a question.

OUTSIDE THE INDUSTRY, A DREAM

JOB: Wildlife documentary filmmaker.

HOBBIES: Spending time with my daughter and husband.
Reading and drinking a nice pint of ale.

WHEN I RETIRE: I would like to spend more time
traveling. 

FAVORITE MEAL: Roast dinner.

FAVORITE BOOK: I love reading and go through various
stages of different types of novel. At the moment I can’t
read enough psychological thrillers ... “1984” (by George
Orwell) always remains vivid in my mind.

Visit www.businessinsurance.com/ComingsandGoings for a full list of this week’s person-
nel moves and promotions. Check our website daily for additional postings and sign up for
the weekly email.

Business Insurance would like to report on senior-level changes at commercial insurance
companies and service providers. Please send news and photos of recently promoted,
hired or appointed senior-level executives to: Joyce Famakinwa, Business Insurance,
150 N. Michigan Ave., Chicago, Ill. 60601-7524. jfamakinwa@businessinsurance.com.
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Q
What are your top goals as RIMS
president?

A
The No. 1 goal is to simply pur-

sue our mission. RIMS has

developed a new mission state-

ment, and it is to educate, engage

and advocate for the global risk

management community. The

objectives we outlined to achieve

that mission are to ensure a stable

and adaptable organizational

structure, equip risk professionals

so that they can succeed in an

evolving environment and

enhance the way we engage the

broader risk management commu-

nity, and to expand RIMS’ influ-

ence worldwide.

Q
What important professional
issues currently confront risk

managers? 

A
Information security and cyber

risk would be at the top of that

list. It is such a hot topic and spe-

cialty area of risk, and monitoring

best practices, the regulatory envi-

ronment and the insurance prod-

uct space are ever-changing.

Q
What is RIMS doing to help its
members better understand and

mitigate this exposure? 

A
We are featuring a lot of educa-

tional tracks in this area at our

annual conference. We’ve also

published our first RIMS cyber

survey that measures how our

members are managing and insur-

ing their cyber exposures. Our

external affairs committee is con-

tinuing to monitor and advocate

around legislation in this area, and

our magazine includes articles in

every edition that discuss the

nuances in this area.

Q
In addition to cyber, what other
emerging risks are you looking to

help risk managers with this year?

A
Globalization continues to be a

focus and a challenge for risk

professionals. Last year we held

conferences in Dubai and in Peru.

This year we’re pursuing a China

delegation and a risk forum in

Bogota, Colombia, and likely in

other international venues as well.

We’re focused on gaining under-

standing of risk management pro-

cesses our global constituents are

using, as well as challenges they

may be experiencing and how we

can fill the need.

In addition to globalization, anoth-

er thing we’re looking to support

are the rising risk professionals, the

next generation of risk managers.

We have a NextGen Summit in

June, and we are continuing to

invest in our partnership with the

Spencer Educational Foundation.

We just approved $450,000 in fund-

ing over the next three years to

support their programs.

Q
RIMS recently launched its new
RIMS Certified Risk

Management Professional
certification. How has it been
received?

A
We’re having an overwhelm-

ingly positive response to that.

We’re holding our first exam at the

conference on April 10. Space is

still available, but it’s limited. We

have a limit of 200 people who can

take the test.

Q
What regulatory and legislative
issues are you keeping an eye

on? 

A
We’re definitely monitoring

what Congress and the admin-

istration are going to do in the area

of cyber risk and cyber security.

Late last year, we worked with the

(U.S. Treasury Department) to

study the current markets around

cyber risk. We’re also monitoring

the Neal bill, which would change

the tax treatment of certain rein-

surance transactions — it contin-

ues to come and go, and RIMS is

opposed to it.

Q
What are you looking forward to
at this year’s annual conference

in San Diego?

A
It’s going to be an exciting con-

ference. The keynote speakers

are extraordinary this year. The

topics — 3-D printing, how to spot

deception and the psychology of

illusion — are extremely relevant

to risk managers. 

We have 180 educational ses-

sions, and the destination — San

Diego — is probably one of our

most popular spots. We’re expect-

ing a great turnout.

Julie C. Pemberton was

recently elected president

of the Risk & Insurance

Management Society Inc.

Chicago-based

Ms. Pemberton, who is

director of enterprise risk

and insurance management

for Bellevue, Washington-

based Outerwall Inc.,

recently spoke with

Business Insurance Senior

Editor Mark A. Hofmann

about RIMS’ objectives.

Edited excerpts follow.

NEW PRESIDENT OUTLINES

TOP GOALS FOR RIMS IN 2016

JULIE C. PEMBERTON

RISK & INSURANCE

MANAGEMENT SOCIETY INC.
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COURT OFFERS
PLAN TO CURB
CLASS ACTIONS

I
n a rare move, a U.S. Supreme Court ruling has provid-

ed businesses with a possible roadmap to help them win

dismissal of many class-action lawsuits that business

would do well to consider. As we report on page 3, the

high court’s 6-3 ruling in Campbell-Ewald Co. v. Jose

Gomez stems from an unsolicited recruitment text mes-

sage sent on the Navy’s behalf. The plaintiff in the case, who

was outside of the age group targeted by the Navy for

recruitment, sued alleging violation of the Telephone Con-

sumer Protection Act.

In her Jan. 20 majority ruling in favor of the plaintiff, Jus-

tice Ruth Bader Ginsburg points out that a settlement offer

to Mr. Gomez had not been accepted, it had just been allowed

to lapse. As a result, there was still an unresolved dispute

between the parties and the case could not be dismissed.

But in a not-so-subtle hint as to how the defense bar should

act in future, Justice Ginsburg said that “we need not, and

do not, now decide whether results would be different” if the

texting company had deposited Mr. Gomez’s claim in an

account payable to him and the court had entered a judgment

for him in that amount

“That question is appropriate for a case in which it is not

hypothetical,” said Justice Ginsburg. 

And indications are the dissenting justices in the case, who

are already sympathetic to businesses, would go along with

this approach.

Attorneys say that while it may take a year or two to reach

the high court, a case such as Justice Ginsburg seems to

solicit is likely to find a sympathetic audience. 

Experts point out that while plaintiffs in Telephone Con-

sumer Protection Act and Fair Labor Standards Act class

actions, in particular, may receive small amounts in settle-

ments, it is the plaintiffs’ bar that can rack up millions in legal

fees for relatively little work.

Sometimes, the plaintiffs’ bar can find only a single plain-

tiff willing to attach his or her name to these often-frivolous

cases. By following Justice Ginsburg’s suggestion, compa-

nies may at the very least make life more difficult for these

plaintiff attorneys. 

Yes, these unsolicited texts and phone calls, which seem to

always come during dinner time, are pretty annoying. But

all these cases do, really, is enrich the plaintiffs’ bar.

And pursuing this strategy means business may not only

save on legal fees but also may have the satisfaction of know-

ing they helped clear courts’ dockets, leaving the judiciary

freer to focus on more urgent issues.

NATIONAL FLOOD PROGRAM NEEDS

PRIVATE INSURERS IN THE GAME 

EDITORIAL

COMMENTARY

SCHILLERSTROM

OPINIONS

Business Insurance welcomes letters to the editor. The section is intended to
be a forum for readers’ opinions and comments. We reserve the right to edit
letters for clarity or space. We will not publish unsigned letters.

Please send your letters to:
Letters to the Editor, Business Insurance,
150 N. Michigan Ave., Chicago, Ill. 60601-7524

Fax: 312-280-3174; email: gsouter@businessinsurance.com

S
ometimes it takes something akin to an emergen-

cy to get Congress’ attention. That may be the

case with the recent floods in the Midwest and

South and the future of the National Flood Insurance

Program. One can only hope so, at least.

A recap: The NFIP provides flood coverage because

private insurers won’t provide it for homeowners,

though they do write commercial flood policies.

The NFIP is currently more than $20 billion in debt,

debt run up by paying claims from 2005’s Hurricane

Katrina and other catastrophes. Why? Because we’re

talking homeowners here, and homeowners vote. So

lawmakers are loathe to anger homeowners, who

understandably don’t want to pay the higher rates

that would put the program on an actuarially sound

footing. 

Congress approved an effort to reform the pro-

gram a few years back, but public outcry made short

work of it. In fact, one of the bill’s chief sponsors —

Rep. Maxine Waters, D-Calif. — disavowed her own

handiwork.

But the cost of the NFIP is making Congress recon-

sider reform. The program has to be reauthorized

before Sept. 30, 2017, or it will lapse. Squabbles over

the NFIP’s reach, including whether an already finan-

cially shaky program should be expanded to include

wind coverage, led to lapses before. Each time, the

NFIP was reinstated.

Now some lawmakers are considering what should

have been considered all along — how to get the pri-

vate sector to play a role in the provision of flood

insurance. The appetite is certainly there on the part

of reinsurers, who wouldn’t mind assuming some of

the risk at a time when they’re dealing with a flood

of their own — a flood of

capacity.

And it’s not like the private

market can’t provide flood

cover. For example, private

insurers underwrite flood

insurance in the United

Kingdom, although there is

a pool for some high-risk

properties.

At a time when the federal

debt continues to grow, any

reasonable idea that would

reduce debt deserves a seri-

ous hearing. Getting the private sector involved in the

flood insurance market certainly counts as a reason-

able idea.

The catch — and there’s always a catch where a fed-

eral program’s involved — is political. Even slowly

allowing the private sector to get back into the flood

insurance business would require considerable polit-

ical will. That’s because rates would be certain to rise

for some policyholders, because private underwriters

won’t get involved if they can’t make a profit.

There will probably always be some federal involve-

ment in the flood insurance market, but every step

should be taken to assure that involvement is no

greater than absolutely necessary.

Congress is taking baby steps, but even baby steps

are unusual in an election year as contentious as this

one. Reform is critical, and one can but hope that

reform including opening the door to a greater private

presence in flood insurance is part of any reauthoriza-

tion of the NFIP this time around.

MARK A.

HOFMANN
SENIOR EDITOR
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BY RANCE CRAIN

T
iming — being in the right place to take

advantage of our opportunities — has played

a big role in the success of Crain Communi-

cations over our 100-year history. 

My father, G.D. Crain Jr., who founded our com-

pany, even felt his timing was right when he

started Ad Age in the beginning stages of the

Great Depression. 

At the time, Dad was president of the National

Conference of Business Paper Editors, and his

group met regularly with

President Herbert Hoover to

discuss the economic health

of the country.

“We were assured by these

authorities that prosperity

was just around the corner

and the Depression would not

last very long,” he said. “How-

ever, I think I would have

gone ahead anyway because I

had gotten enthusiastic about

the idea.” 

His thinking was that if Ad

Age had started under more

favorable conditions, other

publishers would have been

able to counter our limited

efforts with more resources. 

So timing has always been a

key to our success. When my dad was running

his business-news writing service, one of the pub-

lications he wrote for was the old Western

Underwriter (now the National Underwriter).

The paper was edited for agents and brokers —

sellers of insurance — and my dad thought that

the corporate buyers of insurance should have a

publication of their own. 

He kept his idea on ice for over 50 years, and

during the Christmas holidays back in 1966 he

asked me if I wanted to become editor of a new

insurance publication he had in mind. That’s how

Business Insurance was born. The next publica-

tion, Pensions & Investments, was a spinoff from

BI. We wrote about pensions as part of the

employee benefits mix in BI, and I realized that

nobody was covering the investment side of pen-

sions. We started P&I in 1973, and it’s turned out

to be one of our biggest winners, thanks to peo-

ple like Steve Gilkenson, Bill Bisson, Chris

Battaglia and Nancy Webman, who just retired

after 34 years with us.

Dad was always very astute about putting the

right person in the right place at just the right

time. When Automotive News came up for sale

in 1971, Dad wouldn’t have been interested if it

hadn’t been for my brother Keith. Keith loved

cars, and my dad knew that

appointing him publisher of

Automotive News would give

our new publication the best

chance for success. When we

bought it, it was losing a half-

million dollars a year. Six

months later, it was breaking

even, and now it is our

biggest and most profitable

publication. Keith quickly got

to know all the important

movers and shakers in

Detroit, and he was the first

journalist to find out that

Henry Ford II had fired Lee

Iacocca. When he called Lee

at home, his first words were,

“Say it isn’t so, Lee.”

Henry also inspired what I

consider the best trade ad ever written. Keith

knew that Henry was an avid reader of Automo-

tive News, and when he told that to adman Al

Ries, whose agency was doing promotional work

for AN at the time, Al said “That’s your ad.”

There has never been a more powerful B-to-B

ad than: “The trade paper Henry Ford II reads.” 

Some of our strongest brands — Crain’s Chica-

go Business, Modern Healthcare, Investment-

News — started during my mother Gertrude

Crain’s tenure as chairman. She took over for my

dad when he died in 1973 and served until she

passed away in 1996.

Mom was very supportive of both my brother

Keith and me when we wanted to expand, but she

also grilled us to make sure we were fully com-

mitted. When we started Crain’s Chicago Busi-

ness in 1978, I was only half joking when I used

to give a talk about how I summoned up my

courage and walked boldly into the office of the

chairman of the board, saying, “I’ve got this great

idea, Mom.”

Timing played a big part in the arrival of CCB.

Back in 1977, I was in Houston to give a talk to the

local ad club, and afterward Bob Gray, publisher

of the Houston Business Journal, was kind

enough to take me through his operation and

show me how his publication worked and the eco-

nomics of it. I got to thinking that if it worked in

Houston — and it did — it would work twice as

well in Chicago.

At first, people were a little skeptical about our

new paper. Chicago, I found, had a perceptible

second-city syndrome. People would say to me,

“I think I like it, but if it’s so good, why didn’t you

do it in New York?”

So progress was a little slow until we broke a

big story on Sears’ 10-year merchandising plans.

Newsweek did a story on us calling us “the

cheeky young offspring of Advertising Age.”

This year also marks the 40th anniversary of

when we bought Modern Healthcare. Modern

Healthcare became one of our publications

because McGraw-Hill had given up on it and

wanted to give it to us for free. But since

McGraw-Hill was such a good advertiser, we

offered $200,000, which the magazine was happy

to accept. We changed the emphasis of Modern

Healthcare to the business side of running health-

care institutions, and that gave us a distinctive

point of view.

Nourishing a legacy

So many great people have contributed to our

success. In writing about one of them, Charlie

Groomes, Sid Bernstein stated that Charlie

helped solve difficult, unusual or frustrating

problems at Advertising Publications “always in

a manner which ultimately enhanced the compa-

ny’s reputation — so forcefully and carefully nur-

tured by founder G.D. Crain Jr. — for fairness,

thoughtfulness, good citizenship and devotion to

a higher order of journalistic endeavor.”

That’s the legacy, nourished by people who

cared deeply about what they were helping to

create, that has endured for 100 years.

And I’m betting we have what it takes to bur-

nish that legacy for at least another 100 years.

Chris and KC, my brother Keith’s sons, are play-

ing important roles in the business as executive

vice presidents. My daughter Cindi serves on our

board of directors, and my granddaughter Can-

dace has just been promoted to senior events

manager at Ad Age. 

Thanks to all of you for your support, and we

pledge to work hard to continue to be worthy of

it.

Crain Communications Inc., which publishes Business Insurance

and  many other business-related magazines, is turning 100 years old

in 2016. To commemorate that milestone, Rance Crain, the company’s

president, editor- in-chief of Advertising Age and Business Insurance’s

first editor when the magazine was launched in 1967, reflects on the

origins of Crain Communications and the legacy of the all the people

who contributed to the growth of the company.

COMMENTARY

My dad thought that

the corporate buyers

of insurance should

have a publication of

their own. He kept his

idea on ice for over 50

years, and during the

Christmas holidays

back in 1966 he asked

me if I wanted to

become editor of a new

insurance publication

he had in mind.

That’s how Business

Insurance was born. 
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contact Lauren Melesio/Crain Communications at 212-210-0707 or email BusinessInsurance@reprints.crain.com.

One of Crain’s secrets to lasting
100 years: Impeccable timing

Rance Crain
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BY MATTHEW LERNER

D
irectors and officers liability insurers

and buyers have taken notice of the

U.S. Justice Department’s greater

emphasis on individual accountability

in cases of corporate wrongdoing.

In a memorandum, Deputy Attorney Gener-

al Sally Quillian Yates detailed how Justice

Department attorneys are to approach civil

corporate matters “to hold to account the indi-

viduals responsible for illegal corporate 

conduct.”

The implications have gotten insurers’ and

buyers’ attention.

“The Yates memo, the Department of Jus-

tice’s line in the sand, defined new game-

changing ‘steps’ specifically aimed at

strengthening the Justice Department’s pur-

suit of individual corporate wrongdoing,

and it lays out the details of how they

intend to do that,” said Rob Yellen,

New York-based executive vice president of

FINEX North America, a unit of Willis Tow-

ers Watson P.L.C. “That has the potential to

fundamentally change how companies look at

enforcement risks and how they respond to

inquiries by authorities.”

Last year’s Yates memo emphasizes “the

primacy in any corporate case of holding indi-

vidual wrongdoers accountable,” said Brady

Head, division president of the public compa-

ny D&O division of American International

Group Inc. in New York.

Once the U.S. Securities and Exchange Com-

mission “got the ball rolling” following the

2008 financial crisis, the Department of Jus-

tice “came out strong” with its memo last

September, said Brenda Shelly, New York-

based directors and officers product leader at

Marsh L.L.C.’s FINPRO practice.

“The way it looks right now is a re-commit-

ment to enforcement against corporations

and a new, higher level of individual account-

ability,” she said.

That re-commitment has resulted in an

increased focus on individual liability for cor-

porate wrongdoing, said Alan Sorkowitz,

counsel in the insurance group for Sidley

Austin L.L.P. in New York.

“I see this all the time from our white-collar

criminal group and our securities and deriva-

tives enforcement group,” he said.

Risk managers should talk with their bro-

kers, lawyers and other industry profession-

als to make sure that their insurance address-

es the exposure and that the policy will

respond in the event of a related claim, Mr.

Yellen said.

“There are definitely conversations going

on given the Yates memo,”

Insurers, buyers react to renewed Justice Department interest

Corporate scrutiny looms
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Management Liability
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‘YATES MEMO’ OUTLINES JUSTICE DEPARTMENT EXPECTATIONS OF FEDERAL PROSECUTORS

T
he U.S. Justice Department’s new

playbook on individual responsibility

in corporate wrongdoing, known as

the “Yates memo,” is a seven-page docu-

ment written by Deputy Attorney Gener-

al Sally Quillian Yates.

“Fighting corporate fraud and other mis-

conduct is a top priority of the Depart-

ment of Justice. Our nation’s economy

depends on effective enforcement of the

civil and criminal laws that protect our

financial system and, by extension, all our

citizens,” begins the dictum.

“One of the most effective ways to com-

bat corporate misconduct is by seeking

accountability from the individuals who

perpetrated the wrongdoing,” it continues

in laying out specific guidelines.

“The measures described in this memo

are steps that should be taken in any

investigation of corporate misconduct.

Some of these measures are new, while

others reflect best practices that are

already employed by many federal pros-

ecutors,” Ms. Yates wrote last September.

Six “key steps” the Justice Department

says it will take to strengthen its pursuit

of individual corporate wrongdoing,

“some of which reflect policy shifts,” are: 

■ To qualify for any cooperation cred-

it, corporations must provide the Justice

Department with all relevant facts about

individuals responsible for the miscon-

duct. 

■ Criminal and civil corporate investi-

gations should focus on individuals from

the start of the investigation.

■ Criminal and civil attorneys handling

corporate investigations should commu-

nicate routinely.

■ Absent extraordinary circumstances

or approved departmental policy, the Jus-

tice Department will not release culpable

individuals from civil or criminal liability

when resolving a matter with a corpora-

tion. 

■ Justice Department attorneys should

not resolve corporate matters without a

clear plan to resolve related individual

cases and should “memorialize any decli-

nations as to individuals in such cases.”

■ Civil attorneys should evaluate

whether to sue individuals “based on con-

siderations beyond that individual’s abil-

ity to pay.”

By Matthew Lerner

said Robbyn Reichman, co-leader

of Aon Risk Solutions’ legal and

claims practice in New York.

“We’re talking about adequacy of

D&O limits. We’re talking about

policy exclusions and making sure

those exclusions are as narrow as

possible. We’re talking about pro-

gram structure.”

Clients are certainly asking for

guidance from their brokers. Colin

Daly, executive vice president of

financial lines and D&O practice of

JLT Specialty Insurance Services

Inc., said those he talks to are ask-

ing for advice on “policy coverage

matters and changes that are

needed within a policy to insure

that it will perform to the stan-

dards they expect” in the wake of

the stepped-up regulatory activity.

Some brokers will recommend

increasing the organization’s D&O

limits and “do a close inspection of

the D&O program to see if there

are any seams or gaps where an

individual or director can be held

liable and not have any protec-

tion,” said Robert Hartwig, presi-

dent of the Insurance Information

Institute Inc. in New York.

This flurry of activity is par for

the course when it comes to mak-

ing sure coverage suits the pur-

pose, however.

“There is always an ongoing

need to customize the D&O policy,

and it will take the flavor of what

issues are present in the exposure

environment,” said Marsh’s Ms.

Shelly. “Right now, customization

activities focus largely around pol-

icy conditions that keep protec-

tions in place for individuals and,

to the extent they’re available (and

increasingly they are), for the cor-

poration itself, when a target of

governmental regulatory enforce-

ment activity.”

And the coverage terms and con-

ditions are being tested.

“You see more disputes under

directors and officers policies than

you ever did before,” said Mr.

Sorkowitz. “You see more changes

in terms and conditions than you

ever did before. It’s a very fluid

market and a very fluid legal envi-

ronment.” 

“I would not be surprised if in the

coming six to eight months we saw

an increase in the number of inves-

tigations,” said Ms. Reichman.

“More investigations of individu-

als means more defense costs —

they go hand-in-hand.”
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BY MARK A.  HOFMANN

I
nformation and a solid response

plan are essential for corporate

directors and officers as cyber lia-

bility issues evolve.

“This is an extremely dynamic risk

area. There’s always more learning

we all have to do,” said Rob Yellen,

executive vice president of FINEX

North America at Willis Towers

Watson P.L.C. in New York. “How

boards will deal with it will be inter-

esting this year. Maybe they’ll have

nonvoting board members with

cyber expertise; having the right

expertise and having something the

board can tap into is important.”

“As cyber security exposures con-

tinue to evolve, the responsibility

of protecting an organization from

key cyber exposures has shifted

away from the (information technol-

ogy) department and toward the

board of directors,” Christian Hoff-

man, national practice leader of Aon

Risk Solutions’ financial services

group in New York, said in an email.

“As data breaches continue to occur,

the responsibility and expectation of

the board of directors will only

increase.”

Most directors and officers liabili-

ty insurance policies do not specifi-

cally exclude cyber-related claims,

but corporate officials must under-

stand the nature of the risk they

face. And because cyber risk

mutates quickly, corporate execu-

tives and directors must stay cur-

rent on the effect of cyber exposures

on their organizations.

“Boards always have to deal with

the most important issues facing a

company,” said Donna Ferrara,

senior vice president, managing

director and management liability

practice group counsel at Arthur J.

Gallagher & Co. in Wyckoff, New

Jersey. “What’s more important to

business than technology, after peo-

ple?”

Boards and executives ignore tech-

nology-related exposures at their

own peril, experts said.

“I don’t think there are any hidden

cyber liability risks anymore,” said

Neil Posner, a partner at law firm

Much Shelist P.C. in Chicago. “There

may be corporate officers and direc-

tors out there who do not fully

appreciate those risks, but I don’t

think it takes a lot of work to figure

out what those risks are. What it

really means, it would be very diffi-

cult for a corporate director and offi-

cer to defend himself or herself on a

ground that, ‘I just didn’t know,’” he

said.

Mr. Posner cited “spear phishing,”

which typically is an email that

appears to have been sent by a per-

son or business the recipient knows

as an example of such risks. He said

hackers use this to extract credit

card and bank account numbers,

passwords, and similar information.

Other risks include malicious code

and malware that create vulnerabil-

ities in computer systems, which can

result in data theft, damage to files

and, in some cases, the systems

themselves.

Robert Parisi, managing director

and national cyber risk product

leader at Marsh USA Inc. in New

York, agreed that cyber risks may

be “underappreciated” by boards of

directors. They include reputation-

al risk and vicarious or contingent

risk stemming from reliance on

third parties such as cloud comput-

ing providers, he said.

But the level of board awareness

has increased “dramatically,” said

Mr. Parisi. “I think it’s become very

clear to pretty much every director,

every officer that cyber risk is some-

thing they have to deal with.”

“We’ve seen boards becoming

very aggressive in trying to attract

talent that can manage these

issues,” he said. “You haven’t until

now found many boards seeking

people who understand and handle

technology issues.”

Board members and officers need

to rely on risk management, IT and

legal departments to understand

their cyber risks, said Mr. Posner.

“That’s a shared responsibility.”

Boards need to have “a full and

current grip on the issue,” said Tony

Galban, Chubb Ltd.’s Warren, New

Jersey-based senior vice president

and D&O global product manager.

“You want them to be comprehen-

sively informed, and you want them

to be currently informed,” he said.

“You don’t want cyber to be a once-

a-year board discussion.”

The U.S. Senate also may get

involved in the issue. 

Sens. Jack Reed, D-R.I., and Susan

Collins, R-Maine, introduced the

Cybersecurity Disclosure Act of

2015, S. 2410, late last year. Accord-

ing to Sen. Reed’s office, the bill

would have each publicly traded

company include in its U.S. Securi-

ties and Exchange Commission dis-

closures whether any member of the

company’s board is a cyber security

expert, and if not, why such exper-

tise is not necessary. No action has

been taken on the bill.

Mr. Galban said one challenge is

that board directors typically don’t

speak the language of cyber technol-

ogy. “Customers have said getting

someone to speak to the board who

can inform and keep their attention

can be a challenge,” he said.

Boards should provide oversight

and supervision of a company’s

cyber security risks and vulnerabil-

ities, among other things, and devel-

op a proper risk and security assess-

ment that will quantify risk, identi-

fy meaningful risk metrics and con-

vey the effectiveness of risk mitiga-

tion options, Mr. Hoffman said.

If a director or officer becomes the

target of a liability action stemming

from a cyber issue, D&O liability

insurance can respond.

Marsh’s Mr. Parisi said he is not

aware of any D&O policies that

exclude cyber per se, but they also

would not provide the same cover-

age as a formal cyber liability policy. 

“If it’s a cyber event that has a

material impact on the company,

that would flow through the same

way as if it were a financial or phys-

ical catastrophe,” Mr. Parisi said.

But Willis Towers Watson’s Mr.

Yellen said there could be excep-

tions. 

“One place you could end up hav-

ing trouble is the terrorism exclu-

sions, whether that applied to the

acts of hacktivists and others,” he

said.

DIRECTORS CAN’T PLEAD IGNORANCE
AS CYBER EXPOSURES MULTIPLY

Boards should tap risk managers’ expertise to understand risks

“It would be very

difficult for a

corporate director

and officer to defend

himself or herself on a

ground that, ‘I just

didn’t know.’”
Neil Posner, 

Much Shelist P.C.
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BY DONNA MAHONEY

P
rofessional liability policyhold-

ers are enjoying enhanced cov-

erage, and some are seeing sig-

nificant rate cuts as the soft prop-

erty/casualty market persists. 

In particular, cyber risk coverage

is being blended into errors and

omissions policies as professionals

grow increasingly wary of cyber-

related exposures.

The move to blend cyber cover-

age into E&O policies, for an

increased premium, follows

increased demand for the cover-

age by policyholders who often

view cyber liability as an intrinsic

risk for professionals, said Jill

Salmon, New York-based vice

president of professional liability

at Berkshire Hathaway Specialty

Insurance Co. 

“The focus has shifted from the

‘vanilla’ management professional

liability policies to blended cyber

products,” Ms. Salmon said.

Lawyers and accountants were

some of the last professions to get

on board. “Law firms thought their

lawyer’s professional liability pol-

icy would cover a cyber breach

and they didn’t need additional

capacity to address it. That seems

to be changing,” she said.

David M. Finz, New York-based

senior vice president and senior

client adviser for Marsh USA, said

it is common to see cyber coverage

blended into E&O policies, noting

that media companies in particu-

lar are interested in the expanded

coverage.

“The cyber liability product

came out of the media and tech

underwriting space,” Mr. Finz

said. “Media companies are accus-

tomed to being asked about copy-

right infringement, defamation or

errors in advertising, but cyber

security is a whole new arena for

them to respond to,” Mr. Finz said. 

In addition, the process of buying

coverage is changing to reflect the

increased cyber risk, he said. E&O

policyholders are bringing their

chief information security officers

or chief technology officers to

underwriting meetings to answer

questions about cyber risks.

“Underwriters … are asking ques-

tions that haven’t been part of

underwriting discussions in the

past,” Mr. Finz said.

Cyber is one of several coverages

increasingly being added to E&O

policies as insurers seek to stand

out from their competition, said

Dennis Bissett, professional liabil-

ity claims director at Sedgwick

Claims Management Services Inc.

in Chicago.

For example, larger accounting

firms “have senior underwriters

and brokers interviewing them to

determine what exactly their expo-

sures are, and they will tailor that

E&O insurers flexible in soft market

Cyber cover blended with
professional liability

You trust your employees. 

But privacy mistakes, security  

breaches and inappropriate employee  

behavior can burn your business,  

your bottom line and your brand.  

And the cost of these problems can  

far outweigh the financial expense.  

 

 

At Philadelphia Insurance Companies,  

speciality risk is our niche. We offer  

management and professional liability  

coverage designed to alleviate your  

clients’ worry. So they can get down  

to business. 

Learn more. Call 855.411.0797  

or visit PHLY.com/MPL.

Philadelphia Insurance Companies is the marketing name for the property casualty insurance operations of Philadelphia Consolidated Holding Corp., a member of the  
Tokio Marine Group. All products are written by insurance company subsidiaries of Philadelphia Consolidated Holding Corp. Coverages are subject to actual policy language.

Let’s hope the midnight oil is all he’s burning.

Management & Professional Liability     

A.M. Best A++ Rating   

S&P A+ Rating

Ward’s Top 50 2001-2015

Nationwide Underwriting Presence
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See PROFESSIONS next page
Cyber risk coverage is being blended into errors and omissions policies as

professionals grow increasingly wary of cyber-related exposures

Media companies are

accustomed to being

asked about copyright

infringement, defamation

or errors in advertising,

but cyber security is a

whole new arena for them

to respond to.”
David M. Finz,
Marsh USA
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SPECIAL
REPORT

BY JUDY GREENWALD

S
tock market volatility is

among factors that could fuel

the filing of securities class

action litigation.

New York-based NERA Eco-

nomic Consulting said in a report

last week that federal securities

class action cases totaled 234 in

2015, an 8% increase from 2014’s

216 and the highest level since

2008.  

The securities class actions

have increased despite a decline

in the number of publicly held

companies. For instance, 5,305

companies were listed on major

U.S. securities exchanges as of

October 2015, down 40% from

8,783 in 1996, according to NERA.

The rise in class action filings

also has come despite a decline in

the number of initial public offer-

ings. According to London-based

Ernst & Young L.L.P., U.S.

exchanges saw 139 IPOs raise

proceeds of $25.4 billion during

the first nine months of 2015, com-

pared with 220 deals with pro-

ceeds of $47.9 billion for the same

period in 2014. 

Concerns about China’s econo-

my and cheap oil prices have

fueled stock market volatility in

recent weeks.

It is unclear how much IPO

activity there will be this year

because of the stock market

uncertainty and, especially,

because this is an election year,

said Deirdre Finn, a new York-

based underwriter at Beazley

P.L.C.

Experts say they generally do

not expect a significant change in

the amount of litigation filed.

The modern era of securities lit-

igation “takes place in a rather

narrow band,” with usually

around 200 cases filed, “plus or

minus 20,” said Joseph P. Mon-

teleone, a partner at Rivkin

Radler L.L.P. in Hackensack, New

Jersey. “From that perspective,

you don’t have a very large

database to begin with.”

However, higher IPO activity of

earlier years probably will con-

tribute to an active level of litiga-

tion because there usually is a

delay between the IPO date and

the time a lawsuit is filed, said

Kevin LaCroix, executive vice

president of RT ProExec, a divi-

sion of R-T Specialty L.L.C. in

Beachwood, Ohio.

Another trend likely to contin-

ue this year is litigation against

non-U.S.-domiciled companies,

which “has been an important

factor over the past several

years,” he said.

Several experts also say litiga-

tion against smaller entities has

increased. 

A small group of law firms has

been targeting smaller issuers

that experienced stock price

declines, said Glenn K. Vanzura,

a partner at Irell & Manella L.L.P.

in Los Angeles. Whether that will

continue “remains to be seen”

and depends on the law firms’

success, he said.

Other factors that may con-

tribute to class action securities

litigation this year include tur-

moil in the mining and oil and gas

industries, said Mr. LaCroix.

Many companies went into debt

when oil prices were high and

there could be increased litigation

if they are unable to manage their

GLOBAL ECONOMIC PRESSURES
MAY FUEL CLASS ACTIONS

Lawsuits increase despite reduction in public firms

Continued from previous page

PROFESSIONS

RAWPIXEL.COM/SHUTTERSTOCK.COM

Securities class actions have increased despite a decline in the number of publicly held companies; 4,972

companies were publicly listed in the United States in 2013, 43% fewer than 1996.

The modern era of securities

litigation “takes place in a

rather narrow band,” with

usually around 200 cases filed,

“plus or minus 20. From that

perspective, you don’t have a

very large database to begin

with.”
Joseph P. Monteleone, 
Rivkin Radler L.L.P.

“Every profession is very

different, but the lawyers are

seeing an increase in big

claims for classic mistakes

arising out of human drafting

errors; not checking

documentation properly has

led to some sizable losses in

the marketplace.”
Paul Denny, Marsh L.L.C.

One segment seeing lower rates is financial institutions, which missed out

on decreases other segments had been seeing in the past

policy to their needs,” he said.

“Now they’re including crime cov-

erage, cyber or reputational risk.

Before this you would have to get

each policy separately. Now they

are combining those policies to fit

what the risks are,” Mr. Bissett

said. 

While coverage is being

enhanced, the professional liability

insurance is generally soft. 

Paul Denny, errors and omissions

leader for Marsh L.L.C. in New

York, said rates are flat for most

professions, despite increases in

claims for some professionals, such

as law firms, he said.

“Every profession is very differ-

ent, but the lawyers are seeing an

increase in big claims for classic

mistakes arising out of human

drafting errors; not checking docu-

mentation properly has led to some

sizable losses in the marketplace,”

Mr. Denny said. Excess insurers

“are pushing for rate increases

more than the primary carriers

because they’re being hit by these

kinds of sizable losses, but with the

competition in the marketplace,

they can’t get the increases,” he

said.

One segment seeing lower rates

is financial institutions, said Phil

Norton, Chicago-based vice chair-

man of the Midwest region for

Arthur J. Gallagher & Co.’s retail

property/casualty brokerage oper-

ations and a managing director of

the management liability practice. 

“Financial institutions got

gypped; they had seven years of

increases. We didn’t trust that they

would survive in 2008 through 2010,

but they did and now we want to

give them a larger-than-normal

decrease because they missed out

on decreases other segments had

been seeing in the past,” he said.

Some financial institutions are

seeing double-digit reductions, he

said. 
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debt obligations, he said.

Greater stock market volatility

will result in more litigation

“because there will be some signif-

icant drops” in certain companies’

stock prices, said Jacqueline

Urban, Chicago-based senior man-

aging director and practice leader

of Aon Risk Solutions’ financial

services group. 

Meanwhile, two positive trends

for publicly held companies

include improved corporate gover-

nance and favorable case law, said

Steve Boughal, New York-based

vice president and chief under-

writing officer of Hartford Finan-

cial Products, a unit of Hartford

Financial Services Group Inc.

For example, the U.S. Supreme

Court’s 2005 decision in Dura

Pharmaceuticals et al. v. Michael

Broudo et al., established an

improved loss-causation standard

for securities fraud plaintiffs.

Barring a new development or

tactic by the plaintiffs bar or a

financial crisis, “I don’t think we

will see a spike” in litigation, said

Brenda Shelly, New York-based

directors and officers product lead-

er at Marsh L.L.C.’s FINPRO prac-

tice. 

Securities lawsuits “have large-

ly followed the fortunes of the

economy,” said Patrick M. Kelly,

a partner at Wilson Elser

Moskowitz Edelman & Dicker

L.L.P. in Los Angeles. “If the econ-

omy continues to prosper, we’ll

probably see a flat year in terms of

securities suits.”

However, any dip in securities

class action litigation “should not

be read as some kind of sign that

the D&O liability landscape has

gotten less risky,” warned Carl E.

Metzger, a partner at Goodwin

Procter L.L.P. in Boston. “Overall,

that landscape has just as many

land mines as it has had in the

past. They may just be in different

shapes and forms.”

Coverages underwritten by Hiscox Insurance Company Inc., a Chicago-based insurer, or a Hiscox syndicate at Lloyd’s, London, 

available on surplus lines through licensed surplus lines brokers. Information not intended as solicitation for the purchase of insurance.

EMPLOYMENT 
LITIGATION IS 
A BIG PROBLEM 
FOR BUSINESSES 
OF ALL SIZES

11.7% 
Likelihood that an employee will 

bring a charge of discrimination 

against their employer

$125,000 
Average cost for an SME to 

resolve an employment matter

275 days 
Average duration of an employment 

matter for an SME

Source: 2015 Hiscox Employee Lawsuit Handbook

Employee lawsuits are 

expensive, time-consuming 

and distracting, especially for 

smaller businesses. The right 

partner can help you reduce 

your risk of a suit, and defend 

your company when trouble 

arises. Hiscox encourages 

courage by giving small and 

medium sized businesses the 

resources they need: broad 

coverage, risk management 

tools and industry leading 

claims service.

Find out more at: 
www.hiscox.com/EPL-guide-2015

BUSINESS INSURANCE February 1, 2016    19

Delaware law helps corporations
avoid multiforum litigation headaches

O
f all the strategies used by firms

to diminish the number of stock-

holder derivative lawsuits, forum

selection is likely to be most suc-

cessful and effective, experts say.

Legislation approved by Delaware

lawmakers last year validates that

Delaware corporations can adopt

bylaws designating the state’s

courts as the exclusive forum for

shareholder litigation.

The same law prohibits publicly

traded corporations from adopting

bylaws that require plaintiff share-

holders who lose derivative litiga-

tion to pay defense costs. 

Other corporate efforts to discour-

age shareholder derivative litiga-

tion include so-called minimum-

stake-to-sue bylaws, which require

that shareholders comprise a spec-

ified portion of the company’s out-

standing shares, typically 1% to 2%,

to sue.

Others have required sharehold-

ers to turn first to mediation or arbi-

tration.

Experts generally believe, howev-

er, that the forum-selection provi-

sions, which help corporations

avoid litigation in multiple states,

have gained the most traction.

These bylaws, which have been

affirmed by the Delaware courts,

have become “mainstream,” said

Kevin LaCroix, executive vice pres-

ident of RT ProExec, a division of R-

T Specialty L.L.C. in Beachwood,

Ohio. They ensure that if there is lit-

igation, it is filed in one court, and

companies “don’t have to worry

about multiforum litigation.”

Meanwhile, the Delaware judicia-

ry has sent the message that judges

will not approve settlements for

cases that are not substantive, said

Rob Yellen, New York-based exec-

utive vice president of Willis Tow-

ers Watson P.L.C.’s FINEX North

America.

By Judy Greenwald

Legislation approved

by Delaware

lawmakers last year

validates that

Delaware corporations

can adopt bylaws

designating the state’s

courts as the exclusive

forum for shareholder

litigation.
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2015 2014 Insurer
Direct

premiums
written 

% increase
(decrease)
vs. 3Q 2014

Direct losses
incurred 

Direct loss
ratio 

Market
share 

1 1 American International Group Inc. $778.4 2.6% $478.4 60.5% 16.6%

2 2 XL Group P.L.C. $466.5 1.2% $364.5 75.1% 9.9%

3 3 Chubb Corp.* $432.7 4.2% $97.3 22.0% 9.3%

4 4 Tokio Marine Holdings Inc. $416.7 0.6% $214.1 50.5% 8.9%

5 5 CNA Financial Corp. $289.0 (2.4%) $184.9 60.5% 6.2%

6 7 Ace Ltd.* $227.9 2.5% $164.6 70.6% 4.9%

7 6 Travelers Cos. Inc. $227.5 (3.1%) $127.0 53.0% 4.9%

8 9 American Financial Group Inc. $174.4 4.9% $55.2 32.2% 3.7%

9 8 Zurich Insurance Group Ltd. $155.9 (13.2%) $147.5 89.1% 3.3%

10 10 Alleghany Corp. $127.6 (4.1%) $96.8 72.2% 2.7%

11 11 W.R. Berkley Corp. $113.4 (7.3%) $63.0 52.6% 2.4%

12 12 Axis Capital Holdings Ltd. $101.5 (14.3%) $61.7 51.6% 2.2%

13 14 Liberty Mutual Holding Co. Inc. $100.1 8.9% $15.5 16.0% 2.1%

14 13 Arch Capital Group Ltd. $90.4 (4.8%) $28.2 29.1% 1.9%

15 17 Endurance Specialty Holdings Ltd. $80.6 35.8% $31.9 43.2% 1.7%

16 15 Hartford Financial Services Group Inc. $73.5 (17.2%) $1.7 1.9% 1.6%

17 16 Cincinnati Financial Corp. $69.0 2.1% $14.3 21.3% 1.5%

18 22 Berkshire Hathaway Inc. $67.5 36.2% $12.3 20.6% 1.4%

19 18 Old Republic International Corp. $63.3 9.7% $23.8 39.9% 1.4%

20 20 Everest Re Group Ltd. $57.1 12.3% $50.4 86.3% 1.2%

Top 20 total $4,112.9 $2,232.9 52.8% 87.9%

Industry total $4,678.9 $2,453.8 51.1% 100%

LARGEST D&O INSURERS
Ranked by direct premiums written through the third quarter of 2015, in millions of dollars

*Ace Ltd. completed the acquisition of Chubb Corp. and adopted the name Chubb Ltd. globally, effective Jan.14, 2016.

Source: SNL Financial L.C. analysis of National Association of Insurance Commissioners data

LARGEST MEDICAL PROFESSIONAL LIABILITY INSURERS
Ranked by direct premiums written through the third quarter of 2015, in millions of dollars

Source: SNL Financial L.C. analysis of National Association of Insurance Commissioners data.

2015 2014 Company
Total direct
premiums
written

% increase
(decrease)
vs. 3Q 2014

Physicians Hospitals
Other

health care
professionals

Other
health care

facilities

1 1 Berkshire Hathaway Inc. $788.4 5.7% $584.9 $65.6 $107.7 $30.2

2 2 The Doctors Co. $540.9 (2.7%) $516.8 $3.3 $16.7 $4.2

3 3 Medical Liability Mutual Insurance Co. $419.2 (12.2%) $382.5 $26.3 $10.4 $0

4 4 ProAssurance Corp. $359.5 (3.1%) $251.8 $21.1 $81.1 $5.5

5 5 CNA Financial Corp. $351.3 (4.4%) $53.3 $73.9 $189.1 $34.9

6 6 Medical Professional Mutual Insurance Co. $306.8 (4.7%) $233.3 $61.1 $5.0 $7.3

7 7 Physicians’ Reciprocal Insurers $280.3 (8.6%) $213.8 $61.7 $4.8 $0

8 8 American International Group Inc. $264.4 (2.5%) $43.9 $52.7 $56.4 $111.5

9 9 NORCAL Mutual Insurance Co. $246.6 (0.6%) $245.5 $0.8 $0 $0.4

10 10 MCIC Vermont, a Reciprocal Risk
Retention Group $218.8 (8.8%) $0 $218.8 $0 $0

Top 10 total $3,776.1 $2,525.8 $585.3 $471.2 $193.9

Industry total $7,794.8 $4,616.5 $1,613.7 $958.3 $606.4

TOP STATES
States with the most
direct premiums written
for medical professional
liability insurance in 2014

State Direct premiums Number
written of insurers

New York $1,735,720,656 127

California $754,339,896 125

Pennsylvania $655,704,833 142

Florida $593,263,143 120

Illinois $527,421,729 126

Source: National Association of Insurance Commissioners

PROFESSIONAL LIABILITY COVER
Direct premiums written for U.S. medical professional
liability insurance 2006-2014, in billions of dollars

2006 2007 2008 2009 2010 2011 2012 2013 2014

Source: National Association of Insurance Commissioners

$12.33
$11.68

$11.21
$10.82

$10.60
$10.29

$10.02 $9.79 $9.67

CLASS ACTIONS
The number of securities class action filings in 2015
was the highest since 2008.

Year Filings

2006 132

2007 195

2008 247

2009 205

2010 228

2011 227

2012 211

2013 220

2014 216

2015 234

Source: NERA Economic Consulting

RENEWAL PRICING
Average D&O renewal pricing changes by quarter
since 2012

Source: Council of Insurance Agents and Brokers
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D&O PRICING
66% of survey respondents saw no change or a
decrease in premium rates for directors and officers
liability coverage during the fourth quarter of 2015.

■ Decrease 1-10% 15%
■ No change 51%
■ Increase 1-10% 23%
■ Increase 10-20% 4%
■ N/A* 6%

*N/A = Not available

Source: Council of Insurance Agents & Brokers
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MARKET PULSE
Tom Ridge’s firm 

expands cyber offerings

Ridge Global L.L.C. has launched three

new cyber insurance products to comple-

ment the firm’s cyber resiliency services.

The products are based around an

organization’s size and cyber priorities,

Washington-based Ridge Global said in

a statement. The Enterprise Plus is typ-

ically for larger organizations with rev-

enue greater than $2.5 billion and pro-

vides technical reviews. The Enterprise

product provides feedback for insurance

applicants on cyber resiliency for orga-

nizations between $50 million and $2.5

billion in revenue. The Professional prod-

uct is a cyber product for smaller organi-

zations with less than $50 million in rev-

enue.

Limits are available up to $50 million,

according to the statement. 

“The C-Suite understands how to pro-

tect against physical damage to its

assets, but still struggles with virtual

damage, much to their peril,” Tom Ridge,

chairman of Ridge Global and the first

U.S. secretary of Homeland Security, said

in the statement. “That is why we have

created customized insurance solutions

that combine with our segment-specific

risk management and best-in-class pre-

breach services.”

Ironshore expands 

builders’ risk coverage

Ironshore Inc.’s global property divi-

sion has announced it will expand its

builders’ risk coverage to include wood

frame commercial construction projects

in the U.S. and Canada.

The policy will provide protection

against property risks of large-scale com-

mercial wood frame structures during

construction. Sector-specific projects can

include health care facilities, hotels and

resorts, retail developments and residen-

tial buildings, Ironshore said in a state-

ment. 

Tony Mammolite, New York-based

president of Ironshore global property,

said in the statement that the introduc-

tion of the builders’ risk enhancement

“allows Ironshore to offer commercial

builders the ability to secure comprehen-

sive property protection within this spe-

cialty sector, thereby meeting the

demand evidenced by heightened com-

mercial wood frame construction activi-

ty throughout North America.”

Berkshire Hathaway 

launches Australian lines

Berkshire Hathaway Specialty Insur-

ance Co. has launched four executive and

professional lines policies in Australia.

The four new policies are Executive

First Directors & Officers Liability Insur-

ance; Professional First Financial Plan-

ners Professional Indemnity Insurance;

Professional First Asset Manager Liabil-

ity Insurance; and Professional First

Civil Liability Insurance, Berkshire Hath-

away said in a statement. 

“We are pleased to introduce the first

of our primary executive and profession-

al lines policies in Australia, while round-

ing out our geographic footprint with

experienced underwriting professionals

now in Sydney, Melbourne and Bris-

bane,” Cameron McLisky, head of exec-

utive and professional lines, Australasia,

said in the statement.

Hiscox expands 

terrorism coverage

Hiscox Inc., New York, announced that

it has added new products to its terror-

ism portfolio.

The new products cover property dam-

age caused by malicious attacks from

nuclear, chemical, biological and radio-

logical devices. The policy also provides

coverage up to $25 million for blast dam-

age, decontamination and cleanup costs,

and lost income caused by government

actions, Hiscox said in a statement.

Additionally, policyholders will have

access to Hiscox’s Control Risks risk

advisory services through a 24/7 helpline,

according to the statement. 

Telehealth service targets

Spanish-speakers

Mercer L.L.C. has joined with Conse-

joSano to provide employers, employees

and dependents with a telehealth service

in the U.S. for native Spanish speakers.

San Francisco-based ConsejoSano,

which helps connect employees to Span-

ish-speaking doctors, is designed to help

employers simplify care, increase

engagement and lower costs related to

Spanish-speaking employees. Available

24/7, it can be accessed by phone or

mobile app, Mercer said in a statement.

“Many Spanish-speakers disengage

from the health care system altogether

because of language and cultural barri-

ers, lack of insurance coverage, or a lack

of knowledge about how the U.S. health

care system works,” Abner Mason, CEO

of ConsejoSano, said in the statement.

“As the diverse health needs of the U.S.

population grow, so does the need for

doctors who can understand and

empathize with the language and cultur-

al context of their patients,” Dr. David

Kaplan, leader of the Mercer Health

Innovation LABS team, said in the state-

ment.”

Hospitals protected

from pandemic losses

Axis Healthcare, a unit of Axis Capital

Holdings Ltd., has launched insurance

coverage that protects hospitals in the

U.S. and Canada from revenue loss due

to an outbreak of a contagious disease.

The Axis Healthcare medical catastro-

phe business interruption and extra

expense product provides coverage for

bubonic plague, methicillin-resistant

Staphylococcus aureus, Legionnaires’

disease, Middle East respiratory syn-

drome, hantavirus, severe acute respira-

tory syndrome, West Nile virus, HIV,

Ebola virus, Marburg virus, Lassa fever,

influenza, bird flu and less well-known

diseases, Axis said in a statement.

The policy provides coverage if a gov-

ernmental quarantine of a hospital takes

place, if 25% or more of the medical per-

sonnel don’t come to work, if there is a

25% or more decrease in inpatient stays,

or if there is a 25% or more reduction in

emergency room visits. The maximum

coverage lasts 12 months from the date

the coverage is applied, according to the

statement. 

Fidelity offers small-firm

health exchange

Fidelity Investments, Boston, has

launched a private health exchange for

small and midsize employers.

Fidelity Health Marketplace lets

employers with two to 2,500 employees

select from a network of national and

regional medical, dental, vision, and life

benefits, as well as wellness programs

and tax-savings options, Fidelity said in

a statement.

The marketplace has been running for

about a year.

A spokeswoman for Fidelity said the

firm intends to expand it to all 50 states

through a state-by-state process.

Insurer ups
public workers’
gunshot cover

Colonial Life & Accident

Insurance Co. has beefed up

its voluntary gunshot wound

insurance policy for public-sector

employees.

Colonial Life has raised the lump-

sum benefit provided by the gun-

shot wound policy, available to

workers as a voluntary benefit

through their employers, to up to

$5,000 from $1,000 for a covered

injury from a nonfatal gunshot

wound, the Columbia, South Car-

olina, insurer said in a statement.

The insurance policy covers gun-

shot wounds on or off the job and

pays benefits regardless of any

other insurance the employee has,

according to the statement. 

Policyholders can use the benefit

to pay medical bills, copayments

and deductibles, or household bills,

according to the statement. The

policy is also portable, so employ-

ees can retain coverage with no

increase in premiums if they

change jobs or retire. 

“The coverage is ideal for police,

fire, emergency medical techni-

cians and even private security

guards or any employee who val-

ues this benefit,” Steven Johnson,

Colonial Life’s vice president of

products and market develop-

ment, said in the statement.
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EPIC expands into Southwest
with benefits consultant buy

San Francisco-based insurance broker and consul-

tant Edgewood Partners Insurance Center has

acquired Houston-based employee benefits consult-

ing firm Ascende Inc., expanding the broker’s foot-

print in the Southwest.

The transaction adds nearly 100 benefits profession-

als to EPIC’s team of more than 200 benefits profes-

sionals nationally, EPIC said in a statement.

The deal adds capabilities including support for

workers compensation, directors and officers liabili-

ty insurance and property/casualty coverage, said

Houston-based Jim Watt, former CEO of Ascende and

now the regional president for the Southwest at EPIC.

He is charged with expanding EPIC’s Southwest

footprint. EPIC has until now largely operated on the

West and East coasts, Mr. Watt said. Ascende will

continue to operate in Houston and will retain all of

its employees, he said.

Mr. Watt declined to disclose the terms of the deal.

Aspen acquires crop business,
agricultural specialty firm

Aspen Insurance Holdings Ltd. has acquired Agri-

Logic Insurance Services L.L.C.

Terms of the deal were not disclosed. 

AgriLogic is an Overland Park, Kansas-based spe-

cialist U.S. crop business and agricultural consultan-

cy. AgriLogic President and CEO Joe Davis will con-

tinue in his role. Part of Aspen’s existing reinsurance

operations will be made up of Aspen Re and Agri-

Logic and led by Michael Dicker, global head of agri-

culture reinsurance, Hamilton, Bermuda-based Aspen

said in a statement.

Global travel risk manager
acquired by specialty insurer

Specialty insurer Tokio Marine HCC has acquired

Salem, New Hampshire-based On Call International

L.L.C. Terms of the deal were not disclosed. 

On Call International designs travel risk manage-

ment plans that provide medical, travel, political and

natural disaster coverage. The company provides risk

management services that include medical evacua-

tion and emergency assistance, to travelers around

the world, Houston-based Tokio Marine HCC said in

a statement. 

“In today’s increasingly perilous world for travelers,

we’ve brought this vital service in-house, helping us

to increase our competitive edge by offering a superi-

or customer experience,” Bill Hubbard, president and

CEO of Wakefield, Massachusetts-based HCC Special-

ty, a Tokio Marine HCC division, said in the statement.

USI Insurance Services acquires
employee benefits wholesaler

USI Insurance Services L.L.C. said that it has

acquired Marlton, New Jersey-based employee bene-

fits wholesale brokerage CBDI Inc. 

Terms of the deal were not disclosed.

CBDI will combine with Valhalla, New York-based

USI’s employee benefits wholesale brokerage unit,

Emerson Reid L.L.C., according to a USI statement.

CBDI’s 26 employees will remain at their current

location.
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UNITED STATES BANKRUPTCY COURT  •  SOUTHERN DISTRICT OF NEW YORK

In re  OIC RUN-OFF LIMITED and THE LONDON 
AND OVERSEAS INSURANCE COMPANY LIMITED 

Debtors in Foreign Proceedings.

NOTICE OF ORDER GRANTING RECOGNITION OF 
FOREIGN MAIN PROCEEDINGS, PERMANENT INJUNCTION AND RELATED RELIEF

NOTICE IS HEREBY GIVEN THAT, in connection with the petitions filed on November 16, 2015 (the
“Petitions”) by Dan Yoram Schwarzmann and Paul Anthony Brereton Evans (the “Petitioners”), in their
capacity as the duly authorized foreign representatives, as defined in section 101(24) of title 11 of the
United States Code (the “Bankruptcy Code”), of OIC Run-Off Limited (subject to a scheme of
arrangement) (“Orion”) and The London and Overseas Insurance Company Limited (subject to a scheme
of arrangement) (“L&O,” together with Orion, the “Companies”), the United States Bankruptcy Court for
the Southern District of New York (the “Court”) has entered an Order Granting Recognition of Foreign
Main Proceedings, Permanent Injunction and Related Relief (the “Order) [Docket No. 18], which
provides, among other things, that:

1.  The proceedings respecting the Amending Scheme (as defined in the Order) in the High Court of
Justice of England and Wales are granted recognition as foreign main proceedings pursuant to section
1517 of the Bankruptcy Code; 

2.  All relief afforded foreign main proceedings pursuant to section 1520 of the Bankruptcy Code is granted; 
3.  The Amending Scheme (including any modifications or amendments thereto) shall be given full

force and effect in the United States, and shall be binding on and enforceable against any person or
entity that is a Scheme Creditor (as defined in the Amending Scheme), including, without limitation,
against such person or entity in its capacity as a debtor of the Company in the United States; 

4.  All Scheme Creditors are permanently enjoined from taking any action in contravention of, or
inconsistent with, the Amending Scheme; 

5. Except as otherwise provided in the Order or in the Amending Scheme, all Scheme Creditors are
permanently enjoined from: (a) commencing or continuing any proceedings (including, without limitation,
arbitration, mediation or any judicial, quasi-judicial, administrative action, proceeding or process
whatsoever) against a Company or any of its property in the United States, or any proceeds thereof, or
seeking discovery of any nature against a Company; (b) enforcing any judicial, quasi-judicial,
administrative judgment, assessment or order, or arbitration award and commencing or continuing any
proceedings (including, without limitation, arbitration, mediation or any judicial, quasi-judicial,
administrative action, proceeding or process whatsoever) or any counterclaim to create, perfect or
enforce any lien, attachment, garnishment, setoff or other claim against a Company or any of its property
in the United States, or any proceeds thereof, including, without limitation, rights under reinsurance or
retrocession contracts; and (c) invoking, enforcing or relying on the benefits of any statute, rule or
requirement of federal, state, or local law or regulation requiring a Company to establish or post security
in the form of a bond, letter of credit or otherwise as a condition of prosecuting or defending any
proceedings (including, without limitation, arbitration, mediation or any judicial, quasi-judicial,
administrative action, proceedings or process whatsoever) and such statute, rule or requirement will be
rendered null and void for proceedings; and

6. In accordance with the terms of the Amending Scheme, all persons and entities in possession,
custody or control of property of a Company or the proceeds thereof, are required to turn over and
account for such property or proceeds thereof to such Company or the Scheme Administrators (as
defined in the Amending Scheme).   

Copies of the Petitions and the supporting documents and the Amending Scheme documents are
available (1) on the Bankruptcy Court’s Electronic Case Filing System, which can be accessed from the
Bankruptcy Court’s website at https://ecf.nysb.uscourts.gov/ (a PACER login and password are required
to retrieve a document), (2) on the Petitioners’ website, www.oicrun-offltd.com, or (3) upon written
request to the undersigned counsel:

CHADBOURNE & PARKE LLP •  Attorneys for the Petitioners   •  1301 Avenue of the Americas
New York, New York 10019  •  (212) 408-5100  •  Attn:  Howard Seife, Esq. and Eric Daucher, Esq.

In a Case Under Chapter 15 
of the Bankruptcy Code
Case No. 15-13054 (SCC)

x
:
:
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:
x
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AVIATION

BY DONNA MAHONEY

Drone sales that could top 1 million this holiday

season have lawyers warming up for a wave of

claims, with differing views on the insurance

industry’s readiness for the risks that commer-

cial and consumer drone operators will bring.

With hundreds of drone incursions already

reported in commercial air space, the Federal

Aviation Administration and a task force of stake-

holders released guidance in late November call-

ing for registration of drones to hold operators

accountable for any wrongdoing.

Those stakeholders include Amazon.com Inc.,

Google Inc. and Wal-Mart Stores Inc., which want

to use drones for deliveries in the next year.

“The commercial use of drones isn’t going to be

incremental,” said William Walsh, Seattle-based

Manufacturers could be targets in liability claims

DRONE RISKS TAKE OFF
AMID HOLIDAY BUYING BLITZ

HEALTH CARE REFORM

BY JERRY GEISEL

The U.S. Senate’s approval last

week of budget legislation may set

the stage for repeal of the health

care reform law’s fiercely opposed

“Cadillac tax.”

The Senate, largely along party

lines, passed so-called budget rec-

onciliation legislation that includes

a slew of Affordable Care Act

repeal provisions, including elimi-

nation of penalties on employers

that don’t offer health coverage

or require lower-income employ-

ees to pick up too big a share of the

premium.

H.R. 3762, approved on a 52-47

vote, also would repeal an ACA

provision that has been vehement-

ly opposed by both employers and

trade unions. The “Cadillac tax” is

to impose a 40% excise tax on the

portion of group health care plan

premiums that exceed $10,200 for

single coverage and $27,500 for

family coverage starting in 2018.

The broader bill, built on a 

Vote puts
‘Cadillac tax’
on the bubble

P/C INSURERS

BY SARAH VEYSEY

Zurich Insurance Group Ltd. is

looking outside the company for

someone with extensive industry

knowledge to succeed CEO Martin

Senn, who resigned last week

amid intensifying financial pres-

sures at the insurer.

Sources said Mr. Senn’s position

became untenable after Zurich’s

e leventh-hour

withdrawal from

buying London-

based rival RSA

Insurance Group

P.L.C. and the

insurer’s double-

digit drop in third-

quarter profit.

“After 10 very intense years with

Zurich, I have decided to step

down as CEO and to make way for

new leadership. Zurich is a prof-

itable, well-capitalized company

with outstanding employees,” Mr.

Senn said in a statement. “There

have been some setbacks in recent

months, but I am convinced we

have put in place the right mea-

sures for Zurich to reach its tar-

gets.”

Those recent setbacks include

problems with its U.S. auto book of

business as well as its $275 million

loss in the August explosions at

the port of Tianjin in China.

Zurich also has been conducting

More job losses

announced by insurer

Zurich hunts
for new chief
amid troubles

AMAZON/KEX/SHUTTERSTOCK.COM

More than 1 million drones could soon clog the skies as commercial and recreational users take wing.

IN BRIEF
One industry analyst makes the
case that AIG is worth more in
pieces than as a whole
PAGE 8

COMMENTARY
The maximum loss for insurers
from cyber security risks dwarfs
nuclear risks of a bygone era
PAGE 14

Q&A: DOUG CAUTI
Senior vice president at Liberty
Mutual Insurance Co. discusses
issues for construction industry 
PAGE 12

See ZURICH page 48See REPEAL page 48 See DRONES page 49

WOMEN TO WATCH
2015 PROFILES
The Business Insurance awards
program reaches its 10th
anniversary. Read profiles of
women doing outstanding work in
the insurance sector.
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President Barack Obama is

expected to veto repeal efforts.

Mr. Senn
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PENSION/RETIREMENT
BENEFIT TRENDS
A budget deal congressional leaders
and the Obama administration
forged included boosting insurance
premiums employers must pay the
PBGC. Some business groups say
that the hike is a gimmick and that
funds were sought to help offset
the federal budget deficit.
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RISK MANAGEMENT

BY SARAH VEYSEY AND MARK A.  HOFMANN

Risk managers are urged to revisit

and rehearse their companies’ travel

risk management plans in the wake of

the devastating Paris attacks that left

130 people dead and hundreds injured.

While the attacks took place during

Friday leisure activities, they underline

the seriousness of the terrorist threat

across Europe and elsewhere as well as

companies’ need to ensure they have

robust plans to manage travel risks,

PARIS ATTACKS PROVIDE 
STARK LESSONS

MERGERS & ACQUISITIONS

BY MARK A.  HOFMANN

Whether a bigger one-time divi-

dend is enough to convince Tow-

ers Watson & Co. shareholders to

vote in favor of merging with

Willis Group Holdings P.L.C.

remains to be seen, but some

already are saying it’s not enough.

Following repeated investor calls

to increase the price Willis would

pay to purchase the consultant,

Towers Watson said last week

that a one-time dividend to be paid

to its shareholders would be

increased to $10  per share from

the original $4.87. The dividend is 

to be paid to Towers Watson 

Towers Watson

takeover gets shaky

Shareholders
giving Willis

cold shoulder 

RISK MANAGEMENT

BY MATTHEW LERNER

Cooper Gay Swett & Crawford

Ltd.’s plan to sell most of its North

American business, including

wholesale brokerage Swett &

Crawford, may be the most pru-

dent move for the company’s sur-

vival, observers say.

The London-based reinsurance

brokerage in mid-November said

it had put up for sale Swett &

Crawford, with which Cooper Gay

merged in 2010, along with Hous-

ton-based J.H. Blades & Co. Inc.,

Toronto-based Creechurch

International Underwriters

Ltd. and an undisclosed

U.S. reinsurance broker.

Cooper Gay said it would

keep its Miami hub office,

while its Latin American operation

will remain part of Cooper Gay’s

international business.

For the 12-month period ending

in June 2015, Cooper Gay posted

revenue of $369 million, down 4.7%

from a year earlier, according to

credit research by Moody’s

Investor Service Inc. Cooper Gay

said it would use the proceeds to

reduce its debt of approximately

$500 million, according to Moody’s.

Selling the North American divi-

sion, which provides some 60% of

revenue and 78% of earnings, may

be a savvy survival tactic,

observers say.

Declining Cooper Gay

profits force action

North American
selloff could
save broker

AP PHOTO

The devastating Paris attacks underlined the seriousness of the terrorist threat in Europe and elsewhere.
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TRAVEL RISK MANAGEMENT TIPS
� Practice response plans. Rehearsal is invaluable. Find the

weakness in procedures, so nobody gets hurt.

� Look at aggregate people risks – travel, liability and benefits –
of teams of people going to the same destination, especially if
they are using the same means of travel. Insurance will not
bring back key people, however, and travel risk aggregation
should be risk-assessed first and followed by establishing and
implementing a travel policy.

� Resist pressure from clients and protect employees before any
commercial considerations.

� A GPS-supported check-in function can be added to smartphone
apps for employees. This will help in a travel interruption or
emergency, whether medical or security related. 

Source: Travel Risk Management 2015, European Trends, by the Federation of

European Risk Management Associations, International SOS and DLA Piper L.L.P.

Business must prepare its international travelers 

DEAL TERMS
Willis Group Holdings P.L.C. in June
proposed a roughly $18 billion merger
with Towers Watson & Co. Under terms
as they currently stand:

� Towers Watson shareholders would
receive 2.649 Willis shares for each
Towers Watson share.

� Towers Watson shareholders would
receive a one-time cash dividend of
$10 per share.

� Once merged, Willis would implement
a 2.649-for-one reverse stock split
and convert that into 0.3775 shares of
the combined company.

� Willis would own about 50.1% of the
combined company and, Towers
Watson would own 49.9%.

Source: U.S. Securities and Exchange Commission

filings
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holders released guidance in late November call-

ing for registration of drones to hold operators

accountable for any wrongdoing.

Those stakeholders include Amazon.com Inc.,

Google Inc. and Wal-Mart Stores Inc., which want

to use drones for deliveries in the next year.

“The commercial use of drones isn’t going to be

incremental,” said William Walsh, Seattle-based

Manufacturers could be targets in liability claims

DRONE RISKS TAKE OFF
AMID HOLIDAY BUYING BLITZ

P/C INSURERS

BY SARAH VEYSEY

Zurich Insurance Group Ltd. is

looking outside the company for

someone with extensive industry

knowledge to succeed CEO Martin

Senn, who resigned last week

amid intensifying financial pres-

sures at the insurer.

Sources said Mr. Senn’s position

became untenable after Zurich’s

e leventh-hour

withdrawal from

buying London-

based rival RSA

Insurance Group

P.L.C. and the

insurer’s double-

digit drop in third-

quarter profit.

“After 10 very intense years with

Zurich, I have decided to step

down as CEO and to make way for

new leadership. Zurich is a prof-

itable, well-capitalized company

with outstanding employees,” Mr.

Senn said in a statement. “There

have been some setbacks in recent

months, but I am convinced we

have put in place the right mea-

sures for Zurich to reach its tar-

gets.”

Those recent setbacks include

problems with its U.S. auto book of

business as well as its $275 million

loss in the August explosions at

the port of Tianjin in China.

Zurich also has been conducting

More job losses

announced by insurer

Zurich hunts
for new chief
amid troubles

AMAZON/KEX/SHUTTERSTOCK.COM

More than 1 million drones could soon clog the skies as commercial and recreational users take wing.

IN BRIEF
One industry analyst makes the
case that AIG is worth more in
pieces than as a whole
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COMMENTARY
The maximum loss for insurers
from cyber security risks dwarfs
nuclear risks of a bygone era

See ZURICH page 48See DRONES page 49

WOMEN TO WATCH
2015 PROFILES
The Business Insurance awards
program reaches its 10th
anniversary. Read profiles of
women doing outstanding work in
the insurance sector.
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RISK MANAGEMENT

BY SARAH VEYSEY AND MARK A.  HOFMANN

Risk managers are urged to revisit

and rehearse their companies’ travel

risk management plans in the wake of

the devastating Paris attacks that left

130 people dead and hundreds injured.

While the attacks took place during

Friday leisure activities, they underline

the seriousness of the terrorist threat

across Europe and elsewhere as well as

companies’ need to ensure they have

robust plans to manage travel risks,

PARIS ATTACKS PROVIDE 
STARK LESSONS

MERGERS & ACQUISITIONS

BY MARK A.  HOFMANN

Whether a bigger one-time divi-

dend is enough to convince Tow-

ers Watson & Co. shareholders to

vote in favor of merging with

Willis Group Holdings P.L.C.

remains to be seen, but some

already are saying it’s not enough.

Following repeated investor calls

to increase the price Willis would

pay to purchase the consultant,

Towers Watson said last week

that a one-time dividend to be paid

to its shareholders would be

increased to $10  per share from

the original $4.87. The dividend is 

to be paid to Towers Watson 

Towers Watson

takeover gets shaky

Shareholders
giving Willis

cold shoulder 

The devastating Paris attacks underlined the seriousness of the terrorist threat in Europe and elsewhere.

Q&A: WILLIAM GOLDSTEIN
At 10-year mark, Integro
president discusses acquisition
and growth opportunities
PAGE 11

See WILLIS page 24 See page 24 See PARIS page 24

Business must prepare its international travelers 

DEAL TERMS
Willis Group Holdings P.L.C. in June
proposed a roughly $18 billion merger
with Towers Watson & Co. Under terms
as they currently stand:

� Towers Watson shareholders would
receive 2.649 Willis shares for each
Towers Watson share.

� Towers Watson shareholders would
receive a one-time cash dividend of
$10 per share.

� Once merged, Willis would implement
a 2.649-for-one reverse stock split
and convert that into 0.3775 shares of
the combined company.

� Willis would own about 50.1% of the
combined company and, Towers
Watson would own 49.9%.

Source: U.S. Securities and Exchange Commission

filings
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WORKERS COMPENSATION
COST CONTROL
Partnering with occupational
physicians to improve outcomes;
managing costs by training doctors
in handling legal nuances of the
system; fee schedules a valuable
cost-containment tool; ergonomics
a simple solution to pricey workers
comp expenses
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PROPERTY/CASUALTY INSURERS

BY MARK A.  HOFMANN

American International Group Inc. has undergone many

changes in the seven years since its near-collapse and, one way

or another, it’s about endure some more.

Whether that will include a radical plan proposed by investor

Carl Icahn to split the company into three parts remains to be

seen, but another management shake-up is certain as the insur-

er announced plans to lay off nearly one-quarter of its senior

managers last week.

While observers are divided on whether Mr. Icahn’s plan

makes sense, there is a consensus that high expenses remain

an issue for AIG.

Mr. Icahn’s call to break AIG into three pieces —

Cost reduction plan includes management layoffs

QUARTERLY LOSS, ICAHN
KEEP THINGS ROILING AT AIG 

CATASTROPHES

BY DOUGLAS McLEOD

Reported insured losses from the

Tianjin, China, port explosions

have already passed early esti-

mates of $1.5 billion, and global

insurers and reinsurers are uncer-

tain how much higher the losses

may go.

At least 18 reinsurers reported

large losses from the mid-August

disaster in their third-quarter

financial statements, many relat-

ed to the massive destruction of

automobiles stored in the port at

the time of the blasts.

Insured losses are expected to fall

largely on Chinese insurers and

their reinsurers, multinationals’

Explosion plays 

major role in results

Tianjin blast
rocks insurer
balance sheets

HEALTH CARE BENEFITS

BY SHELBY L IV INGSTON 

The recent wave of mergers

among pharmacy benefit man-

agers may give those firms more

power and clout, but it’s unclear

whether employers who work

with those PBMs will be in store

for better deals or major

headaches.

Much of the merger mania of the

health care industry is driven by

PBMs — those behind-the-scenes

firms that handle prescription

drug benefits for self-insured

employers. They deal with drug

claims information and processing

and secure discounts and rebates

by negotiating with retail pharma-

cies and pharmaceutical compa-

nies.

Usually, the larger the PBM, the

more influence it wields in negoti-

ating better prices and rebates

and, in theory, passing those sav-

ings on to employer clients and

plan members, experts say.

If the recent wave of consolida-

tion is any indication, PBMs have

taken the “bigger is better”

mantra to heart.

In July, United Healthcare Inc.’s

Optum Inc. closed its deal with

Catamaran Corp., making Optum

the third-largest PBM based on

prescription volume. In August,

CVS Health Corp., parent of sec-

ond-largest PBM CVS/Caremark,

But reduction in choice

may hurt employers

PBMs wed 
with promise

of savings

AP PHOTO

Whether a radical plan proposed by investor Carl Icahn to split

AIG into three parts becomes a reality remains to be seen.
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Religious nonprofits’ challenge
to contraceptive mandate wins
Supreme Court hearing
PAGE 8

COMMENTARY
Social media commentary
opens new debate after
workers’ rights rulings
PAGE 14

Q&A: JOEL WOOD
Senior exec for independent
agents and brokers group takes
temperature on Capitol Hill
PAGE 12

See PBM page 41See TIANJIN page 41 See AIG page 40

INSURED LOSSES
Ten largest reported net insured losses
from the Tianjin port disaster, in millions
of dollars*

Insurer/reinsurer Net loss

Zurich Insurance Group Ltd. $275.0 

Swiss Re Ltd. $250.0 

Munich Reinsurance Co. $190.4 

China Reinsurance (Group) Corp. $174.0 

Hannover Re S.E. $104.3 

XL Group P.L.C. $95.7 

Everest Re Group Ltd. $60.0 

PartnerRe Ltd. $60.0 

Fairfax Financial Holdings Ltd. $52.9 

Validus Holdings Ltd. $43.7 

*As of Sept. 30

Source: Company reports

CUTTING
BACK
AIG President
and CEO Peter
Hancock met
last week with
investor Carl
Icahn, who
called for
breaking up
the insurance
giant. While
AIG has
resisted breakup calls, it is
taking several steps to reduce
costs after a third-quarter
loss of $231 million. They
include:

ELIMINATING about 320
of 1,400 management jobs

CUTTING more jobs, which
currently total 65,000, in
2016

REDUCING expenses to be
more in line with those of
peers

IMPROVING margins on
business that is underwritten

Mr. Hancock
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PENSION/RETIREMENT
BENEFIT TRENDS
A budget deal congressional leaders
and the Obama administration
forged included boosting insurance
premiums employers must pay the
PBGC. Some business groups say
that the hike is a gimmick and that
funds were sought to help offset
the federal budget deficit.
PAGE 14
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RISK MANAGEMENT

PARIS ATTACKS PROVIDE 
STARK LESSONS

RISK MANAGEMENT

BY MATTHEW LERNER

Cooper Gay Swett & Crawford

Ltd.’s plan to sell most of its North

American business, including

wholesale brokerage Swett &

Crawford, may be the most pru-

dent move for the company’s sur-

vival, observers say.

The London-based reinsurance

brokerage in mid-November said

it had put up for sale Swett &

Crawford, with which Cooper Gay

merged in 2010, along with Hous-

ton-based J.H. Blades & Co. Inc.,

Toronto-based Creechurch

International Underwriters

Ltd. and an undisclosed

U.S. reinsurance broker.

Cooper Gay said it would

keep its Miami hub office,

while its Latin American operation

will remain part of Cooper Gay’s

international business.

For the 12-month period ending

in June 2015, Cooper Gay posted

revenue of $369 million, down 4.7%

from a year earlier, according to

credit research by Moody’s

Investor Service Inc. Cooper Gay

said it would use the proceeds to

reduce its debt of approximately

$500 million, according to Moody’s.

Selling the North American divi-

sion, which provides some 60% of

revenue and 78% of earnings, may

be a savvy survival tactic,

observers say.

Declining Cooper Gay

profits force action

North American
selloff could
save broker

AP PHOTO

The devastating Paris attacks underlined the seriousness of the terrorist threat in Europe and elsewhere.

IN BRIEF
UnitedHealth warns it might
stop selling individual health
plans on the ACA exchanges
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COMMENTARY
False alarm forces hotel guests
to reassess their personal risk
management preparation

See CGSC page 25

SPECIAL
REPORT

TRAVEL RISK MANAGEMENT TIPS
Practice response plans. Rehearsal is invaluable. Find the
weakness in procedures, so nobody gets hurt.

Look at aggregate people risks – travel, liability and benefits –
of teams of people going to the same destination, especially if
they are using the same means of travel. Insurance will not
bring back key people, however, and travel risk aggregation
should be risk-assessed first and followed by establishing and
implementing a travel policy.

Resist pressure from clients and protect employees before any
commercial considerations.

A GPS-supported check-in function can be added to smartphone
apps for employees. This will help in a travel interruption or
emergency, whether medical or security related. 

Source: Travel Risk Management 2015, European Trends, by the Federation of

European Risk Management Associations, International SOS and DLA Piper L.L.P.

Business must prepare its international travelers 

AVOIDING THE CADILLAC TAX
Among employers that intend to change their
health plan offerings to avoid triggering the
40% excise tax in 2018, steps they have already
taken or intend to take include:

Strategy % using

Shifting costs to employees 46%

Moving to a high-deductible plan 39%

Reducing benefits 33%

Dropping higher cost plans 31%

Adopting wellness, preventive 26%
care efforts

Source: International Foundation of Employee Benefit Plans

$10OCTOBER 12, 2015

Where will the
insurance industry find
tomorrow’s leaders?
The industry has to
compete with others
for talent. Fortunately,
the leaders of
tomorrow have already
entered the ranks of
the brokerage
business.
PAGE 16
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HEALTH CARE REFORM

BY JERRY GEISEL

Fueled by employer and labor union lobbying, Congres-

sional support to repeal the health care reform law’s

highly unpopular 40% excise tax has grown rapidly in

recent weeks, but the push faces several obstacles.

Coincidentally, the effort comes as a study by the Inter-

national Foundation of Employee Benefit Plans released

this month found that nearly 60% of employers and other

health care plan sponsors expect to trigger the 40% tax

on the portion of premiums above $10,200 for individual

coverage and $27,500 for family coverage.

Employers proceed with health plan adjustments

POLITICAL FOES UNITE IN FIGHT
TO REPEAL ‘CADILLAC TAX’

CATASTROPHES

BY MATTHEW LERNER

Emergency personnel focused on

safety issues as adjuster teams

moved into the Carolinas last

week after up to 2 feet of rain

caused massive flooding, destruc-

tion and at least a dozen deaths,

with insured losses being tallied

only slowly. 

“It appears to be an absolute cer-

tainty that the final damage bill is

going to be above $1 billion, and

most likely a multibillion-dollar

economic cost,” said Steve Bowen,

Chicago-based associate director

of analytics at Impact Forecasting,

part of Aon Benfield.

“A key piece to this final cost is

going to be infrastructure. We

often lose sight of the fact that this

type of damage can sometimes be

just as costly as property damage,”

he said.

Extensive flooding hits

Bahamas, Carolinas

Significant
losses likely
after storm

LIABILITY & LITIGATION

BY JUDY GREENWALD

Bad-faith litigation Wal-Mart

Stores Inc. has brought against

several commercial excess insur-

ers is likely to focus on whether

the insurers consented to settle-

ments the retailer reached in the

2014 accident that injured comedi-

an Tracy Morgan.

The Bentonville, Arkansas-based

retailer sued six insurers in Ben-

ton County, Arkansas, on Sept. 30,

alleging they failed to pay their

portion of settlements in the case.

Other insurers have paid Wal-

Mart’s claims (see box page 41).

In the June 2014 crash on the

New Jersey Turnpike, a Wal-Mart

Transportation L.L.C. driver

reportedly fell asleep at the wheel,

rear-ending a limousine in which

Mr. Morgan, comedian James

McNair and others were riding.

Mr. Morgan and two others were

seriously injured, and Mr. McNair

was killed.

According to the National Trans-

portation Safety Board, the Wal-

Mart driver routinely commuted

700 miles from home in Georgia to

work in Delaware and had only 4

hours of sleep in the previous 33

hours when the crash happened.

In May, Wal-Mart said it had set-

tled a lawsuit with representatives

of Mr. Morgan and the two others

seriously injured. A settlement

Six have not paid

in Morgan settlement

Wal-Mart sues
insurers over

crash deal

IN BRIEF
Volkswagen’s U.S. chief ducks
corporation’s responsibility 
in diesel emissions scandal
PAGE 8

COMMENTARY
New Jersey appeals court ruling
on casino cocktail waitresses’
weight doesn’t quite fit
PAGE 14

Q&A: NICOLAS AUBERT
Willis GB’s CEO discusses
challenges and opportunities
for Willis, Towers Watson
PAGE 12
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High tides and flood water fill part

of downtown Charleston, South

Carolina, Oct. 2.

AP PHOTOS

Democratic presidential candidate Bernie Sanders (from left); Sen. Sherrod Brown, D-Ohio; Rep. Paul

Ryan, R-Wis.; and Democratic presidential candidate Hillary Clinton oppose the excise tax.
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ultimately that trickles down to

our customers so we can better

advise” them on managing risk.

Right now, “the insureds are

overwhelmed by the different

standards and the different sug-

gestions about what best practices

are,” said Kevin Kalinich, Chicago-

based global practice leader of

cyber risk solutions at Aon Risk

Solutions. 

The Lloyd’s plan provides a

“much better roadmap for the risk

manager to identify what the key

issues are,” Mr. Kalinich said.

“I’m hoping it will translate into

more stability in the cyber mar-

ket” by giving underwriters “addi-

tional accuracy and comfort to the

point where maybe they will relax

a little bit with some of my clients,”

said Phil Norton, Chicago-based

president of Arthur J. Gallagher &

Co.’s professional liability division. 

While there is a need for stan-

dardization, “how it gets met is the

bigger question,” said Robert

Parisi, New York-based national

cyber product leader at Marsh

L.L.C.

For other lines, including proper-

ty/casualty, “pretty much most of

the marketplace talks with a com-

mon vernacular” to describe risk,

“with data points used to capture

risk so actuarial tables can be

built,” Mr. Parisi said. Right now,

cyber policies are “trying to get to

the same thing, but they’re speak-

ing with different accents as it

were.” 

The Lloyd’s announcement “is an

excellent first step, but not the end

of the journey,” Mr. Parisi said.

Having a common language for

cyber risk will allow brokers and

underwriters to leverage much

more information to ensure better

coverage of cyber risks, said Ryan

Jones, director of cyber risk intel-

ligence at London-based broker-

age BMS Group Ltd.

A lack of consistent terminology

has meant that sometimes it is dif-

ficult to talk to buyers about cyber

risks, said Sarah Stephens, head of

cyber and technology and media

E&O at JLT Specialty, a unit of

Jardine Lloyd Thompson Group

P.L.C. in London.

Elements of the common core

data, such as which cloud comput-

ing provider a company uses, will

give a better sense of whether

underwriter fears about a so-called

“cyber hurricane” resulting from

risk aggregation are founded, Ms.

Stephens said.

“There’s a huge need” for stan-

dardized data to measure aggrega-

tion of cyber risk, which can be

reflected in policies including

directors and officers, property

and general liability, said Ben Bee-

son, Washington-based cyber risk

practice leader at Lockton Cos.

L.L.C. Until now, the cyber insur-

ance industry has been focusing

on personally identifiable informa-

tion and personal health informa-

tion, he said.

“The concern is, do you, the

underwriter of the syndicate,

understand actually what that

(risk aggregation) is, and there is

a feeling right now — and I think

it’s accurate — that’s not the case,”

Mr. Beeson said. 

One has to look only at asbestos

to see that cyber risks’ accumula-

tion is an “existential threat” to the

industry, he said.

“Aggregation is a key concern

for most insurers and reinsurers,”

said Geoff White, cyber underwrit-

ing manager at Barbican Insur-

ance Group in London and chair of

the Lloyd’s Market Association

cyber panel that worked on the

cyber project.

The common core data require-

ments will let Lloyd’s insurers

offer more capacity, he said, noting

that Barbican has increased the

limits it can offer buyers to 25 mil-

lion dollars, euros or pounds ster-

ling, up from 10 million. 

Aon’s Mr. Kalinich said he likes

the approach because it will not be

static. 

“It’s a flexible framework that

can grow with the changing expo-

sures,” he said.

Continued from page 4

CYBER

criminal code,” said Daryl

Cukierman, a Toronto-based

partner at Blake, Cassels &

Graydon L.L.P. “But I think it’s

important to keep in mind that

the facts that were found by the

court in this case were particu-

larly egregious.”

The judge found there was

wanton or reckless disregard

for worker safety, Mr. Kazenel-

son had direct knowledge of the

safety lapses and did nothing to

rectify them, that having fall

protection is a fundamental

rule to protect employees

working at heights and that the

incident resulted in fatalities,

he said. 

“That is a sobering thing for

supervisors,” said Adrian

Miedema, partner in the Toron-

to employment group of Den-

tons Canada L.L.P. “It is not

going to be enough to simply

identify a concern, but these

supervisors should, where

appropriate, take proactive

steps to rectify or remedy that

concern.” 

Jail a deterrent

Still, the sentence was “pret-

ty harsh” considering Mr.

Kazenelson was not the direct

supervisor at the site and the

person most directly responsi-

ble, Fayzulla Fazilov, told Mr.

Kazenelson not to worry about

the lack of harnesses and

allowed the work to continue,

said Norm Keith, Toronto-

based partner at Fasken Mar-

tineau DuMoulin L.L.P. who

was not involved in the case.

Mr. Fazilov also died in the

incident.

“Why can’t a project manag-

er rely upon his onsite supervi-

sor to deal with safety issues?”

Mr. Keith said. “Just because

the primary person responsible

is not around, doesn’t necessar-

ily mean that you go harder on

Mr. Kazenelson.”

In 2012, a trial judge imposed

a penalty of $200,000 Canadian

($137,580) on Metron Construc-

tion, but the Ontario Court of

Appeals the next year in-

creased the fine to CA$750,000

($516,000), plus a 25% victim’s

surcharge. The appeals court

said the trial judge put too

much emphasis on Metron’s

financial health and not enough

on the gravity of the criminal

negligence conviction and

imposed the largest fine hand-

ed down to date for a workplace

safety violation under the code,

according to legal experts. 

However, jail sentences are a

more effective tool in sending

employers a message about

workplace safety, Mr. Buckley

said. 

“The more serious the conse-

quences, the more likely some-

one is going to get thrown in

jail,” Mr. Miedema said.

Continued from page 6

SAFETY

The National Council on Com-

pensation Insurance Inc. has

updated its split point — one of the

factors used in ex-mod calcula-

tions — incrementally over the

past few years. Most of the 34

states that use Boca Raton, Flori-

da-based NCCI to set workers

comp rates saw their split point

raised in 2012 from $5,000, the stan-

dard for two decades, to $10,000 in

2013, $13,500 in 2014, $15,500 in 2015

and $16,000 as of Jan. 1.

“Because there had been claim

escalation and the average cost of

claims had gone up over a number

of years without the split point

increasing, it was not an appropri-

ate cut off for that frequency

point,” Christine Williams, New

York-based managing director in

Marsh L.L.C.’s Workers’ Compen-

sation Center of Excellence, said of

why the split point increased.

Rather than simply setting the

split point, NCCI began raising it

based on claim-expense inflation

in 2016.  The split point rate is

$16,000 as of Jan. 1.

Workers comp claim losses less

than the split point are known as

“primary losses” and reflect the

frequency of an employer’s work-

ers comp claims, according to

NCCI documents. Claim losses

that exceed the split point are

referred as “excess losses,” which

reflect claim severity.

Primary losses are factored more

heavily than excess losses into an

employer’s experience rating for-

mula, according to NCCI. So, rais-

ing the split point could increase

the number of workers comp

claims considered primary losses.

In turn, employers whose prima-

ry losses increase could see their

ex-mod increase, which would ulti-

mately drive a hike in workers

comp premiums.

Jeff Eddinger, senior division

executive at NCCI, said the split

point is meant to even out fluctua-

tions in an employer’s loss histo-

ry that could result from a small

number of severe claims.

“It’s saying that 100 $10,000

claims are worse than one $1 mil-

lion claim, because a $1 million

claim just might have been a freak

accident,” Mr. Eddinger said. “But

if you have 100 $10,000 claims,

something’s going on in the busi-

ness where safety is a factor.”

NCCI took over ratemaking in

July for Texas, which previously

had its workers comp rates set 

by the Texas Department of Insur-

ance.

While the insurance department

had used a split point of $5,000,

Texas employers saw a jump to

NCCI’s higher split point for work-

ers comp policies renewed on or

after July 1.

Mr. Math of Texas Mutual said

the split point jump has not hurt

employers that tend to have claim

losses under $5,000, such as com-

panies where a significant number

of employees work in offices. 

Texas employers that have fre-

quent workers comp claims with

losses of more than $5,000 are

more likely to see an increase in

their ex-mods and workers comp

premiums, Mr. Math said.

He notes that Texas is the only

state that allows employers to

negotiate their ex-mods with

workers comp insurers, allowing

policyholders to mitigate some of

the potential cost increases from

higher split points or ex-mods.

However, Mr. Math said such

negotiations for Texas employers

will cease in 2018 under NCCI

rules.

Split point changes also are

expected to affect employers in

New York, where workers comp

rates are set by the New York

Compensation Insurance Rating

Bureau. New York’s split point

was raised to $15,000 from $10,000

as of Oct. 1, according to bureau fil-

ings posted online.

Experts agree that employers

can reduce potential cost increas-

es from changing split points by

keeping their workers comp

claims costs as low as possible.

“Any increase in the split point

just reinforces the need for best-in-

class safety, cost control, claims

management practices and risk

management,” Marsh’s Ms.

Williams said.

“It’s really about getting ahead

and identifying what are the large

losses that are going to have the

biggest impact on your experience

mod, then really working with

their broker, their TPA or their

carrier to get those claims closed

at a lower cost,” said Ms. Ferrandi-

no of Willis Towers Watson.

Continued from page 4

SPLIT POINT

senior partner in Washington. 

Effective this year, employers with

at least 50 employees face a penalty

of $2,160 per employee if they do not

offer coverage to at least 95% of their

full-time employees.

“The math just does not work,”

Ms. Watts said.

In other situations, employers are

waiting to see how well public

exchanges hold down costs and

what medical providers are part of

those networks before making the

change, Ms. Watts said. 

In addition, with public exchange

plan premiums escalating, some

employers feel they cannot rely on

exchanges to replace their own pro-

grams, said Steve Wojcik, vice pres-

ident of public policy at the Nation-

al Business Group on Health in

Washington.

Still, exchange enrollment may be

lagging for unrelated reasons.

Despite a massive government

outreach program, millions of unin-

sured U.S. residents still are not

aware of the availability and size of

premium subsidies to the lower-

income uninsured, Mr. Wojcik said.

For example, individuals who

received subsidies paid, on average,

$113 a month for coverage pur-

chased through the federal health

insurance exchange, the Depart-

ment of Health and Human Services

said last month.

Without those subsidies — avail-

able to uninsured individuals with

incomes between 100% and 400% of

the federal poverty level up to

$47,080 — the average monthly pre-

mium would have been $408. 

Continued from page 4

EXCHANGES Effective this year,
employers with at least
50 employees face a
penalty of $2,160 per
employee if they do not
offer coverage to at least
95% of their full-time
employees.
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“The ruling, both the majority and the

dissent, leaves open the prospect that a

defendant can moot a class action by mak-

ing an offer of judgment and actually ten-

dering payment of the judgment to the

court,” said Gerald E. Arth, a partner at

Fox Rothschild L.L.P. in Philadelphia.

“This might be an effective tactic for

defendant companies to control their own

destiny in a way that (defendants in) class

actions generally can’t,” Mr. Mick said.

In many Telephone Consumer Protec-

tion Act cases, plaintiffs attorneys have

only one plaintiff when seeking class cer-

tification. “Picking off” that plaintiff by

offering a settlement could result in the

case being dismissed or at least increase

plaintiffs attorneys’ expenses as they seek

more clients.

“If actual payment makes a difference,

that could significantly impact plaintiffs

counsel because they’re going to have to

worry, ‘Who’s my second, third, fourth,

plaintiff,’” and how the class action can

proceed, said Lewis S. Wiener, a partner

at Sutherland, Asbill & Brennan L.L.P. in

Washington, who co-chairs the law firm’s

practice on the TCPA.

“It’s going to shift the balance between

the defense and the plaintiffs, and require

the plaintiffs counsel to do more work

upfront,” said Mr. Wiener, who estimat-

ed a case involving the payment of funds

suggested by Justice Ginsburg could

reach the court by 2018.

“Companies should certainly carefully

read the decision and, if they’re in a posi-

tion to, either send a check to the plaintiff

or deposit money in the court,” said

Matthew J. Fedor, a partner at Drinker

Biddle & Reath L.L.P. in Florham Park,

New Jersey.

“The law is going to develop from this

point forward, as defendants try to figure

out what they can do … and plaintiffs

lawyers will try and figure out how they

can minimize the defendants’ ability to do

those things,” said Joshua D. Rogaczews-

ki, a partner at McDermott Will & Emery

L.L.P. in Washington.

However, Lori Armstrong Halber, a part-

ner at Fisher & Phillips L.L.P. in Philadel-

phia, said there are other considerations. 

“There has to be an agreement on some

level that the offer actually covers the

potential damages,” she said, “I’m not

entirely convinced” that submitting the

money “changes the complexion, if you

will, of the offer.”

Continued from page 3

CLASS UNACCEPTED SETTLEMENT OFFER
AT HEART OF TEXT MESSAGE RULING

T
he U.S. Supreme Court’s 6-3 rul-

ing in Campbell-Ewald Co. v. Jose

Gomez stems from a U.S. Navy

recruitment message.

Mr. Gomez, then nearly 40 years old,

received an unsolicited text message

in May 2006 from Mindmatics L.L.C.,

a subcontractor hired by marketing

firm Campbell-Ewald Co., urging that

he enlist in the Navy, according to

court papers. The contract between

Mindmatics and Campbell-Ewald had

provided that the messages, which

were sent to more than 100,000 peo-

ple, were to be sent to cellular phone

users between the ages of 18 and 24

who had consented to receiving solic-

itations.

Mr. Gomez filed suit in 2010 against

Detroit-based Campbell-Ewald in

Pasadena, California, federal court

alleging the firm violated the Tele-

phone Consumer Protection Act by

sending the message and sought class

action status. 

Campbell-Ewald offered Mr. Gomez

$1,503 for each message he received

plus costs to settle the case, but he

allowed the offer to lapse.

The marketing firm then moved to

dismiss the suit, arguing Mr. Gomez’s

rejection of the offer made the case

moot. The federal court granted the

firm summary judgment.

But in September 2014, a three-

judge panel of the 9th U.S. Circuit

Court of Appeals in San Francisco

reinstated the case, and the market-

ing firm appealed to the U.S. Supreme

Court.

“An unaccepted settlement offer

has no force,” Justice Ruth Bader

Ginsburg wrote for the U.S. Supreme

Court’s 6-3 majority. “With the offer

off the table, and the defendant’s con-

tinuing denial of liability, adversity

between the parties persists.”

“We need not, and do not, now

decide whether the result would be

different” had the defendant deposit-

ed “the full amount of the plaintiff’s

individual claim in an account

payable to the plaintiff” and a court

entered judgment for the plaintiff in

that amount, Justice Ginsburg wrote.

“That question is appropriate for a

case in which it is not hypothetical.”

By Judy Greenwald

Insurance Services USA Inc. in New York. 

In some cases, when premiums were

converted to surplus, owners would “take

back that surplus or give it to grandkids,

children or spouses,” he said.

“You’re kind of taking out the bad

actors” with the revised requirements, Mr.

O’Brien said. The primary focus will be

“building up surplus for that day that will

come when you might have that high-

severity loss and you don’t want it to

impact your balance sheet.”

Plenty of interested companies have

decided against an 831(b) election to avoid

attracting an IRS audit or because they did

not feel there was IRS support of the struc-

ture, said Leslie C. Boughner, chairman of

the business insurance division at Advan-

tage Insurance Management L.L.C. in

Naples, Florida. 

By increasing the threshold and directly

addressing estate planning and wealth-

transfer abuses, the IRS effectively

“endorsed” 831(b), he said.

While the $2.2 million ceiling will allow

more companies to take advantage of the

election, Mr. O’Brien said “this will still be

the domain” of privately held “middle-

market companies, with revenue from $25

million up to probably $500 million.”

The total number of captives worldwide

was 6,876 in 2014, a 7.1% increase over the

previous year, according to the latest

Business Insurance survey.

Charles J. Lavelle, senior partner at

Bingham Greenebaum Doll L.L.P. in

Louisville, Kentucky, said traditional cap-

tive users with premiums up to $2.2 mil-

lion will “seriously consider making the

election,” but he also said there are down-

sides to weigh.

“If your claims fluctuate substantially,

then you’ll have years where you have

an underwriting loss, and that’s where the

election is unfavorable … and the election

is irrevocable,” Mr. Lavelle said.

Many companies likely will take a wait-

and-see approach, but captives electing

Section 831(b) will become more promi-

nent over time, Mr. O’Brien said.

Christopher L. Kramer, senior vice pres-

ident of business development at Caitlin

Morgan Insurance Services in Cleveland,

said inquiries have increased since the

Section 831(b) changes were passed.

The changes have “elevated the recog-

nition that captives are a useful tool,” Mr.

Kramer said.

The election is, perhaps, most useful to

recapture profits that commercial insur-

ers would otherwise take, said Sean B.

Rider, managing director of consulting

and development at Willis Towers Wat-

son P.L.C.’s global captive practice in New

York.

So even though workers compensation

is a main reason companies move to a tra-

ditional captive arrangement, sources said

the generally high-frequency and low-

severity line is less desirable for microcap-

tives that want to maximize underwriting

income.

However, Jason Flaxbeard, senior man-

aging director at Beecher Carlson Hold-

ings Inc. in Denver, said many clients who

have made the election do write workers

comp. 

“It provides them with a lower under-

writing profit in some instances, but that’s

because the captive is set up to respond to

a specific risk management need,” Mr.

Flaxbeard said.

Because of the opportunity to retain

underwriting profits, sources said many

companies write risks such as business

interruption, cyber, terrorism and natural

catastrophes.

Nontraditional lines such as audit liabil-

ity, intellectual property and copyright

infringement might be included, either

because they can’t be obtained in the tra-

ditional market or a company has an

unusual risk, Mr. Kramer said.

Beecher Carlson’s Mr. Flaxbeard said

the changes to Section 831(b) are great for

anyone “in this space appropriately and

for the right reasons.” 

Advantage Insurance’s Mr. Boughner

called the amendments “a very positive

development for the captive industry.”

“There are going to be captive managers

out there that are now going to have to

restructure their entire portfolio,” Mr.

Boughner said. “And there are going to be

others that did it for the right reasons in

the right way that are going to look at (the

changes) and say, ‘This really has no

impact on us. We’re just going to continue

to grow the business.’”

Continued from page 3
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Publicly traded brokers Arthur J. Gallagher

& Co., in fourth place with 27 deals, and Brown

& Brown Inc., in seventh place with 12 transac-

tions, were the only non-private equity-backed

firms in the top 10 buyers for 2015.

Publicly traded and privately held brokers

reported fewer deals in 2015 while banks and

buyers in the “other” category increased the

deals they made.

Agents and brokers focused on

property/casualty coverage continue to be the

primary acquisition targets, accounting for

about 56% of all deals last year. While sales of

brokers focused on employee benefits and

those offering property/casualty and employee

benefits services increased last year, their

share of total M&As dropped to 17%.

Significant deals in 2015, which do not include

international acquisitions, included: 

■ The merger of Willis Group Holdings

P.L.C. and Towers Watson & Co. was

announced in June 2015, which established

Willis Towers Watson P.L.C. and became effec-

tive in January 2016.

■ Stone Point Capital L.L.C., Greenwich,

Connecticut, took a “significant” undisclosed

stake last June in Newport Beach, California-

based Alliant Insurance Services Inc. to join

New York-based Kohlberg Kravis Roberts &

Co. L.P. as the largest institutional investors

in Alliant.

■ Arthur Gallagher purchased William Gal-

lagher Associates Insurance Brokers Inc. last

June.

■ Integro Ltd., New York, consolidated its

equity backers to New York-based Odyssey

Investment Partners L.L.C. in November.

■ Marsh & McLennan Agency L.L.C. brought

MHBT Inc., Dallas, last June and and J.W. Ter-

rill Inc., St. Louis, in July.

■ Atlanta-based Prime Risk Partners Inc.

made its first acquisition in purchasing Cook

Maran & Associates Inc., East Hampton, New

York last June.

Expectations for the near-term future are for

a continuation of the current M&A environ-

ment — barring significant financial, political

or economic events that may change the under-

lying market. The U.S. economy continues to

move forward. Insurance prices are softening,

but not significantly, and are being offset to

some degree by growth in exposures and cov-

erage. Interest rates are still at historic lows,

but have slowly started the increase many have

been expecting and will likely continue to move

up over the next several years. 

While there is no belief the brokerage M&A

bubble will burst or slow in the near term, the

current valuation levels may not be sustain-

able. Whether private equity investors fail to

achieve their expected returns or buyers sim-

ply can’t afford sellers’ prices, at some point the

valuations will come back to some degree of

normalcy.

If you are a buyer, caution may be appropri-

ate. If you are a potential near-term seller, con-

sider getting on the bandwagon sooner rather

than later, before it changes course. 

Timothy J. Cunningham

and Daniel P. Menzer are

principals at Optis

Partners L.L.C., a Chicago-

based investment banking

and financial consulting

firm that serves the

insurance distribution

sector. Mr. Cunningham

can be reached at 312-235-0081 or

cunningham@optisins.com, and Mr. Menzer

can be reached at 630-520-0490 or

menzer@optisins.com.
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residential claims.

Business interruption, said Mr.

Miller, is a more complex claims

equation because lost sales must

be proven, whereas retailers that

lost sales one day could very well

recoup such sales in the following

days.

Companies hardest hit by lost

business will be those which don’t

recoup sales, such as restaurants

and entertainment, said Mr. Miller.

“Some consumer segments, pri-

marily restaurants, will be the big

losers, as the lost sales won’t be

made up,” New York-based

Moody’s Analytics Inc. said in a

research note after the storm.

Business interruption claims

may take time to sort out.

“What’s really going to be inter-

esting will be finding out how

much of the business inter-

ruption is covered on the commer-

cial side,” said Steve Bowen, asso-

ciate director and meteorologist

with Aon Benfield Group Ltd. in

Chicago.

“Transportation will be another

loser. Transit systems were com-

pletely or partially shut down in

D.C., Baltimore, Philadelphia and

New York, and these lost sales

won’t be recouped,” said the

Moody’s Analytics report, which

placed the storm’s total economic

losses at between $2.5 billion and

$3 billion.

“This estimate is for the lost out-

put that won’t be recouped

through overtime, working from

home, and deferred spending,”

said the Moody’s report, as distin-

guished from insured losses.

Aon Benfield, in a report, said

“Given the substantial damage

and business interruption, it

remains too early to provide a spe-

cific economic or insured loss esti-

mate.”

The firm, did, however, say that

“It is anticipated that this will be

the first billion-dollar weather

event for 2016.”

In its report, Aon Benfield noted

that Jonas was similar in size and

scope to the Jan. 5-10, 1996, event

that hit the Northeast, Mid-

Atlantic, and parts of the Midwest

and caused estimated economic

losses of $4.6 billion and insured

losses of $920 million.

Mr. Bowen said it is still prema-

ture to have a high level of confi-

dence in saying that the final

insured loss would match the 1996

event.

“What I can say is that we’re

very comfortable in assuming that

insured losses will run into hun-

dreds of millions of dollars,” said

Mr. Bowen.

He added that it will take some

time, given the large footprint of

storm damage, to produce accu-

rate loss figures.

“It will be at least a few weeks

until we can start to feel a little bit

more comfortable in coalescing

around a specific number,” said

Mr. Bowen.
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Pedestrians navigate mounds of snow from Winter Storm Jonas on Jan. 26 in Times Square in New York. A

fortuitous combination of timing and temperature appear to have helped dampen the storm’s insured losses.
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with turning the Italian insurer

around by cutting costs and sell-

ing assets worth about €4 billion

($4.32 billion).

Generali said it expects to hire

a new CEO as soon as February. 

Mr. Greco will face several

challenges on his return to

Zurich, which said last month

that it expected to report a $100

million loss in its nonlife insur-

ance segment for the fourth

quarter of 2015 after large losses

from storms in Europe, a torna-

do in Australia, a large credit and

surety loss and several signifi-

cant property claims. 

Zurich has been

restructuring since its

fall pullout from the RSA

deal and saw its third-

quarter profit drop 78.6%,

to $207 million, due in

large part to losses from

the August 2015 explo-

sions in the Port of Tian-

jin, China, and in its U.S.

auto insurance book.

The restructuring,

intended to save at least

$300 million in 2016, will see the

insurer shed about 1,800 jobs,

among other changes.

“I am honored to be asked to

join Zurich at this critical junc-

ture for the insurance industry,”

Mr. Greco said in a statement

last week.

“Like many global players, the

company has faced market chal-

lenges in recent times, but I

know that Zurich’s strong global

franchise, the breadth of talent

and the powerful brand provide

all of the ingredients for our

future success,” he said.

“Mario offers the rare combina-

tion of entrepreneurial spirit,

deep industry knowledge and

proven CEO experience that

anchored our search for Zurich’s

next leader,” Mr. de Swaan,

chairman of Zurich’s board of

directors, said in the statement.

“His intimate knowledge of our

company and our history and his

track record as a leader make

him a unique candidate for the

role.”

Eamonn Flanagan, head of the

Liverpool, England office of

Shore Capital Group Ltd., said

Mr. Greco is well placed to help

steer Zurich through its restruc-

turing.

He described Mr. Greco as “a

class act” who “knows Zurich

well” and helped turn around the

fortunes of Generali, a similarly

large and complex insurance

group.

Mr. Greco has a good

track record and knows

the industry well, Georg

Marti, an analyst at

Zurcher Kantonalbank

in Zurich, said in an

investor note.

Mr. Greco is an “expe-

rienced turnaround

manager” who must

now work to get Zurich’s

nonlife business back on

track, Daniel Bischof, an

equity research analyst at

Helvea Baader Bank Group in

Zurich, said in an investor note.

Thomas Seidl, a London-based

senior research analyst at

AllianceBernstein L.P., said one

thing Mr. Greco must do is

address Zurich’s reserving posi-

tion. 

Rating agencies did not imme-

diately change their ratings of

Zurich after Mr. Greco’s appoint-

ment was announced. 

But in a note after Zurich’s

fourth-quarter profit warning,

A.M. Best Co. Inc. highlighted

execution risks associated with

the turnaround plan without

elaborating. 

Continued from page 1
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But Congress last year passed

and President Barack Obama

signed legislation delaying imple-

mentation of the Cadillac tax by

two years to 2020.

“There’s no question that the

Cadillac tax was a tailwind for pri-

vate exchanges, and with the

pause button hit, private

exchanges will need to rely on

other tailwinds,” said Jeff Yaniga,

Chicago-based chief revenue offi-

cer for private exchange provider

Maestro Healthcare Technology

Inc.

For example, Accenture P.L.C.

last year predicted a spike in

exchange enrollment in 2017 as the

Cadillac tax’s original 2018 effec-

tive date neared.

While Accenture last year pro-

jected private exchange enroll-

ment would hit 12 million in 2016

and 22 million in 2017, it reported

last month that only about 8 mil-

lion people enrolled in private

exchanges this year.

An Accenture spokeswoman

said the firm has “made a deliber-

ate decision” to not predict private

exchange enrollment in the future.

While the delay in the excise tax

“will have an impact in that spike”

in 2017 that Accenture predicted

last year, “employers are continu-

ing to pursue and assess various

strategies to help stabilize their

health care costs,” said Scott

Brown, a Chicago-based managing

director of Accenture’s private

health exchanges. “We believe

that this is why it’s even more crit-

ical for private exchanges to deliv-

er meaningful differentiation in

the market.”

If the Cadillac tax added allure to

move to a private exchange, choice

and decision-support tools are the

“sticky” factors that will keep

them coming, Mr. Yaniga said.

“Ten years ago, the choice you

had around health care benefits

was ‘yes or no.’ ‘Do you want them

or not?’ And I think the millennial

generation, and the X’ers and

Y’ers especially, are saying, ‘I need

more options,’ and that all persists

with or without the Cadillac tax,”

Mr. Yaniga said.

Still, others don’t see the Cadillac

tax delay, or even a full repeal,

having a significant impact.

Don Garlitz, Salt Lake City-based

senior vice president at bswift

L.L.C., said the technology that is

central to private exchanges will

continue to prompt adoption. More

than 11 million people used the

bswift technology in 2015, up near-

ly 40% from the year before, he

said.

“I think about exchanges as a

mechanism for tech-enabled

choice,” Mr. Garlitz said in an

email. “We see ample evidence

that employers of all sizes are

embracing technology tools, such

as employee self-service and deci-

sion-support tools, at a steady

clip.”

“Although some people … have

talked about the Cadillac tax being

an important part of the growth of

exchanges, I have never believed

that,” said Alan Cohen, chief strat-

egy officer and co-founder of

exchange technology provider Lia-

zon Corp. in New York.

The No. 1 reason clients move to

an exchange, he said, is to attract

and retain talent, not to cut costs

— so the Cadillac tax delay would

not affect their decision.

While a private exchange “cer-

tainly moderates costs to a degree,

(it) doesn’t make sick people

healthy,” Mr. Cohen said.

For many private exchange

providers, most adopters are small

and medium-size employers that,

through the exchange, can offer

benefits choices and an online

shopping experience they previ-

ously might not have been able to

offer, sources said.

But for large employers, moving

to a defined contribution model or

a high-deductible plan reduces

costs without having to move to a

private exchange, said Jay Godla,

a partner with Pricewaterhouse-

Coopers L.L.P. in Chicago.

A survey by the Washington-

based National Business Group on

Health last August found that 24%

of larger employers were consid-

ering moving active employees to

a private exchange in 2017, down

from 35% in the NBGH’s survey a

year before. Only 3% of employers

actually planned to move to a pri-

vate exchange by 2016, according

to the latest survey.

“When employers look at the

most effective tactics to control

their health care costs or to mini-

mize the impact of the Cadillac tax,

moving to private exchanges does

not come up high on the list,” said

Brian Marcotte, president of the

NBGH in Washington. “There’s

still not the confidence in large

employers that they can manage

costs better (through a private

exchange) than what they’re doing

today.”

The private exchange model

“hasn’t really addressed the funda-

mental core drivers of medical

cost,” such as care management,

chronic disease management or

value-based care, Mr. Godla said.

So until then, “employers are say-

ing, you know, let’s just wait and

see.”

Continued from page 1
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Tom de Swaan,

chairman and

interim CEO,

Zurich

bank financial company or the

nature, scope, size, scale, concen-

tration, interconnectedness or mix

of the activities of the nonbank

financial company could pose a

threat to the financial stability of

the United States.”

SIFIs are subject to heightened

supervision by the Federal

Reserve.

Activist investor Carl Icahn first

raised AIG’s SIFI status in late

October in calling for breaking

AIG up into three companies —

property/casualty, mortgage and

life insurance —to enhance share-

holder value. 

“The regulators have made clear

that the best outcome is for SIFIs

to shrink and ‘reduce their sys-

temic footprint,’” Mr. Icahn wrote

in an Oct. 28 letter to Mr. Hancock.

“If nothing is done, returns and

AIG’s competitive position will

continue to suffer as the SIFI reg-

ulation, including its costs and cap-

ital requirements, is fully imple-

mented.” 

Mr. Icahn has repeated that call

since then, most recently in a Jan.

19 letter to the company’s board in

which he said there “is only one

sensible path for AIG to follow:

become a smaller, simpler compa-

ny with a path to de-SIFI.”

AIG has rejected the idea, and

during a webcast last week, Mr.

Hancock addressed the SIFI issue

directly: The designation, he said,

has “provided little to no addition-

al expense” with compliance costs

of $100 million to $150 million a

year. Being designated a SIFI “has

not prevented the return of capi-

tal” to shareholders, Mr. Hancock

said.

While changing conditions could

lead AIG to “consider an exit

route” in the future, “worrying

about a SIFI designation today is a

distraction to the important

actions we have just announced,”

Mr. Hancock said.

During last week’s webcast, Mr.

Hancock also called concerns

about the designation a “complete

red herring.”

Observers split on how the SIFI

designation has affected AIG.

“I’m pretty firmly of the view

that at this point the SIFI designa-

tion is not preventing them from

doing anything they want to do or

need to do,” said Mark Dwelle, an

insurance analyst at RBC Capital

Markets Inc. in Richmond, Vir-

ginia. “I think the designation for

nonbank companies is as much

political as financial — (FSOC)

have not established any capital

requirements and they have not

established an off ramp, so there’s

no way of knowing whether what

they’re doing would get them any

closer to losing that designation or

not.”

“I think any of AIG’s capital

needs stemming from SIFI status

are masked by the capital needs of

its status as a weak (property/

casualty) underwriter,” said

Meyer Shields, a managing direc-

tor at Keefe, Bruyette & Woods

Inc. in Baltimore. “If it’s successful-

ly addressed, the reserve issues

and overall profitability improves,

then SIFI status could start to mat-

ter, but right now, I don’t think it

does.”

But Josh Stirling, a senior ana-

lyst at Sanford C. Bernstein & Co.

L.L.C. in New York, took a differ-

ent view.

“We think pursuing a path to de-

SIFI must be an urgent strategic

priority for the firm, but with no

apparent plans to de-SIFI, clearly

the company disagrees,” Mr. Stir-

ling said in a research note last

week.

“We struggle to understand this

posture from the company, since

we believe that being a SIFI adds

substantial direct costs if fully

loaded (technology, audit, model-

ing, consulting, etc.), capital (we

believe stress testing leads to cap-

ital held at AIG of 30% or more)

and a huge tax in the form of a

major strategic and operational

distraction for this already overly

complicated and challenged firm,”

he wrote. “Practically none of their

competitors have to face similar

hurdles.”

Mr. Stirling added that he

believes time is of the essence. “It

appears the de-SIFI window may

be open,” he said in the note.

Looking solely at the issue from

a regulatory angle, an insurance

attorney said AIG can handle the

technical aspects of the designa-

tion.

“AIG has a lot of skilled people

including people who interact with

regulators,” said Tom Dawson, a

partner in the New York office of

Drinker Biddle & Reath L.L.P. and

co-head of the firm’s insurance

transactional and regulatory team.

“I would have felt that AIG had

this well and truly buttoned up in

terms of the reports that are

required by various regulators,

and they cope with it. I believe it is

a bit of a red herring.”

Continued from page 1
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Investor Carl Icahn first brought up

AIG’s SIFI status in late October

when calling for breaking AIG up

into three companies.
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Farmer’s fraud fails
despite painful plan

‘Housewife’ faces
insurance reality

AP PHOTO

Seattle’s Richard Sherman tackles Denver’s Julius Thomas in action during

Super Bowl XLVIII at MetLife Stadium in East Rutherford, New Jersey. 

Business Insurance isn’t all business all the time, and we know you’re not either. So

visit www.businessinsurance.com for more Off Beat stories and monthly photo

galleries featuring the best of the weirdest news about insurance, fraud, liability

issues and related topics that make people and companies do funny, silly and

strange things.

T
here were probably thousands, if not tens of thousands, of football fans
who were frustrated by the expense and unavailability of tickets to the
2014 Super Bowl in East Rutherford, New Jersey, but only two who
apparently took the matter to court. Unfortunately, for them, their legal
effort was unsuccessful. Josh Finkelman paid $2,000 each for four

tickets that had an $800 face value, while Ben Hoch-Parker gave up his
attempt to buy tickets when he saw how much they would cost, according to
last week’s ruling by the 3rd U.S. Circuit Court of Appeals in Philadelphia.

The two men filed suit against the National Football League and affiliates
under New Jersey’s Ticket Law, a rarely litigated, anti-scalping statute,
asserting the NFL’s method of selling tickets to Super Bowl XLVIII violated the
law and unjustly enriched the league.

Their efforts gained little yardage. Mr. Hoch-Parker did not have standing to
sue because he never actually purchased a ticket. He therefore had not
suffered the requisite injury required to successfully file suit, said last week’s
ruling, which upheld a ruling by the U.S. District Court in Trenton, New Jersey.

As for Mr. Finkelman, the ruling notes only 1% of tickets are available to the
general public, and one of those can only be obtained through a League-
sponsored lottery.

“The problem is that Finkelman failed to enter the lottery,” said the ruling. 
In the end, In light of the Seattle Seahawks’ lopsided 43-8 victory over the

Broncos that year, one can’t help but wonder what all the fuss was about.

A
star on the “Real Housewives of
Atlanta” reality television show is
reportedly suing an insurer for being a

real pain to deal with after her new home
suffered water damage.

Sheree Whitfield filed a lawsuit last month
in Fulton County, Georgia, court against
Central Mutual Insurance Co., according to
the Atlanta Journal Constitution. She
reportedly alleges that the Van Wert, Ohio-
based insurer failed to pony up on a builders
risk policy that covered a building contractor
working on her house, which is often
referred to as “Chateau Sheree” on the “Real
Housewives” show.

The dispute was in relation to a water leak
in the 15,000-square-foot house, which
reportedly caused significant damage to the
house, according to media reports. While
Ms. Whitfield said she hired contractors to
repair the damage, she reportedly accused
Central Mutual of only paying for a portion
of the repairs.

Ms. Whitfield is reportedly seeking nearly
$280,000 from the insurer to cover her
remaining repair costs.

P
ulling off a successful insurance scam requires
a bit of nerve, but a Spanish farmer’s fraud
took nervy to the next level.

The man was in desperate financial straits in
2007 when he came up with a cold-blooded plan to
collect from numerous insurers, according to
reports about a provincial court’s ruling on his fate
last month.

In December of 2007, the farmer, identified by a
local newspaper, as Miguel B.P., 42, of Nules in

Spain’s rural Castellon region,
completely sliced off his right hand
as Step 1 of his scheme.

He then applied a tourniquet and
drove to a curve in a road where he
swerved off, landing in an orange

grove. There, he placed his severed hand in the car
and torched the vehicle, staging an accident,
according to reports.

The court sentenced the farmer to four years in
jail, a €3,000 ($3278) fine and an order to repay
€335,000 ($366,021) he had collected from eight
separate insurers.

A
lthough it harks back to a period of time
when there was a clear divide between
“upstairs” and “downstairs,” British

period drama Downton Abbey can offer
today’s employers valuable lessons on how
to ensure they have disability-inclusive
workplaces, according to one blogger. 

Although the show is set in a bygone era,
there are lessons that modern employers
can take from the actions of Lord Grantham,
head of the eponymous household,
according to Jennifer Sheehy, deputy
assistant secretary of labor for disability
employment, who writes a blog on the U.S.
Department of Labor’s website.

“For instance, when Mrs. Patmore, the
estate’s longtime and beloved cook, begins
experiencing vision loss, Lord Grantham
arranges for cataract surgery and lays out a
return-to-work plan,” the blogger notes. 

There are also examples of Lord Grantham
— the “CEO” in this case — showing his
support for staff with combat injuries
sustained in WWI, Ms. Sheehy notes.

COURT THROWS FLAG
ON HAIL MARY LAWSUIT

OVER TICKET PRICESCARNIVAL FILMS

BRAVO TV.COM

Sheree Whitfield and “Chateau Sheree.”

Downton serves up 
workplace advice

Lawsuits sting
lip balm company

T
he maker of egg-shaped lip balms seen on the
pouts of celebs like Britney Spears and Hilary
Duff — eos Products L.L.C. — may have found

itself in a rough situation it can’t smooth over.
Several class action lawsuits filed in district

courts in Illinois, California, New York and Florida
claim that eos balms have left users’ lips cracked,

bleeding, burning, boiling and
blistering, according to the Chicago
Tribune.

Sounds glamorous.
One class action filed last month

in the Illinois Central District Court
in Urbana, Illinois, claims the mint

green eos lip balm left an Urbana woman with
rashes and blisters, the Chicago Tribune reported.

And a Long Island, New York, woman has filed a
class action in the New York Southern District
Court in Manhattan, claiming the lip balm gave her
two week’s worth of sores on her lips, the New
York Daily News reported. 

In other class actions, plaintiffs claim they
experienced similar issues with the products.

New York-based eos, which stands for “evolution
of smooth,” wrote on its Facebook page on Jan. 13
that the lawsuits are “without merit.”
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ACE and Chubb are now one.

On January 14, 2016, ACE Limited acquired 

The Chubb Corporation, creating a global 

insurance leader operating in 54 countries 

under the renowned Chubb name. 

The new company combines Chubb’s 130 

years of underwriting insights and devotion 

to customer service with ACE’s three decades 

of technical underwriting excellence, broad 

risk appetite and global presence. Our goal is 

to provide the very best insurance coverage 

and service to individuals and families and 

businesses of all sizes — from small and medium-

sized companies to the largest multinational 

corporations — all across the globe.

As the world’s largest publicly traded property 

and casualty insurer, the new Chubb has the 

balance sheet strength and �nancial security 

of an AA rating from Standard & Poor’s and an 

A++ rating from A.M. Best. 

As craftsmen of insurance, we are devoted 

to meticulously conceiving, crafting and 

delivering extraordinary coverage to meet the 

needs of the modern world — a world that is 

epic in scale but by nature both personal and 

connected.

To �nd out more, go to new.chubb.com.

Chubb. Insured. 
SM

© 2016 Chubb. Coverages underwritten by one or more subsidiary 

companies. Not all coverages available in all jurisdictions. ACE®, 

Chubb®, their respective logos, and Chubb. Insured.SM are registered 

trademarks.
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