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Judge OKs $725M AIG
securities settlement

A federal judge on Friday
approved a $725 million
settlement of a securities class
action lawsuit that the state of
Ohio brought against American
International Group Inc. The
settlement of the suit led by the
Ohio Public Employees
Retirement System, the State
Teachers Retirement System of
Ohio, and the Ohio Police and
Fire Pension Fund originally
was announced in 2010. The
plaintiffs had alleged that anti-
competitive market division,
accounting violations and stock
price manipulation misled them
about AIG's stock value.

House votes to repeal
health reform measure
The U.S. House of Represen-
tatives has approved legislation

See IN BRIEF page 21

INDUSTRY DEEP DIVE:
MANUFACTURING

Business interruption losses
boost global supply chain
concerns; factory closures

expand risks; quality control
helps improve safety records;
new laws boost product
liability exposures. PAGE 9

PROPERTY/CASUALTY INSURANCE

Prices rising-

but will

Despite rate hikes,

no hard market seen
By MARK A. HOFMANN

Signs are increasing that the com-
mercial property/casualty insur-
ance market is definitely turning,
but it’s by no means a hard market
yet, according to indus-
try observers.

Prices have been ris-
ing for several commer-
cial insurance lines in
recent months, and
insurers and reinsurers
alike have reported that
they received higher
prices during last year’s
fourth quarter.

Composite  market
reports issued by Dallas-
based electronic insur-
ance exchange MarketScout, the
Washington-based Council of
Insurance Agents & Brokers and
brokerages all indicate a pricing
change in the market.

For example, MarketScout
reported that commercial insur-
ance rates increased an average of

2.8%

CIAB reported

that commercial
insurance rates
rose 2.8% during
the fourth
quarter of 2011.

it last?

1% in November and December
2011 compared with a year earlier.
The council reported that com-
mercial insurance rates rose 2.8%
during the fourth quarter. In addi-
tion, among other broker reports,
New York-based Marsh Inc. pro-
jected rates would continue
increasing this year.

But questions remain, such as
how much insurance
pricing will harden and
whether the price
increases can be sus-
tained.

“We called it back in
November basically flat
and starting to turn, and
every indication we see
is that is continuing,”
said Richard Kerr, CEO
of MarketScout.

“It is not going to be a
really fast, sharp turn,”
Mr. Kerr said.

“We saw in the fourth quarter
certainly an indication that the
market is inching up into positive
territory,” said Coletta Kemper,
vp-industry affairs for the council.

See TURN page 19

PENSION BENEFITS
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The termination of American Airlines’ pension plans could increase
the PBGC's $26 billion deficit by nearly one-third.

PBGC opposes termination
of American Airlines plans

Loss could boost other employers’ premiums

By JERRY GEISEL

FORT WORTH, Texas—American
Airlines Inc.’s move to terminate
its pension plans could launch a
legal battle over the airline’s
plan to shift billions in unfund-
ed benefits to the financially ail-
ing Pension Benefit Guaranty
Corp. and could affect the pre-
miums that employers pay to

the PBGC.

Ending months of speculation
triggered in November by the
Chapter 11 bankruptcy reorga-
nization filing of parent AMR
Corp., American Airlines said
last week that it will seek
bankruptcy court approval to
terminate its massively under-

See AMERICAN page 17

CLIMATE CHANGE
® o [ ] o
Virginia high

By RODD ZOLKOS
and JOANNE WOJCIK

RICHMOND, Va.—The Virginia
Supreme Court’s decision to
rehear a climate change suit has
cast uncertainty on what little

court to rehear climate coverage case

judicial guidance exists on the
issue of insurance coverage in cli-
mate change cases.

The Virginia Supreme Court
said last week that it will reconsid-
er its earlier decision to uphold a
lower court’s ruling that Steadfast
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WHAT HAPPENED

® |n a rare move, the Virginia
Supreme Court will reconsider
its ruling in AES vs. Steadfast.

WHAT'S NEXT

| The court is expected to
overturn or at least modify its
earlier decision.

Insurance Co. has no obligation
to indemnify Arlington, Va.-based
energy company AES Corp. in a

climate change suit.

The court decided last month to
set aside its September judgment
upholding the lower court verdict
and said it would hear oral argu-
ments on the rehearing when its
next session begins Feb. 27.

The case is seen as significant, as
it is the first involving insurance
coverage for a climate change lia-
bility suit.

Attorneys representing AES and
Steadfast declined to comment.

However, lawyers familiar with
climate change litigation were
somewhat surprised by the court’s
decision to revisit the case, having
assumed it was concluded when

See AES page 21
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MOST POPULAR STORIES
Week of January 30, 2012

Brown & Brown CEO J. Powell
Brown takes leave of absence

American Airlines wants to
terminate pension plans

Temporary employees can't be
excluded from comp policy

solution

. ACE's net income falls 49%
in 2011

Top 5 workplace injuries cause
72% of direct comp costs

Liability rates for health care
organizations could rise in 2012

EEQC sues utility company in
firing of Jehovah's Witness

Businessinsurance.com

NEED ANSWERS? Our Solution
Arcs help readers identify and
analyze problems, then —
implement solutions. Current us. commerc]al insurance rates
arcs include cyber and supply expected to rise: Marsh

chain risks, opioid abuse and 10. ILW market to grow by as much
mid-market risks. as 25% in 2012: Willis Re

www.businessinsurance.com/
solutionarcs GET ONLINE NEWS EACH DAY
Subscribe to BI's daily newsletter

Hylant announces corporate
restructuring strategy

CAREER CENTER: Sign up
for Bl's Career Center to
make your job or recruiting
search more successful.

AWARD: Nominations are

due Feb 7. Forms available at
www.Businessinsurance.com/

BMOYNominate.

2012 RMS: Critical risks
such as supply chain,
cyber and global
expansion will be the
focus of the 2012 Risk
Management Summit,
to be held Feb. 29-
March1in New York.
More information at
www.Businessinsurance.
com/RMSummit

WHITE PAPER: Minimize

mobile workforce liabilities.
www.Businessinsurance.com/
whitepapers
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AGENTS & BROKERS

Broker BB&T to buy
Crump operations

$570M deal would boost
wholesale business

By JUDY GREENWALD
and MARK A. HOFMANN

ROSELAND, N.J—BB&T Corp.’s
planned acquisition of the life and
property/casualty operating divisions of
Roseland, N.J.-based Crump Group Inc.
for $570 million is a solid strategic
move that will strengthen BB&T’s
wholesale operations significantly, ana-
lysts say.

The Winston-Salem, N.C.-based
financial services firm said it expects
the deal to add about $300 million in
annual revenue to its Raleigh, N.C.-
based BB&T Insurance Services Inc.
unit. The acquisition, which requires
regulatory approval, is expected to close
during the first quarter, BB&T said last
week in a statement.

The $570 million purchase does not
include Ascensus Inc., Crump’s retire-
ment services business. Crump was No.
4 in Business Insurance’s 2011 ranking of
the top property/casualty insurance
wholesalers. BB&T was No. 7 in Business
Insurance’s 2011 ranking of the world’s
largest brokers.

“We've known and respected Crump
for years and consider them an industry
leader,” H. Wade Reece, BB&T Insur-

ance chairman and CEO, said in a state-
ment. “This is an opportunity for BB&T
to become a significant and strategic
player in the high-growth, high-margin
life insurance distribution business and
expand our property and casualty busi-
ness.”

John Howard, president and CEO of
Crump, will join BB&T Insurance in a
senior leadership position and report to
Mr. Reece, BB&T said. BB&T’s wholesale
insurance operations include proper-
ty/casualty broker CRC Insurance Ser-
vices, managing general agent Southern
Cross TAPCO Underwriters and manag-
ing general underwriter AmRisc L.L.P.

According to information distributed
to investors when the deal was
announced last Friday, BB&T's 2011
commercial insurance business would
decrease to 30% of its total business,
from 38%, had it been combined with
Crump’s pro forma revenues. Its 2011
wholesale broker business would
increase to 14% from 12%, and total
insurance revenue would increase to
$1.33 billion on a pro forma basis from
$1.04 billion.

Commenting on the deal, analyst
Meyer Shields, director at Stifel Nico-
laus & Co. Inc. in Baltimore, said,
“There’s a lot of pressure” on the
wholesale business because “the bigger
brokers are expanding, and they’re not
making much business available.” By

Mr. Reece

consolidating the remaining wholesale
brokers, “they have more leverage in
the future wholesale market.”

Jim Campbell, a principal with
Atlanta-based Reagan Consulting Inc.,
said the deal “makes a lot of strategic
sense.” Among the reasons, said Mr.
Campbell, is it “broadens or expands
(BB&T'’s) wholesaling capabilities.”

The acquisition will “add to their
(property/casualty) wholesaling capa-
bilities, but of course also give them a
pretty good wholesaling capability on
the life side,” which makes the acquisi-
tion a “meaningful diversification for
them,” Mr. Campbell said.

Erik Oja, equity banking analyst at
Standard & Poor’s Corp. in New York,
said the deal is “in line with BB&T's
long-stated aim of building up its insur-
ance revenues.”

“They’re focusing on insurance as a
growth driver,” he said.

S&P said Friday it is maintaining a
hold recommendation on BB&T Corp.
shares.

WORKERS COMPENSATION

Comp covers temporary worker: Court

By SHEENA HARRISON

AUSTIN, Texas—A temporary employee
who died on the job can’t be excluded
from an employer’s workers compensa-
tion policy, the Texas Supreme Court
ruled in reversing a $2.7 million liabili-
ty judgment for the worketr’s family.

In a unanimous decision, the state’s
high court said companies that provide
workers comp coverage generally can-
not “split (their) workforce” by exclud-
ing different classes of workers from
their policies.

Therefore, workers comp was the
exclusive remedy in the death of Rafael
Casados, who was Killed in 2005 while
working at a grain storage facility
owned by Port Elevator-Brownsville
L.L.C., the court said.

“Because Port Elevator had a workers
compensation policy, Casados was an
employee, he suffered a work-related
injury, and (a) jury failed to find Port Ele-
vator grossly negligent, the Texas Work-
ers’ Compensation Act provides that the
exclusive remedy is against the employ-
er’s insurer—not the employer,” the rul-
ing reads.

Mr. Casados worked for staffing
agency Staff Force Inc., which placed
him in a job with Port Elevator. He suf-
fered a fatal work injury during his

WHAT HAPPENED

The Texas high court overturned a
$2.7 million liability judgment, ruling a
temporary employee is covered by
workers comp.

WHAT'S NEXT

| Texas Mutual is required to cover
temporary Port Elevator workers even
if the company did not pay premiums
specifically for temporary employees.

third day at work, court records show.

Staff Force’s workers comp insurer,
Dallas Fire Insurance Co., covered buri-
al expenses for Mr. Casados. But Port
Elevator’s insurer, Texas Mutual Insur-
ance Co., denied workers comp cover-
age for Mr. Casados because of his
employment with Staff Force. Soon
after, his family sued Port Elevator for
negligence and gross negligence.

Port Elevator argued that workers
comp should be the exclusive remedy
for Mr. Casados’ family, according to
court records. The family contended
that Port Elevator did not pay workers

comp premiums for temporary workers,
and noted that Texas Mutual denied
coverage for Mr. Casados.

A jury awarded $2.7 million to his
family and the man’s estate after find-
ing that Port Elevator was negligent in
his death, but not grossly negligent. A
Texas Court of Appeals upheld that
decision in 2010. However, the Texas
Supreme Court reversed the ruling. It
said Mr. Casados was considered a cov-
ered employee of Port Elevator, despite
his temporary employment status.

Further, the high court said that
Texas Mutual was required to cover Port
Flevator workers, even if the company
didn't pay workers comp premiums
specifically for temporary hires.

“If Port Elevator’s policy had set out
certain premiums solely for temporary
workers and Port Elevator had not paid
those premiums, Casados would still
have been covered under the policy and
the failure to pay premiums would be
an issue between Port Elevator and
Texas Mutual,” the decision said.

The court noted that Texas’ exclusive
remedy provision can be exempt only
when an employer is found grossly neg-
ligent for a worker’s death. However, the
previous jury ruling showed that Port
Elevator was not grossly negligent in
Mr. Casados’ case, the ruling said.
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Will Europe woes
hit U.S. insurers?

Impact of eurozone debt crisis
hinges on where problems spread

By MARK A. HOFMANN

Observers on both sides of the Atlantic say the euro-
zone sovereign debt problems are not likely to have a
direct effect on U.S. insurers, at least not immediately.

But the fact that a direct impact is unlikely doesn’t
mean U.S. insurers should not be concerned about
the developments. For example, a flight from Euro-
pean government bonds could increase demand for
U.S. Treasury bonds and drive already-low interest
rates even lower, thus reducing returns on U.S. insur-
ers’ investment portfolios. And insurers could come
under greater regulatory scrutiny if they suffer invest-
ment losses.

Ratings agencies such as A.M. Best Co. Inc. have
lowered their ratings on some European insurers as a
result of the eurozone’s financial crises. But U.S.
insurers have been spared such negative impacts.

“There’s not a lot of direct investment, so there’s
not a lot of direct exposure,” said Howard Mills,
director and chief adviser of Deloitte Services L.P.’s
insurance industry group in New York. “But there is
a lot of concern, because if the eurozone crisis deep-
ens, that could have an impact on the global econo-
my.ll

Mr. Mills said if insurers suffer investment losses as
a result of the continuing eurozone crisis, they could
finally start to deplete their capital—and with an
enhanced regulatory focus on capital, “that could
bring some regulatory scrutiny.”

Graham Fulcher, a managing director of Towers
Watson & Co. in London, said he thought any
impact would be indirect. He noted that there have
been ratings downgrades on some European insurers,
but “so far they’ve not particularly impacted the rein-
surance industry.” He also said last year’s unusually
heavy catastrophe activity has had a “much bigger
impact” on reinsurers. But if the sovereign debt crisis
spreads to France and Italy, “you could see some
impact on some of the reinsurers.”

Mr. Fulcher said a bigger impact would occur if
people worried about eurozone sovereign debt seek a
safe haven by investing in U.S. Treasury instruments.
That would drive down yields, further cutting into
U.S. insurers’ investment income. “Realistically,
property/casualty insurers will have to make under-
writing profits,” he said.

“We don't see U.S. companies investing heavily in
European bonds, so we don’t see the impact from an
investment standpoint on the U.S. companies from
what they hold,” said John Andre, group vp at Best
in Oldwick, N.J.

“I don't believe that the eurozone woes will have a
meaningful impact on U.S. insurance markets,”
Robert Hartwig, president of the New York-based
Insurance Information Institute Inc., said in an email.

“By meaningful, I mean that I don’t believe there
will be a discernible impact on capacity, price, com-
petition or terms/conditions of coverage,” said Mr.
Hartwig. “I include the U.S. subsidiaries of major
European companies that operate in the U.S. in this
assessment.”

But he said there could be some impact. For exam-
ple, US. insurers and reinsurers that operate in
Europe “could well see revenues fall as much of the
eurozone descends into recession.”

Mr. Hartwig noted that U.S. insurers hold very lit-
tle European sovereign debt and even less from coun-
tries such as Greece. “Most would hold none at all,”
he said.

Some insurers could be indirectly exposed through
holdings of shares in banks that are exposed to the
problems in Europe,” but this exposure would not be
worrisome,” said Mr. Hartwig. “Other considera-
tions—a falling euro—could diminish the dollar val-
ue of profits repatriated to the U.S., but that risk is
manageable via hedging strategies.”
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CAPTIVES

Captive owners may face
increased costs in 2012

Reinsurers expected
to demand rate hikes
after tough year

By RODD ZOLKOS

MIAMI—A changing insurance and
reinsurance market means captive
insurance company owners
should be prepared for higher
prices for fronting and reinsur-
ance coverage as well as the possi-
bility of capacity becoming harder
to find.

Meanwhile, buyers will need to
step up their own games in seek-
ing the most favorable contracts
possible and closely scrutinizing
the security of fronting and rein-
surance  coverage providers,
according to two speakers provid-
ing a fronting and reinsurance
market update at the World Cap-
tive Forum, held last week at the
Doral Golf Resort & Spa in Miami.

Brian First, executive vp and
chief underwriting officer at SPAR-
TA Insurance Co. in Hartford,
Conn., noted that 2011 was
marked by considerable discus-
sion of pressure on insurance
industry fundamentals fueled by
such factors as an ongoing soft
market, poor investment returns
and a weak economy depressing
insurance demand.

On top of that, prior-year
reserve releases that had bolstered
many insurers’ results in recent
years are now largely tapped out.

Meanwhile, there were $100 bil-

lion to $120 billion in insured
catastrophe losses in 2011. “More
importantly,” Mr. First said, the
average number of catastrophes
was up 30% over the past three
years compared with the 30-year
average, while average losses over
the past three years were three
times the 30-year trend.

The outlook for 2012, he said,
shows more of the same.

“The cookie jar is basically emp-
ty. The well is dry on reserve

0%

The average number of

catastrophes in 2011 was up
30% over the past three years
compared with the 30-year
average, while average losses
over the past three years were
three times the 30-year trend.

releases,” Mr. First said. “The
warning signs in the industry
from 2011 have become emergen-
cy flashers.”

The result is that, in 2012,
insurers and reinsurers are likely
to demonstrate an increased focus
on underwriting profitability and
risk selection, as well as oppor-
tunistic rate increases and book
management, Mr. First said. Insur-
ers will be willing to walk away
from business where they can’t
get adequate price, he said, while

noncore business units and prod-
ucts will be closely scrutinized.

There also are likely to be
attempts by insurers and reinsur-
ers to limit capacity and address
concentrations of risk and tighten
terms and conditions, and there
will be less creativity and cus-
tomization of products.

Mr. First noted that the market
is generally firming now with
increases of zero to 5%, and 2012
events could lead to broader mar-
ket hardening with rates increas-
ing 10% or more and a lack of
available coverage.

“If you're a good account and
you're flat, that’s probably as good
as you can expect as we go
through 2012,” he said.

He suggested that captives, as
well as other insureds, prepare for
market disruption, with price
increases in primary and excess
layers and revised terms and con-
ditions. In addition to price
increases, fronting customers also
are likely to see more restrictive
collateral terms and collateral
releases.

With the market changing,
companies without captives
should consider forming them, he
said. “It’s the time to dust off your
captive proposal if you already
have one,” Mr. First said. Compa-
nies that already have captives, he
said, “should be insulated from a
lot of the factors I talked about, but
you won't be isolated from them.”

Discussing some of 2011's

See OUTLOOK page 20

Plumeri stresses value of captives

MIAMI—Captive insurance is an important tool for companies
seeking business resilience, perhaps the most important attribute
for success in today’s environment, Joseph J. Plumeri, chairman
and CEO of Willis Group Holdings P.L.C., said last week.

Giving Tuesday’s keynote presentation at the 2012 World Cap-
tive Forum at the Doral Golf Resort & Spa in Miami, Mr. Plumeri
said, “I believe the whole world today is about anticipation vs.
resilience,” adding that he considers resilience the more valuable
attribute because “I don't believe anything is predictable.”

“Resilience acknowledges that the future is unknowable,” Mr.
Plumeri said. Resilience also relies on decentralized decision-mak-
ing, and builds organizations and allows them to bounce back
from adversity, he said.

Captives, Mr. Plumeri said, are an example of anticipation and
resilience, beginning as an exercise in antic-
ipation as risk managers looked for an alter-
native to traditional insurance markets,
then creating business resilience as they
became a tool for their parent companies to
manage an unreliable insurance market
and respond to changing exposures.

The Willis chairman said captives are
more important than ever in today’s busi-
ness environment, because the risks busi-
nesses face are changing not only in severi-
ty and frequency but also in kind. In a
world of unknowable emerging risks, a cap-
tive allows companies to control their own destiny and deal with
changing market forces, Mr. Plumeri said.

Saying that “resiliency is about managing extreme events,” Mr.
Plumeri noted that it's a more essential attribute than ever to suc-
ceed in an “age of black swans.” Citing exposures such as loss of
customers, regulatory investigations, reputational risk, and talent
and skill shortages, he noted those risks are “all difficult or impos-
sible to insure, which demands that you be resilient.”

In Wednesday’s keynote, Clyde Wardle, senior emerging mar-
kets foreign exchange strategist at HSBC Securities (USA) Inc. in
New York, offered economic observations.

In Europe, he predicted a solution to the euro crisis. “We do
think that, ultimately, Europe will find a solution,” Mr. Wardle
said. “History has shown the will to solve such crises and there’s
a recognition that the alternative is worse.”

In the U.S., “Since October we've seen generally upside surpris-
es with U.S. data,” he said. “That being said, we haven't really
seen any improved expectations in terms of growth for this year.”

Geopolitical risks remain “important to monitor,” he said. And
while emerging market countries aren’t immune to economic
stresses, “Their fiscal balances are in much better shape, so they
have room to pump prime their economies,” Mr. Wardle said.

—By Rodd Zolkos

Mr. Plumeri

MERGERS & ACQUISITIONS

Broker acquisitions pick up after lull as economy improves

By Timothy J. Cunningham

Merger and acquisition activity
among insurance agents and bro-
kers regained momentum in 2011
with 285 announced transactions.

That is nearly identical to the
290 announced agent-broker
M&As in 2008 and an increase of
approximately 100 compared
with 2009 and 2010 (see related
chart).

The perfect storm of events—
the collapse of the economy cou-
pled with the prolonged soft prop-
erty/casualty market—had a pro-
found effect in reducing the num-
ber of transactions in 2009 and
2010. The previously active buyer
group saw an uncertain landscape
and had a need to preserve its cap-
ital and other resources while
many sellers were reluctant to
enter into a transaction in a cli-
mate that depressed broker and

REPORTED M&A TRANSACTIONS BY YEAR

REPORTED M&A TRANSACTIONS BY QUARTER

289 285
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30
20
10
010 20 30 40 10 20 30 40 10 20 30 40 10 20 30 40
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Source: OPTIS Partners L.L.C. Source: OPTIS Partners L.L.C.
agent net values. m The private broker buyer modest pullbackin 2009 and 2010  in early 2010.

Despite the overall increase,
trends differed among the respec-
tive groups buying agents and
brokers, such as:

group maintained a relatively
steady pace year over year and
quarter over quarter over the past
several years, albeit with some

(see chart page 18).

m The public broker group
pulled back significantly in 2009
and remained somewhat cautious

® Bank-owned agents or bro-
kers broadly mimicked the public

See TRANSACTIONS page 18
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Turning patients into care consumers

High-tech tools
allow comparison
of treatment costs

By JOANNE WOJCIK

Although more midsize employers
are encouraging their employees
to become more conscientious
health care consumers, very little
information about the price of
medical services was publicly
available until recently.

But thanks to entrepreneurial
endeavors  involving  large
employers, online tools that pro-
vide price information about med-
ical services ranging from simple
blood tests to complex elective
surgical procedures are now avail-
able to employees of middle-mar-
ket companies with the click of a
mouse.

While most of these new tools
are accessible online, Lexington,
Ky.-based IF Technologies Inc. in
January introduced an iPhone
application that enables users to
compare prices of medical proce-
dures while they are sitting in
their doctors’ offices.

The lack of price information in
health care has been a major driv-
er of ballooning health care costs
in this country, medical cost con-
tainment experts say. Managed
care had made pricing of individ-
ual medical services unknown to
health care consumers. Providers
participating in health mainte-
nance organizations had histori-
cally been paid on a “capitated”—
or per-head-per-month—basis,
while insurers’ negotiated dis-
counts off fees charged by doctors
participating in their preferred
provider networks were rarely dis-
closed to insureds. Moreover,
because health insurance has been
heavily subsidized by employers,
employees have had little incen-
tive to shop around for medical
care.

But as many employers switch
to health plans that require
patients to pay more out of their
own pockets, demand for medical
pricing information is increasing.
In response, a new crop of
entrepreneurial companies is
sprouting up to provide price
transparency tools to self-insured
employers.

“The consumerism movement
is finally getting wired,” said Cyn-
dy Nayer, president, CEO and
founder of the Center for Health
Value Innovation in St. Louis,
who believes pricing transparency

in health care will lower costs by
fostering competition. “This is
one of the best disruptive tech-
nologies.”

Castlight Health Inc., a San
Francisco start-up launched in
2008, offers Internet-based tools
that enable comparison shopping
for health care in much the same
way consumers can shop for air-
line tickets on travel websites.

Since its successful trial run

‘The consumerism
movement is finally
getting wired."

Cyndy Nayer,
Center for Health Value Innovation

with Oakland, Calif.-based Safe-
way Inc., whose 200,000 employ-
ees served as a test sample, Cast-
light is now marketing its medical
price transparency tools to self-
funded employers of all sizes,
most recently initiating a push
into the middle market, according
to Dr. Dena Bravata, chief medical
officer.

“We see enormous price varia-
tion across geographic (areas),

across health plans and by proce-
dure,” she said. For example, a
standard colonoscopy in the San
Francisco Bay area ranges from
$400 to $4,700, while a lipid pan-
el can range from $10 to $140, she
said.

In addition to pricing informa-
tion, Castlight and IF Technolo-
gies provide external links to
nationally recognized, industry-
accepted sources of quality infor-
mation, such as the Medicare Hos-
pital Compare site for hospitals
and state medical licensure boards
for physicians.

“In the absence of quality infor-
mation, there is a notion that
price is a proxy for quality,” Dr.
Bravata said. “But when both cost
and quality information are pro-
vided, patients see that there is no
correlation between high- and
low-cost providers and their per-
ceived quality.” After patients see
the price and quality variants,
they often opt for lower-lost
providers, yielding savings for
themselves and for their employ-
ers, she said.

“We're seeing a 3% to 7%
decrease in overall medical spend-
ing,” she said.

Unlike Castlight, which initially
focused on the large-employer
market, IF Technologies intro-

HIGH-DEDUCTIBLE HEALTH PLANS

Among firms with 200 to 999 workers, the percentage offer-
ing a high-deductible health plan to their employees has

increased significantly since 2005.

PERCENTAGE OF MID-MARKET FIRMS OFFERING HDHPs

2005 2006 2007 2008 2009

2010 2011

*Estimate is statistically different from estimate for

previous year shown (p<.05).

Source: Kaiser Family Foundation/Heath Research
& Educational Trust Survey of Employer-Sponsored

Health Benefits, 2005-2011.

duced HealtheReports specifically
as a solution for midsize employ-
ers, according to Jim Freedman, IF
Technologies co-founder and
CEO. HealtheReports is available
to self-funded employers with
1,000 or fewer employees via their
preferred provider organizations
and health insurers, which pro-
vide the claims data that IF Tech-
nologies uses to obtain pricing
information on common proce-
dures.

“There’s not that many employ-
ers in the United States with
200,000 employees like Safeway.
So our customer is the PPO net-
work or the insurance carrier,” Mr.
Freedman said.

While most employees will
choose in-network providers for
which their out-of-pocket costs
are lower, many employees don’t
know there is still “a 300% to
400% price discrepancy for the
same procedure among in-net-
work providers,” Mr. Freedman
said. “This is relevant information
to the plan member. When an
employee acts on that informa-
tion and selects a lower-cost
provider, they save and their
employer saves.”

In addition to pricing and qual-
ity information, HealtheReports
also offers users the opportunity

to provide feedback. Among other
things, plan members can grade
providers based on wait times,
facility cleanliness and effective-
ness of care, using a five-star rating
system.

“Health care costs are going up,
and employers can't absorb it, so
they're shifting it to employees
through higher coinsurance and
higher deductibles,” he said.
HealtheReports enables plan
members to “reduce their out-of-
pocket costs as well as lower the
claims costs of their health plan,”
he said. “And with our mobile
app, the information is accessible
anywhere, including in the physi-
cian’s office.”

While HealtheReports’ pricing
information is provided on an
“episode-of-care” basis to give users
an idea of how much it will cost to
treat a specific condition, Castlight
provides pricing on an individual
procedure or on a bundled basis,
according to Dr. Bravata.

“We support all the major out-
patient and, increasingly, elective
inpatient procedures including
everything from office visits to
500 lab tests, hundreds of imaging
tests including MRIs, X-rays, CT
scans, endoscopy, lung function
test, chiropractor (and) acupunc-
ture,” she said.

In addition, “we calculate
episode costs for things like preg-
nancy, where common bundled
payments include prenatal visits,
delivery and a post-natal visit,”
Dr. Bravata said. Similarly, if an
individual were to use the tool to
compare the cost of treating a uri-
nary tract infection, the tool
would bundle the cost of the
office visit and lab test together,
she said.

While IF Technologies and
Castlight are selling their trans-
parency tools to self-funded
employers, New York-based Price-
Care.com L.L.C. is directing its
marketing efforts at individuals,
providing pricing information on
45 procedures at six hospitals in
four states free of charge, accord-
ing to CEO Andrew Simon. He
said employers can simply direct
their employees to use the website
or, for a fee, PriceCare.com will
develop a customized Web portal
to serve as the initial point of
access.

PriceCare.com was founded in
2008 by Dr. George Neuman, a
New York anesthesiologist, to
assist patients in locating afford-
able health care providers and
help hospitals to compete for busi-
ness, Mr. Simon said.
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EDITORIAL

American saga
full of lessons

HE PROSPECT OF American
Airlines Inc. terminating its
hugely underfunded pension
plans and shifting billions of
dollars in promised but unfunded
benefits to the Pension Benefit Guaranty Corp.

is drawing closer.

This potential debacle offers lessons for American, its
unions and federal lawmakers.

As we report on page 1, American announced last week
that it will seek bankruptcy court approval to unload the
plans—with an estimated $8.7 billion in unfunded guaran-
teed benefits—onto the PBGC, whose insurance programs
already are in the hole to the tune of $26 billion.

If that $8.7 billion estimate proves accurate, the termina-
tion of American’s plans will be the biggest loss in the his-
tory of the PBGC, whose revenues are in part derived from
premiums paid by employers that offer defined benefit
pension plans.

But this loss need not have been as big as it is likely to
be. American’s financial problems—Ilike those of the other
long-established commercial airlines—didn’t happen
overnight. American has been losing lots of money for
many years, due to high fuel prices and competition from
airlines with a lower cost structure.

It should have become apparent to its top executives
years ago that benefit programs—created when economic
conditions were much better—had to be cut back.

Similarly, American’s unions needed to be much more
open to benefit concessions. For example, if American’s
pension plans had been frozen years ago, some employees,
such as pilots, would not be facing the massive cuts to their
pension benefits that will occur if the plans are terminated.

There is a lesson for federal lawmakers as well. Several
years ago, Congress passed special-interest legislation that
gave American more time to fund its pension obligations
and use a higher interest rate assumption—compared with
other employers—in valuing its liabilities.

That special treatment allowed American to put a lot less
money into its plans than otherwise would have been
required, meaning an even bigger potential loss for the
PBGC and smaller benefits for some plan participants had
Congress not acted.

Congress didn’t do anyone any favors—especially the
PBGC or American’s pension plan participants—with that
special treatment, and only put off the day when American
would fold the plans.

LETTERS

Business Insurance welcomes letters to the editor.

The section is intended to be a forum for readers’ opinions
and comments. We reserve the right to edit letters for
clarity or space. We will not publish unsigned letters.

Please send your letters to:
Letters to the Editor, Business Insurance,
360 N. Michigan Ave., Chicago, Ill. 60601-3806

Fax: 312-280-3174; email: gsouter@businessinsurance.com

SCHILLERSTROM

COMMENTARY

Guns play big role in work violence

wo days before Gabrielle Giffords resigned from

her job as a U.S. representative on Jan. 25, NCCI
Holdings Inc. released a research report on work-
place violence.

Although unrelated, the two events shed light on
the role of guns in workplace attacks and killings.

Nearly 2 million American workers annually
report having been victims of workplace violence,
which includes threats, physical assaults and homi-
cides, according to the U.S. Department
of Labor.

Meanwhile, Bureau of Labor Statistics
data shows that of 4,547 fatal workplace
injuries that occurred in the United
States during 2010, 506 were homicides.

That makes homicide the nation’s
fourth-leading cause of fatal occupation-
al injuries. For women, homicide is the
leading cause of death in the workplace.

Most news stories about NCCI's “Vio-
lence in the Workplace” report focused
on the research finding that a large
majority of at-work homicides stems from
robberies rather than from disgruntled employees.

That finding is important to help workers com-
pensation experts distinguish between what the
media chooses to report and where most workplace
violence risk actually lies.

NCCI said in its report that homicides make up
11% of workplace fatalities.

“Despite the headlines, the share of workplace
homicides due to co-workers has remained steady at
about 12%, and the actual number of such homi-
cides has been in the 50 to 60 range (annually) in
recent years,” NCCI stated.

ROBERTO
CENICEROS

SENIOR EDITOR

In contrast, homicides involving robbers and
other crime perpetrators accounted for 69% of all
workplace killings in 2009, NCCI reported.

But 50 to 60 crime-of-passion killings occurring
in U.S. workplaces each year is still an obscene
number.

Just 10 days before NCCI released its workplace
violence report, a North Carolina worker carrying a
shotgun sought out specific lumber company co-
workers, killing three people and injur-
ing another.

In January 2011, the nation was
stunned when accused gunman Jared
Loughner shot Rep. Giffords and 18 oth-
er people, killing six, outside an Arizona
Safeway grocery store in January 2011.
Rep. Gifford’s courageous recovery
efforts and her resignation as a U.S. rep-
resentative from Arizona continue to
draw national interest.

Her shooting was a work-related inci-
dent, as reports say her medical care has
been paid for by a workers compensation
program for federal workers.

That brings me back to the NCCI report.

One finding in NCCI's research that news stories
didn’t mention is that 80% of workplace homicides
result from shootings, far more than the 10% caused
by stabbings or the remainder caused by other types
of violence, such as kicking and beatings.

So guns are a huge contributor to workplace vio-
lence, whether they are used by disgruntled co-
workers, patrons, spouses or robbers.

Contact: rceniceros@businessinsurance.com
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Business interruption losses generate concerns
over rising global supply chain exposures

By MIKE TSIKOUDAKIS

A series of natural catastrophes that disrupted supply
chains around the world in the past year have shown
that business interruption is an ongoing risk for man-
ufacturers.

“Supply chain management is one of our key prior-
ities,” said Scott P. Borup, director of corporate risk
management for Johnson & Johnson in New
Brunswick, N.J.

Johnson & Johnson operates more than 250 com-
panies in more than 50 countries with approximately
100 manufacturing plants, he said.

“The reliable delivery of the highest-quality
medicines, medical devices, diagnostic products and
consumer health care products to our patients and

customers is absolutely one of (Johnson & Johnson's)
highest priorities,” Mr. Borup said.

The multinational manufacturer has established an
organization that is exclusively responsible for man-
aging supply chain issues, with a subgroup focused
solely on supply chain risk management, in which
Mr. Borup's staff participates.

“We look at supply chain risk holistically at an
enterprise level,” he said.

“But more from a business interruption insurance
perspective, it’s certainly an area of major focus of my
group, the risk management group,” Mr. Borup said,
using the key toolkit of risk management: identify,
assess and mitigate the risks, then make informed

See INTERRUPTION next page

REUTERS

Factory workers at Thai Sumilox Co. Ltd. resume production in Ayutthaya, Thailand, after the plant was shut down due to massive flooding in October.
The company estimates its losses from the shutdown at more than $15 million.
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Interruption: Concerns
over supply chain losses

CONTINUED FROM PREVIOUS PAGE

decisions about a risk manage-
ment strategy.

In its insurance market outlook
for 2012, New York-based Marsh
Inc. estimated that insured catas-
trophe-related losses in 2011
exceeded a “record-setting” $105
billion.

Commercial property insurance
policies—which often include
business interruption coverage
with the ability to add endorse-
ments and increase limit
amounts—are trending upward in
pricing, notably for catastrophe-
exposed accounts, due to signifi-
cant  catastrophe  modeling
changes in the past year, industry
experts say.

Rick Vassar, general manager of
risk for Volkswagen Group of
America Inc. in Herndon, Va., said
the automaker’s first challenge
when working with business
interruption exposures is to quan-
tify the risk.

The “biggest challenge is trying
to determine, if we did have a
catastrophic loss that brought our
manufacturing plant in Chat-
tanooga offline...based on past
losses throughout the Volkswagen
global system, what the impact
would be and try to insure for the
maximum financial loss that may
occur should there be a covered
event,” Mr. Vassar said.

As manufacturers consider busi-
ness interruption risks, “the chal-
lenge is visualizing how events
can impact their business,” said
Jeffrey Beauman, Factory Mutual
Insurance Co.’s Johnston, R.IL.-
based vp and manager of all-risk
underwriting. The insurer does
business as FM Global.

“Measuring business interrup-
tion losses can often can lead to
some surprises,” he said. These
can include exposing the compa-
ny to risks they weren’t aware of
and the difficulty in quantifying
financial losses due to interrup-
tion of business operations.

It's not uncommon that an
insurance company can change its
loss reserves on a particular claim,
Mr. Beauman said.

For example, an adjuster exam-
ining the loss at a client’s manu-
facturing facility can see exactly
what equipment was burned or
flooded, get information on
upcoming sales and what the
product mix is for the quarter, Mr.
Beauman said.

“Yet at the time of that event,
when they’re standing in the rub-
ble, they still aren’t able to esti-
mate what the final business inter-
ruption may be by the time that
plant has been rebuilt,” Mr. Beau-
man said. “If you can’t predict
that when you're standing amid
the rubble, if you're a buyer of
business interruption insurance,
how can you predict that at the
time that you're trying to negoti-
ate your coverage?”

For Volkswagen, the company
decided to have its own fire
department as part of its sprawling
2 million square foot manufactur-

ing plant in Chattanooga, Tenn.,
that opened last year, Mr. Vassar
said.

When putting together the
insurance program with an
unnamed insurer, Volkswagen
estimated that if the plant went
offline for one day due to business
interruption, it would cost the car-
maker at least $5 million to $7
million per day in lost revenue,
Mr. Vassar said.

The second business interrup-
tion challenge is trying to fit the
risk within the framework of an
insurance budget that is provided
at a competitive price, Mr. Vassar
said.

“Our particular insurance pro-
gram is a global property program,
of which business interruption is a
component. We have that cover-
age and use the economies of scale
to be able to leverage the coverage
that we can receive for business
interruption and also to reflect a
lower premium,” he said.

However, a series of natural dis-
asters in Japan, New Zealand,
Thailand and the United States
last year compounded manufac-
turers’ contingent business inter-
ruption exposures and their accu-
mulation of risk, or a single-loss
event that could involve multiple
perils and types of coverage.

“The deep dive isn’t business
interruption, but more pro-
nouncedly in contingent business
interruption. And that is the huge
bugaboo,” said Jim Rubel, execu-
tive vp at Lockton Cos. L.L.C. in
New York.

“Insurance companies are petri-
fied of an earthquake and it hit-
ting multiple clients at the same
time—one event triggering busi-
ness interruption coverage and
property damage coverage on a
plethora of policies all at once,”
Mr. Rubel said.

Regarding earthquake and
wind-exposed property, insurers’
big fear is that they have contin-
gent exposures with many more
contingent receivers or suppliers
of those goods, Mr. Rubel said.

If there were to be an earth-
quake, insurers “fear is that all
these sublimits will trigger and it’s
an unknown commodity to the
carriers, so they will further sub-
limit contingent business inter-
ruption—especially after the disas-
ters in Japan where a lot of Amer-
ican manufacturers are obviously
getting their goods,” he said.

Risk managers who see the need
to clearly define and quantify
their supply chain exposures for
insurers to try to take advantage of
better coverage pricing can find
that a difficult task, experts say
(see related story).

Lance Becker, area president for
New York and global risk manage-
ment co-director at Arthur J. Gal-
lagher & Co. in New York, said the
brokerage has devised question-
naires to be sent to a manufactur-
er's suppliers to assess various risks.

“The biggest challenge manu-
facturing companies are having is
getting information on the sec-
ond-tier and third-tier (suppliers)

SPOTLIGHT

Be aware of who your key suppliers are

Risk managers who recognize
the need to clearly define and
quantify their supply chain
risks for insurers to try to take
advantage of better coverage
pricing can find that a difficult
task, experts say.

“What we try to do is to pro-
vide a list of suppliers to the
insurers and what the insurers
try to do is try to hold us to
that list, even though that is
kind of a fluid situation,” Rick
Vassar, general manager of risk
for Volkswagen Group of
America Inc. in Herndon, Va.,
said of supply chain risks.

“While we have a very good
handle on our own manufac-
turing facilities, identifying
and assessing all of the risks

and making sure they understand
the risks that are ahead,” he said.

Once data of a manufacturer’s
supply chain has been collected,
manufacturers need a system to
work closely with second- and
third-tier suppliers to spread the
supply risk geographically, Mr.
Becker said.

Some risk managers have tak-

associated with our external
partners is an area where we
are focusing much more atten-
tion,” said Scott P. Borup,
director of corporate risk man-
agement for Johnson & John-
son in New Brunswick, N.J.
Johnson & Johnson is
addressing this challenge by
working very closely with its
operating units to understand
who and where key suppliers
are in efforts to better under-
stand the risk. Part of the pro-
cess includes working with its
lead insurer to conduct on-site
supplier inspections and use
any recommendations from
the inspections to mitigate
risk, either through physical
improvements or contingency

en alternative approaches in
efforts to avoid the high cost of
contingent business interruption
coverage.

For example, some clients are
candidates for stock through-put
insurance, which is “a cargo-type
policy that insures stock from
where it's manufactured,” Lock-
ton’s Mr. Rubel said, noting that

planning, Mr. Borup said.

“If the insurance companies
can better understand and
underwrite the risk, they’re
going to be more willing to pro-
vide enhanced terms,” he said.

Johnson & Johnson purchas-
es contingent time element
extended coverage from
unnamed multiple carriers,
which protects it from inter-
ruptions caused by suppliers
that cannot be easily identified
down the supply chain, Mr.
Borup said.

“I think the losses in Japan
recently and in Thailand, with
the floods recently, are perfect
examples of why that coverage
is essential,” he said.

—By Mike Tsikoudakis

the coverage is not a solution for
everyone, as it covers a single loss
and not a continuous exposure.
Manufacturers can insure a spe-
cific type or amount of inventory,
especially if that inventory is in a
cat-exposed area, with a low earth-
quake deductible at a cheaper rate
than it can through conventional
property insurance, Mr. Rubel said.
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Factory closures
create new risks
for plant owners

Vandalism, theft
become big problems

for property owners
By RUSS BANHAM

The tally is sobering: 6 million
jobs lost and nearly 42,000 facto-
ries closed in the past decade.

And despite optimism in some
manufacturing quarters, continu-
ing economic uncertainty may
encourage additional plant shut-
downs in 2012.

For risk managers of the entities
that own these vacant buildings,
the challenges are complicated.
Not only are abandoned struc-
tures subject to vandalism and
arson, they are magnets for
thieves because of the high prices
paid for copper and other metals
used in flashing, wiring and pipes
(see related story).

These risks make the aban-
doned buildings difficult to
insure. Depending on the sched-
ule or number of buildings owned
by an entity, coverage may be
available only in the excess and
surplus lines market, and full cov-
erage is not guaranteed.

How worrisome is a vacant
building from a risk management
standpoint? The problem was
exacerbated with nearly 42,000
manufacturing facilities closing
and nearly 6 million workers los-
ing their jobs during the decade
that ended in 2010, according to
an April 2011 study by the Wash-
ington-based Information Tech-
nology & Innovation Foundation.

Sara Sirotzky, managing direc-
tor and Midwest manufacturing
practice leader at Marsh Inc. in
Chicago, cites a December 2010
event in the Windy City that
points up the threat.

“A laundromat in a blighted
area was closed by the owner, who
had no money to upgrade it and
no one to buy it,” she said. “In
effect, his hands were tied.”

Then, a group of area homeless
people battered by the city’s frigid
winter conditions tore down the
vacant building’s boarded-up win-
dows and burned the wood inside
it for warmth. The building erupt-
ed in flames that soon engulfed
adjacent structures.

“As firefighters fought the blaze,
the roof collapsed and killed two
of them,” Ms. Sirotzky said. “The
owners now confront both crimi-
nal and civil liability.”

Additionally, the shuttering of
factories fosters the closure of
neighboring businesses in urban
and rural areas across the country.
Selling a building or even renting
it becomes difficult as the area

becomes deserted, a sad collection
of hulking ruins. The problem was
exacerbated with nearly 42,000
manufacturing facilities closing
and nearly 6 million workers los-
ing their jobs during the decade
that ended in 2010, according to
an April 2011 study by the Wash-
ington-based Information Tech-
nology & Innovation Foundation.

Even giving a building away is
problematic.

“Some owners will offer the
structure to the local municipality
or city, but not many want it,”
said John P. Wood, senior vp and
senior property client adviser in
Marsh’s Chicago office. “The
costs—in  this economy—of
upgrading it are deemed too
high.”

Retained liabilities

If an owner can’t sell or even
give away an abandoned building,
it nonetheless retains the title,
along with the liabilities and
potential litigation exposures that
ownership may bring. There are
three recourses to limiting these
exposures: demolition, security
and insurance. Demolition does-
n’t absolve liability entirely, how-
ever. As Mr. Wood explained,
“You still have title.”

That leaves security and insur-
ance, neither worry-free.

“Some owners have vacant
buildings that show a replacement
cost of $3 million on the ‘State-
ment of Value,” but it is currently
worth nowhere near that
amount,” said Jay Little, vp of
commercial insurance at Kansas
City, Mo.-based broker Lockton
Cos. L.L.C. “Meanwhile, they’re
paying premiums and taxes based
on this value. And they're still vul-
nerable to a wide array of risks.
I've got 60 accounts dealing with

KEEP BUILDINGS SAFE

Experts recommend these steps for
mitigating risks in a vacant building.

= Board up the vacant building and
install fencing around it.

m Hire security guards.

m [nstall surveillance cameras and
alarm systems.

= Maintain proper temperatures to
prevent freezing in water pipes
and sprinkler systems.

m Check smoke detectors
routinely.

= Remove hazardous chemicals
and other requlated substances.

SPOTLIGHT

Precious metal theft creates costly problems

When a building is boarded up to protect against
intrusion, it ironically alerts criminals that a
potential treasure trove—copper, aluminum and
precious metals—may be there for the taking.

Although copper prices have fallen from their
$4.6-per-pound peak a year ago, at roughly $3.80
per pound the metal remains valuable.

Once a thief breaks into a building, it opens
the door to other risks, such as water damage,

mold and vandalism.

“We've seen situations where the building

Cos. L.L.C.

copper piping is stolen it results in significant
damage,” said Jay Little, vp of commercial insur-
ance at Kansas City, Mo.-based broker Lockton

To limit prospects for thieves and extract some
value from a soon-to-be-vacant structure, Frank
Westfall, vp of Philadelphia-based ESIS Inc., the
environmental, health and safety unit of ACE
Ltd., recommends the removal of copper, alu-

minum and precious metals from the building, if

owner has left the heat on and the water run-  use.
ning so the pipes won't freeze, and when the

these problems right now.”

Even if the owner has property
insurance, this does not guarantee
full coverage. The Insurance Ser-
vices Office Inc. property form
restricts coverage for vandalism,
theft, water damage and other
losses for a building that has been
vacant for more than 60 consecu-
tive days, so negotiations with car-
riers to assure coverage after 60
days must start during this period.

“Standard markets will still
write vacant buildings, but it’s get-
ting tiresome for them,” said Mr.
Little. “If you (own numerous
buildings), you can get away with
a couple vacant structures. If you
don't, carriers will try to restrict
certain perils like vandalism or
theft.”

Mr. Wood agreed: “It all
depends on the underwriting
guidelines—where the building is
located, the type of property and
what it's made of, the percentage
the building represents in the
total schedule, and so on. In some
cases you can get coverage; in oth-
ers you can't, in which case you
need an excess and surplus lines
approach.”

Even this can become knotty.
“The E&S market may slap on cov-
erage restrictions—actual cash val-
ue rather than replacement cover-
age, or replacement costs minus
physical depreciation,” Mr. Wood
said.

Consequently, the most secure

way to limit liability and loss
appears to be prudent risk man-
agement. Cal Beyer, head of com-
mercial manufacturing for Zurich
North America in Edina, Minn.,
recommends that risk managers
“establish first your plans for the
property—are you just moth-
balling it until operations can
resume, or fully prepared to shut it
down?” he said. “Each has differ-
ent considerations from a loss pre-
vention standpoint, and both are
subject to an array of different
(building) ordinances.”

Vulnerability analysis

Once this question has been
answered, Mr. Beyer advises devel-
oping a vulnerability analysis—a
checklist of potential losses and
related mitigation strategies, prior-
itized according to the frequency
and severity of each risk. Mitiga-
tion runs the gamut and begins
with contacting the local police
and fire departments about the
anticipated abandonment of a
building.

“In many municipalities, fire-
fighters will provide a risk assess-
ment free of charge and even
board up the vacant building for
you,” said Thomas LaCorte, assis-
tant vp and senior property spe-
cialist for the Eastern territory at
Chubb Corp. in Warren, N.J.
“They will also hang a ‘Keep Out’
sign on the building, warning fire-
fighters that it is vacant. This way,

the company indeed has no plans to restore it to

—By Russ Banham

if a fire breaks out, they’ll know to
attack it from the exterior and not
the interior, which is much safer.”

Other best practices include
fencing the building, hiring a
security guard to patrol it, and
installing surveillance cameras
and alarm systems. If the related
expense is considered onerous,
however, sources recommend rou-
tine surveillance by company per-
sonnel to check on the building’s
condition and status, in addition
to having neighbors alert the
owner regarding suspicious activi-
ty at the site.

It is also advisable to maintain
proper temperatures in the facility
to keep pipes from freezing and
prevent mold from forming in air
conditioning systems; ensure the
smoke detection system is opera-
ble; and keep the water on if the
building has a sprinkler system to
contain a possible fire.

Frank Westfall, vp of Philadel-
phia-based ESIS Inc., the environ-
mental, health and safety unit of
ACE Ltd., recommends a final best
practice: “If you have hazardous
chemicals or other regulated sub-
stances in the vacant building,
they should be inventoried and
moved to another operating loca-
tion of the business, or removed
and disposed of properly. Tanks
and process lines also should be
purged of fuels or chemicals and
disposed of properly. It’s just one
less thing to worry about.”
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Ouality control helps improve safety records

Manufacturers finding
production standards
help reduce injuries too

By SHEENA HARRISON

Manufacturers are using quality control and
efficiency standards to improve their safety
track records—a method that has contribut-
ed to fewer accidents in recent years at U.S.
manufacturing plants, experts say.

The International Organization for Stan-
dardization’s ISO 9001 quality standard and
the Six Sigma quality management proto-
col, among other programs, traditionally
have been used by manufacturers to
improve production processes.

However, many companies have realized
in the past decade that such programs can
be used to standardize their safety initiatives
and reduce risks on plant floors, said
Theodore Braun, industry director of manu-
facturing for Liberty Mutual Group Inc. in
Boston.

“Once they understood how to...manage
quality, they realized that there was a clear
relationship to safety and have moved for-
ward in that direction as well,” Mr. Braun
said.

Christopher Iovino, New York-based
managing director of Aon Global Risk Con-
sulting, said ISO and other manufacturing
standards have helped companies create
comprehensive safety programs that go
beyond rules from the U.S. Occupational
Safety and Health Administration.

“From an executive position, safety
should be viewed to be as critical as produc-
tivity and quality,” Mr. Iovino said. “Those
three elements need to be of equal weight
and importance within an organization.”

Barbara Wisniewski, vp of health and
safety for Birmingham, Ala.-based McWane
Inc., said the company adopted ISO stan-
dards for its safety program in 2003. The
maker of pipes, valves and plumbing also
has worked to certify its 25 plants in OSHA’s
Voluntary Protection Program, which rec-
ognizes employers that create comprehen-
sive safety standards and keep injury and ill-
ness rates below national industry averages.

Ms. Wisniewski said McWane has
reduced employee injuries by 60% since
2003 by adopting such programs.

“By wusing a systematic approach,
we...have the availability to sustain the pro-
grams, allow transparency throughout the
organization and also drive continuous
improvement,” said Ms. Wisniewski, whose
company has 5,300 employees nationwide.

Program-based safety procedures are
effective because they rely on various
employees to adopt and employ safety stan-
dards, rather than leaving the job solely to
safety professionals, said Edward Zabinski,
area senior vp for the casualty practice of
Itasca, Ill.-based broker Arthur J. Gallagher
& Co.

“When you open it up to a much larger
business population such as management,
and we engage the employees in that solu-
tion development, they have greater owner-
ship and a part in developing it,” Mr. Zabin-
ski said. “They’re more apt to attain that
goal.”

According to the Bureau of Labor Statis-
tics, 4.4 out of every 100 full-time manufac-
turing workers suffered a workplace injury
or illness in 2010. That's up slightly from
4.3 workers in 2009, but down from 5 work-
ers in 2008 and 5.6 in 2007 (see chart).

There were 324 fatalities among manu-
facturing workers in 2010, up from 319 in

2009 but down from 413 in 2008, according
to the BLS.

Experts note that cuts in manufacturing
employment have contributed to workplace
injury declines because there are fewer
workers to face workplace hazards.

There were 11.8 million manufacturing
employees in December 2011, according to
the BLS. That’s up slightly from 11.6 mil-
lion in December 2010, but down from 13.7
million in December 2007—the beginning
of the Great Recession.

In many cases, employees who directed
manufacturing safety programs were
among the workers who lost jobs during the
downturn, said Jim Collins, senior vp and
enterprise team leader at Lockton Cos.
L.L.C. in Kansas City, Mo.

Manufacturers tended to outsource their
risk management practices to companies
such as Lockton during that time, Mr.
Collins said.

“They’re now looking to (Lockton) to
provide that safety director instruction,
where they had somebody in-house to do it

before,” Mr. Collins said.

As manufacturing employment increased
slightly last year, many of the newer jobs
have included openings for safety profes-
sionals, said Annamarie Gibbs, Kansas City-
based senior vp and manager of risk control
services for Lockton.

“They understand that there has to be
somebody within their organization to own
this,” Ms. Gibbs said. “The broker can be an
extension of their risk management team,
but they cannot run it day to day because
they're not there day to day.”

While many companies have been able
to improve their safety records in the past
several years, Liberty Mutual’s Mr. Braun
said some manufacturers have had difficul-
ty with safety improvements as they try to
balance other economic and operational
pressures.

“You still have a number of organizations
who...just don’t get it and are still simply
concerned with OSHA conformance,” Mr.
Braun said.

In order to motivate such manufacturers,

many companies must be shown how a
safer workplace can boost their bottom line,
Aon’s Mr. lovino said.

For instance, Aon often shows manufac-
turing clients how safety improvements
also can make their production cycles more
efficient—which sometimes translates into
“hundreds of thousands of dollars” in sav-
ings for a company, Mr. Iovino said.

“The discretionary spend they have is
limited,” Mr. Iovino said. “Therefore, their
internal safety teams, consultants, insur-
ance companies or brokers need to demon-
strate that spending money in the safety
arena will ultimately save them money,
both from a retained loss and an operating
efficiency perspective.”

Mr. lovino believes safety will take on an
increasing focus with manufacturers as they
work to rebound from the recession.

“If these U.S. manufacturers have global
operations, or they choose to grow globally,
these safety management system protocols
need to be considered ‘Best Practices’ for
them going forward,” Mr. Iovino said.

A



14 | February 6, 2012 Business Insurance

Insurance capacity
still available to cover
most manufacturers

By LOUISE KERTESZ

Manufacturers in the consumer
products and food industries are
facing increased liability claims
and product recalls as a result of
new laws and growing consumer
awareness of safety and quality.

Product liability insurance, a
greater focus on quality control,
and contract negotiations that
transfer risk to suppliers are all
part of a company’s defense
against product liability losses,
experts say.

Since the passage of the FDA
Food Safety and Modernization
Act, signed into law in January
2011, and the Consumer Product
Safety Improvement Act of 2008,
product liability and recalls have
become special concerns in the
consumer products and food
industries, said Katherine Cahill,
global product risk practice leader
for the Marsh Risk Consulting
unit of Marsh Inc. in New York.

Product liability insurance
prices are “very competitive” for
manufacturers across all industries
with a focus on quality control,
and there is ample capacity, said
Tony Hardy, partner and global
casualty practice leader at Lockton
Cos. L.L.C. in London. However,
insurers “will obviously pay due
regard to where manufacturers’
raw materials are coming from,”
he added (see related story).

AP PHOTO

A truckload of live turkeys arrives at the Cargill turkey processing plant in Springdale, Ark., in August. Since the
passage of various safety laws, product liability and recalls have become concerns in the food industry.

“We consumers like cheap
products, and manufacturers are
trying to provide them by sourc-
ing cheaper components offshore,
but that creates liability risks,”
said lan Harrison, partner and
global recall practice leader at
Lockton in London. The manufac-
turer can face product liability
claims as well as economic risk
from recalls and damage to its

brand, he said.

The FDA now has statutory
authority to conduct product
recalls on food, whereas before
they could only request a recall,
Ms. Cahill said. As a result, food
producers are pushing liability
down to raw materials suppliers,
more of which are obtaining prod-
uct liability insurance and product
recall insurance, she said.

“A large number of food-related
companies buy product recall
insurance, also called product
contamination insurance,” said
Louis Lubrano, senior vp of global
crisis management for Liberty
International Underwriters, the
global specialty lines division of
Liberty Mutual Group Inc., in
New York. About 10 carriers sell it,
including LIU, Houston Casualty
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New laws lead to more product liability claims

Co., American International
Group Inc., Crum & Forster, C.V.
Starr & Co. Inc. and five or six
Lloyd’s of London syndicates, he
said.

As part of the underwriting pro-
cess, “We develop an application
geared toward identifying the risk
of contamination during the pro-
duction process. We also ask what
you do in the event of a recall.
Most large companies have that
plan in place,” Mr. Lubrano said.

A network of food safety con-
sultants provided by global securi-
ty specialists red24 “makes valu-
able recommendations,” he said.
“Buying (product recall insurance)
forces you as a company in the
food business to look at your con-
trols,” he said.

The Consumer Product Safety
Improvement Act, which applies
to all companies manufacturing
or distributing consumer goods,
steps up reporting requirements
and recall obligations if they have
a potential to cause harm, Ms.
Cahill said.

For companies in general man-
ufacturing, such as Boston-based
Cabot Corp., a fine particle manu-
facturer, “our focus is not as much
on the insurance piece but on the
loss prevention piece,” said
William Milaschewski, the com-
pany’s director of risk manage-
ment.

Cabot manufactures particles
including carbon black, a reinforc-
ing agent, for tire manufacturers.
Cabot has had “a small handful of
product liability claims, of very

Continued on next page

U.S. manufacturers step up efforts to manage Chinese supplier risks

By LOUISE KERTESZ

American manufacturers buying prod-
ucts from Chinese suppliers are taking
steps to protect themselves from product
liability claims and ensure the quality
and safety of their goods.

In the past, U.S. manufacturers buying
products from contract manufacturers in
China “would keep their fingers crossed
that those manufacturers had some
product liability coverage,” said Claude
Gallello, international practice leader at
Willis North America in New York, a
unit of Willis Group Holdings P.L.C.

Now Willis works with ACE Ltd. and
Chartis Inc. to issue a product liability
policy to a Chinese manufacturer that
names the American manufacturer as an
additional insured. The U.S. company’s
excess policy would respond after that,
Mr. Gallello said.

“My advice to risk managers who have
international exposure is to figure out
where the loss resides in terms of the
policy,” he said. Mr. Gallello has devel-
oped a product liability matrix to help
risk managers understand which of their
policies covers a loss depending on
where the product is made, where it is

CHINESE SUPPLIES

Tips on managing product liability risks

= Ensure suppliers have product liability
insurance.

m Use insurer with global capabilities.

m Detail exact product specifications to
supplier.

m Put formal quality control measures in
place.

sold, where the occurrence takes place
and where a suit is brought.

It's also important to “work with an
underwriter who has the capability of
investigating claims anywhere in the
world,” he said. In the case of the loss of
an eye, or a death, “usually the first 48
hours are very important because you
need to investigate if it’s a manufactur-
ing negligence or if the individual is
responsible,” Mr. Gallello said.

Any Chinese supplier to Morristown,
N.J.-based Honeywell International Inc.

“is required to have product liability
insurance. We're encountering a lot of
suppliers that don’t have insurance. We
have had pushback, and we try to select
the best suppliers that have insurance,”
said corporate risk manager Paul B. Piazza.

Honeywell also is “in the early stages
of discussing setting up a vehicle that
can provide (product liability) insurance
to mostly Chinese suppliers that can’t
get insurance,” Mr. Piazza said. If an
insurer is chosen for this vehicle, “the
underwriters would be familiar with the
product. We're also exploring using our
captive in Bermuda; the Chinese suppli-
ers would pay premium to our captive,”
he said.

Rockford, Ill.-based Mega Fabrication
Inc., a metal fabrication manufacturer,
buys components from vendors all over
the world, including China, said Chief
Financial Officer John P. Claxton. The
company also pays a Chinese manufac-
turer to assemble its smallest product line,
he said. A U.S. insurer provides product
liability coverage for Mega Fabrication’s
Chinese and U.S. operations, he said.

“What we found is that when you out-
source, you've got to know something
well to teach it. Outsourcing to China

forced us to get that down on paper and
make sure our (blue)prints were 100%
accurate. What we found is that when
we did that, we actually got better parts”
with fewer reworks needed in-house, Mr.
Claxton said.

“The other part of that strategy is when
we decided to go to China, we embraced
it fully. We designed roles for two people
from our own machine shop to become
global sourcing individuals. They spent
time with our vendors—we embraced
that sourcing channel and built a very
strong support supply chain. We spent a
lot of time traveling, working with our
vendor, helping them be successful. A lot
of U.S. companies may miss that. We're
really living it—diving in,” he said.

In addition, he said, quality control
was formalized when the company
became an outsourcer. “We realized we
really have to focus on a quality and
inspection process.”

The company recently engaged a glob-
al engineering consulting firm that is
able to discuss technical matters in Chi-
nese with the vendor and inspects com-
ponents in China to make sure they're
“in spec” before they leave the factory,
Mr. Claxton said.
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low frequency and severity, and it
shows that our risk is small and
that we have a very good process
to ensure the safety of our prod-
ucts,” Mr. Milaschewski said.

In the case of a recall, “the issue
is never with our product, because
it’s used by our customers along
with other additives,” he said.

Primary insurance is written
through Cabot’s captive, and the
manufacturer purchases excess
coverage through “longtime part-
ners” including Chartis Inc., XL
Group P.L.C., Iron-Starr Excess
Agency Ltd. and Catlin Group Ltd.

“Our real focus is on new and
emerging products, such as nano-
materials, to make sure they are
safe to work with and that they’re
well-studied,” he said.

Cynthiana, Ky.-based E.D.
Bullard Co., which makes person-
al protective equipment such as
hard hats, has not had a recall in
15 years, said Roger Andrews,
director of risk management. Mr.
Andrews attributes the company’s
“really good claims experience” to
“aggressive quality control and
rigorous testing in our own labs.”

While experiencing “a lot of lit-
igation,” the company has a “liti-
gation management philosophy”
of “not paying nuisance settle-
ments,” which has resulted in
most cases being dismissed, Mr.
Andrews said.

For auto manufacturers, “one of
the biggest risks from a financial
standpoint is the punitive damage
award,” said Mike Stankard, man-
aging director of Aon Risk Solu-
tions’ industrial and materials
practice and automotive practice
in Southfield, Mich. “A lot of the
legal strategy is around settling
with the plaintiff out of court,”
because a sympathetic jury might
award not only compensatory
damages including loss of income,
but “they want to send a message
that the company ought to be
punished because they didn’t
make it safe,” he said.

“Auto product recall insurance
is sought by auto component
manufacturers, and there’s a
much more restricted capacity”
than for product liability insur-
ance, said Bernie Steves, managing
director of Aon Risk Solutions’ cri-
sis management practice in Chica-
go. “Generally, the liability gets
pushed to component parts man-
ufacturers, (although) a minority
of auto suppliers buy recall cover-
age. It's a function of availability,
and it can be expensive,” he said.

As more new technologies such
as collision avoidance are intro-
duced into automobiles, “this may
create a whole new set of product
liability claims because consumer
expectation has been heightened,”
Mr. Stankard said. Another risk in
the future may be driver distrac-
tion. A plaintiff attorney could
claim, “My client was injured
because you overloaded the vehi-
cle with electronics,” he said.

“The first line of defense is qual-
ity control upfront,” but the pace
of technology makes it difficult to
keep pace with quality control
technology, said Mr. Steves. The
second is “being able to respond
when an incident occurs” in order
to do an accurate recall.

That's followed by effectively
communicating the message
“before the media has gone wild
with it,” he said.

Morristown, N.J.-based Honey-
well International Inc., which
manufactures a range of products,
“has minimal exposure from the
consumer side,” said the compa-
ny’s corporate risk manager, Paul
B. Piazza. But as the largest manu-
facturer of auto turbochargers,
Honeywell has a fully insured
“product recall front” with Swiss
Re Ltd., which provides a certifi-
cate of insurance to an auto man-
ufacturer that requests it. Honey-
well reimburses Swiss Re for any
losses; however, it has not had
any insured losses with its current
line of products for auto manufac-

turers, Mr. Piazza said.

Chubb Corp., which covers
auto parts manufacturers, is find-
ing that Tier 3 suppliers, such as
metalworking job shops, are ask-
ing for guidance in demonstrating
that they understand products lia-
bility law and loss prevention, said
Ann Minzner Conley, vp and
executive liability loss control spe-
cialist in Whitehouse Station, N.J.

Chubb offers “a one-hour web-
cast introduction to product liabil-
ity loss prevention—knowing the
law, how product liability can
affect your specific sector, and
what kinds of losses there have
been in products similar to those
you make,” such as components
implicated in auto accidents,
she said.
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Toyota recalled about 51,000 of its Tundra trucks in April to inspect the
rear drive shafts that may include a component that can break. A minority
of auto manufacturers buy recall coverage.
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Liberty Mutual offers
crisis management cover

BOSTON—Liberty Mutual Insur-
ance Co. is offering a crisis man-
agement endorsement that
would help firms pay for public
relations support when a prob-
lem arises.

The endorsement, which is
being offered in conjunction with
its commercial lead umbrella poli-
cy form, pays up to $50,000 in
public relations support from New
York-based public relations firm
Weber Shandwick.

The endorsement allows
insured businesses up to 72 hours
from the onset of the crisis to file
a claim, whereas many crisis man-
agement policies require notifica-
tion within 24 hours, Boston-
based Liberty Mutual said.

“Our endorsement gives policy-
holders the flexibility to respond
to the two broad types of crises
faced by most midsize companies:
immediate and emerging,” Danya
Kazakavich, chief underwriting
officer at Liberty Mutual, said in a
statement.

“Sometimes a situation is clear-
ly a crisis that needs immediate
action. Other times, it can take
days for a situation to rise to the
level of a full-blown crisis. Giving
policyholders 72 hours to identify
a crisis and file a claim lets them

effectively manage both types,”
he said.

While the policy’s standard lim-
it is $50,000, additional coverage
up to $250,000 is available, Liber-
ty Mutual said.

Milliman risk institute
focuses on ERM solutions

SEATTLE—Milliman Inc. has
formed a risk institute to provide
scientific-based thought leader-
ship on enterprise risk manage-
ment for senior-level executives to
help them better manage their
risks.

The Milliman Risk Institute
consists of an advisory board of
eight risk management profes-
sionals to provide experience- and
data-driven expertise, the Seattle-
based insurance and risk manage-
ment consulting firm said.

ERM “means different things to
different people and organiza-
tions,” Mark Stephens, director of
risk advisory services at Milliman
and executive director of the risk
institute, said in a statement.
“Every ERM strategy has a differ-
ent level of maturity and is influ-
enced by regulation, industry,
company size and countless

unique business characteristics.”

The advisory board, which
includes four Milliman execu-
to publish market

tives, is
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Excess liability coverage
for builders, contractors

DALLAS—Umbrella/liability insur-
ance for the residential building
and contractor markets is being
introduced in Texas by Builder
Agent Network, the managing
general agency for Builders Insur-
ance Group Inc.

According to a statement by the
Dallas-based MGA, Builder Agent
Network’s product provides cus-
tomizable excess liability coverage
options depending on a client’s
specific risk profile and includes
coverage for subsidence and
injury to a subcontractor’s
employees.

“Our goal is to meet the needs
of the building community by
providing insurance to work
alongside the best practices of risk
management, as taught by the
Texas Assn. of Builders,” Anne
Sheahen, Builder Agent Network
vp, said in the statement.

For more information, contact
Ms. Sheahen at 972-512-7728, or
Becky Walker, an underwriter at
Builder Agent Network, at 972-
512-7770.

P/C insurance guide
expanded with new risks

AUSTIN, Texas—The National
Alliance Research Academy has
published the eighth edition of
“Property & Casualty Insurance
Essentials.”

At 500 pages, the book offers
new sections on a variety of liabil-
ity—cyber, liquor, directors and
officers, and personal liability—as
well as equipment breakdown-res-
idential, floater policies, in-home
business and flood insurance,
among others.

Expanding the book’s offerings
makes it more useful for those
beginning in the field, said Jim
Cuprisin, research director at the
Austin, Texas-based National
Alliance Research Academy.

“It's also a good reference
source for people who've been in
the industry for a while,” he
added.

For more information, contact
Mr. Cuprisin at 512-349-6114 or
jeuprisin@scic.com. A print edi-
tion is $65 and an electronic ver-
sion is $55.
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U & GOINGS
CLOSE

JOHN
SULLIVAN

NEW JOB TITLE: London-based
director of reinsurance, Cooper Gay & Co. Ltd.

PREVIOUS POSITION: London-based director of Global Re Specialty
Marine, Aon Benfield

INDUSTRY CHALLENGES: Maintaining a symbiotic alliance with
commercial partners and keeping pace with ever-changing
requirements through innovative and competitive products.

INDUSTRY OUTLOOK: The marine sector of insurance is by nature a
movable feast and, therefore, continually changing. However,
technology is such that risk factors can be exponentially mitigated,
which offers excellent prospects to serious and attentive participants.

FIRST MARKET EXPERIENCE: Filing clerk with marine reinsurance
brokers Bell Nicholson Henderson Ltd. in 1975 before advancing
through the company to holdings board director.

ADVICE: We all endure pressure and tension from time to time. The
better we can control this, the less we are likely to suffer. Whether
we miss a train, are stuck in a traffic jam, drop our sandwich ‘sunny
side down' or lose an insurance deal, we should try to stand back
and look at ourselves across the room and ask if this will be an issue
in five years' time. In 99% of cases this is not the case, and we are
worrying about nothing. The sooner this can be recognized, the
healthier we feel.

OUTSIDE THE INDUSTRY, A DREAM JOB: | love sports and think my
ideal occupation would be a professional tennis player, traveling the
world, following the sun, earning an enviable income, enjoying an
adoring fan club, staying fit and enjoying what | do. If only | had the
ability!

HOBBIES: Running, cricket, rugby, music and fine wine.
MOST PASSIONATE ABOUT: My family.

FAVORITE BOOK: The Holy Bible.

CAN'T-MISS TV SHOW: “Dexter.”

FAVORITE MEAL: Foie gras with Sauternes, medium steak with
Barolo, banoffee pie with orange muscat, and cheese and biscuits
with a vintage port.

ON A SATURDAY AFTERNOON: Pub lunch, taking the kids to the park
and watching a top game of rugby.
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VISIT www.businessinsurance.com/ComingsandGoings
for a full list of this week's personnel moves and promotions.
Check our Web site daily for additional postings and sign up
for the weekly email.
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American:

PBGC opposes
termination

CONTINUED FROM PAGE 1

funded pension plans.

“American’s pension plans are very
expensive—we spend more on them than
our competitors spend on their retirement
plans. We simply do not see a way we can
secure the company’s future without termi-
nating our defined benefit plans,” the Fort
Worth, Texas-based airline said in a state-
ment, which also detailed extensive job cuts
American intends to make.

“If this liability is not eliminated, we will
need to have more than $800 million each
year in additional savings to service the
unfunded liabilities,” said the airline, which
had net losses of nearly $4 billion from
2008 through 2010. 2011 results are not yet
available.

If the four plans, which have about
130,000 participants, are taken over by the
PBGC, it would be the largest loss in the
agency'’s history.

According to preliminary PBGC esti-
mates, the plans have about $8.3 billion in
assets and about $18.5 billion in promised
benefits. If they fold, the PBGC would be
liable for about $17 billion in benefits,
resulting in an $8.7 billion loss to the agen-
cy.
That would eclipse the previous PBGC
record loss, $7.4 billion in its 2005 takeover
of five United Airlines’ pension plans.

PBGC Director Joshua Gotbaum says the
agency will oppose the termination, noting
that the airline has yet to prove it no longer
can afford the plans.

“Before American takes such a drastic
action as killing the pension plans of
130,000 employees and retirees, it needs to
show there is no better alternative. Thus far,
they have declined to provide even the
most basic information to decide that,” Mr.
Gotbaum said in a statement.

Pension observers, though, say the PBGC
faces long odds in convincing the bankrupt-
cy court that American Airlines can afford
the plans.

“Usually, judges rule in favor of the
debtor,” a Washington pension attorney
said, noting that bankruptcy courts want to
ensure a successful reorganization and the
debtor’s exit from bankruptcy.

Still, the PBGC has had successes. The
agency cited Visteon Corp., a former Ford

DEEP DESCENT

PBGC faces S17 billion
in pension liabilities
if AA terminates plans

FORT WORTH, Texas—If American Air-
lines Inc. terminates its four hugely
underfunded pension plans, the
responsibility for paying billions of dol-
lars in benefits to plan participants will
shift from the airline to the Pension
Benefit Guaranty Corp.

This year, American Airlines esti-
mates plan participants will receive just
over $600 million in benefits if it does-
n't terminate its pension plans. Benefit
payments would increase to $678 mil-
lion in 2013 and $738 million in 2014,
according to a 2010 10-K report—the
latest available—filed by parent compa-
ny AMR Corp. of Fort Worth, Texas.

From 2015 through 2019, plan par-
ticipants would receive $4.63 billion in
payments from the airline’s plans.

If the plans are terminated, the PBGC
would be responsible for paying the
bulk of those promised benefits.

The PBGC says that according to its
preliminary estimates, it would be liable
for a total of about $17 billion in bene-
fits earned by American Airlines
employees, retirees and dependents.

The PBGC does not have a breakout
of the benefit payments it would have
to make over the next seven years.

The PBGC, though, would not be
liable for all pension benefits earned by
the airline’s employees and retirees. The
maximum annual benefit—payable at
age 65—guaranteed by the PBGC is

Motor Co. parts unit that intended in 2009
to terminate three of its pension plans as
part of bankruptcy reorganization.

“We showed Visteon they could reorga-
nize successfully without terminating their
employees’ plans. Today, the company’s
23,000 workers and retirees continue to
receive the benefits they’'ve earned,” Mr.
Gotbaum said in a statement last month.

In some situations, though, the PBGC
dropped opposition to plan termination—
an example being United’s pension plans—
after evidence showed the plan sponsor
could not successfully emerge from
bankruptcy and still fund the plans.

What has happened to commercial airlines’ pension plans?

AIRLINE (E‘FU;ALE\%!RS
American Airlines Inc. 4
United Airlines Inc. 4
US Airways Group Inc. 4
Delta Air Lines Inc.*** 1
Pan American World Airways Inc. 3
Trans World Airlines Inc. 2

*American announced intent to terminate plans on Feb. 1.

**Preliminary estimate.

TERMINATION  PARTICIFANTS  L0SS
2012* 130,000 $8.7 billion**
2005 123,957 $7.35 billion

2003, 2005 49,337 $2.75 billion
2006 13,291 $1.72 billion
1991, 1992 31,199 $841.1 million
2001 32,263 $640.5 million

***Delta also sponsors a frozen plan for nonpilot employees and retirees and three frozen plans covering employees and
retirees of Northwest Airlines Corp., which Delta acquired in 2008.

Source: Pension Benefit Guaranty Corp.
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The Pension Benefit Guaranty Corp. would be responsible for paying American Airlines
Inc. employees' pension benefits if four underfunded plans are terminated.

$54,000 for plans that terminated in
2011, and nearly $56,000 for plans ter-
minating this year.

Some veteran American Airlines

“We opposed termination for as long as
there was an economic case to be made that
one or more of the plans were affordable. As
UAL'’s financial condition continued to
worsen, we could no longer make the case
of plan affordability,” the PBGC said in a
statement.

If the PBGC were to take over

pilots, for example, have earned bigger
benefits, which they would lose if the
plans are terminated.

—By Jerry Geisel

underfunded plan sponsors pay an addi-
tional $9 per $1,000 of plan underfunding.
Even  before American  Airlines
announced its intent to terminate its plans,
the PBGC in September asked Congress for
a substantial hike in premiums as well as
authority to set future premi-

American Airlines’ plans, the
agency'’s record 2011 deficit of
$26 billion could jump nearly
one-third, putting more pres-
sure on Congress to take action
to prevent the agency from
eventually running out of cash
to pay guaranteed benefits to
participants in the nearly 4,300
failed plans the agency has tak-

um levels. No congressional
action has been taken yet on
that proposal.

While it’s difficult to project
if other big underfunded pen-
sion plan terminations will be
on the horizon, a key variable
will be the future health of the
economy, said Jonathan Barry,
a partner in the Boston office
of Mercer L.L.C.

€n over.

All of the options before law-
makers to prevent that from
happening are unattractive, said
Bradley Belt, a former PBGC
executive director and now
senior managing director with
think tank Milken Institute in
Washington. Those options are
raising premiums that all
employers with defined benefit
plans pay the PBGC, cutting
benefit guarantees or seeking a
taxpayer-funded bailout.

“There are no easy choices,
but at the end of the day, the
hole has to be filled,” Mr. Belt
said.

“There will have to be some
kind of adjustment,” said John
Ehrhardt, a principal with Milliman Inc. in
New York.

Currently, employers pay a base annual
premium of $35 per plan participant, while

Joshua Gotbaum,
Pension Benefit
Guaranty Corp.

What is encouraging,
though, is that some large
companies are increasing plan
contributions significantly, Mr.
Ehrhardt said.

For example, Ford recently
said it is contributing about
$3.5 billion to its plans this
year, up from about $1.1 bil-
lion last year.

A simple rise in investment
interest rates could reduce
required contributions by pen-
sion plan sponsors, experts say.

“If, as many expect, today’s
extraordinarily low interest
rates return to historical levels,
many of the pension liability
challenges facing the PBGC
and employers alike will be sig-
nificantly eased,” said Jim Keightley, a for-
mer PBGC general counsel and now a part-
ner with Keightley & Ashner L.L.P. in
Washington.
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Transactions: Broker M&As increasing

CONTINUED FROM PAGE 4

broker group—a major decrease in
2009 and 2010, with a modest
uptick in 2011.

m Conversely, private equity-
backed firms were very active and
picked up the slack in late 2010
and throughout 2011, recording
the second-largest number of
deals after the private broker
group.

Of some note is the meteoric
rise of Lake Mary, Fla.-based
AssuredPartners Inc., backed by
Chicago-based private equity firm
GTCR L.L.C. AssuredPartners
closed three significant deals in

REPORTED M&A TRANSACTIONS BY QUARTER

BY BUYER TYPE
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the final four months of 2011,
representing approximately $130

million in revenue, and wrapped
another deal in January for a total
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LEGAL NOTICE

IN THE MATTER OF THE LIQUIDATION OF
NEW YORK SURETY COMPANY
Supreme Court County of Nassau
Index No.: 17005/98
NOTICE
Pursuant to an order of the Supreme Court of the
State of New York, County of Nassau (“Court”), en-
tered on September 21, 1998 (“Liquidation
Order”), the then Superintendent of Insurance of
the State of New York and his successors in office
were appointed as liquidator (“Liquidator”) of New
York Surety Insurance Company (“NYSCO”) and, as
such, has been directed to take possession of
NYSCO’s property, liquidate its business and af-
fairs, and dissolve its corporate charter pursuant
to Article 74 of the New York Insurance Law (“In-
surance Law”). The Superintendent of Financial
Services of the State of New York has now suc-
ceeded the Superintendent of Insurance as Lig-
uidator of NYSCO. The Liquidator has, pursuant to
Insurance Law Article 74, appointed Jonathan L.
Bing, Special Deputy Superintendent of Financial
Services (“Special Deputy”), as his agent to liqui-
date the business of NYSCO. The Special Deputy
carries out his duties through the New York Liqui-
dation Bureau, 110 William Street, New York, New
York 10038. The Liquidator has submitted to the
Court a verified petition (“Verified Petition”) seek-
ing an order: (i) approving the Liquidator’s initial
report on the status of the liquidation of NYSCO
(“Initial Report”) and the financial transactions de-
lineated therein; (ii) establishing March 31, 2012
as the bar date (“Bar Date”) for presentment of all
claims other than claims for administrative costs
and expenses; (i) authorizing and directing the
Liquidator to consider only those claims for actual
losses arising under policies issued by NYSCO that
are presented to the Liquidator on or before the
Bar Date; (iv) barring and discharging all claims for
losses reported after the Bar Date; (v) authorizing
the continued payment of administrative costs and
expenses; (vi) authorizing the Liquidator to distrib-
ute NYSCO’s assets, consistent with this Court’s
orders and the priorities set forth in Insurance Law
Section 7434, to those creditors of NYSCO with al-
lowed claims, to the extent that, in the Liquidator's
discretion, sufficient funds are available; (vii) ex-
tending judicial immunity to the Superintendent in
his capacity as Liquidator of NYSCO, his succes-
sors in office and their agents and employees, for
any cause of action of any nature against them, in-
dividually or jointly, for any act or omission when
acting in good faith, in accordance with the orders
of this Court, or in the performance of their duties
pursuant to Insurance Law Article 74; and (viii)
granting such other and further relief as this Court

deems appropriate and just.

A hearing is scheduled on the Verified Petition on
the 16th day of March, 2012, at 9:30 a.m., before
the Honorable Thomas P. Phelan, JSC, New York
Supreme Court at the Courthouse, IAS Part 2, 100
Supreme Court Drive, Mineola, New York 11501.
If you wish to object to the Verified Petition, you
must serve a written statement setting forth your
objections and all supporting documentation upon
the Liquidator and Clerk of the Court, at least
seven business days prior to the hearing. Service
on the Liquidator shall be made by first class mail
at the following address:

Superintendent of Financial Services
of the State of New York as
Liquidator of New York Surety Company
110 William Street
New York, New York 10038
Attention: John Pearson Kelly

General Counsel

In order to participate in NYSCO's liquidation pro-
ceeding, all claims, with all supporting documen-
tation, must be presented to the Liquidator on or
before the Bar Date, which is the last date set by
the Court to present claims in NYSCO's liquidation
proceeding.
The Verified Petition and Initial Report are available
for inspection at the above address. In the event
of any discrepancy between this notice and the
documents submitted to Court, the documents
control.
Requests for further information should be di-
rected to the New York Liquidation Bureau, Credi-
tor and Ancillary Operations Division, at (212)
341-6665.
Dated: January 18, 2012

Benjamin M. Lawsky

Superintendent of Financial Services of the

State of New York as Liquidator of

New York Surety Company

IN THE MATTER OF THE CONSERVATION
OF THE TRUST FUNDS OF
RELIANCE INSURANCE COMPANY
AS SUCCESSOR IN INTEREST OF
RELIANCE INSURANCE COMPANY OF ILLINOIS
Supreme Court of the State of New York
County of New York - Index No.: 403409/02
NOTICE

Pursuant to an order of the Supreme Court of the
State of New York, County of New York (“Court”),
entered November 18, 2002, the then-Superinten-
dent of Insurance of the State of New York and his
successors in office were appointed as conserva-
tor (“Conservator”) of a certain trust fund (“Trust
Fund”) of Reliance Insurance Company of Illinois
(“RICI”) and, as such, has been directed to con-
serve funds in the Trust Fund pursuant to Article
74 of the New York Insurance Law (“Insurance
Law”). The Superintendent of Financial Services
of the State of New York has now succeeded the
Superintendent of Insurance as Conservator of
RICI. The Conservator has, pursuant to Insurance
Law Article 74, appointed Jonathan L. Bing, Special
Deputy Superintendent (“Special Deputy”), as his
agent to carry out the responsibilities of the Con-
servator, through the New York Liquidation Bureau
(“Bureau”), 110 William Street, New York, New
York 10038. The Conservator, by the Special
Deputy, has submitted to the Court a verified peti-
tion (“Verified Petition”) seeking an order: (a) ap-
proving the conservation agreement
(“Conservation Agreement”) executed on October
14, 2011, a copy of which is annexed to the Veri-
fied Petition as Exhibit 1, by and between Michael
F. Consedine, Insurance Commissioner of the
Commonwealth of Pennsylvania as liquidator (“Lig-
uidator”) of the Reliance Insurance Company enti-
ties, including RICI, and the Conservator; (b)
authorizing the Conservator to distribute the Trust
Fund to the Liquidator in accordance with the
terms of the Conservation Agreement; (c) releasing
and discharging, upon distribution of the assets in
accordance with the terms of the Conservation
Agreement and the filing of a final report, the Con-
servator, his predecessors and successors in of-
fice, their agents, attorneys and employees, from
any and all liability arising from their acts or omis-
sions in connection with this proceeding; (d) au-
thorizing the Conservator to take further actions
which he, in his discretion, deems advisable for
the protection of creditors and of the assets in his
possession and for the termination of this proceed-
ing; and (e) providing for such other and further re-
lief as this Court.

The matter is scheduled for submission on the
9th day of April, 2012 (“Return Day”), at 9:30 a.m.,
before the Court, at the Motion Submission Part,
Room 130, at the courthouse located at 60 Centre
Street, New York, New York 10007. If you wish to
object to the Verified Petition, you must serve a
written statement setting forth your objections and
all supporting documentation upon the Conserva-
tor and Clerk of the Court, at least fifteen business
days prior to the Return Day. Service on the Con-
servator shall be made by first class mail at the fol-
lowing address:

Superintendent of Financial Services of the

State of New York as Conservator of

Reliance Insurance Company of lllinois

110 William Street

New York, New York 10038

Attention: John Pearson Kelly

General Counsel

By filing the Verified Petition, the Conservator is
seeking the approval of the Conservation Agree-
ment from the Court. The Verified Petition and
supporting papers are available for inspection at
the above address. In the event of any discrep-
ancy between this notice and the documents sub-
mitted to Court, the documents control.
Requests for further information should be
directed to the Bureau’s Legal Division at
(212) 341-6755.

Dated: January 24, 2012

Benjamin M. Lawsky

Superintendent of Financial Services

of the State of New York as Conservator of

Reliance Insurance Company of lllinois

Need to Publish a
Legal Notice,

Announcement or RFP ¢
Contact Monique Murray at 212-210-0129

IN THE MATTER OF THE REHABILITATION OF
FRONTIER INSURANCE COMPANY
SUPREME COURT, ALBANY COUNTY
INDEX NO. 97/06
NOTICE OF FILING OF PROPOSED
REHABILITATION PLAN

BENJAMIN M. LAWSKY, the Superintendent of
Financial Services of the State of New York, in his
capacity as Rehabilitator (the “Rehabilitator”) of
Frontier Insurance Company (“Frontier”) hereby
gives you notice that the Supreme Court of the
State of New York, County of Albany, has issued an
Order to Show Cause dated January 13, 2012, re-
quiring that any interested person or his, her or
their attorneys, show cause before the Court at the
Albany County Courthouse, 16 Eagle Street, Al-
bany, New York, on the 6th day of April, 2012, at
9:30 in the forenoon of that day, or as soon there-
after as counsel can be heard, why an Order
should not be made (i) granting the Verified Peti-
tion of the Rehabilitator for an Order approving his
Plan of Rehabilitation for Frontier; and (ii) allowing
the Rehabilitator such other and further relief as
the Court may deem just and proper.

Please take notice:

1. Thatthe Order to Show Cause and the papers
upon which it is granted are posted on the website
maintained by the New York Liquidation Bureau at
http://nylb.org;

2. That the proposed Plan would authorize the
Rehabilitator to continue to settle and pay claims
under policies in his sole discretion;

3. That, because of Frontier’s limited funds, the
proposed Plan would require the Rehabilitator to
obtain Court approval as a condition to settlement
and payment of any surety or other claim against
Frontier;

4. That objections to the Order to Show Cause
and relief sought by the Rehabilitator therein shall
be served on or before March 16, 2012; and

5. That the Rehabilitator may reply to any ob-
jection or other submission by papers served on
or before March 30, 2012.

All objections should be served to
the following addresses:

Frontier Insurance Company in Rehabilitation
Attn: Al Escobar, Chief Executive Officer
195 Lake Louise Marie Road
Rock Hill, New York 12775
aescobar@ftrins.com

and

William F. Costigan, Esq.
Dornbush Schaeffer Strongin & Venaglia, LLP
7AT Third Avenue
New York, New York 10017
_costigan@dssvlaw.com
Requests for further information or questions
should be directed to Frontier Insurance Company
in Rehabilitation at (845) 807-5250. Copies of the
Order to Show Cause, the Verified Petition on
which it was granted and the proposed Plan of Re-
habilitation have been posted on the internet site
maintained by the New York Liquidation Bureau at
http://nylb.org.
BENJAMIN M. LAWSKY
Superintendent of Financial Services
of the State of New York, as Rehabilitator
of Frontier Insurance Company

You're
hired.

Business Insurance
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of about $164 million, in the
realm of a top 20-size firm.

In 2010, there were four top 100
traditional agency sales in the
United States. In 2011, there were
eight similar sales. Already
through one month of 2012, two
large transactions have taken
place.

The totals do not include large
international transactions or
acquisitions of nonbrokerage or
non-U.S. sellers. Marsh Inc.,

the most prevalent buyer with a
total of five of the large transac-
tions as they continue to build
their middle-market retail plat-
form.

AssuredPartners and Brown &

Brown Inc. both have picked up
two of these large agents/brokers,
while the rest are scattered among
other private equity and publicly
traded buyers.

Whether this trend continues
or buyers slow down to integrate
these large acquisitions, only time
will tell.

Timothy ].
Cunningham
is a partner at
Chicago-based
OPTIS Part-
ners L.L.C., a
financial and
management
consulting firm
serving the insurance distribution
industry.

M&As BY AGENTS AND BROKERS

Mergers and acquisitions by the most active insurance agents and brokers

PRIVATELY HELD

Digital Insurance Inc.
Acentria Inc.
Ryan Specialty Group L.L.C.

Dawson Cos.

TOTAL*

PUBLICLY HELD

Arthur J. Gallagher & Co.

Brown & Brown Inc.

Marsh & McLennan Agency L.L.C.
CBIZ Inc.

Aon Corp.

TOTAL*

PRIVATE EQUITY-OWNED

Hub International Ltd.

Confie Seguros Insurance Services
USI Holdings Corp.

Bollinger Inc.

Ascension Insurance Inc.

AmWINS Group Inc.

Integro Ltd.

Higginbotham & Associates Inc.
Alliant Insurance Services Inc.
Edgewood Partners Insurance Center

TOTAL*

BANK-OWNED

Western Financial Group
Wells Fargo & Co.
BB&T Corp.

TOTAL*

INSURER-OWNED

TOTAL*

TOTAL*

TOTAL ALL CATEGORIES

*Includes all agent/broker M>As
Source: OPTIS Partners L.L.C.

2011 2010 2009 2008
1 2 0 0
5 0 0 0
3 4 0 0
1 4 0 0

102 80 70 82

2011 2010 2009 2008
24 20 1 26
17 21 8 35
10 4 7 1
3 2 2 1
0 1 3 3
57 49 32 68

2011 2010 2009 2008
32 14 8 16
8 3 0 3
8 4 1 7
5 3 2 4
4 2 6 4
4 2 4 1
2 4 1 1
1 3 2 1
1 3 0 1
0 1 2 2
1 46 30 52

2011 2010 2009 2008
7 0 2 0
5 4 6 8
3 1 1 10
37 18 24 42

2011 2010 2009 2008
6 3 14 38

2011 2010 2009 2008
6 1 7 8

285 197 7 290



Turn: Signs mount that rates on the rise
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“Certainly a lot of people talk
about the catastrophe-driven part
of the market, but the trend seems
to be going up across the small,
medium and large accounts.

“We can't predict the future,
but from what we saw in the
fourth quarter, it’s definitely
going up,” Ms. Kemper said.

“There’s definitely something
going on with pricing,” said J.
Paul Newsome, managing partner
at Sandler O'Neill Partners L.P. in
Chicago. “We've seen consistent
price increases from many public
insurers in the fourth quarter.”

But Mr. Newsome said the “big-
ger question is how great those
price increases can be and how
long they will last. We just don't
know yet. Exactly why we're see-
ing price increases is not clear yet,
and that makes it hard to deter-
mine whether or not we're going
to have sustained price increases.”

Continued low interest rates
will “definitely put more pressure”
on insurers to improve their com-
bined ratios, he said.

Alfred Tobin, managing princi-
pal of Aon Risk Solutions’ proper-
ty practice in New York, said the
market for noncatastrophe-
exposed property is experiencing
price stabilization and, in some
cases, flexibility. “It's a healthy
marketplace; carriers are making
money. I don’t see anything dra-
matic happening,” he said. “The
No. 1 factor is supply and we
don’t have a supply problem.”

A report issued recently by
Willis Group Holdings P.L.C not-
ed the impact of last year’s catas-
trophes and low interest rates on
insurers.

“Hopefully, 2012 will be a
much quieter year on the loss side
and, if so, we can see the insurers
return an underwriting profit on
the property side,” Dave Finnis,
national property practice leader,
said in the Willis report. “That
would help put a halt to the con-
tinuing rise in rates.”

Mr. Kerr said in many segments
of commercial insurance, it’s help-
ful to view the United States as
many “micromarkets.” The situa-
tion varies in different states. For
example, prices for earthquake-
exposed property in California are
not being as severely affected as
hurricane-exposed property in
Florida, he said.

But overall economic problems
also are affecting insurers, who are
pulling back from underwriting
some risks. For example, rates for

workers compensation insurance
in almost every state are going up,
Mr. Kerr said. Major insurers are
reducing their capacity for the
lines, thus driving rates up.

Two factors are affecting the
marketplace, said John Wicher,
principal at John Wicher & Associ-
ates Inc. in San Francisco. Poor
underwriting results and a pickup
in economic activity that has been
going on at least 12 months are
driving up prices, he said.

“The (insurance) industry is a
lagging indicator and it takes time
for that to be reflected in premi-
ums,” Mr. Wicher said. “Now, it’s
revealing itself.”

Mr. Wicher also said excess and
surplus lines volume appears to be
picking up, which he called a
“real indicator” of a market
turn. “Business that was find-
ing its way into standard mar-
ket is going into the surplus
market, which is an indicator
of scarcity,” he said.

“1 definitely expect to see
some cycle turning and hard-
ening in commercial lines in
the next 12 to 18 months,”
said John L. Ward, CEO of
Cincinnatus Partners L.L.C. in
Loveland, Ohio. He said under-
writing profitability is deteriorat-
ing, and some signs indicate that
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cash flow and investment income
are declining.

“I think what we're seeing is a
‘market correction,”” Robert P.
Hartwig, president of the New

WHITE PAPER:
GET READY NOW
with strategies for

when market turns.

www.business-
insurance.com/
whitepapers.

York-based Insurance Information
Institute, said in an email. “In oth-
er words, soft market conditions
persisted for so long that markets
‘overshot’ the fundamental price

of insurance—perhaps ‘under-
shot’ is more appropriate in this
case.”

“Insurers have now recognized
the general inadequacy of the rates
they charge and are working to
bring the price of insurance to
a level that is consistent with
fundamentals—i.e., claim fre-
quency and severity trends,”
Mr. Hartwig wrote.

“Such a correction does not
require a ‘hard market’ in the
traditional sense of the term,
but rather a recognition that
pricing undershot its funda-
mental price and sufficient will-
ingness and discipline to return
prices to a level that is sustainable
from a cost of capital perspective,”
he said.
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Tough exposures
placed in captives

Alternative vehicles
cover medical costs,
reputational risks

By MIKE TSIKOUDAKIS

MIAMI—Companies and organiza-
tions are looking at their captive
insurance structures to address dif-
ficult coverages and risks, such as
rising medical costs for employee
benefits and reputational risks.

Emerging uses of captives for
such exposures were highlighted
during the 21st annual World
Captive Forum, held last week at
the Doral Golf Resort & Spa in
Miami.

Reputational risks have risen to
the forefront after recent scandals
at Pennsylvania State University,
News Corp. and MF Global Hold-
ings Ltd., among others, panelists
said during a session on reputa-
tional risks. Several corporations
are covering such exposures
through their captives, panelists
said.

Most reputational risk insur-
ance in the marketplace provides
crisis management services and
does not indemnify loss of rev-
enue tied to potential reputational
damage, experts say.

Henry Good, previously a risk
manager at Rohm & Haas Co., a
unit of Dow Chemical Co., and
now a principal at Global SIRC
L.L.C. in Naples, Fla., said he
knows of “several companies that
have transferred (reputational risk
exposures) to the captive.”

The advantage of a captive
insurance company is that “you
can do whatever you want—you
can issue a policy from your cap-
tive for whatever you want,” Mr.
Good said, noting that capping
such coverage at the captive level
might be necessary to limit the
exposure.

The common denominator
linking the companies and organi-
zations was the perception that
“nothing could go wrong,” said

Jeftrey Triplette, past risk manager
at Duke Energy Corp. and now a
principal at Triplette Advisors
L.L.C. in Oxford, Miss.

“They were all riding the crest
very high. Then something hap-
pened,” Mr. Triplette said, noting
that many variables—from regula-
tory violations to confidentiality
agreements—might expose com-
panies to reputational risks.

“It’s all over the board, what
might drive that disaster,” he said.

As companies consider writing
reputational risks through their
captives, there are some regulatory
and tax issues to consider, said
Bruce Wright, partner in the tax
department of law firm Dewey &
LeBoeuf L.L.P. in New York.

Quantifying and covering any
financial loss resulting from repu-
tational damage may affect tax
deductions for premiums paid to
the captive if the value is tied to a
company’s stock price, he said.

Also, moral hazard concerns
may arise when trying to insure
such exposures, Mr. Wright said.

Panelists weighed different
funding mechanisms to write rep-
utational risks through a captive,
such as the use of catastrophe
bonds and business interruption
coverage.

“We don’'t have all the
answers,” Mr. Good said, noting
that risk managers need to identi-
fy, anticipate and prepare for
events that may never happen.

Seating U.S. employee benefits
programs within a captive was
another innovative use of the cap-
tive structure to address rising
medical costs, panelists said dur-
ing a session on managing global
medical risks.

Medical and prescription medi-
cation costs are rising due to early
onset of chronic diseases, lifestyle-
related issues such as an increas-
ingly sedentary lifestyle, and the
rise of chronic diseases, among
others, Bill Fitzpatrick, vp of cor-
porate risk benefits, insurance and
risk management in London with
Deutsche Post DHL, a unit of Ger-

World Captive
Forum draws
230 to Miami

MIAMI—The 21st annual
World Captive Forum, held
Jan. 30-Feb. 1, drew more
than 230 attendees to the
Doral Golf Resort & Spa in
Miami.

Subjects covered during
the conference sessions
included using employee
benefits captives to manage
global medical risk, captive
governance, differentiators
between onshore and off-
shore captive formations,
and U.S. regulatory and Sol-
vency II updates.

The conference included
a session of roundtable dis-
cussions, with topics includ-
ing emerging issues, tax
concerns, and investments
and asset management.

The WCF also honored
Michael Lusk, vp of insur-
ance and risk management
at Decatur, Ill.-based Archer
Daniels Midland Co., with
the Award of Excellence for
thought leadership in the
global use of a captive, con-
tributions to the enterprise’s
strategy and businesses in
the field, and contributions
to the risk and insurance
profession with regard to
captive insurance.

For information on the
2013 World Captive Forum,
visit www.worldcaptive
forum.com.

—By Mike Tsikoudakis

many-based Deutsche Post A.G.,
said during the session.

DHL has had an employee ben-
efits captive program for over 16
years, with €80.9 million ($106.9
million) of gross written premium
written through the captive,
which includes group life, group
disability and group medical cov-
erages.

In a strengths, weaknesses,
opportunities and threats—or
SWOT—analysis, DHL found
that its opportunities and threats
were related to employee health
and wellness.

One of the advantages of run-
ning an employee benefits pro-
gram through a captive is the col-
lection of defined wellness data,
which provides a wealth of infor-
mation regarding medical claims
and exposures, panelists said dur-
ing the session.

Mr. Fitzpatrick said that DHL,
which has 225,000 employees in
more than 100 countries, collect-
ed the top five diagnoses per
country and applied proactive
measures to deal with particular
exposures.

In line with its corporate strate-
gy, controlling employee benefits
costs makes DHL more competi-
tive in the marketplace, Mr. Fitz-
patrick said during the session,
which was moderated by Kathleen
Waslov, senior vp of captive con-
sulting and  multinational
employee benefits in Boston for
Willis Group Holdings P.L.C.

For companies looking to fund
employee benefits through their
captives to slow down rising
medical costs, the process can
smooth operations, diversify
holdings by adding third-party
business, and allow for plan flex-
ibility that the insurance market
cannot offer, said Peter Ban-
darenko, advanced markets sales
director in Silver Spring, Md.,
with Prudential Insurance Co. of
America, during a session on
fronting and reinsurance.

“Clearly the potential of lower
benefits costs is a motivator, along
with frictional costs as well,” he
said.

“Overarching all of this...is the
ability to align corporate goals” by
providing governance structure
and bringing together the human
resource, risk management and
finance departments, Mr. Ban-
darenko said during the session,
which was moderated by Mitchell
Cole, director in Stamford, Conn.,
with Towers Watson & Co.

But for prospective captives
looking to add employee benefits
to their program, important con-
siderations include the regulatory
requirements by the Labor Depart-
ment, a feasibility analysis by a
third-party consultant and fees
associated with A-rated fronting
insurers, he said.

“It clearly continues to become
an accepted practice, but not for
everyone,” Mr. Bandarenko said,
in terms of costs and organiza-
tional attitude.

Outlook: Captive owners may face increases in costs

CONTINUED FROM PAGE 4

major losses, Michael Woodroffe,
president of intermediary Kirkway
International Ltd. in Pembroke,
Bermuda, said that as bad as losses
were from the March 2011 earth-
quake and tsunami that hit Japan,
reinsurers had priced appropriate-
ly for those catastrophes.

“The good news about Japan is,
yes, they had a bad earthquake,
but they pay a lot” for the cover-
age, he said.

Reinsurers’ experience with
flooding in Thailand was a differ-
ent case, however, as final costs
are still being tallied and it's

becoming apparent the reinsur-
ance market was taken by surprise
by the scale of the loss, Mr.
Woodroffe said. “I would imagine
the Thai renewal season will be
fairly bloody.”

In the current environment,
Mr. Woodroffe advised captives
buying reinsurance to “buy long”
and purchase multiyear reinsur-
ance contracts. “What's amazing
is (the) reinsurance (market) is still
willing to sell you this,” he said.

He also advised captive owners
to lock in aggregate reinsurance
protection, where possible, to pro-
tect against adverse developments
from rising loss ratios across all

lines of coverage.

And he told the owners to stick
to flat-rated contracts and avoid
swing-rated deals where premium
is dependent on loss experience in
order to avoid a “double-wham-
my” of experiencing deteriorating
loss results while being hit with
additional reinsurance premiums.

Swing-rated deals are “a real con
trick in the classic way,” Mr.
Woodroffe said. “The maximum
rate will take you down. You can't
afford to pay the maximum rate.”

Mr. Woodroffe said captives
should insist on purchasing rein-
surance separately rather than
buying bundled services. “The

whole point of having a captive is
to have control of your destiny,”
he said. “Divide and conquer. The
reinsurance guys will police the
front guys.”

And he stressed the importance
of fronting insurers’ and reinsur-
ers’ security. Captives must care-
fully review fronting insurers’
security, he said. With reinsurers,
“security’s everything,” he said,
advising buyers to avoid weak bal-
ance sheets, legacy issues and
companies with no long-term cap-
ital commitment. And he advised
captive owners to stick with trust-
ed reinsurers with whom they
have built a “bank” of premium.
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AES: Virginia high court
to rehear climate lawsuit

CONTINUED FROM PAGE 1

the court decided in September
that there was no coverage.

“If we were AES, we would be
somewhat optimistic,” J. Wylie
Donald, a Wilmington, Del.-
based partner at McCarter &
English L.L.P. who represents
insurers, said in his blog, Cli-
mateLawyers.com.

Since the case seeks defense
cost coverage, “there’s something
good that’s going to come out of
this for policyholders,” Mr. Don-
ald said in an interview.

Mr. Donald, who attended oral
arguments when the Virginia
high court heard the case last
April, said it has been his experi-
ence that whenever a court
grants a rehearing, it usually
revises its original opinion.

“It means you either over-
looked an authority or you got an
authority wrong,” he said. “There
are three possible outcomes: The
court could uphold its decision
that there was no occurrence, or
it could conclude there was an
occurrence, or it could say more
discovery is needed.”

Joanne L. Zimolzak, a partner
in the Washington office of
McKenna Long & Aldridge L.L.P.
who has been following the case,
noted that it’s unusual for the
Virginia Supreme Court to grant
a rehearing.

The number of cases the Vir-
ginia high court has agreed to
rehear is “generally between 3%
and 6% in any given year,” Ms
Zimolzak said. When it has done
so in the past 10 years, “it does
appear the court revised its deci-
sion some way when rehearing,”
she said.

Ms. Zimolzak said it’s possible
the court will uphold last year’s
ruling but narrow its scope.

Policyholder lawyers are appre-
hensive about how the court
might rule.

“While I'm cautiously opti-
mistic...I worry that the Virginia
Supreme Court won't get it right
the second time either, and the
insurance industry will be able
to use this decision more broad-
ly in the future,” said John
Nevius, a policyholder attorney
with Anderson Kill & Olick P.C.
in New York. “It might have
been a better call (by AES’ attor-
neys) to leave it alone and live to
fight another day in another
jurisdiction.”

However, AES is fortunate that
the case is continuing, Mr.
Nevius said, because the underly-
ing suit, Native Village of Kivalina
et al. vs. ExxonMobil Corp. et al.,
also is ongoing, “so they're still
incurring defense costs.”

In its September ruling, the
Virginia high court upheld a
summary judgment by an Arling-
ton County, Va., circuit court
judge, who held that a civil com-
plaint filed against AES did not
constitute an occurrence under
the Steadfast commercial general
liability policy the insurer had
written for AES.

The underlying 2008 suit was
brought by the native communi-
ty of an Alaskan barrier island,
alleging AES and other compa-

Joanne L. Zimolzak,
McKenna Long & Aldridge L.L.P.

nies damaged the village by caus-
ing global warming. AES-Stead-
fast was considered by many to
be the first insurance coverage
case involving climate change
litigation.

In the September opinion,
Virginia Supreme Court Justice
S. Bernard Goodwyn noted that
the Steadfast CGL policy’s defi-
nition of occurrence was “an
accident, including continuous
or repeated exposure to substan-
tially the same general harmful
condition.”

The Kivalina community had
alleged that AES intentionally
released carbon dioxide and
greenhouse gases into the atmo-
sphere in the course of generat-
ing electricity.

“Kivalina alleges its damages
were the natural and probable
consequences of AES’ intentional
actions,” Justice Goodwyn wrote.
“Therefore, Kivalina does not

Greenhouse gas lawsuit
dismissed in Minnesota

ST. PAUL, Minn.—A district court judge in Minnesota
last week dismissed a lawsuit seeking to force the state
of Minnesota to reduce the state’s greenhouse gas
emissions.

The suit, Reed Aronow vs. State of Minnesota, Minnesota
Department of Pollution Control and Mark Dayton, was one
of 50 filed by Our Children’s Trust, a nonprofit based in
Eugene, Ore., that is asking courts nationwide to compel
states to develop climate recovery plans to reverse the
effects of global warming on the atmosphere.

The Minnesota suit, filed in 2011, asserted claims
under the public trust doctrine and the Minnesota Envi-
ronmental Rights Act, asking that the court order defen-
dants “to take the necessary steps to reduce the state’s
carbon dioxide output by at least 6% per year from 2013
to 2050 in order to help stabilize and eventually reduce
the amount of carbon dioxide in the atmosphere.”

In his Jan. 30 opinion, Minnesota District Court
Judge John H. Guthmann dismissed the suit on numer-
ous grounds including the fact that Gov. Dayton, one
of the named defendants, did not have the authority to
create law.

“The remedies plaintiff seeks in his complaint require
passage of new laws and standards by the Legislature. In
addition, the remedies sought by plaintiff require a leg-
islative appropriation. The governor is not vested with
any legislative power, and no such power can be con-
ferred upon him by the legislature. As governor, he can
enforce the laws but cannot change or suspend them.”

Moreover, Minnesota courts have thus far only
applied the public trust doctrine to navigable waters, the
judge said.

Though the suit was unsuccessful, Our Children’s
Trust is continuing its crusade, according to a
spokeswoman for the organization.

J. Wylie Donald, a partner at McCarter & English L.L.P.
in Wilmington, Del., and author of the blog Cli-
mateLawyers.com, likened the suits to those filed by
plaintiffs seeking damages from the tobacco industry that
at first were unsuccessful but eventually gained traction.

“Under current theory of law, the cases have little
merit, but they will continue to be brought,” he said.

—By Joanne Wojcik

allege that its property damage
was the result of a fortuitous
event or accident, and such loss
is not covered under the relevant
CGL policies.”

In seeking a rehearing, AES
argued that none of the authori-
ties cited by the court in its
September ruling supported that
finding. Instead, they hold that
the duty to defend is excused
only when the complaint alleges
a defendant “should have known
to a substantial probability” that
its conduct would cause the
alleged harm, AES argued.

In omitting the words “sub-
stantial probability” from the

duty-to-defend test, AES argued,
the court “radically redefined
‘accident’ to exclude coverage in
virtually all negligence cases.”

Ms. Zimolzak noted that the
September ruling essentially was
the only judicial guidance
involving insurance for climate
change suits, but the Virginia
court decision to rehear the case
now means the “guidance is in
flux.”

“It's a very significant decision
that a lot of people are watch-
ing,” she said. “Obviously, it
would be significant potentially
if the decision comes out the oth-
er way.”
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to repeal a long-term care program
established by the health care
reform law. The House voted to kill
the Community Living Assistance
Services and Supports Act. The
repeal bill is likely to have an uphill
battle winning approval in the
Senate.

500 female Wal-Mart
workers file charges

In an effort to protect their right to
pursue individual and class action
pay and promotion claims, more
than 500 current and former Wal-
Mart Stores Inc. female employees
who had been part of a national
class action lawsuit have filed
discrimination charges against the
retailer with the federal Equal
Employment Opportunity
Commission as of Jan. 27.

Settlement reached
on Iran investments

The California Department of
Insurance and five insurer trade
groups have settled litigation
concerning efforts to curtail insurer
investments in companies doing
business in Iran. According to a
statement by the Insurance
Department, the settlement permits
the insurance commissioner to
maintain a public list of businesses
involved in volatile sectors of the
Iranian economy.

Noted

Sabrina Hart has been promoted
by Zurich Financial Services Ltd.
to chief underwriting officer for
global corporate in North America.
Ms. Hart succeeds Paul Horgan,
who has been named global head
of group reinsurance in
Switzerland....Brown & Brown Inc.
President and CEO J. Powell
Brown, 44, has taken a temporary
leave of absence for health
reasons. Mr. Brown's father, J.
Hyatt Brown, will assume the
younger Mr. Brown's
duties....Andrew Boron has been
appointed director of the lllinois
Department of Insurance. Mr.
Boron previously was vp and
counsel-state government and
industry affairs at ACE Ltd.
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Musician Frankie Sullivan is suing Newt Gingrich for using his hit song, “Eye of the Tiger"
during his presidential campaign appearances.

Rocky foundation
for Newt's campaign

It’s not just for the thrill of the
tight that former Survivor guitarist
Frankie Sullivan is suing Newt
Gingrich.

In a federal court lawsuit filed
last week in Chicago, Mr. Sullivan
alleges that the former U.S. House
Speaker has been illegally using his
band’s signature song, “Eye of the
Tiger,” as his entrance music at
campaign events as he vies for the
Republican presidential
nomination.

The song, made famous during
Rocky Balboa’s training montages
in “Rocky III,” has been a favorite
of Mr. Gingrich’s campaign since
2009, the lawsuit alleges.

Palatine, Ill.-based Rude Music
Inc., a music publishing company
owned by Mr. Sullivan, is seeking

damages and an injunction barring
Mr. Gingrich’s campaign from using
the song at public appearances.

Mr. Gingrich’s campaign did not
immediately return calls seeking
comment.

Mr. Gingrich is the latest
presidential candidate to run afoul
of a recording artist for music used
at campaign events.

Last year, U.S. Rep. Michele
Bachman, R.-Minn., received a
cease-and-desist letter from Tom
Petty ordering her to quit using his
song “American Girl.”

In 1984, Bruce Springsteen
struggled to keep himself and his
hit “Born in the U.S.A.” from being
associated with either the
Democratic or Republican
presidential bids.

Court flushes
lawsuit over
bathroom prank

An employee who may have expected
to be locked in a cruise ship lavatory
in a prank by his fellow employees
cannot sue for false imprisonment, an
appeals court has ruled in upholding a
jury’s finding in the case.

According to last week’s decision by
the 6th U.S. Circuit Court of Appeals
in Cincinnati in Steven A. Slasinski and
Karen L. Slasinski vs. Confirma Inc. and
Dan Bickford, Ward Sparacio and Dave
Wolfe, Mr. Slasinski, a regional sales
manager for Bellevue, Wash.-based
Confirma Inc. attended a work-related
dinner on a cruise ship in Bellevue on
July 25, 2007.

Near the end of the cruise but
before the boat docked, Mr. Slasinski
saw a colleague, Kris Daw, enter the
lavatory and get locked in by another
employee, Dan Bickford. Mr. Daw was
released a few minutes later “to the
laughter of those standing nearby,”
according to the ruling.

Mr. Slasinski then entered the
lavatory himself and also was locked
inside. He was trapped inside for 20 to
25 minutes and finally was released by
the boat’s crew. In 2008, a jury ruled
against Mr. Slasinski’s false
imprisonment charge and his wife’s
charge of loss of consortium. The
district court subsequently denied the
Slasinskis’ motion for a new trial.

In affirming the district court

ruling, the appeals court said that
while the evidence could support Mr.
Slasinski’s assertion that he was
confined against his will, it “does not
necessarily mean, however, that
conclusions to the contrary are
unreasonable.”

A jury “could easily have found that
Mr. Slasinski entered the lavatory
knowing he would be locked inside as
part of the prank and thus initially
consented to the confinement,” the
appeals court panel ruled
unanimously.

Moreover, said the court, Mr.
Slasinski did not seek help initially. “A
reasonable jury could conclude,
therefore, that any confinement Mr.
Slasinski experienced began with his
consent, and only after the passage of
time became against his will,” the
appeals court said.



r'\NA /

Complimentary Registration for Qualified Risk Managers

\
v
A A
{

A0 ¥2

RISK MANAGEMENT SUMMIT

INSIGHTS TODAY FOR THE RISKS OF TOMORROW

FEBRUARY 29 — MARCH 1, 2012 - WALDORF=ASTORIA * NEW YORK CITY

2012

RISK MANAGEMENT SUMMIT
ADVISORY BOARD

Kathleen Poole Adamik
Morgan Stanley

Steve Wilder
The Walt Disney Company

Audrey Rampinelli

Loews Corp.

Lori Jorgensen

Microsoft Corp.

Debbie Rodgers
ARAMARK

Sheila Small

Verizon Communications

Don Sullivan

Baxter International

For additional information on the 2012
Risk Management Summit please contact
Rebecca Briggs, Event Director:
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DISCUSSITON

CYBER LIABILITY CASE STUDY & EXECUTIVE PANEL:

Practical things that risk managers can do to guard against cyber risks. Everyone acknowledges that the
risk is growing, but how can risk managers help address the risks? What do risk managers bring to the table
and how can they work with IT to address the risk? These sessions will go beyond reiterating the threats
and exposures and give a practical guide to addressing cyber risks that goes beyond buying coverage.

MODERATOR:
Judy Greenwald, Senior Editor, Business Insurance

SPEAKERS:

Alan Brill, Senior Managing Director, Secure Information Services, Kroll Ontrack

Lori Nugent, Partner, Wilson Elser Moskowitz & Dicker LLP

Daniel W. Riordan, President, Specialty Products, Zurich

Richard Santalesa, Senior Counsel, Information Law Group

Christopher Soghoian, Cyber & Privacy Specialist, Center for Applied Cyber Security Research

RISKS OF GLOBAL EXPANSION CASE STUDY
& EXECUTIVE PANEL:

As companies continue to expand overseas, particularly to high-growth regions such as Brazil, China
and India, what challenges do their risk managers face? How do they ensure that their assets are
protected and that their coverage will respond in the event of claims? These sessions will provide an
analysis of the risks that companies face as they expand overseas including political and regulatory
risks, coverage concerns and claims issues.

MODERATOR:
Gavin Souter, Editor, Business Insurance

SPEAKERS:

Peter Laun, Partner, Jones Day

Thomas A. Lawson, Executive Vice President, FM Global

Jorge Luzzi, Group Risk Management Director, Pirelli Group

DJ Peterson, Director Corporate Advisory Services, Eurasia Group
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Chartis will be
there with you.

Our global workforce serves clients in over
160 countries and jurisdictions, providing
local expertise with unmatched international
perspective. Let us do the same for you.

Learn more at www.chartisinsurance.com

CHARTIS.

Your world, insured

All products are written by insurance company subsidiaries or affiliates of Chartis Inc. Coverage may not be
available in all jurisdictions and is subject to actual policy language. For additional information, please visit our
website at www.chartisinsurance.com.
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