
By MEG FLETCHER

Risk managers with commercial
property in the 30 jurisdictions us-
ing standard fire policies can take
comfort from the fact that most di-
rect fire-related losses from terror-
ism are generally still insured under
their basic policies—at least for
now.

This particularly applies if a poli-
cyholder’s coverage is underwritten
using a typical standard form ap-
proved by those states’ legislators—

or regulators in Texas and Washing-
ton—for admitted insurers’ use. A
few states, however, also require
surplus lines insurers to use the
same form.

Because 70% of the premium vol-
ume for property insurance nation-
ally requires adherence to those
minimum coverage standards,
those laws  substantially reduce the
effectiveness of new terrorism ex-
clusions that seek to cap insurers’
exposure for losses, according to a
working draft of a position paper by

the Insurance Services Office Inc.
Such coverage may be lost, how-

ever, if ISO is successful in encour-
aging insurer trade associations to
lobby states to eliminate the near-
uniform coverage in those 30 states
in the wake of the Sept. 11 terrorist
attacks, which caused the industry’s
largest-ever loss.

Although no insurer trade associ-
ations have signed on so far, ISO’s
proposed plan would be its latest
step to help protect insurers’ finan-
cial stability, said Carole J. Banfield,
executive vp of Jersey City, N.J.-
based ISO.

Without a federal backstop plan
in place, insurers are grappling with
their radically altered perceptions
about the potential magnitude of
future unanticipated losses (BI, Dec.
24/31, 2001). Terrorism is not a tra-
ditional insurance problem, but “a
social problem,” Ms. Banfield said.

At the same time, state insurance
regulators are concerned that future
losses may overburden insurers’ re-
sources to pay claims as well as re-
duce their appetite to write cover-
age (BI, Jan. 14). Diminished capaci-
ty already is creating availability
and affordability problems for risk
managers.

Several observers—including
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Two insurers may rescind
Enron D&O cover
Two Enron Corp. directors and
officers liability insurers are asking
a bankruptcy judge’s permission to
notify the company that they may
rescind coverage for “material
misrepresentation” of Enron’s
financial condition. Royal
Insurance Co. of America and St.
Paul Mercury Insurance Co., which
together wrote $50 million in
excess limits on the $350 million
program, have put Enron and its
officials on notice that they are
reserving their rights to rescind
the coverage. Royal, a unit of
Royal & SunAlliance Insurance
Group P.L.C., said in its court filing
that “based upon the current
information…it appears that
material misrepresentations were
made to Royal during the
underwriting process for the Royal
policy.” The insurer was given
Enron financial reports for 1998
through 2000, which the Houston
company later restated, triggering
its slide into bankruptcy. St. Paul
Mercury, a unit of The St. Paul Cos.
Inc., likewise says “it has
determined that the policy was
issued based upon material
misrepresentations.”

Quackenbush won’t face
federal charges
Federal investigators do not have
sufficient evidence against Chuck

Quackenbush
to bring
criminal
charges
against the
former
California
insurance
commissioner,
according to a
spokeswoman
for the U.S.

Department of Justice. The
Department of Justice had been
investigating Mr. Quackenbush for
the past several months because
of allegations that he used his
office to derive money from
insurers to help further his political
career. That investigation is now
closed. The California attorney
general’s office, however, has not
closed its investigation into Mr.
Quackenbush’s activities while he
served as insurance commissioner.
A spokeswoman for Attorney
General Bill Lockyer declined to
comment further or to provide
details about the progress of the
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Request to fund benefits in captive may spur other employers to follow

ADM sows seeds of trend
By JERRY GEISEL

WASHINGTON—In a move that
could have broad implications for
other employers seeking new uses
for their captive insurance compa-
nies, agribusiness giant Archer
Daniels Midland Co. is asking the
U.S. Department of Labor for ap-
proval to use its captive to reinsure
group life insurance benefits.

Decatur, Ill.-based ADM wants to

use its 14-year-old Ver-
mont captive, Agrination-
al Insurance Co., to rein-
sure life insurance poli-
cies now written by Min-
nesota Life Insurance Co.
for ADM salaried and
hourly employees.

If the Labor Depart-
ment approves ADM’s application,
yet another barrier would be re-
moved for employers that want to

fund employee benefit
risks through their domes-
tic captives. Employers
have long discussed ex-
panding their captives for
a variety of reasons, in-
cluding cost savings and
broadening their captives’
premium base.

Through the captive funding ar-
rangement, “we can reduce costs
and pass those savings to employ-

ees through improved benefits,”
said Michael Lusk, corporate vp-
global risk management and insur-
ance at ADM.

But that approach, until recently,
has been blocked by regulatory ob-
stacles. One barrier was a 1979 La-
bor Department rule that said at
least 50% of a captive’s business
must be third-party risks for the
parent to fund employee benefit

More policy changes needed
to limit terrorism losses: ISO

FIRE COVERAGE MANDATED
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By DOUGLAS McLEOD

WASHINGTON—Major U.S. airlines
are developing plans for a Vermont-
domiciled risk retention group to
provide war risk liability coverage,
which was drastically cut back by
commercial aviation insurers in the
wake of the Sept. 11 terrorist at-
tacks.

Members of the Air Transport
Assn., a Washington-based air carri-
er trade group, are working with
broker Marsh Inc. to form the RRG,
tentatively dubbed Equitime.

Equitime would offer up to $1.5
billion in combined limits for pas-
senger and third-party war risk lia-
bility, retaining a portion of the
limit and reinsuring the balance
with the federal government,
Marsh officials confirmed. Equi-
time’s organizers plan to have the
RRG running during the second

(In two sections)

Airlines
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investigation.

W.R. Berkley forms
underwriting manager
W.R. Berkley Corp. has formed
Berkley Capital Underwriters L.L.C., a
reinsurance underwriting manager
that will write on behalf of Berkley
Insurance Co. The new unit, Berkley
Capital Underwriters, will write a
“proportional form of reinsurance,
with a strong emphasis on
commercial and specialty casualty
lines of insurance,” according to a
W.R. Berkley statement. Tom N.
Kellogg, who retired last year as
president and chief operating officer
of General Reinsurance Co., was
named president of the new
company. He also will serve as
chairman of Signet Star Holdings
Inc., Berkley Insurance Co.’s parent.

European windstorm
losses tallied
Aon Risk Consulting in London
estimates that insured losses from
European windstorm Jennifer will be
less than £100 million ($141.8 million).
That estimate is in line with the Assn.
of British Insurers’ £100 million
projection for the Jan. 27-28 storm,
which pounded parts of Northern
Britain and Northern Europe with
winds of up to 140 mph. However,
Aon Risk Consulting said that the
£100 million figure applies only to
wind and rain damage to buildings
and contents. Losses from ongoing
river flooding are not included, nor
are losses from two other, less
severe windstorms from around the

time Jennifer struck, Aon said.

Polygon exits marine,
third-party aviation
ST. PETER PORT, Guernsey—Aviation
insurer Polygon Insurance Co. Ltd.
has completed its exit of the third-
party aviation and marine insurance
markets and now will act only as a
group captive for its airline
shareholders. Polygon stopped
writing third-party aviation insurance
in January 2001 and last month did
not renew its final marine contract,
said Richard Tee, director of finance
at the St. Peter Port, Guernsey-based

insurer. “The aviation market
has not had good results for a
significant period, so we
decided to withdraw,” he said.
Polygon’s owners are KLM
Royal Dutch Airlines,
Scandinavian Airlines System,
Swissair, Austrian Airlines
and Finnair.

WTC, other losses
reduce AIG’s profits

American International Group
Inc. reported a 19.2% drop in
net income for 2001 to $5.36

billion, due in part to acquisition-
related charges and losses stemming
from the Sept. 11 terrorist attacks.
Net premiums written at the New
York-based insurer increased 14.7%
for the year to $20.10 billion. AIG’s
combined ratio for the year was
100.7%, compared with 96.7% in
2000. AIG’s results reflect, among
other things, $533.0 million in losses

stemming from the destruction of
the World Trade Center, $57.2
million in Enron-related surety losses
by AIG and its Transatlantic Holdings
Inc. subsidiary, as well as a $20.4
million provision for claims related to
the 1994 Northridge earthquake, AIG
said in a statement.

Charge, losses stifle
CIGNA profit growth 
A $62 million aftertax restructuring
charge and $65 million in investment
losses held down CIGNA Corp.’s
profits for 2001. The Philadelphia-
based health insurer posted $989
million in net income for 2001, a
0.2% increase from the previous
year. The $62 million aftertax
charge, which was announced in
January, is primarily related to the
consolidation of CIGNA’s health care
centers into regional service centers.
During the fourth quarter, CIGNA
also realized aftertax losses of $65
million primarily related to
investments in collateralized debt
and, to a lesser extent, investments
in failed Enron Corp. and certain
Argentine securities. CIGNA reported
$19.12 billion in 2001 revenues, a
4.4% decline.

Allianz profits lowered
by Sept. 11 losses
Losses from the Sept. 11 terrorist
attacks contributed to a more than
50% drop in net income at Allianz
A.G. Holding. 2001 net income fell to
1.7 billion euros ($1.52 billion), largely
due to net Sept. 11-related claims of

1.5 billion euros ($1.34 billion), the
Munich, Germany-based insurer
reported. Gross premium volume,
however, rose by 8.1% last year, to
74.2 billion euros ($66.15 billion).
Property/casualty premiums grew by
8.7%, to 40.9 billion euros ($36.46
billion), led by strong growth in
Germany, France, Britain and Spain,
Allianz said. Life/health premiums
rose by 7.4%, to 33.3 billion euros
($29.69 billion). 

Briefly noted
The Florida Insurance Department
“does not intend to approve”
industry-requested terrorism
exclusions for commercial property
policies “unless market conditions
deteriorate and require further
consideration,” a spokeswoman for
the department said. Such exclusions
have been approved for use in 49
jurisdictions, including 46 states, the
District of Columbia, Guam and
Puerto Rico. California has rejected
the exclusions, and New York is still
negotiating with insurers….GAINSCO
Inc. is discontinuing its commercial
lines business in the wake of heavy
losses. The Fort Worth, Texas-based
insurer wrote around $70 million in
gross commercial lines premiums
last year and will stop writing new
and renewal business as soon as
state laws and contracts allow….The
U.K. High Court has approved a plan
to cap at £1 billion ($1.42 billion) the
pension liabilities of failed U.K.
insurer Equitable Life Assurance
Society. Under the plan,
policyholders with guaranteed
annuity rate pensions would receive
an increase in their pension benefits
that would average 17.5%, in
exchange for surrendering their
guarantees. Other policyholders
would receive an increase in the
value of their funds that would
average 2.5%.... Clive Tobin has been
named president and chief executive
officer of XL Winterthur
International, a unit of XL Capital
Ltd. Mr. Tobin, who was previously
deputy CEO and chief underwriting
officer of the unit, replaces Willi
Suter, who will lead “an international
strategic development” for XL, an XL
statement said.
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Self-insurer exempt
from insurer law
The self-insured University of Cali-
fornia doesn’t need a doctor’s ap-
proval to settle a malpractice claim
involving one of its facilities, a
state appellate court says. Page 4

Is interest in 
insurance genetic?
In Commentary, Senior Editor
Joanne Wojcik makes a pilgrimage
and reflects on the reasons for her
calling. Page 6

Premiums should
go right to insurers
In today’s hardening market, insur-
ance buyers should question the
wisdom of paying premiums to bro-
kers instead of sending them direct-
ly to insurers, this week’s editorial
says. Page 8

U.S. exposure drives
up non-U.S. D&O
Non-U.S. companies with exposure
to securities claims in the United
States face large rate increases and
tougher terms and conditions for
their directors and officers liability
insurance. Page 16

Wal-Mart expands 
benefit options
Wal-Mart Corp. is allowing employ-
ees to use part of its 401(k) contri-
bution to meet rising health care
premiums. Page 17

Insurers near
WTC settlement
ACE Ltd. and XL Capital Ltd. are
close to a settlement with Silver-
stein Properties Inc. in which they
would pay $366 million for the
World Trade Center’s destruction.
Page 20
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Unlikely allies agree that asbestos cases must be viewed objectively 

Asbestos coalition proposes legislation  
By MARK A. HOFMANN

WASHINGTON—An unusual coali-
tion hopes the time has arrived to
persuade Congress to change the
way that claims for asbestos-related
illnesses are handled.

The group, known as the As-
bestos Alliance, consists of expected
reform proponents, such as em-
ployers and insurers, as well as
some rather unexpected allies:
members of the plaintiffs’ bar.

“There is an irony” to working
with the likes of the National Assn.
of Manufacturers and the American
Insurance Assn., said Stephen
Kazan, an Oakland, Calif.-based at-
torney who has represented victims
of asbestos-related diseases since
1974.

“My basic position is that we find
ourselves with a common interest. I
have no vested interest in the sur-

vival of any of these companies. If
there are companies that can’t af-
ford to meet their obligations to the
people they’ve really hurt, they be-
long in bankruptcy and we go from
there,” said Mr. Kazan, who is
founder and senior managing prin-
cipal of Kazan, McClain, Edises,
Abrams, Fernandez, Lyons & Far-
rise, a professional law corporation.

“On the other hand, there are a
lot of companies that can meet

these obligations, but cannot meet
those obligations that the legal sys-
tem can impose with respect to
people who are not injured in any
meaningful way,” he said.

He noted that a British barrister
referred to such people as “the wor-
ried well.” Mr. Kazan said they were
not even worried because they nev-
er knew they had a case or were
even exposed to asbestos until they
were solicited.

Representatives of the alliance
plan to meet with members of
Congress and their staffs in the near
future, perhaps as early as this week,
to promote legislation that would
ensure the fair compensation of
people who become sick from expo-
sure to asbestos-containing prod-
ucts. Such a measure also should
help to keep defendant companies
financially secure so they can pay

claims to both the currently ill and
those who might become sick in
the future.

The proposed legislation would:
● Establish objective medical cri-

teria for asbestos-related claims.
● Liberalize statutes of limitation

and other technical rules to remove
the incentive for premature filings.

● Eliminate the consolidations
that create what the group calls
“bet-the-company” situations,
“which lead to shotgun settlements
with thousands of people who are
not sick,” according to the group’s
Web site.

● Eliminate abusive forum shop-
ping, “which today concentrates
thousands of claims in jurisdictions
that have no connection whatsoev-
er with those claims,” according to
the group.

See ASBESTOS/page 18

Blackpool, England, was battered by
a Jan. 28 windstorm. 

P
H

O
T

O
:R

E
U

T
E

R
S

MH _ 02-11-02 A 2  2/8/02  6:20 PM  Page 1



February 11, 2002 Business Insurance 3

Enron hearings show broad legislative support for plan changes

401(k) reform targeted   
By JERRY GEISEL

WASHINGTON—Enron Corp.’s bank-
ruptcy and the resulting devastation of
the energy giant’s 401(k) plan are al-
most certain to lead to sweeping federal
reform legislation.

While it is too early to say exactly
what the post-Enron reforms will look
like, it became clear at the first hearings
on the Enron failure and its implica-
tions for 401(k) plans that congressional
Republicans, Democrats and the Bush
administration are united on the need
for reform.

“The members of this committee

have wide-ranging views on this topic,
but we all agree we have a responsibility
to act,” said Rep. John Boehner, R-Ohio,
chairman of the House Education and
the Workforce Committee, which held
two days of hearings last week on Enron
and 401(k) plan issues.

“As Enron demonstrates, a worker’s
retirement savings can quickly become
vulnerable if there are inadequate em-
ployee rights and protections. Clearly,
today’s outdated pension rules are
putting employee nest eggs at risk,” said
Rep. George Miller, D-Calif., the com-
mittee’s ranking minority member.

The hearings unfolded amid a wave of

Enron 401(k)-related legislation. For ex-
ample, Reps. Ben Cardin, D-Md., and
Rob Portman, R-Ohio, introduced legis-
lation—largely mirroring a measure ad-
vanced by the Bush administration—to
eliminate long waiting periods that
many companies impose on 401(k) par-
ticipants before they can sell company-
contributed stock.

Meanwhile, Rep. Boehner was prepar-
ing to introduce the administration pro-
posal, while Senate Minority Leader
Trent Lott, R-Miss., and Sen. Kay Bailey
Hutchinson, R-Texas, introduced a mea-
sure that would allow participants to sell

Regulator, insurer cooperation
key to Sept. 11 response: Serio

California passes comp measure
Bill to increase benefits will raise costs, employers fear

By MEG FLETCHER

CHICAGO—The worst terrorist attacks
in U.S. history spurred unprecedented
cooperation between insur-
ance regulators and insurers,
while at the same time rais-
ing significant issues that are
now affecting claims han-
dling and underwriting prac-
tices. 

The insurance industry
performed extremely well in
the days after Sept. 11 and it
continues to serve policy-
holders well now five
months later, said New York
Insurance Superintendent
Gregory V. Serio during a
symposium in Chicago earli-
er this month, sponsored by the Proper-
ty Loss Research Bureau, an affiliate of
the Alliance of American Insurers in
Downers Grove, Ill.

Initially, insurance industry represen-

tatives cooperated in a public/private
partnership that played an important
role in the New York State Insurance
Disaster Coalition, said Deputy Superin-

tendent Lou Pietroluongo,
who also spoke at the
symposium.

Key features of the New
York response plan in-
cluded some duplicate of-
fice facilities in Albany for
the industry’s Insurance
Emergency Operations
Center as well as extensive
use of the Internet for on-
line reporting of data and
issuing temporary adjuster
permits.

Insurers themselves
quickly set up temporary

claims offices in mobile vans and other
facilities in Manhattan so that policy-
holders in the 20-block area around the
World Trade Center could quickly ac-
cess their insurers and obtain payments

for undisputed claims, Mr. Serio said. As
of late January, more than 100 proper-
ty/casualty insurers had paid, or were
expected to pay, more than $15 billion
in claims, including more than $3 bil-
lion for business interruption losses and
$153 million for workers compensation
losses, he said.

In all, he said, property/casualty in-
surers have reported receiving more
than 25,000 claims, including about
17,500 related to commercial property
losses, 7,200 related to personal proper-
ty and 1,200 related to personal auto.

Despite the volume of claims, the
New York Insurance Department has re-
ceived only 119 complaints, Mr. Serio
said. While many were related to com-
mercial lines policies, the most frequent
complaint involved trip cancellation
disputes.

“We should all have a shared sense of
accomplishment together because what
this means is…the public has been

By ROBERTO CENICEROS

SACRAMENTO—California employers
renewing their policies at midyear could
see the first premium hikes stemming
from a workers compensation benefits
increase approved last week by state leg-
islators.

Under A.B. 749, which cleared both
chambers of the Legislature last Mon-
day, California employers would see
four years of set benefits increases begin-
ning in 2003, after which certain bene-
fits would increase in accordance with a
weekly wage index. However, some em-
ployers could be hit with premium in-
creases later this year because of a provi-
sion in the bill allowing hikes on poli-
cies with an inception date prior to Jan.
1, 2003. Such increases would require
regulatory approval, though.

Gov. Gray Davis, who has rejected
three previous attempts to mandate a

workers comp benefits increase in the
state, has not said whether he will sign
the bill. But Sacramento observers wide-
ly expect the measure to be enacted,
noting that Gov. Davis worked with la-
bor and claimants attorneys to negotiate
much of the bill’s language.

Employers and insurers oppose the
bill, which they say will increase work-
ers comp costs considerably while intro-
ducing few of the system reforms they
have sought to help keep costs in check. 

The bill would raise workers comp
costs statewide by $3.5 billion annually
beginning in 2006, according to the
state’s Workers’ Compensation Insur-
ance Rating Bureau. That figure reflects
both the benefits hikes and the in-
creased use of the comp system that the
measure’s changes will drive, according
to the San Francisco-based WCIRB.

Particularly troubling to employers is

Health plan ruling criticized

High court
narrows right
to recovery
By DAVE LENCKUS

WASHINGTON—A U.S. Supreme Court ruling that re-
stricts health plans’ recovery rights against plan partici-
pants who obtain third-party damages to cover medical
costs could drive up plan costs and lead to long benefit
delays and coverage reductions.

Benefit delays created by plans that decide as a result
of the ruling to hold back benefits until plan partici-
pants use third-party damages to cover their medical
costs also would hurt health care providers by substan-
tially delaying their payments, attorneys say.

“It’s a lose-lose-lose situation for everybody,” said
George Pantos, Washington-based counsel for the Self
Insurance Institute of America.

SIIA members have been “doing a lot of talking” with
benefits consultants about how they should modify
their plan language in light of the high court’s Jan. 8
ruling, Mr. Pantos noted.

At issue in the case was who had the rights to a
$649,000 settlement that a health plan participant ne-
gotiated with third parties she claimed were responsible
for her injuries. Hyundai Motor Co. and other defen-
dants agreed in 1994 to pay the settlement to a trust set
up for Janette Knudson, who had sued the defendants
after she was paralyzed in a June 1992 car accident.

Before the settlement, Ms. Knudson’s insured group
health plan had covered more than $411,000 of her ac-
cident-related medical expenses. Earth Systems Inc.,
which employed Ms. Knudson’s then-husband, spon-
sored the plan.

Under a plan provision, participants who recovered
damages from third parties were required to reimburse
the plan up to the amount of the benefits they had re-
ceived.

The plan assigned its claim-handling rights under the
reimbursement provision to its insurer, Denver-based
Great-West Life & Annuity Insurance Co.

Under Ms. Knudson’s $649,000 settlement, a special-
needs trust created under California law received nearly
$257,000 to cover Ms. Knudson’s future medical needs.

The remainder of the settlement was disbursed to her
attorneys, who kept nearly $373,500 as fees and dis-
bursed less than $14,000 to Great-West and $5,000 to
California’s Medicaid program.

Great-West sued the Knudsons to recover the plan’s
entire $411,000 in expenses, but a federal district court

Mr. Serio

See CLAIMS/page 16

See GREAT-WEST/page 21

Labor Secretary Elaine Chao, testifying last week at a con-
gressional hearing  on the need for 401(k) plan reforms, ad-
vocated investment flexibility for plan participants.
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See CALIFORNIA/page 21

Gov. Gray Davis is expected to
sign a bill that would increase
workers comp benefits.

See ENRON/page 22
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By JUDY GREENWALD

SANTA ANA, Calif.—The self-in-
sured University of California is not
an insurer, which means it does not
have to get a doctor’s approval be-
fore settling a malpractice claim in-
volving one of its medical facilities,
says a state appellate court.

The decision by the Santa Ana-
based 4th District Court of Appeal
in Israel P. Chambi vs. the Regents of
the University of California “reaffirms
the notion that self-insurance is not
insurance, that a self-insurer is not
an insurer, and that a statute that

applies to insurers does not neces-
sarily apply to self-insurers,” said
Regents attorney Paul Fogel of Cros-
by, Heafey, Roach & May in San
Francisco.

Originally issued Jan. 9, the
unanimous decision by the three-
judge panel was published later at
the Regents’ request, which means
it may be cited in future cases.

According to the decision, the Re-
gents had agreed to indemnify Dr.
Chambi when he was hired at the
University of California at Irvine
and at its medical center. In 1996,
the Regents—without Dr. Chambi’s

consent—settled a medical mal-
practice action filed against him.
Dr. Chambi filed suit, saying this vi-
olated the law. A lower court grant-
ed the Regents summary judgment
dismissing the case, which was up-
held by the appellate court.

According to the decision, one
provision of the state’s Business and
Professions Code states that
“notwithstanding any other provi-
sion of the law” an insurer must ob-
tain a policyholder’s consent before
settling a malpractice claim. Anoth-
er code provision covers self-in-
sured public entities, but “notably

absent” is any requirement that the
public employee physician’s con-
sent be obtained, says the decision.

Dr. Chambi’s contention that a
self-insured public entity is an in-
surer “is worthless,” says the deci-
sion. “If self-insurance is insurance
and self-insured public entities are
insurers, there was no reason for the
Legislature to adopt a separate
statute” for self-insured public enti-
ties, it says. “It is axiomatic that
self-insurance is not insurance.”

Dr. Chambi’s attorney, Philip
Toomey of Torrance, Calif.-based
Artiano, Guzman & Toomey, said

he is considering an appeal to the
California Supreme Court.

“I thought it was a bad decision,”
said Mr. Toomey. “I think that it
leaves physicians that are within
the…system at risk of having cases
settled for reasons other than the
merits of the lawsuit.”

The same physician and the ex-
act same set of circumstances would
have required the physician’s con-
sent had they occurred in a differ-
ent setting, but here the physician
is not given the opportunity to say
“no” to a settlement, said Mr.
Toomey, who noted Dr. Chambi
must now disclose the settlement
on insurance and employment ap-
plications.

Mr. Toomey said that the Re-
gents’ self-insured program func-

tions like an insurer. “If it walks like
a duck, talks like a duck, it’s likely a
duck, meaning this is the exact
same type of activity that an insur-
ance carrier engages in,” he said.

He said also he believes the
phrase “notwithstanding any other
provision of the law” in the section
covering medial malpractice insur-
ers is intended to cover self-insured
public entities as well, which means
the physician’s consent to a settle-
ment must be obtained.

Mr. Fogel disagreed. The Legisla-
ture probably reasoned “that public
entities sometimes want to settle
claims against their employees to
minimize costs. After all, they’re on
the hook because this is public
money that is at issue,” which
makes them different from insurers.

Israel P. Chambi vs. the Regents of the
University of California, California
Court of Appeal, 4th Appellate Dis-
trict; No. G024554.
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Self-insurer not bound by insurer statute: Court

‘Public entities
sometimes want to
settle claims against
their employees to
minimize costs. After all,
they’re on the hook
because this is public
money.’

Paul Fogel
Crosby, Heafey, Roach & May

Errors & omissions

● A story on page T14 of the Ben-
efits Management Take-Out Section
in this issue reports that CIGNA
HealthCare plans to launch a con-
sumer-driven health care plan.
CIGNA unveiled its plan last week,
after the section went to press.

● Due to a production error, a
chart in the Feb. 4 issue on the
largest captive managers in Dublin
contained incorrect information. A
corrected version of the chart ap-
pears on page 17.

● A Feb. 4 article on insurance for
the Winter Olympic Games omit-
ted the name of Aviation Insurance
Services of Utah Inc., which was se-
lected to place aviation coverages. 
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Commentary
An eye-opening
visit to Lloyd’s
“You’ve got to make a pilgrimage
to Lloyd’s at least once if you’re
going to work in this business,” said
the man seated next to me.

I was at one of the many
insurance conferences I attend
each year as a reporter for
Business Insurance.

“You make it sound like going to
Mecca,” I replied.

That made me wonder: Could
working in the insurance field be a
vocation, like a calling to the
priesthood?

Maybe that’s why I’ve been
working for Business Insurance for
so long.

After all, I come from a long line
of devout insurance believers: My
Uncle Hank is a district manager
for Farmers Insurance
Co. in San Diego, my
Uncle Art is a retired
Farmers agent. My
brother, Chuck, is a
Farmers agent in
Frankfort, Ill. My
cousin, Fred, is an
adjuster for Allstate
Insurance Co. in
Fairfax, Va. And
several other cousins
of mine are insurance
agents for either
Farmers or Allstate.

It was Uncle Hank
who introduced us to the faith
when he began selling insurance
more than 40 years ago. Almost
like an evangelical minister, he
recruited the others, and our family
gatherings soon turned into
insurance “revivals.” I understood
the concepts of loss ratios and
deductibles before I finished high
school.

Maybe that’s why I ended up
writing about insurance, though it
was never my intention. My dream
was to become a reporter for the
Chicago Tribune.

But when I got out of school in
the late ‘70s, journalism jobs were
scarce, so I took what was
available, and what was available
was an entry-level position at this
weekly trade magazine in Chicago.

I decided that I’d work there just
long enough to gain the experience
I needed to move on to a
newspaper job, which I did, for a
while anyway. Less than five years
after I left the fold, I was back, like
a proverbial prodigal daughter.

“Isn’t it something how
insurance has held this family
together?” Uncle Hank said to me
after I was named Business
Insurance’s Los Angeles bureau
chief in 1990.

So now, after two tours of duty
and a collective 17 years at
Business Insurance, the suggestion
that I make my pilgrimage to
Lloyd’s was beginning to make
sense. After all, it is the mecca of
the insurance world, and insurance
is practically the Holy Grail to my

family.
So the day after Christmas, I set

off for London with three of my
cousins.

“Yeah, we’re a bunch of
insurance geeks,” said Louise, an
Allstate agent from Chula Vista,
Calif.

We even prepared ourselves
spiritually for the quest, on
Christmas Eve gathering around
Uncle Hank’s TV to watch the 1936
film “Lloyd’s of London.” The film
stars Tyrone Power as the
entrepreneurial Jonathan Blake,
the first name to insure such
unconventional risks as dancers’
legs—the beginning of the
nonmarine market, perhaps?
Jonathan’s best friend is Horatio

Nelson, the legendary
British admiral who led
England to victory
over France in 1805.
But he wouldn’t have
been able to do so had
it not been for Lloyd’s,
which insured his fleet.

Today, Admiral
Nelson’s silver
collection is on display
at Lloyd’s, as are other
historical artifacts,
such as the Beatles’
personal accident
policies from when

they first traveled to America in
1964. Two bound volumes of
marine losses, written in quill pen
and ink, are displayed on an altar-
like perch beneath the Lutine bell,
which is rung on special occasions,
such as significant happenings in
the market.

As we passed the books, one
current and the other from 100
years ago, I felt the urge to
genuflect. All around us
underwriting boxes stood like pews.
Outside, a vestige of the old
Lloyd’s, the facade of the 1928
building, stands like a monument in
a church graveyard.

After we paid our homage, we
had coffee in the legendary
coffeehouse with Adrian Beeby,
Lloyd’s communications director.

But as I peered up over the rim
of my green-and-white paper cup
at the cathedral ceiling of the
cavernous glass-walled structure, I
felt a little bit disillusioned, as is
often the case when I first
encounter something I’ve
romanticized for so long.

There I was, thousands of miles
from home and 314 years after
Edward Lloyd founded the
coffeehouse where underwriting
was born, sipping a latte
from...Starbucks.

Senior Editor Joanne Wojcik’s
Commentary appears periodically
and on www.businessinsurance.
com. She can be reached by e-mail
at jwojcik@crain.com.

Joanne Wojcik
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Editorial

Time to change brokers’
handling of premiums
IN TODAY’S HARDENING MARKET, insurance buy-

ers should question whether it still makes sense to
pay their premiums to brokers instead of sending

them directly to insurers.
While the practice originated as a way for insurers to

reward their agents by giving them a chance to earn in-
terest income on premiums before the insurer collected
them, this bonus comes at buyers’ expense. It also
makes no sense for the buyer’s money to be held by
anyone for 30 to 45 days before it is due. With the abili-
ty today to transfer funds and to perform banking in-
stantly and electronically, why should insurance buyers
still park their own money with a middleman?

Recent events have also shown that the premiums
held in trust can be a temptation for some brokers to
dip into, especially in some states where they are not re-
quired to be segregated from other accounts held by the
firms.

Michael Segal, chairman and chief executive officer
of Near North National Group, last month was arrested
on federal fraud charges for allegedly using as much as
$20 million of the firm’s premium trust funds to cover
operating and personal expenses. Mr. Segal denies the
charges, but stepped down from the helm of the Chica-
go-based firm that he owns (BI, Feb. 4).

As the Near North allegations came to light, however,
it became evident that the alleged misuse of funds is
hardly an isolated phenomenon. 

Insurance agency consultants estimate that nearly
30% of the country’s thousands of small and midsize
agencies routinely dip into these funds to cover their
operating expenses. No doubt it also happens at larger
agencies and brokers. With many insurance agents and
brokers privately held, though, the practice remains
generally hidden from public scrutiny.

Some may argue that no one is hurt by this use of
funds in trust, as the premium shortfalls are covered by
the firms and forwarded to insurers and as the buyer’s
insurance coverage is not impaired in any way. Further-
more, even a sum as large as $20 million, for example,

would represent only about 2% of gross premiums col-
lected annually by a firm the size of Near North.

While no one may be directly harmed, that is not the
same as saying this is authorized or approved by the
buyer or the insurer. Dipping into these funds still vio-
lates the trust that policyholders place in the broker to
handle the funds for the benefit of the client. And oper-
ating out of trust to cover agency or brokerage expenses
clearly uses client funds in a manner for which they are
not intended.

It also begs the question of why the buyer—which al-
ready is paying sharply higher premiums to finance its
risks—should be providing the broker with the means
to earn an additional form of compensation.

That’s what fees and commissions are supposed to
cover. And if they are inadequate, banks offer all sorts of
credit lines and loans that would be a more appropriate
means of funding brokerage operations than is dipping
into client funds. Insurers, too, are often willing to loan
their agents and brokers funds to meet their operating
expenses.

If this practice is as widespread as agency consultants
say, it is very likely that regulators have been aware of it
for some time, yet they have not done more to protect
the interests of policyholders. In the case of the alleged
use of funds by Near North’s chairman, it is notable
that the charges were brought by federal authorities
rather than state insurance regulators.

There’s something wrong when an illegal practice be-
comes so routine that it goes unchallenged by all sec-
tors of the marketplace. Brokers, the majority of which
do not engage in these transgressions, should demand
changes to assure their reputation is not tainted by the
actions of a few.

Most importantly, buyers should demand changes to
protect the integrity—if not the earning power—of
their own premiums. Given how long this questionable
practice has been allowed to continue at some agencies
and brokerages, it’s clear that no one else is going to
step in to protect the buyer’s interest.

Congress wants proof;
RIMS is providing it
To the editor: As the Feb. 4 Busi-
ness Insurance editorial
“Congress Seeks Proof from In-
surers” aptly explained, word
from Capitol Hill is that “law-
makers need facts, not anec-
dotes” as they consider the need
for terrorism reinsurance relief.

The Risk & Insurance Manage-
ment Society Inc. is facing this
dilemma head on. 

RIMS member companies, rep-
resenting more than 4,000 com-
mercial policyholders, are facing
exorbitant premiums on proper-
ty/casualty insurance coverage
for significantly reduced cover-
age. Now, they are taking this
message to our nation’s deci-
sion-makers.

Since Sept. 11, RIMS leaders
have met on several occasions
with congressional lawmakers
and the Treasury Department to
urge action on terrorism reinsur-
ance legislation. RIMS member
companies also have written to
members of Congress, highlight-
ing their individual needs for
government action. RIMS mem-
bers have sent written state-
ments to the General Account-
ing Office describing the impact
that the absence of a federal ter-
rorism risk-spreading mecha-
nism is having on the U.S. econ-
omy, and their business in par-
ticular.

The time to act is now. Not
only for businesses to provide
evidence but also for the Senate
to follow the House and pass a
bill.

As President Bush declared in
his State of the Union address,
one of his top three goals is to
“revive our economy.” 

With economic stimulus legis-
lation fragmenting, the country
needs a terrorism reinsurance
bill to support the fragile infras-
tructure underlying our econo-
my.

David L. Mair
President

Risk & Insurance 
Management Society Inc.

New York

Vice President/Publisher: Martin J. Ross III 
(New York)
Editor: Paul D. Winston (Chicago)
Editor-at-Large: Jerry Geisel (Washington)
Managing Editor: Regis J. Coccia (Chicago)
Assistant Managing Editor - Graphics: Kathy L.
Barnes (Chicago)
Assistant Managing Editor - News: Gavin Souter
(New York)
Senior Editors: Meg Fletcher, A.R.M. (Chicago);
Judy Greenwald (San Jose); Mark A. Hofmann
(Washington); Dave Lenckus (Tucson); Douglas
McLeod (New York); Edwin Unsworth (France);
Joanne Wojcik (Denver); Rodd Zolkos (Chicago)
Bureau Chief: Roberto Ceniceros (Los Angeles)
Associate Editors: Michael Bradford (New
Orleans); Michael Prince (New York);  Sally
Roberts (Denver); Sarah Veysey (London)
Copy Desk Chief: Matt Scroggins (Chicago)
Copy Editors: Mary B. Nick (Chicago);  Joe Walker
(Chicago)
Directory Editor: Kevin P. Edison (Chicago)
Assistant Directory Editor: Carrie A. Brittain 
(Chicago)
Assistant Graphics/Online Editor:
Amy R. Kepka (Overland Park)
Executive Assistant / Reprint Manager:
Karen Brown Tucker (Chicago)
Editorial Cartoonist: Roger Schillerstrom
(Chicago)
Advertising Director: Kenneth F. Luker Jr.
(New York)
Midwest Advertising Manager: Robert L. Niesse
(Chicago)
District Managers: Chris Crain (New York);  Lori
Lieberman (Los Angeles); Robert B. Murray (New
York) ; John L. Phillips (Chicago); Jennifer Powers
(Boston)
Classified Advertising Manager: Irais Amleshi
(Chicago)
Assistant to the Publisher: Pat Ghazvini (New
York)
Advertising Traffic: Stephanie Cress (New York)
Production Manager: J. Thomas Janka (Chicago)

Director of Communications: Ronnie I. Drachman
(New York)
Promotion Coordinator: Barbara O’Brien (New
York)

EDITORIAL: Chicago: 312-649-5398;
Denver: 303-698-7601; London: 207-457-1400;
Los Angeles: 323-370-2455; New Orleans: 504-
364-1908; New York: 212-210-0100; San
Jose: 408-774-1500; Tucson: 520-579-1937;
Washington: 202-662-7200
ADVERTISING: Boston:  617-292-4856;
Chicago: 312-649-5276; New York: 212-210-0133;
Los Angeles: 323-370-2456
COMMUNICATIONS: New York: 212-210-0132
SUBSCRIPTIONS: Detroit: 888-446-1422

Business Insurance is published by
Crain Communications Inc.

Chairman: Keith E. Crain
President: Rance Crain
Secretary: Merrilee Crain
Treasurer: Mary Kay Crain
Executive Vice President/Operations:
William A. Morrow
Senior Vice President/Group Publisher:
Gloria Scoby
Group Vice President/Technology, Circulation,
Manufacturing: Robert C. Adams
Corporate Circulation Director: 
Maxx MacConnachie
Corporate Director/Production & Manufacturing:
Dave Kamis

G.D. Crain Jr. Founder (1885-1973)
Mrs. G.D. Crain Jr. Chairman (1911-1996) 
S.R. Bernstein Chairman-executive committee
(1907-1993)

Published weekly at 360 N. Michigan Ave.,
Chicago, Ill. 60601-3806, Fax: 312-280-3174,
E-mail: biweb@crain.com. Offices: 711 Third Ave.,
New York, N.Y. 10017-5806, Fax: 212-210-0704,
CRAIN COM NYK; 473 Fairfield Ave., Gretna, La.
70056, Fax: 504-364-1337; Suite 814, National
Press Building, Washington, D.C. 20045-1801, Fax:
202-638-3155; 6500 Wilshire Blvd., Suite 2300,
Los Angeles, Calif. 90048- 4947, Fax: 323-655-
8157; 967 Bermuda Court, Sunnyvale, Calif.
94086-6750, Fax: 408-774-1155; New Garden
House, 78 Hatton Garden, London EC1N 8LD
England, Fax: 207-457-1440; 4 Grande Rue, 49140
Jarze, France; 8157 N. Torrey Place, Tucson, Ariz.
85743, Fax: 520-579-3476; 777 E. Speer Blvd.,
Denver, Colo. 80203-4214; Fax: 303-733-2244; 
11133 W. 108th St.,Overland Park, Kan. 66210, Fax:
312-280-3174.  $4 a copy and $97 a year in the
U.S., $130 in Canada and Mexico (includes GST). All
other countries $230 a year (includes expedited
air delivery). Don Mierendorf, circulation manager.
Four weeks’ notice required for change of
address. Send subscription correspondence to
Circulation Department, Business Insurance, 1155
Gratiot Avenue, Detroit MI 48207-2912, Phone:
888-446-1422 or 313-446-0450, Fax: 313-446-
6777. Microfilm copies available: University
Microfilms, 300 Zeeb Road, Ann Arbor, Mich.
48013. Microfiche copies: Bell & Howell, Micro
Photo Division, Old Mansfield Road, Wooster, Ohio
44691. Portions of the editorial content of this
issue are available for reprint or reproduction in
other media. For reprints or reprint permission:
KAREN BROWN TUCKER, Business Insurance, 360
N. Michigan Ave., Chicago, Ill. 60601-3806, 312-
649-5319, Fax: 312-280-3174.

To subscribe, call 888-446-1422,
or 313-446-0450 

outside the United States.
www.businessinsurance.com

Business Insurance welcomes let-
ters to the editor. This section is
intended to be a forum for readers’
opinions and comments. We re-
serve the right to edit letters for
clarity or space. We will not pub-
lish unsigned letters. Please send
your letters to Letters to the Editor,
Business Insurance, 360 N. Michi-
gan Ave., Chicago, Ill. 60601-
3806; fax: 312-280-3174; e-mail:
pwinston@crain.com

Letters to the Editor

BI’s Online Forum
Visit Business Insurance’s online
discussion forum.

The Online Forum is located at:
www.businessinsurance.com/
forum/index.html/

MH _ 02-11-02 A 8  2/8/02  5:23 PM  Page 1



10 February 11, 2002Perspectives

New attitudes may affect industry most
By Peter J. Gakos Jr.

The Sept. 11, 2001, terrorist attacks
hastened the hardening of the
insurance market and the resulting

reduced capacity, increased prices and
tightened coverage terms have become more
severe since the Jan. 1, 2002 insurance and
reinsurance renewals.

While the attention to costs and terms is
understandable, a third factor may actually
have a longer impact on insurers. That is
because the catastrophe may have a lasting

impact on the
behavior of risk
managers.

In response to
the cost
increases, major
businesses,
particularly
those with
complex and
high-risk
operations, may
increase their
risk retention
levels,
purchasing
insurance only

for catastrophic losses. Another factor driving
this decision will be the concerns about
purchasing coverage from insurers whose
financial security is questioned. Businesses
are now more closely scrutinizing insurers’
financial security.

While risk managers are willing to retain a

greater portion of traditionally insured risk,
they are only willing to do so up to certain
aggregate dollar amounts. Such upper limits
represent the maximum financial impacts
that businesses are willing to have on their
income statements during the fiscal year.

Additionally, many businesses will not be
able to establish sufficient reserves on their
balance sheets to address this increased
exposure. Companies in this situation need
an insurance vehicle to cover unusual loss
frequency and severity during the fiscal year.

One possible solution can be found in
blended insurance programs. These programs
are so named because they are structured as a
blend of traditional risk transfer and “finite
risk” techniques—measures that blend
elements of timing risk, financial risk and
limited traditional risk transfer. These
structures typically include such features as:
multiple-year coverage periods; coverage for
multiple risk exposures on a bundled or
integrated basis; and a formal partnership
between the insurer and policyholder in
which each shares a portion of the risks and
the rewards, with traditional risk transfer
responding at a predetermined level of loss
activity.

The policyholder effectively “rents” the
insurer’s balance sheet to establish reserves to
fund its retained losses over time, by
retaining a major portion of its risk through
the finite element of the contract. This can
provide the policyholder with certain
accounting and tax advantages that it
probably cannot achieve solely through a
self-insured retention. The major benefit is to

spread the impact of a loss or series of losses
over a period of time.

In short, these structures provide a
seamless approach, combining risk transfer
and risk financing in order to obtain more
comprehensive risk management solutions.
These programs have been implemented by
many businesses.

The changes anticipated for the
commercial insurance market resemble what
has already occurred in the reinsurance
market. Many major insurers and reinsurers
have aggregate excess-of-loss finite risk
programs in place in response to reduced
traditional reinsurance capacity, concerns
about security, and increased exposure to
risk.

For several years, the insurance industry
has appeared to be on the verge of entering
the market for blended products, designing
various innovative solutions for major
companies, but few programs have entered
the mainstream market. Perhaps the
aftermath of the September terrorist attacks
will create the economic conditions that will
foster a renewed demand for such programs.

Beyond the economics, a change in
attitudes about blended products will also be
needed—first, among corporate buyers. We
are already seeing that change, as more risk
managers adopt the mindset that such
insurance is not a temporary stopgap
purchase, but a long-term, strategic risk
management commitment. Fueling this
change is the increased involvement of
senior financial managers who see risk
management as part of a bigger, integrated

effort to manage the balance sheet.
Insurers also need to change their attitude.

Most insurers are comfortable providing
traditional risk transfer capacity for
individual risk classes and single loss events,
but effective blended insurance structures
incorporate traditional risk transfer capacity
across multiple risks, providing both
aggregate and single-event coverage.

Underwriters that develop such programs
must understand that there must be
sufficient underwriting risk in the final
structure to ensure that the contract will be
treated as insurance from an accounting and
tax standpoint. Moreover, the insurers that
succeed in the market for blended risk
management products will require the
combined efforts and ideas of both their
alternative risk transfer staffs and their
traditional underwriters.

Most significantly, insurers that deliver
such products must be willing to commit
capacity over several years for each program.
Because multiyear commitments are
required, insurers generally must use net
capacity without relying on reinsurance
support. The long-term nature of such
contracts and the fact that significant dollar
amounts of premium or loss funding may be
provided by either the policyholder or the
insurer, leads to an inherent requirement
that both parties be financially secure.

Peter J. Gakos is senior vp in The St. Paul
Cos. Inc.’s Morristown, N.J., office.

Converted individual policy not subject to ERISA
An individual insurance policy that was con-
verted from an earlier group policy is not gov-
erned by the federal Employee Retirement In-
come Security Act, according to the 9th U.S.
Circuit Court of Appeals in San Francisco.
Thus, a policyholder’s suit against a health in-
surer brought under state law was not pre-
empted by ERISA, the court held.

Barbara Waks obtained insurance coverage
from Empire Blue Cross & Blue Shield under
an ERISA-regulated group insurance plan cov-
ering employees of her husband’s company,
SCS Systems. When SCS ceased operations,
Ms. Waks applied for individual coverage
with Empire under the conversion rights of
the group policy. Empire issued Ms. Waks a
“Tradition PLUS” individual policy for com-
prehensive hospital and medical benefits ef-
fective Feb. 2, 1993. In 1996, Empire autho-
rized Ms. Waks’ emergency admission to a
hospital based on her doctor’s determination
that she had a life-threatening condition. Em-
pire subsequently denied her insurance claim
for the hospital costs, and Ms. Waks sued the
insurer in federal court, charging breach of
contract. The insurer argued that her suit was
subject to ERISA and that her state-law claims
were pre-empted. The trial court ruled for the
insurer.

The appellate court, however, said that an
employee benefit plan must cover at least one
employee to constitute an ERISA benefit plan.
According to the court, Ms. Waks’ converted
policy covered her as an individual and not as
an employee of SCS or any other employer.
Therefore, the court said, her converted poli-
cy was not an ERISA plan. The court also con-
cluded that claims arising under a converted
individual policy are not related to an ERISA
plan for purposes of ERISA pre-emption. The
court emphasized that her ERISA pre-emption

would be an absurd result because there is no
ERISA plan and no administrator. The trial
court decision was reversed.

Waks vs. Empire Blue Cross & Blue Shield, 9th
U.S. Circuit Court of Appeals, Aug. 20, 2001
(BI/05/F-$10)

Retiree with work-related injury
eligible for full compensation

An employee’s retirement did not preclude
workers compensation benefits for an injury
arising out of and in the course of employ-
ment, according to the Supreme Court of
Tennessee.

James Mackie installed asbestos insulation
for much of his working life between 1948
and 1988. His last injurious exposure to as-
bestos occurred while he was working for
Young Sales Corp. in 1973. Mr. Mackie
stopped working sometime in 1989 or 1990
because he wanted to retire. In January 1993,
he was diagnosed with asbestos-related malig-
nant mesothelioma. He died from the illness
in May 1993. His widow, Dorothy, sued seek-
ing workers compensation benefits for the
death of her husband. The trial court awarded
temporary total disability benefits for the pe-
riod Jan. 23, 1993, to May 15, 1993, as well as
death benefits. She was awarded the maxi-
mum weekly rate of $318.24. The appeals
panel modified the judgment to reflect a min-
imum weekly compensation rate of $35 be-
cause Mr. Mackie was voluntarily retired at
the time of his diagnosis. His widow ap-
pealed.

On appeal, the employer argued that Mr.
Mackie was not entitled to compensation
based on the maximum weekly rate because
he was voluntarily retired and lost no earn-
ings because of the work-related illness. The

court said that the schedule of compensation
under the Tennessee code is to be determined
without regard to loss of earning power or
wages. Where an employee establishes all of
the elements for benefits, the court said, an
employer may not rely on the fortuitous tim-
ing of an employee’s retirement to avoid the
responsibility for providing compensation.
The court agreed with the trial court’s award
of benefits based on the maximum weekly
rate.

Mackie vs. Young Sales Corp., Supreme Court
of Tennessee, March 1, 2001, Rehearing Denied
April 6, 2001 (BI/04/F.-$10)

Home modifications covered
under Missouri comp law
In an issue of first impression in that state,
the Missouri Court of Appeals ruled that an
employer was responsible for all medically
necessary modifications to a paralyzed em-
ployee’s home.

Kenneth Hall was a truck driver for Fru Con
Construction Corp. In September 1994, Mr.
Hall was injured while unloading a trailer for
his employer. A 1,000-pound pipe rolled off
the truck and struck Mr. Hall in the back, and
his injuries resulted in total paralysis of his
lower extremities, loss of sensation below his
ribs, and loss of sexual function and control
of his bladder and bowel functions. He was
hospitalized until November 1994. In May
1995, Mr. Hall returned to Fru Con, working
four hours per day as a dispatcher. He started

full-time work in July 1995, but was laid off in
July 1998. Mr. Hall applied for and was
awarded permanent total disability benefits,
which included past and future nursing care
and home modifications, such as making the
bathroom shower and bedroom closets
wheelchair-accessible. His kitchen also had to
be modified to make appliances accessible,
and a wheelchair ramp was added to the front
of the home. The Industrial Commission af-
firmed the award. The employer appealed.

On appeal, the employer argued, in part,
that the commission erred in entering an
award for the modifications to Mr. Hall’s
home because such modifications are not
considered medical treatment or artificial de-
vices. The court said the purpose of the Work-
ers’ Compensation Act is to place on industry
the losses sustained by employees because of
their employment. Given that wheelchairs
fall under the act, the court said, it would log-
ically follow that modifications to an employ-
ee’s home should be covered under the act to
allow him to use his wheelchair. These modi-
fications, according to the court, would im-
prove his medical condition and allow him to
function more independently and require less
nursing care. The court emphasized that an
employee’s efforts to remain independent
should not be thwarted. The benefit award
was affirmed.

Hall vs. Fru Con Construction Corp., Missouri
Court of Appeals, March 27, 2001. (BI/03/F.-
$10)

These abstracts were prepared by Mayo H.
Stiegler. Copies of these decisions are available, at
$10 each, by sending a check payable to Mayo H.
Stiegler, to Business Insurance, 360 N. Michigan
Ave., Chicago, Ill. 60601-3806. Provide the listed
number for each opinion ordered.

Legal briefs
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Brokers:
Construction Insurance Partners, a new in-

surance brokerage in St. Louis specializing in
controlled insurance programs, has made four
senior executive appointments:

● John J. Campbell, formerly executive
vp and national wrap-up leader at Arthur J.
Gallagher & Co. in St. Louis, has been named
executive vp and chief operating officer of the
new broker.

● Terry Schlick, a former Gallagher se-
nior vp, has been named senior vp and secre-
tary.

● Larry Jackson, a former Gallagher se-
nior vp, has been named senior vp.

● Brian Billhartz, a former Gallagher vp,
has been named senior vp.

In other brokerage changes:
Bill L. Williamson was named senior vp

and account executive in Hobbs Group
L.L.C.’s Boston office. Mr. Williamson was
formerly a vp for Aon Corp.’s New Business
Development Group.

Eric Wurzel has been named partner and
executive vp of sales at Travers, O’keefe, an
employee benefits and property/casualty con-
sulting and brokerage firm based in New
York. Mr. Wurzel previously was vp of sales. 

Insurers:
Derek Ratteray has been named senior

vp of international casualty for Zurich Global
Energy, a unit of Zurich Financial Services
Group that specializes in the oil and gas,

petrochemical, natural resources mining and
power generation industries worldwide. Mr.
Ratteray, who formerly was vp and Bermuda
casualty branch manager, will be based in
Pembroke, Bermuda.

Judith A. Blades has been named senior
executive vp of property/casualty operations
responsible for all underwriting except rein-
surance at The Hartford Financial Services
Group Inc. In a related move, Frederick H.
Eppinger has been named executive vp of
property/casualty field and service operations.
Ms. Blades previously was executive vp of
Hartford’s business insurance group. Mr. Ep-
pinger formerly was senior vp of property/ca-
sualty strategic marketing.

Reinsurance:
Donna Mosely has been named senior vp,

chief financial officer and chief actuarial offi-
cer of ING Re in a shift of these responsibili-
ties to Denver from the reinsurer’s Amster-
dam, Netherlands, office. Ms. Mosely previ-
ously served as vp of financial reporting and
control for the global reinsurance company’s
life and health operations in Denver.

Other suppliers:
Rose Lewis has been promoted to the

newly created position of director of claims
and service operations for Brokerage Con-
cepts Inc., a King of Prussia, Pa.-based third-
party administrator. Ms. Lewis, formerly held
the position of managing director of claims.

HMOs/PPOs:
Robert L. Natt has been named executive

vp of the New England Region at Oxford
Health Plans Inc. In this newly created posi-
tion, Mr. Natt will oversee a recent acquisi-
tion and will focus on Oxford’s plans to en-
hance its provider network and expand its
business in Connecticut. Before joining Ox-
ford, Mr. Natt was an independent consultant
to the health care industry.

Business Insurance would like to report on se-
nior-level changes at commercial insurance com-
panies and service providers. 

Please send news of recently promoted, hired or
appointed senior-level executives to: Joanne Woj-
cik, Business Insurance, 777 E. Speer Blvd., Den-
ver, Colo. 80203-4212; releases can be sent by e-
mail to jwojcik@crain.com. 

Photos should be sent to: Kathy Barnes, Busi-
ness Insurance, 360 N. Michigan Ave., Chicago,
Ill. 60601-3806;  or submitted by e-mail to
kbarnes@crain.com.

Comings & Goings

TPA listing deadline nears
Business Insurance will publish its online
Directory of Third Party Administrators on
March 4. That week’s issue of Business In-
surance will include a ranking of the top
TPAs and a Spotlight report on Claims
Management.

The directory, which will be available
on www.businessinsurance.com, is pub-
lished as an editorial service; there is no
charge to be included. Eligible companies
must simply submit a completed directory
questionnaire by the extended deadline of
Feb. 22.

To be eligible for the directory, a compa-
ny must provide claims administration
services to self-insured employers on an
unbundled basis. TPAs must generate at
least $500,000 in gross revenues and must
report revenues to be listed in the directo-
ry. 

If your company meets the criteria but
has not received a questionnaire, please
contact Assistant Directory Editor Carrie
Brittain at 312-649-5313. Questionnaires
also can be downloaded from www.busi-
nessinsurance.com. 

REPRINT SERVICES

BI’s Reprint Department can provide
reprints, in quantities of 100 or more, of any
article appearing in the weekly news-
magazine. Legal permission, complying
with U.S. copyright laws, also can be pro-
vided to companies wishing to reprint on
their own, material appearing in the news-
magazine. For information, call or fax:

312/ 649-5319
Fax: 312/ 280-3174

www.businessinsurance.com
®
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Syndicates making
cash call on investors
Lloyd’s of London syndicates are
making a $795 million cash call
on investors, chiefly to pay losses
arising between 1998 and 2001.
About half of the total—$395
million—will be used for losses
from the 1999 year of account
and earlier, according to a Lloyd’s
statement. Much of the
remainder will be used to pay
losses from 2000 and later,
including those related to the
Sept. 11 terrorist attacks in the
United States. In November,
Lloyd’s estimated that the market
faced $2.8 billion in net losses
related to the attacks. An
unspecified portion of the funds
will be used to help Lloyd’s meet
an agreement with U.S.
regulators to achieve 100%
funding of its U.S. reinsurance
trust fund by March 31. Lloyd’s
was granted a temporary
reprieve by regulators from
having to fund 100% of the
market’s gross liabilities after the
Sept. 11 attacks (BI, Oct. 29, 2001).
The syndicates’ last cash call, for
$1.1 billion, was made last
September.

RSA boosts reserves
for asbestos claims
Multiline insurer Royal &
SunAlliance Insurance Group
P.L.C. has boosted its reserves for
asbestos and discontinued
business liabilities. RSA said last
week that it had strengthened
asbestos provisions by £371
million ($526.0 million), which
would result in a charge of £239
million ($338.9 million) on the
company’s 2001 results when
they are released Feb. 28. RSA
also strengthened its provisions
for discontinued operations by
£145 million ($205.6 million).
London-based RSA said that the
reserve strengthening, coupled
with provisions for its Sept. 11
loss—now estimated at £215
million ($304.8 million)—would
mean that its operating result
before tax for 2001 would be
“around break-even.”

Olympus Re capitalized
at $500 million
Bermuda startup Olympus
Reinsurance Ltd. plans to begin
underwriting next week with
$500 million in capital. The
reinsurer, which will be based in
Hamilton, will write property
catastrophe and other short-tail
coverages. Among Olympus’
largest financial backers are
Leucadia National Corp. and
Gilbert Global Equity Partners.
Sheila Nicoll, a former senior vp
with Marsh & McLennan Cos. Inc.,
will be president and chief
underwriting officer of Olympus.
Ms. Nicoll was mostly recently

World
Updates

Losses from explosion in Nigeria
estimated to total $84 million
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Report forecasts E.U. pension spending
By EDWIN UNSWORTH

LONDON—Most European Union
countries need to better address
growing pension problems brought
on by demographic changes, ac-
cording to a recent report.

The report, issued by the Euro-
pean Union’s Economic Policy
Committee, shows that most E.U.
member countries plan to increase
government spending by 3% to 5%
between now and 2050 to help
fund retirement incomes for their
rapidly aging populations.

Lower increases of 2% to 3% are
expected over the same period in

Italy, Luxembourg and
Sweden. The countries
facing the biggest pen-
sion challenges are
Spain and Greece,
where spending in-
creases of 8% and 12%
of GDP, respectively,
are projected. Spain’s
problem stems from
significant demographic changes,
and Greece’s are a result of the gov-
ernment decision to postpone re-
forms of the state-run pension sys-
tem, the report says.

The United Kingdom is the only
E.U. member that projects a de-

crease in pub-
lic pension
spending as a
percentage of
GDP between
this year and
2050, said the
report, which
has been en-
dorsed by the

European Commission.
The United Kingdom is consid-

ered to be in a better position than
the other countries to meet the ris-
ing costs of an aging population, ac-
cording to the report. That stems in
part from the U.K. government’s

approach to its pension system, the
report notes. The U.K. state pension
is intended to provide minimum re-
tirement income, and “citizens are
expected, with the help of govern-
ment incentives, to ensure that the
bulk of their retirement income
comes from other sources, in partic-
ular private occupational pen-
sions,” the report says.

The E.U. report notes that al-
though other member countries are
reforming their pension systems,
“further reforms may be needed in
some member states to ensure the
financial sustainability of public
pension systems.” 

LAGOS, Nigeria—The Nigerian
Insurers Assn. estimates that re-
cent explosions at a military ar-
mory in Lagos would result in in-
sured property losses of “several
billions of naira.”

Prince Omosanya Akinyemi,
chairman of the NIA, said that no
exact loss figure was yet available
for the explosion, which killed
more than 1,000 people.

Preliminary investigations put
the figure at about 10 billion

naira ($83.9 million). 
“We will do everything possi-

ble to live up to our responsibili-
ties as risk bearers to our clients
who have insured with us,” he
said in a statement.

Sources in London suggested
that much of the reinsurance for
the loss would be concentrated in
Nigeria itself, with a small
amount finding its way into the
London market via retrocessional
coverage.

Ruling raises bar on stress claims

Court stresses action
By SARAH VEYSEY

LONDON—A recent U.K. Court of
Appeal ruling will make it more dif-
ficult for employees to bring work-
related stress claims.

The Feb. 5 ruling stripped two
teachers and a factory worker of
awards for occupational stress total-
ing about £200,000 ($283,560). The
three workers had not, in the
judges’ view, made their employers
sufficiently aware of the stress they
were suffering, nor had they given
their employers adequate opportu-
nity to improve the situation before
filing a claim.

In their ruling, the three Court of
Appeal judges stated that no occu-
pations should be regarded as in-
trinsically dangerous to employees’
mental health. The judges also said
employers should be entitled to as-
sume that employees can withstand
the normal pressures of a job, un-
less they have alerted the employer
of some particular problem or vul-
nerability.

Employers that offer confidential
counseling and access to treatment
are unlikely to be found in breach
of a duty of care, the judges said.

Furthermore, if the only reason-
able and effective course of action
would be to demote or dismiss an
employee, an employer does not vi-
olate its duty of care in allowing a
willing worker to continue his or
her job, the judges’ ruling states.

The ruling comes at a time when
Britain’s largest labor organization
has reported a huge increase in
claims for occupational stress
against U.K. employers.

The Trades Union Congress last
week reported that new stress
claims brought by labor unions on
behalf of employees had increased
twelvefold in 2000 to 6,428. The
data was reported in the TUC’s Fo-
cus on Services for Injury Victims
report.

The huge rise in claims occurred
in part because stress has recently
become more widely recognized as
a cause of illness, a TUC spokesman
said.

John Monks, general secretary of
the TUC, described the increase in
stress claims as “very worrying.” He
said that management must work
with trade unions to combat the
growing problem of stress in the
workplace.

See WORLD UPDATES/page 15

Non-U.S. companies facing steep hikes
on D&O policies covering U.S. exposures
By CAROLYN ALDRED

Non-U.S. companies with exposure
to securities claims in the United
States are facing large rate increases
and tougher terms and conditions
for their directors and officers liabil-
ity insurance as underwriters re-
assess their risks.

Brokers note that non-U.S. com-
panies generally are seeing double-
digit increases for their D&O cover-
age, and those exposed to claims in
the United States could face hikes of
100% to as high as 300% at renew-
al, some brokers say. 

Many D&O underwriters have
experienced large losses over the
past year as the number and size of

securities-related claims in the Unit-
ed States have increased dramatical-
ly, brokers and underwriters note.
And the number of non-U.S. com-
panies now exposed in the U.S.
market, particularly as a result of
U.S. stock exchange listings or
American depository receipt filings,
has also risen significantly, they
say.

“The number of major U.K.- and
Irish-based companies listed in the
United States increased to 124 last
year from 59 in 1995, with a similar
upward trend among other Euro-
pean companies,” said Joe Fernan-
dez, corporate manager of financial
lines management liability for AIG
Europe (UK) Ltd. in London. 

Meanwhile, the number of secu-
rities class-action lawsuits filed in
the United States last year soared to
487 after remaining at around 200
for several years, said Mr. Fernan-
dez. And 43 of the suits in 2001
were filed against non-U.S. compa-
nies, compared with 12 in the prior
year, he noted.

Previously, some underwriters
had assumed that non-U.S. compa-
nies were better protected from
such actions, but they now recog-
nize that a company listed on any
U.S. stock exchange, regardless of
where the company is based, “has a
very severe exposure to class-action
claims,” he said.

In addition to the increase in

claims frequency, the size of settle-
ments also has risen significantly in
recent years, underwriters say.

Mr. Fernandez estimates that the
average class-action securities claim
now is settled for about $20 mil-
lion, compared with $5 million to
$10 million in the mid-1990s.

And some recent claims have re-
sulted in huge settlements, includ-
ing the $2.83 billion settlement by
Cendant Corp. in 1999, which
stemmed from a suit charging that
the defendants had artificially in-
flated the company’s stock price
through an accounting fraud. In
2000, 3Com Corp. settled two secu-
rities class actions for $259 million. 

See D&O/next page
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More recently, on Jan. 22, the
U.S. Securities & Exchange Com-
mission announced that the New
York-based broker/dealer and in-
vestment bank Credit Suisse First
Boston Corp. agreed to pay $100
million to settle actions filed by the
SEC and NASD Regulation Inc. “for
abusive practices relating to the al-
location of stock’’ in initial public
offerings, the SEC said in a state-
ment.

“Loss ratios for D&O accounts in-

volving U.S. business are signifi-
cantly up,” said Nigel Salisbury,
manager of professional and finan-
cial risk for London-based multiline
insurer Royal & SunAlliance Insur-
ance Group P.L.C.

Rates are going up as a result, he
said, estimating that an account
with U.S. exposure would likely see
increases of 80% or more. The
growing number of U.S. securities
claims already has caused concern
in the D&O market, and “in an un-
certain economy, the number of in-
solvencies is going to increase,
which will result in more litigation
against companies, their directors
and advisers, including lawyers and
accountants,” he said.

Economic uncertainty, together
with increasing corporate gover-
nance regulation and shareholder
litigation in many European coun-
tries, is leading to reduced capacity
and higher rates for D&O insur-
ance, particularly for high-risk sec-
tors such as high-tech, biotechnolo-
gy, telecommunications and energy
companies, said Melanie Politi, as-
sociate director of the corporate lia-
bility unit of Aon Ltd. in London.

She noted that all companies
likely will see rate increases for their
D&O cover, ranging from just 10%

to 15% for a company with a good
record and no U.S. exposure, to in-
creases “well in excess of 100%” for
many companies that have a U.S.
exposure. 

Martin Beagley, a director of
Willis Group Ltd.’s global financial
and executive risks division in Lon-
don, said that international compa-
nies with a U.S. exposure likely
would face rate increases of be-
tween 50% and 300%.

While capacity of up to $300 mil-
lion remains available for large
companies, underwriters are impos-
ing tougher terms on many clients,

brokers note.
In particular, insurers no longer

are offering multiyear D&O liability
policies, and they have reduced or,
in some cases, eliminated extended
reporting periods. Some insurers
also have brought back coinsurance
for securities claims, brokers note,
and underwriters have imposed in-
solvency exclusions for distressed
accounts.

D&O buyers also face exclusions
for claims from major shareholders
and, in some cases, terrorism exclu-
sions for high-risk companies such
as airlines, brokers say.

Another type of securities claim is
becoming a greater concern for
D&O underwriters.

Allegations involving a practice
known as “laddering” account for
much of billions of dollars in unset-
tled securities claims, brokers esti-
mate.

In such claims, shareholders
charge that preferred customers of
investment banks paid excessive
fees to the banks in return for allot-
ments of IPO stocks. The preferred
investors would also agree to pur-
chase a specified number of stocks
on the open market immediately af-

ter of the IPO and thus drive up the
price of the stock. The banks, as un-
derwriters of the IPO, then benefit-
ed by exercising options to issue
more shares for themselves at the
offering price, the suits allege.

Such claims generally are filed
against the offering banks, their di-
rectors and officers, and the compa-
ny making the offering, Ms. Politi
said.

“If the laddering claims ultimate-
ly are successful, there could be a
huge impact on D&O underwriters
for financial institutions,” said
AIG’s Mr. Fernandez.
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World
Updates

By SARAH VEYSEY

ZURICH, Switzerland—Swiss medi-
cal company Sulzer Medica has
reached a $1 billion settlement with
thousands of American claimants
who say they received defective hip
and knee implants from Sulzer Or-
thopedics Inc., a Sulzer Medica sub-
sidiary in Austin, Texas.

Zurich-based Sulzer announced
that a “term sheet for a class-action
settlement” had been “signed by all
parties.” Sulzer Medica Chief Execu-
tive Officer Stephan Rietker said in
a statement that, under the terms of

the settlement, the approximately
4,000 claimants would “quickly re-
ceive a considerably larger compen-
sation” than they would have re-
ceived had the suit gone to court.

Sulzer Medica said it would con-
tribute about $425 million in cash
and $300 million in stock toward
the settlement. It added that it ex-
pected to add proceeds from an in-
surance policy with Winterthur
Swiss Insurance Co. but that it was
still in negotiations with Win-
terthur as to how much money it
would receive from the policy.

A Sulzer spokesman said last Au-

gust that the liability coverage, writ-
ten to limits of $240 million, had
approximately $215 million to
$225 million in available limits (BI,
Aug. 27, 2001).

The proposed settlement has
been submitted to U.S. District
Court Judge Kathleen O’Malley in
Cleveland. A final hearing is slated
for May 14.

The claims arose after Sulzer Or-
thopedics began recalling the hip
and knee joints at the end of 2000
because a residue of their oil lubri-
cants prevented the devices from at-
taching properly.
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Sulzer Medica agrees to pay $1 billion to claimants

Switzerland’s Sulzer Medica expects insurance to pay part of a $1
billion settlement of claims over defective hip and knee implants.
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executive director of Careers in
Insurance, an Internet-based
recruitment company in
Bermuda.

Hannover Re Group
posts nine-month loss
Hannover Re Group reported a
loss of 85 million euros ($73.2
million) for the first nine months
of 2001, largely as a result of
claims from the Sept. 11 terrorist
attacks. Gross written premiums
for the nine-month period at the
Hannover, Germany-based
reinsurer totaled 7.3 billion euros
($6.29 billion). Comparable
figures for 2000 are not
available, as Hannover Re only
began reporting quarterly results
in 2001. Shortly after the terrorist
attacks, Hannover Re estimated
that it faced Sept. 11-related
losses of 234 million euros
($201.5 million) after tax.
Chairman Wilhelm Zeller said, in a
statement, “we do not foresee
any further charges due to this
catastrophe.”

Briefly noted
The London-based Financial
Services Authority, the U.K.’s
financial services regulator, said
last week that insurers’
regulatory costs would rise by
about 10% this year. The FSA said
the increase stems from its
efforts to increase monitoring of
the insurance industry….Ian
Agnew, former chairman of
Lloyd’s of London company
Wellington Underwriting P.L.C.,
has been appointed nonexecutive
director of Equitas Holdings Ltd.,
the parent company of Equitas
Ltd. He was appointed by the
Corporation of Lloyd’s, which
holds a nonequity share of
Equitas and can appoint one
director to the board of Equitas,
the runoff reinsurer for Lloyd’s
pre-1993 long-tail liabilities. Mr.
Agnew replaces Stephen Catlin,
chairman of Catlin Underwriting
Agencies Ltd., who stepped down
from the post in January.

Continued from page 13
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By MEG FLETCHER

CHICAGO—The handful of an-
thrax-tainted letters that contami-
nated a congressional office build-
ing, several post offices and two
media offices late last year have had
a far greater impact on the insur-
ance industry than that small num-
ber of incidents would indicate.  

“The advent of biological terror-
ism is spawning unique coverage
and legal issues as well as complex
adjusting considerations,” accord-
ing to two attorneys who presented
a paper on the topic during a recent
symposium on the impact of terror-
ism on insurance claims. The Jan.
31-Feb. 1 meeting in Chicago was
sponsored by the Property Loss Re-
search Bureau, an affiliate of the Al-

liance of American Insurers in
Downers Grove, Ill. 

There are not yet any cases alleg-
ing liability for contamination, said
Rebecca G. Casagrande, of Cas-
agrande & Associates P.A. in St. Pe-
tersburg, Fla.

We are really “in uncharted wa-
ters,” said Stephen E. Goldman, an
attorney with Robinson & Cole
L.L.P. in Hartford, Conn.

Existing legal theories in other
types of cases, however, may help
indicate whether a policyholder
could turn to insurance to cover
losses related to an anthrax con-
tamination, he said. 

For example, courts differ in their
interpretation of when a policy-
holder’s property sustains “direct
physical loss or damage.” Some

courts interpret that common
phrase literally and have excluded
losses “that are purely economic in
nature…including repair and reme-
diation expenses.” Other courts,

though, have broadly interpreted
such loss or damage “to include the
effect of any substance that renders
insured property useless or other-
wise impairs its function,” which a

court might decide in-
cludes anthrax in a facili-
ty, the attorneys said.

If anthrax bacteria 
are considered “a pollu-
tant,” coverage issues arise
about whether the bacteria
were “dispersed, dis-
charged or released in the
building” and the “proxi-
mate cause” of the con-
tamination, which are
terms governing property
insurance contracts, the
attorneys said.

Finally, potential an-
thrax coverage cases may
turn on whether the an-
thrax contamination is
considered “vandalism,”
and the extent to which
the policyholder pur-
chased coverage to protect
against that, Mr. Goldman
said.

Before legal issues are re-
solved, though, immediate
challenges for risk man-
agers include decontami-

nating a worksite and salvaging
valuable papers, which may require
scanning or cleaning them, Mr.
Goldman said. “This is very tricky.
The costs can be radically different
depending on what your obliga-
tions are,” he added. 

When it comes to remediation of
a contaminated site, the difficult
questions include “how safe is safe
and how clean is clean,” he said.

In an effort to prevent coverage
disputes arising from anthrax at-
tacks in the future, the Insurance
Services Office Inc. in Jersey City,
N.J., has filed terrorism exclusions
for commercial policies that elimi-
nate coverage for “any incident of
terrorism that involves the use, re-
lease or escape of pathogenic or
poisonous biological or chemical
materials….”

Nearly every state—except no-
tably California and New York—has
adopted those exclusions for insur-
ers to use in their states (BI, Jan. 14).

The issue, however, is complicat-
ed by the fact that some forms of
anthrax are present in nature and
may be able to survive forever, Ms.
Casagrande said. But the recent in-
cidents primarily featured an “engi-
neered” form of anthrax, Mr. Gold-
man said.
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served by the insurance communi-
ty in the wake of this disaster,”
said Mr. Serio. 

Five months after the disaster,
though, regulators and insurers
face several new challenges.

For example, both insurers and
regulators often have to explain to
policyholders the types of losses
that are—and are not—covered by
different types of insurance cover-
age, even though the answers may
not be what policyholders want to
hear, Mr. Serio said.

He explained that businesses in
the “gray zone” surrounding the
disaster site, where businesses ex-
perienced decreased sales because
authorities closed down street traf-
fic to protect the public from dan-
gerous conditions or to help speed
recovery and repair work, may
face the biggest challenge in ob-
taining various coverages.

While some policies cover busi-
ness interruption losses due to ac-
tions by civil authorities, it is cur-
rently difficult to document which
streets or airports were closed,
when and why, said Thomas J. Up-
man, vp-property claims, for CNA
Insurance Cos. in Chicago.

In addition, insurers have re-
ceived many contingent business
interruption claims from property
insurance policyholders who had
not bought that specialized cover-
age, he said. 

Insurers and regulators are both
concerned about preventing
fraudulent claims and have taken
steps to review questionable ones.

The most common type of
fraudulent claim filed in relation
to WTC losses involves death
claims seeking payouts on life in-
surance policies for people who
are not deceased, Mr. Upman said.  

Going forward, the industry and

regulators continue to debate the
issue of the appropriateness of in-
cluding terrorism exclusions in
policies. 

The New York Insurance De-
partment is still negotiating with
dozens of insurers to narrow what
Mr. Serio considers “overly broad”
terrorism exclusions for commer-
cial risks, though nearly every oth-
er state—except California—have
endorsed exclusions filed by the
Insurance Services Office Inc. (BI,
Jan. 14). 

While talks continue, some of
the proposed exclusionary lan-
guage is being amended, Mr. Serio
said. 

“I think the exercise has been
productive.”    

Mr. Serio, however, said he re-
jects such exclusions for personal
lines risks because reinsurance
coverage appears to be available
for such risks.
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Symposium on terrorism 

Bioterror has huge impact on insurance industry  

A cleanup crew enters the American Me-
dia Inc. headquarters in Boca Raton, Fla.,
where two employees contracted the an-
thrax virus.
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Continued from page 3

Claims: Assessing 9-11 losses

States urged to  use hospital bioterror funds wisely
By ED LOVERN

WASHINGTON—The federal
government is sending states $125
million to help hospitals prepare
for bioterrorism, though state
health departments will have the
final say on how most of the mon-
ey will be used by hospitals.

“I think there is worry that
states may not spend the money
on what hospitals feel they truly
need,” said James Bentley, senior
vp of long-term policy for the

American Hospital Assn.
The Health and Human Services

Administration is expected to re-
lease $1.1 billion to states for
bioterrorism preparedness, part of
a $2.9 billion allocation autho-
rized by President Bush.

Some $125 million is designated
primarily for states to create re-
gional hospital plans for respond-
ing to bioterrorism attacks or in-
fectious disease outbreaks.

Although states are obligated to
use half of the initial allocation—

20% of the $125 million—for de-
veloping regional hospital plans,
the other half can be used for oth-
er hospital preparation needs such
as buying pharmaceuticals and up-
grading communications equip-
ment, Mr. Bentley said.

Since state health departments
are receiving the money, hospitals
must rely on state hospital associa-
tions to negotiate how the funds
will be used.

“There was confusion all along
(about) where the money would

go,” said Calvin Pierson, president
of The Assn. of Maryland Hospi-
tals & Health Systems.

Mr. Pierson said he is confident
that his group’s strong relation-
ship with Maryland’s Department
of Health and Mental Hygiene will
ensure that the $2.3 million the
department receives will be spent
appropriately.

The remaining $975 million be-
ing distributed to states is for un-
specified activities to prepare for
bioterrorism and other emergen-

cies. 
Given states’ financial chal-

lenges, Mr. Pierson said he worries
the funding may end up being
used to fill budget gaps.

HHS, however, maintains that
safeguards are in place to ensure
that all the money is used for dis-
aster readiness.

Ed Lovern is a reporter at Modern
Healthcare, a sister publication of
Business Insurance.
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New York Insurance Superinten-
dent Gregory V. Serio—question,
however, whether ISO’s proposed
campaign could ever eliminate
minimum fire protection standards
that the majority of states have had
in place for at least the last 60 years.
Such a move could be seen as di-
minishing commercial policyhold-
ers’ protection at a time when they
face availability and affordability
problems.

“I don’t think there is any likeli-
hood that (coverage) is going to
change, and I don’t think that the
department would support that,”
said Mr. Serio.

However, discussing ISO’s pro-
posed legislative campaign “is very
helpful, because it has escaped no-
tice among risk managers, until
now,” said Michael D. Phillipus, vp-
external affairs for the Risk & Insur-
ance Management Society Inc.

He plans to ask the New York-
based organization’s government
affairs team to monitor ISO’s pro-
posed campaign and track legisla-
tive developments nationally so
they can be reported to local chap-
ters and members, said Mr. Philli-
pus, who also is risk manager for
Pennzoil-Quaker State Co. in Hous-
ton. 

His company, however, is not af-

fected because its manuscripted pol-
icy does not duplicate the mini-
mum coverage form that often is
used in the policies of some smaller
companies, he said.

The concept of a standard fire

policy had its roots in late 19th cen-
tury coverage disputes.

Various groups—including the
predecessor of the National Assn. of
Insurance Commissioners—tried
over time to resolve the problem by
developing uniform policy lan-
guage. Most current policies and
court interpretations are based on
the 1943 New York policy form, ac-
cording to ISO.

The coverage typically protects a
policyholder from most direct loss-

es or damage by fire and lightning,
as well as removal from premises.
according to ISO.

It does not apply to potentially
related losses, such as business in-
come or extra expense coverage. In
addition, the standard policy ex-
cludes war-related risks, but courts
have generally interpreted that pro-
vision conservatively and ruled that
it applies only to conflicts between
sovereign nations, not terrorists,
ISO said.

Given these limitations, ISO filed
two types of terrorism exclusions,
depending on whether the state
had a standard fire policy law. Reg-
ulators in nearly all jurisdictions
subsequently approved insurers’ use
of those forms, except for Califor-
nia, Florida and New York.

“The existence of the standard
fire policy in the 30 states simplifies
the applicability of terrorism exclu-
sions because of the guaranteed
coverage required by the standard
fire policy language,” said John
Dearie, a New York-based insurance
attorney with Edwards & Angell
L.L.P.

In the jurisdictions without such
standard fire policies, though, ter-
rorism exclusion filings do not in-
clude coverage for fires following
terrorist attacks. 

From a consumer’s perspective,

risk managers in standard fire poli-
cy states may seem to have some
temporary advantage because of the
guaranteed coverage, said Brad Kad-
ing, senior vp and director of state
relations for the Reinsurance Assn.
of America in Washington. Over
the long haul, however, having
such standardized coverage “limits
innovations in the marketplace,”
which is a disadvantage to risk
managers, he said.

In addition, risk managers in
states with standard fire policies still
have a need for terrorism coverage
because they still face the possibility
of losses from nonfire hazards, said
Don Griffin, assistant vp-business

and personal lines for the National
Assn. of Independent Insurers in
Des Plaines, Ill.

In any case, risk managers need
to review their risks and the word-
ing of current policies protecting
their companies’ property and plug
gaps that may exist as insurers and
reinsurers try to tighten terms and
conditions in renewal policies.

With ISO’s development of ter-
rorism exclusions, “all we did was
provide a tool to work within the
current distressed environment, but
it is not the solution,” said Ms. Ban-
field. “The solution is a federal
backstop for the insurance indus-
try,” she said.

By ROBERTO CENICEROS

SAN FRANCISCO—A federal ap-
pellate court in California has ruled
that an arbitration clause that last
year was upheld by the U.S.
Supreme Court violates California
law and is invalid.

Last March, the Supreme Court
ruled unanimously in Circuit City
Stores Inc. vs. Saint Clair Adams that
the Federal Arbitration Act of 1925
applied to all employment disputes
(BI, March 26, 2001). The decision
overturned a 1999 appeals court
ruling that employment arbitration
contracts were not enforceable un-
der the FAA.

At issue in the case was whether
Circuit City could require an em-
ployee to submit a discrimination
claim brought under California law
to binding arbitration because he
had signed a pre-employment
agreement to use arbitration in all
employment disputes.

After the Supreme Court found in
favor of the Richmond, Va.-based
electronics retailer, it remanded the
case back to the 9th U.S. District
Court of Appeals.

The appellate court last Monday

unanimously ruled that although
the arbitration agreement is valid
under federal law, it violates Cali-
fornia law because it unfairly favors
the employer, according to the rul-
ing. 

California law requires a “mod-
icum of bilaterality,” and Circuit
City’s contract did not meet that
standard because it forced the em-
ployee to arbitrate while the em-
ployer could choose either to liti-
gate or arbitrate disputes, according
to the ruling. In addition, the agree-
ment limits the damages that em-
ployees can recover and forces
them to pay half the arbitration
costs if they lose, which the court
deemed unbalanced.

“Circuit City has devised an arbi-
tration agreement that functions as
a thumb on Circuit City’s side of
the scale should an employment
dispute ever rise between the com-
pany and one of its employees,”
wrote Circuit Judge Dorothy W.
Nelson.  

Circuit City vs. St. Clair Adams, No.
98-15992, 9th U.S. District Court of
Appeals.
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LARGEST MANAGERS OF DUBLIN CAPTIVES
Ranked by gross premium volume in millions of dollars

Premium volume Captives
Manager 2001 2000 2001 2000

Aon Insurance Managers (Dublin) Ltd. $700.0 0 $618.0 65 39

Marsh Management Services (Dublin) Ltd. 353.0 308.1 63 51

Eurco Ltd. 266.9 226.9 4 6

FBD International Captive Management Ltd. 253.0 254.0 4 4

Willis Management (Dublin) Ltd. 90.0 NA 16 15

1 Pro forma numbers for 2001 to reflect the merger of Aon Insurance Managers(Dublin) Ltd. and SINSER (Ireland) Ltd.
Source: BI survey
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Wal-Mart offers employees health premium option
By JOANNE WOJCIK

BENTONVILLE, Ark.—Wal-Mart
Corp. is giving its employees the
option of using part of the compa-
ny’s annual contribution to their
401(k) plan benefits to pay for in-
creases in health plan premiums.

In the company’s benefits hand-
book for 2002, employees were told
that beginning this month, they
can elect one of three uses for one-
half of the company’s annual con-
tribution. The retail giant con-
tributes an amount equal to 2% of
each employee’s salary, regardless
of whether the employee partici-
pates in the company’s 401(k) plan.

Under the arrangement described
in the handbook, employees can
deposit the funds into a 401(k) ac-
count, use it “to help offset your

healthcare costs” beginning with
the employee’s April paycheck, or
take a cash lump-sum payout.

Under the first two options, the
funds will be contributed on a pre-
tax basis as part of a Section 125
plan; if employees take the money
as cash, it becomes taxable income,
a company spokesman said. The
other half of the contribution
would either go into the employee’s
401(k) account or into an individu-
al retirement account-type vehicle.

When it launched its 401(k) in
1997, Bentonville, Ark.-based Wal-
Mart decided against making 401(k)
plan matching contributions “be-
cause it is more consistent with our
culture to add the same percentage
of wages to each person’s account,
rather than contribute more to
some associates based upon their

decision to contribute their own
money,” the spokesman said.

Employees are eligible to partici-
pate in Wal-Mart’s 401(k) plan after
they work one full year, or at least
1,000 hours. Employees can choose
from among 14 investment op-
tions, one of which is company
stock.

In addition to the 401(k) plan,
Wal-Mart employees also receive
profit-sharing through an employee
stock ownership plan into which
the company makes 100% of the
contributions. The company also
offers a stock purchase plan that lets
employees purchase stock through
regular payroll deductions. Wal-
Mart matches 15% of employee
contributions to the stock purchase
plan, up to the first $1,800 each
year.

Wal-Mart is giving employees new options for its contributions to their
401(k) plans, including using funds to defray health plan premiums.

P
H

O
T

O
:G

E
T

T
Y

Errors & omissions
Due to a production error, a chart in the Feb. 4 issue on the largest captive managers in Dublin contained incorrect
information. A corrected version of the chart appears below.

Court allows bias
lawsuit to proceed

Continued from page 1

Fire: ISO seeks to revise standard fire policies

‘The existence of the
standard fire policy in
the 30 states simplifies
the applicability of
terrorism exclusions
because of the
guaranteed coverage
required by the standard
fire policy language.’

John Dearie
Edwards & Angell L.L.P.
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The coalition began coming to-
gether last spring and had posted its
goals and other information on a
Web site by mid-summer, and now
has about 200 members. But plans
to push ahead with legislation fell
by the wayside.

“After Sept. 11, Congress was in-
terested in nothing but terrorism
for the rest of the year,” said John
Arlington, assistant vp-federal af-
fairs of the AIA in Washington.

“Now we’re back in session, and I
think everyone in the private sector
is trying to figure out what issues

Congress is willing to take up. Right
now, Enron is at the top of the list,”
he said.

“I think we would suggest it is
has reached the right time,” said
Jan Amundson, general counsel for
the NAM in Washington.

“When is the right time? Is there
only one right time? I think two
years ago you couldn’t get people’s
attention. It was too sector specif-
ic.”

The coalition decided to push
ahead “because it just keeps getting
worse and worse,” said Mr. Arling-
ton.

Mr. Arlington pointed out that
some observers “predicted that the
number of asbestos lawsuits would
begin to decline about 1999 or
2000, and instead of that, they kept
increasing.” The litigation went up
“about 90% in 2000, and I bet they
went up another 70% or 80% in
2001,” he said.

“There’s a growth industry in as-
bestos lawsuits and so there’s a
growth industry in asbestos
bankruptcies.”

“There’s an inexhaustible supply
of potential claimants if the only re-
quirement is that they have some

glimmer of a possible asbestos ex-
posure and an X-ray that a doctor-
for-hire says is consistent with some
evidence of asbestos exposure,” said
Mr. Kazan.

He stressed that lung X-rays can’t
tell the cause of scarring any more
than an X-ray of a broken leg can
tell what caused the break.

“My view is that it’s in every-
body’s interest to make sure these
companies survive, not that I care
about the shareholders or the man-
agement, but so that they can fulfill
their obligations, two years or five
years or 10 years from now,” said

Mr. Kazan.
The National Assn. of Manufac-

turers’ Ms. Amundson called work-
ing with members of the trial bar,
“a unique opportunity.”

“I think we want to make sure
that we can work this through,” she
said.

Ms. Amundson said that the
group will follow a flexible schedule
as it seeks to have its principles in-
corporated into legislation.

“We aren’t talking about a target
date, we want to get something as
soon as possible when we have fi-
nalized our Hill support.”

PMA® and the PMA logo are registered trademarks of Pennsylvania Manufacturers’ Association Insurance Company. PMA and The PMA Insurance Group are
used to signify Pennsylvania Manufacturers’ Association Insurance Company and its affiliated entities authorized to provide insurance and related services.
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Asbestos: Alliance seeks reform of claims process
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risks through the captive. Meeting
that test was virtually impossible,
as few employers want their insur-
ance subsidiaries to take on that
much unrelated business.

But that obstacle was eased in
1999 when a key Labor Depart-
ment official said meeting the 50%
test no longer would be an absolute
prerequisite to winning depart-
mental approval for funding bene-
fits through captives.

Among other things, the depart-
ment would consider the quality of
the primary insurers used by a cap-

tive and whether plan participants
would benefit through the arrange-
ment.

Following up that pledge of new
flexibility, the department in Au-
gust 2000 approved Herndon, Va.-
based Columbia Energy Group’s
application to use the Vermont
branch of its Bermuda-domiciled
captive to reinsure its long-term
disability benefits program (BI,
Aug. 21, 2000).

While Columbia Energy, which
has since been acquired by
NiSource Inc., didn’t come close to
meeting the 50% test, it did agree,

among other things, to sweeten
participants’ LTD benefits.

While the Labor Department’s
approval of Columbia Energy’s ap-
plication gave other employers an-
other way to fund benefit risks
through their domestic captives, 
it didn’t ease all regulatory 
obstacles, chiefly a very long DOL
review process, which was more
than a year in Columbia Energy’s
case.

But if the department approves
ADM’s application, other employ-
ers wouldn’t face such lengthy 
reviews. 

That is because future applicants
could take advantage of a special

expedited review process in which
the department must make a deci-
sion within 45 days. To qualify for
this fast-track procedure, an appli-
cant has to cite two “substantially
similar” exemptions approved by
the Labor Department within the
past five years.

In fact, many employers interest-
ed in funding benefits through cap-
tives are waiting for an expedited
review process before deciding
whether to proceed, said Henry
Saveth, an attorney with William
M. Mercer Inc. in New York.

Indeed, ADM’s proposal is delib-
erately similar to Columbia Ener-
gy’s. “We were trying to follow the
Columbia model,” Mr. Lusk said.

Just as Columbia Energy, in an-
ticipation of the Labor Department
ruling, sweetened its LTD benefits
package for disabled employees,
ADM has substantially boosted ba-
sic and supplemental life insurance
benefits.

For example, under the compa-
ny-paid basic life insurance plan for
salaried employees, the maximum
benefit has been increased to one
times base salary, up to $1 million,
from one times base salary up to
$100,000.

In addition, the supplemental
life insurance benefit plan for
salaried employees, which is em-
ployee-paid, was improved by
ADM. The maximum benefit was
increased to up to five times salary,
with a $2 million cap, from up to
four times salary, with a $1 million
cap.

Just as Columbia Energy agreed
to use top-rated insurers—those
with a rating of A or better from
A.M. Best Co.—to issue LTD poli-
cies, ADM says it also would only
contract with insurers with a rating
of at least A from Best or the equiv-
alent rating from another rating
agency. Minnesota Life, which
would be reinsured by the ADM
captive, Agrinational, has a Best
rating of A++.

ADM, in its application to the
Labor Department, said the formu-
la used to calculate premiums by
Minnesota Life or any successor in-
surer would be similar to formulas
used by other insurers providing
comparable life insurance coverage
under similar programs. Columbia
Energy had a nearly identical provi-
sion, though for LTD coverage
rather than life insurance.

Finally, just as Columbia Energy
agreed to retain an independent
fiduciary—it chose Milliman &
Robertson—to determine that 
all conditions of the exemption
were met annually, ADM, in its ap-
plication, said it also would retain
Milliman & Robertson as an 
independent fiduciary to ensure all
conditions of the exemption are
met.

Agrinational, the ADM Vermont
captive, was licensed in 1987. It
generated just over $17 million in
net premiums from a wide range of
risks in 2000.

ADM’s application to the Labor
Department was submitted by the
law firm of LeBoeuf, Lamb, Greene
& MacRae L.L.P. in New York,
which also filed the Columbia En-
ergy application.
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ADM: Case could open door to self-insured benefits
Many employers
interested in funding
benefits through
captives are waiting for
an expedited review
process before deciding
whether to proceed.

Henry Saveth
William M. Mercer
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Corporate Risk, Employee Benefit 
or Managed Health Care arenas, 
advertising in BI can help you 
fulfill them.

Call Irais Amleshi at 
312-649-5340

Fax: 312-649-7937

Commercial Lines Assistant
Top Brokerage Company positions
available in Wall Street area.  Call Debbie,
The Greenbriar Group (212) 843-2829.

HELP WANTEDHELP WANTED HELP WANTED

rust is the foundation
of all success.

Risk Management
Insurance Brokerage

RMIS Technology
Safety & Loss Control
Claims Management

Risk Management Consulting

Also ask about Temporary Opportunities

call: 973·765·9000 fax: 973·765·9009

www.rmainc.com

15 James Street, Main Level
Florham Park, NJ 07932

Executive Recruitment

T

Richard Meyers & Associates, Inc.

To place your ad, contact Irais Amleshi at (312) 649-5340  /  fax: (312) 649-7937  /  E-mail: iamleshi@crain.com
Business Insurance, Classified Department, 360 N. Michigan Ave., Chicago, IL  60601-3806. Call for details on blind box and internet advertising

HELP WANTED

Regional Sales Professionals
Valley Oak Systems, a provider of
outstanding claims management software
products, is seeking to expand its sales
force with high-energy sales professionals
who will be responsible for achieving
established sales goals and objectives.
Coordinating these sales requires strategic
planning, market evaluation, needs
analysis, proposal preparation, technology
review and application positioning. The
qualified candidate must have knowledge
of insurance, risk management, and
software sales and must be a college
graduate with a minimum of three years
direct sales experience. Additionally, the
successful candidate must have previous
experience demonstrating software
applications to potential clients. Please
email resume for immediate consideration
to: bbirsinger@valleyoak.com

THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

IN THE MATTER OF THE LIQUIDATION )
OF DELTA CASUALTY COMPANY ) 01 CH 20445

NOTICE OF CLAIM FILING DEADLINE AND PROCEDURES

PLEASE TAKE NOTICE, that on December 4, 2001, the Circuit Court of Cook
County, Illinois, entered an Agreed Order of Liquidation With a Finding of Insolvency
against Delta Casualty Company (“DELTA”). Nathaniel S. Shapo, Director of Insurance
of the State of Illinois, is the statutory and court affirmed Liquidator of DELTA
(“Liquidator”).

TAKE FURTHER NOTICE, that on January 29, 2002, the Circuit Court of Cook
County, Illinois, entered an Order Fixing Rights and Liabilities and Providing for the
Filing of Claims and the Setting of Claim Filing Deadlines (“Fixing Order”). Pursuant to
the Fixing Order, all rights and liabilities of DELTA and its policyholders, creditors and
stockholders, and all other persons interested in its property or assets, are fixed as of
December 4, 2001, unless otherwise provided in subsequent orders of the Court.

TAKE FURTHER NOTICE, that all persons, companies or entities who have, or may
have claims against DELTA, its property or assets, or against a DELTA insured or
policyholder, shall have the right to present and file with the Liquidator proper proofs
of claim on or before December 4, 2002 at 4:30 p.m. C.D.T.

TAKE FURTHER NOTICE, that any insured under an insurance policy issued by DELTA
shall have the right to present and file with the Liquidator a proper proof of claim
setting forth a contingent claim on or before December 4, 2002 at 4:30 p.m. C.D.T. No
contingent claim shall be allowed for purposes of participating in any distribution of
estate assets that may be made at the fourth priority level [215 ILCS 5/205(1)(d)]
unless such claim has been liquidated and the insured claimant has presented and filed
evidence of payment of such claim to the Liquidator on or before December 4, 2003 at
4:30 p.m. C.D.T. Any contingent claim for which a proper proof of claim is filed on or
before December 4, 2002 at 4:30 p.m. C.D.T., but which is not liquidated on or before
December 4, 2003 at 4:30 p.m. C.D.T., may be estimated pursuant to 215 ILCS
5/209(4)(b) for purposes of participating in any distribution of estate assets that may
be made at the fifth priority level [215 ILCS 5/205(1)(e)] unless otherwise directed by
the Court.

TAKE FURTHER NOTICE, that the form and required contents of all proofs of claim
are described in 215 ILCS 5/209. Proofs of claim, along with supporting documents, if
any, are to be filed with, and may be obtained from, the Liquidator of DELTA, c/o the
Office of the Special Deputy Receiver, located at 222 Merchandise Mart Plaza, Suite
1450, Chicago, Illinois 60654. A proof of claim shall be deemed “filed” with the
Liquidator upon the Liquidator’s receipt thereof. The Liquidator reserves the right to
require such additional information with respect to any claim filed with him as he may
deem necessary. The Liquidator further reserves any and all defenses available to
DELTA upon all filed claims. All proofs of claim must be duly sworn to before an officer
authorized to take oaths.

THE LAST DATE FOR THE FILING OF PROOFS OF CLAIM WITH THE LIQUIDATOR IS
SET FORTH ABOVE. NO PERSONS, COMPANIES OR ENTITIES HAVING OR CLAIMING
TO HAVE ANY CLAIM AGAINST DELTA, ITS PROPERTY OR ASSETS, OR AGAINST A
DELTA INSURED OR POLICYHOLDER, SHALL PARTICIPATE IN ANY DISTRIBUTION
OF THE ASSETS OF THE COMPANY UNLESS SUCH CLAIMS ARE PROPERLY FILED
WITH THE LIQUIDATOR ON OR BEFORE DECEMBER 4, 2002 AT 4:30 P.M. C.D.T.

Cathleen M. Travis
Special Deputy Receiver

LEGAL NOTICES LEGAL NOTICES

LEGAL NOTICES

IN THE SUPREME COURT OF BERMUDA
COMPANIES (WINDING-UP)

NO 292 OF 2001
IN THE MATTER OF

CHA INSURANCE COMPANY
LIMITED

IN LIQUIDATION
and IN THE MATTER OF THE COMPANIES ACT

1981 and IN THE MATTER OF THE 
INSURANCE ACT 1978

(Under an Order for Winding-Up the above-named
Company, dated 25 September 2001)

NOTICE OF INTENTION TO PAY A DIVIDEND
NOTICE IS HEREBY GIVEN that the Joint Liquidators of
CHA Insurance Company Limited - in Liquidation (“the
Company”) intend to declare a first and final dividend on
1 April 2002, under the provisions of Rule 84 of the
Companies (Winding-up) Rules 1982.
All Creditors who have not filed a Proof of Claim against
the Company in the liquidation should do so by sending
such Proof of Claim to the Joint Liquidators, CHA
Insurance Company Limited - in Liquidation,
PricewaterhouseCoopers, Dorchester House, 7 Church
Street, Hamilton, HM 11, Bermuda on or before 5.00 pm
(Bermuda time) 15 March 2002. Failure to file a Proof of
Claim on or before 15 March 2002, will result in your
claim being excluded from participation in payment of
the dividend to be declared.
Proof of Claim forms may be obtained from the Joint
Liquidators whose contact details appear below.
PETER C B MITCHELL Joint Liquidator
CHA Insurance Company Limited - in Liquidation,
PricewaterhouseCoopers, PO Box HM 1171, Hamilton
HMEX, Bermuda
Tel: 441-295-2000. Fax: 441-295-1242.
1 February 2002

Notice to Creditors No. 6899 of 2001

IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION
COMPANIES COURT

IN THE MATTER OF THE NICHIDO FIRE & MARINE INSURANCE COMPANY LIMITED
AND

IN THE MATTER OF THE COMPANIES ACT 1985

NOTICE IS HEREBY GIVEN that by an Order of Mr Justice Jacob dated 25th January,
2002 made in the above matter the Court has directed the sanction of a solvent
Scheme of Arrangement (“the Scheme of Arrangement”) between the above mentioned
company (“the Company”) and the Scheme Creditors of the Company. 

The Scheme of Arrangement became effective on 29th January, 2002 and as such all
Scheme Claims must be received by the Scheme Manager (Axiom Claims Consulting
Limited, East India House, 109-117 Middlesex Street, London E1 7JF, England, ref [Paul
West]) from all Scheme Creditors by no later than 26th March, 2002 (“the Bar Date”).
Scheme Claims notified to the Scheme Manager after the Bar Date will not be admitted
against the Company, the Scheme Creditor concerned shall be deemed to have
relinquished all of his rights in respect of the Scheme Claim and the Company shall have
no further obligations in respect of the Scheme Creditor. 

Any further copies of the Scheme of Arrangement, the Explanatory Statement furnished
pursuant to section 426 of the Companies Act 1985, and the Claim Form may be
obtained by application from the Scheme Manager (Axiom Claims Consulting Limited,
East India House, 109-117 Middlesex Street, London E1 7JF, England, ref [Paul West]).

It is requested that all Claim Forms be lodged with Mr Paul West of Axiom Claims
Consulting Limited at East India House, 109-117 Middlesex Street, London E1 7JF,
England, by the Bar Date.

Dated 29th January, 2002

DLA
3 Noble Street, London, EC2V 7EE, England

Solicitors for the Company

LEGAL NOTICES LEGAL NOTICES

LEGAL NOTICES

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
MUNICIPAL GENERAL INSURANCE

LIMITED 
(Petition of Gareth Howard Hughes, 

Nigel James Hamilton 
and Jacqueline Barbara Stephenson)

Case No.:  94-41329 (CB)
PLEASE TAKE NOTICE that on January 25, 2002, the
Bankruptcy Court entered an order (the “Order”) con-
tinuing the Preliminary Injunction Order pursuant to
11 U.S.C. § § 105 and 304(b) originally entered in this
case on March 29, 1994.  The Order shall remain in
effect pending a hearing scheduled for January 24,
2003 at 2:00 p.m. before the Honorable Cornelius
Blackshear, in the Alexander Hamilton Custom House,
One Bowling Green, New York, New York.  Any person
wishing to obtain a copy of the Order should contact
Theresa D’Agostino at (212) 610-6300.

ALLEN & OVERY
10 East 50th Street
New York, New York 10022
Tel: (212) 610-6300
Fax: (212) 610-6399
Attention: Ken Coleman

Stephen Doody

More Classifieds Online!
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ACE, XL
near deal
on WTC
Their cover of Silverstein
defined occurrence 
By DOUGLAS McLEOD

NEW YORK—ACE Ltd. and XL
Capital Ltd. are close to a settle-
ment with World Trade Center
leaseholder Silverstein Properties
Inc. in which they would pay single
occurrence limits totaling $366 mil-
lion for the WTC’s destruction.

Silverstein has argued in litiga-
tion with 20 other insurers on its
$3.55 billion property program that
the Sept. 11 attacks on the twin
towers were two occurrences, enti-
tling the company to two full-limit
recoveries. Unlike the other insur-
ers, though, ACE and XL specified
in coverage binders that they would
use a form developed by Willis
Group Holdings Ltd. that included
a restrictive definition of occur-
rence.

The Willis form defines occur-
rence as losses “attributable directly
or indirectly to one cause or to one
series of similar causes.” Lead WTC
insurer Swiss Reinsurance Co. and
others say they also intended to use
the Willis form, but Silverstein ar-
gues that they are bound under a
Travelers Property/Casualty Corp.
form that does not include an oc-
currence definition.

The expected settlement will ben-
efit both sides, according to Eric M.
Roth, a lawyer with Wachtell, Lip-
ton, Rosen & Katz, representing Sil-
verstein. Silverstein will drop its de-
mand for a double recovery from
ACE and XL but will receive pay-
ments much sooner than it would if
the two Bermuda insurers—like
other insurers on the program—
continued to argue that they are
not required to pay until recon-
struction of the WTC is underway,
Mr. Roth said.

Both insurers participated in high
excess layers, with ACE writing
$298 million in two layers excess of
$1 billion and XL writing a $68 mil-
lion portion of a layer excess of
$3.26 billion.

Mr. Roth also said that the settle-
ment was not motivated by any
need on Silverstein’s part for cash to
make ongoing mortgage and rent
payments on the WTC property.
Silverstein has received around
$150 million in business interrup-
tion claim advances from property
insurers to cover those costs, he
said.

A representative of ACE declined
to comment, and XL could not be
reached.

A lawyer for Swiss Re, mean-
while, said that the Bermuda insur-
ers’ use of the Willis form bolsters
other insurers’ position that the
form governed the entire program.

“It clearly supports our major tri-
al position that this risk was bro-
kered to the market on the basis of
the Willis form,” said Barry Os-
trager, a lawyer with Simpson,
Thatcher & Bartlett representing
Swiss Re.
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that they had little chance to
shape the legislation, as they were
excluded from the governor’s ne-
gotiations over the bill’s contents
(BI, Jan. 28).

“We got rolled,” said Dominic
DiMare, a lobbyist for the Califor-
nia Chamber of Commerce in
Sacramento.

One of the biggest concerns for
employers is that the measure

would make annual benefits in-
creases automatic by linking cer-
tain benefit payments to an index.
Maximum and minimum tempo-
rary disability benefits as well as
permanent total disability benefits
would eventually increase annual-
ly in accordance with increases in
a state average weekly wage deter-
mined by the U.S. Department of
Labor.

Because the annual benefits in-
creases will be automatic, labor
representatives will have little in-
centive to negotiate over system
improvements that employers con-
sider necessary, said Jill A. Dulich,
regional director in Santa Ana,
Calif., for Marriott Claims Services,
a unit of the hotel management
company.

“There is not going to be any in-
terest for those parties to come
back to the table,” she said.

For their part, supporters of the
measure note that 42 states cur-
rently index benefits to the aver-
age weekly wage and that benefits
increases were overdue. The maxi-
mum weekly wage for most perma-
nently injured workers, for exam-
ple, had been frozen in California
for 19 years.

Many employers and insurers
maintain that it is not the benefit
increases they oppose, but a lack of
substantial reforms that would
help offset some of the increased
cost. For example, the measure’s
opponents say it would not elimi-
nate a problem that occurs when
injured workers move from tempo-

rary to permanent disability status.
Such reclassifications involve

subjective physician decisions,
which has led to much litigation,
say employers and insurers, which
had sought an objective rating
standard.

Employers also unanimously
complain that although the bill’s
authors paid lip service to the re-
forms sought by employers, in
practice the measure would do lit-
tle to address their concerns.

“They spent a lot of time saying
there are a lot of provisions we
asked for,” Mr. DeMare said of the
bill’s backers. “While they might
have language we discussed in the
past, much of it is watered down to
the point it’s ineffective.”

Mr. DiMare cited as an example
a provision in the bill that would
subsidize employers for helping in-
jured workers return to work. The
measure calls for the state to pro-
vide up to $2,500 for workplace
modifications, up to $1,200 in
wage subsidies for workers per-
forming modified duties, and a

premium rebate paid over two
years, with the amount depending
on the size of an employer’s work-
force.

But these provisions would not
take effect until 2004, and imple-
mentation would require legisla-
tors to appropriate funding from
the state’s general fund. That may
never happen, Mr. DeMare said.

Employers and insurers are
pleased with one part of the bill,
though.

A.B. 749 would partially elimi-
nate the presumption that a work-
er’s treating physician is correct,
said Mark Webb, vp-state affairs in
Sacramento for the American In-
surance Assn. The measure would
eliminate the treating physician’s
presumption, except in cases in
which an employee designates a
doctor prior to an accident.

The presumption has been prob-
lematic for employers and insurers,
because it effectively eliminates
second opinions for treatment pur-
poses as well as in court disputes,
observers say.

The new measure also simplifies
employers’ ability to extend their
control of injured workers’ medical
treatment. Currently, California
employers can retain control of
treatment for 30 days, and they
can extend that period to 90 days,
180 days or one year, depending
on the medical treatment options
they provide. But because the cur-
rent requirements to extend treat-
ment beyond 30 days are so com-
plex, it often is impractical for em-

ployers to do so, said Willie Wash-
ington, legislative director for the
Sacramento-based California Man-
ufacturers & Technology Assn.

Although the new measure
would eliminate the one-year ex-
tension, it would make it much
easier for employers to extend con-
trol to 90 or 180 days, Mr. Wash-
ington noted.

Among numerous other benefit
changes, the bill:

● Increases the maximum week-
ly temporary disability and perma-
nent total disability benefits to
$602 from $490 for injuries occur-
ring on or after Jan. 1, 2003. It
would further increase them to
$728 for injuries occurring after
Jan. 1, 2004, and to $840 for in-
juries occurring on or after Jan. 1,
2005. Then, starting in 2006, the
amounts will rise in accordance
with the percentage increase in the
state average weekly wage.

● Increases the minimum per-
manent total disability benefits to
$126 per week from $112 per
week.

● Increases the maximum week-
ly permanent partial disability
benefit—which is currently be-
tween $140 and $230 per week—to
$230 in 2006 for all partial disabili-
ty ratings under 70%, and $270 for
those above 70%.

● Increases death benefits, effec-
tive Jan. 1, 2006, to $250,000,
$290,000 or $320,000—from
$125,000, $145,000 or $160,000—
depending on the number of  sur-
viving dependents.

ruled in favor of the Knudsons.
The 9th U.S. Circuit Court of Ap-

peals in 2000 upheld the ruling on
the grounds that court-approved
third-party payments to plan mem-
bers are not equitable relief. There-
fore, the court said, plans are not
authorized under Section 502(a)(3)
of the Employee Retirement In-
come Security Act to recover those
payments.

In its 5-4 decision, written by As-
sociate Justice Antonin Scalia, the
Supreme Court majority agreed.

The high court’s ruling centers
on what kind of restitution consti-
tutes equitable relief, which is the
only form of relief that section
502(a)(3) authorizes. Under that
section, ERISA authorizes civil ac-
tions by plan participants or fidu-
ciaries who seek to prevent plan vi-
olations and obtain “other appro-
priate equitable relief.”

The high court, relying on a stan-
dard it established in its 1993 ruling
in Mertens vs. Hewitt Associates, dis-
tinguished equitable from legal
restitution.

Equitable restitution is available
when money or property that clear-
ly belongs to a plaintiff can be
“traced to particular funds or prop-
erty in the defendant’s possession,”
the court explained.

In contrast, a plaintiff who can-
not show title or the right of posses-

sion to “particular property” in a
defendant’s control still may be
able to justify recovering money as
compensation “for some benefit the
defendant had received from him,”
the court explained. That is a right
to restitution at law, the court said.

Noting that the Hyundai settle-
ment proceeds were not paid direct-
ly to the Knudsons, Justice Scalia
wrote, “Because (Great-West is)
seeking legal relief—the imposition
of personal liability on (the Knud-
sons) for a contractual obligation to
pay money—502(a)(3) does not au-
thorize this action.”

Benefits experts railed against the
majority’s reasoning.

“It’s a distinction without a dif-
ference,” said Henry Saveth, an at-
torney with benefits consultant
William M. Mercer Inc. in New
York.

Because most employer-spon-
sored plans contain reimbursement
provisions similar to the one in the
Earth Systems plan, employers
should modify those provisions and
their role in third-party litigation by
plan participants, attorneys say.

Even if plan participants recover
third-party damages directly, suing
participants to recover plan costs
could be problematic, attorneys
note. In state courts, judges might
rule that ERISA pre-empts such liti-
gation, they said.

A federal court lawsuit against

participants also might be fruitless,
because the court could rule that
even the proceeds that plan partici-
pants recover directly from third
parties do not fit the Supreme
Court’s definition of equitable re-
lief, attorneys said.

In addition, plaintiffs attorneys
likely will use this case as a
blueprint to try to shield third-party
awards and settlements from health
plans in trusts created on plaintiffs’
behalf, said attorney Nancy G. Ross,
a partner with McDermott, Will &
Emery in Chicago.

How courts might treat a plan’s
lawsuit against a trust is unclear, be-
cause Great-West’s suit against the
Knudson trust was dismissed early
in the litigation, and the insurer did
not appeal, attorneys said.

To ensure the recovery of their
plan costs, plan sponsors now may
have to take an active role in partic-
ipants’ lawsuits against third par-
ties, attorneys note.

In the Great-West case, “it’s more
likely that the courts would have
said this kind of action didn’t
breach ERISA, because the plan
wouldn’t have had to sue under
ERISA for equitable relief,” Ms. Ross
explained.

But, “it costs more for plans to do
that, and that’s why plans haven’t
done that in the past,” noted Kath-
leen Rosenow, an attorney with
Watson Wyatt Worldwide’s re-
search and information center in
Washington. That might prompt
employers to either cut benefits or
increase premiums for plan partici-
pants, she said.

Some employers may not even
have that litigation option, howev-
er. States with anti-subrogation laws
would bar insured plans from pur-
suing such claims, the SIIA’s Mr.
Pantos pointed out. Anti-subroga-
tion laws would not bar self-insured
plans from suing third parties, be-
cause ERISA pre-empts those laws
for self-insured plans.

In addition, participating in some
third-party claims may not be cost-
effective for plan sponsors, Ms.
Rosenow said.

If employers do not get involved
in third-party suits, they could pro-
tect plan assets by refusing to pro-
vide benefits until plan participants
complete all third-party litigation
and use any awards or settlements
to cover their medical costs, attor-

neys said.
That strategy would require em-

ployers to modify their plan lan-
guage, they said.

Another approach—albeit one
that offers less certain protection for
employers until tested in court—
would be requiring employees to
sign a reimbursement agreement
when they join the plan and every
time they file a claim, Mr. Saveth
said.

“There’s no real good solution for
this,” Ms. Rosenow said.

The good news for employers is
that the ruling “confirms the limit-
ed scope of equitable relief” that
plan participants can recover under
ERISA from fiduciaries, such as plan
sponsors, Ms. Ross said.

But Timothy Hauser, an attorney
with the U.S. Department of Labor,
disagreed. “The court doesn’t speak
to the relief that’s available to par-
ticipants against fiduciaries,” Mr.
Hauser said.

The Labor Department and the
AARP filed separate court briefs sup-
porting Great-West in hopes the
court would clarify the relief plan
participants may recover from plan
fiduciaries.

Great-West Life & Annuity Insur-
ance Co. et al. vs. Janette Knudson and
Eric Knudson, U.S. Supreme Court,
Jan. 8; No. 99-1786
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Great-West: Plans can’t collect third-party payments

The ruling ‘confirms the
limited scope of
equitable relief’ plan
participants can recover
under ERISA.

Nancy G. Ross
McDermott, Will & Emery

Continued from page 3

California: Employers critical of revamped comp bill

‘While they might have
language we discussed
in the past, much of it
is watered down to the
point it is ineffective,’

Dominic DeMare
California Chamber of Commerce 
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quarter of this year.
Since Sept. 11, the government

has directly insured air carriers’
third-party liability war risk expo-
sure excess of the $50 million limit
available in the commercial market.
While aviation insurers previously
had provided up to a $1.5 billion
limit—for years at no additional pre-
mium—the terrorist attacks trig-
gered a marketwide cancellation of
war risk covers on seven days’ no-
tice. Insurers then sold back the cov-
erage at vastly higher premiums
with a $50 million sublimit for
third-party war risks.

The reduced limits fell far short,
though, of the $500 million mini-
mum coverage that air carriers are
required to maintain by their bank
lenders and aircraft leasing compa-
nies, and Congress had to authorize
the federal insurance program to
avert a commercial aviation shut-
down.

The near-grounding of commer-
cial aircraft on such short notice
“opened the eyes” of airlines to their
vulnerability to insurance market
shifts, and it was a prime reason for
developing Equitime, according to
Scott Russell, a Marsh managing di-
rector in Minneapolis and head of
the broker’s U.S. airline practice.

“The problem was the lack of sta-

bility and predictability,” Mr. Russell
said. “That’s as much the motiva-
tion as any economic matters are.”

ATA member airlines approached
Marsh in late September to discuss
possible solutions to the war risk lia-
bility problem, and the RRG con-
cept has developed over the months
since.

Equitime—an aviation term for
the point in a flight at which the
risk of turning back exceeds the risk
of continuing—will be capitalized in
a private placement of stock to
prospective members. Marsh and
airline industry officials declined to
say how much they plan to raise,
but “this does require a significant
amount of capital commitment for
the airlines, as well as significant
premiums,” Mr. Russell said.

Membership in the RRG will be
open to U.S. airlines and “critical
subcontractors,” such as ground
handlers, refuelers, caterers and air-
port security companies, Mr. Russell
said.

The facility will not be open to
airports “right now,” in part because
the exposures of airports—such as
retail and food outlets—extend be-
yond those the government deems
critical to airline operations, he said.

Most members of the ATA and
the Washington-based Regional Air-
line Assn. are expected to become

members of the RRG. The ATA’s
nearly two dozen members include
the major U.S. airlines as well as air
freight companies such as FedEx
Corp. and United Parcel Service of
America Inc. The RAA represents 50
regional airlines.

Equitime will offer war risk liabili-
ty limits of at least $1 billion and
possibly up to $1.5 billion, depend-
ing on the extent of reinsurance
support provided by the federal gov-
ernment or commercial reinsurers,
said Jerry Frick, a Marsh managing
director and head of its global avia-
tion practice.

Marsh officials declined to com-
ment on Equitime’s probable reten-
tion, but an aviation source said it
would initially amount to $300 mil-
lion.

As Equitime’s capital and surplus
grows, it will gradually increase its
retention, reducing the Federal Avia-
tion Administration’s role as reinsur-
er.

“It’s designed to provide an exit
strategy for the FAA,” Mr. Russell
noted.

The RRG will also seek commer-
cial reinsurance support, though the
extent of commercial reinsurers’ in-
volvement will depend on the terms
they’re willing to offer, Mr. Frick
said.

One aviation industry source said

the cost of Equitime’s coverage will
be “significantly less” than that of
the coverage currently available.

Since the Sept. 11 attacks, avia-
tion insurers have charged $1.25 per
passenger per enplanement—each
time a passenger boards an aircraft—
for war risk coverage with the $50
million third-party liability sublimit.
The federal excess insurance has cost
$7.50 per aircraft departure, translat-
ing to a total cost to the airlines 
of roughly $1.33 per passenger per
enplanement, Mr. Russell said. In-
surance costs for U.S. airlines are
four-and-a-half to five times higher
today than they were a year ago, he
said.

Marsh officials said they could
not compare Equitime’s probable
rates to the current alternatives,
though, in part because of signifi-
cant differences in the coverage Eq-
uitime will offer.

The RRG’s policies, for example,
will provide at least 30 days’—and
possibly as much as 60 days’—no-
tice of cancellation to policyholders,
a response to the jolting seven-day
notice the airlines received after
Sept. 11, according to Mr. Frick.

“That’s a major deal for the air-
lines,” he said. “A vehicle like Equi-
time offers some forward stability
that may or may not be available
from the commercial market.”

company stock 90 days after they
are vested.

In addition, Senate Health, Edu-
cation, Labor and Pensions Com-
mittee Chairman Edward Kennedy,
D-Mass., is preparing legislation,
like that proposed by the adminis-
tration, that would allow employ-
ees to sell company-contributed
stock three years after joining a
401(k) plan.

Enron’s 401(k) plan participants
were especially battered by the col-
lapse of the Houston-based compa-
ny. That is because Enron only
matched employees’ salary deferrals
in company stock and barred em-
ployees from trading those shares
until age 50. In addition, even

though participants had about 20
investment options to choose from,
many directed all or much of their
own salary deferrals into purchas-
ing Enron stock.

For example, Thomas O. Padgett,
a 59-year-old Enron chemist, said
he directed all his salary deferrals
into Enron stock because he was a
loyal employee and, as he told Rep.
Boehner’s committee last week,
“Top management of the company
constantly encouraged us to invest
in Enron stock.”

As a result, plan participants were
highly vulnerable to huge losses
when Enron stock—which once
traded at $90 a share—first began to
slip last year and ultimately became
nearly worthless after Enron restat-
ed financial results to report mas-
sive losses instead of profits.

Mr. Padgett’s 401(k) account, val-
ued at more than $615,000 in De-
cember 2000, now is worth less
than $15,000, virtually eliminating
the nest egg he and his wife were
counting on to retire this year and
perhaps start a small farm or ranch
for disabled or terminally ill chil-
dren.

“Now all that is gone and our
children may need to take care of
us,” Mr. Padgett said.

Mr. Padgett doubts he will be
able to recover his losses from En-
ron, but he urged legislators to take
action to prevent future 401(k) plan
disasters.

The first direction legislators ap-
peared to be going in—placing a
limit of perhaps 10% to 20% on the
percentage of company stock that
can be held in 401(k) accounts—

has picked up little support and is
strongly opposed by the adminis-

tration and key members of
Congress.

Employees “earned it, they sacri-
ficed to save it; and they should
have the right to decide how to in-
vest it,” said Labor Secretary Elaine
Chao.

“How can we deny employees
the right to invest in their compa-
ny?” asked Rep. Boehner.

Rep. Sam Johnson, R-Texas, said
constituents in his district are not
“excited about Congress placing
limits on their investments.”

In opposition to percentage caps,
he cited the example of a Texas In-
struments Corp. employee who in-
vested 100% of his savings plan
contributions in TI stock and be-
came very wealthy. “This is a coun-
try of free enterprise,” said Rep.
Johnson, who chairs the Employer-
Employee Relations subcommittee.

By contrast, there is broad con-
gressional support, as well as en-
dorsement from the administra-

tion, for placing a limit on the
number of years employers can re-
quire 401(k) plan participants to
hold company-contributed stock
before trading the shares.

None of Rep. Boehner’s commit-
tee members opposed such a limit,
with only Rep. Miller supporting a
limit below the three years advocat-
ed by the administration. While
Rep. Miller said a three-year limit
was too long, Rep. Boehner said the
purpose of such limits—attracting
and retaining employees—would be
lost.

“I don’t want to throw out the
baby with the bath water,” he said.

Some benefit managers oppose
such short-time restrictions on how
long employers can require employ-
ees to hold company stock con-
tributed as a matching contribu-
tion.

“I don’t think there should be the
same degree of regulation for
matches as for salary deferrals. Em-
ployees should have the right to di-
versify their deferrals, but the
match is a company gift, and the
company should be able to decide”
when employees can sell those
shares, said Michael Pikelny, corpo-
rate actuary and benefits consultant
at Hartmarx Corp. in Chicago.
Hartmarx employees have to wait
until age 55 before they can sell
Hartmarx shares the company con-
tributed as a match.

Legislators also strongly support-
ed giving employees advance no-
tice—at least 30 days—before com-
panies can “lock down” their 401(k)
plans and bar trading activity. This
frequently occurs when companies

change plan administrators. In the
case of Enron, the company
changed plan administrators, mov-
ing from Northern Trust to Hewitt
Associates L.L.C. because of dissatis-
faction with Northern Trust, said
Mikie Rath, Enron’s benefit manag-
er, adding that Enron cut fees by
about $700,000 through the switch
to Hewitt.

Employers already typically pro-
vide lengthy advance notices, and a
new mandate would have little im-
pact, benefit experts say.

“Employers are very upfront
about this,” said Marilyn Scalia, a
principal at Unifi Network in Fort
Lee, N.J., a Mellon Financial Corp.
unit.

“All of our clients give plenty of
warning, and a 30-day requirement
would not require them to do any-
thing differently,” concurred Nell
Hennessy, a senior vp in the Wash-
ington office of Aon Consulting.

In addition, Republicans and
Democrats alike endorsed employ-
ers making professional investment
advice available to 401(k) partici-
pants.

Rep. John Tierney, D-Mass., un-
derscored the importance of such
advice, noting that Cindy Olson,
Enron’s executive vp-human re-
sources and community relations,
sold several million dollars of Enron
stock after a professional invest-
ment adviser she sought out said
she was too emotionally involved
with the stock and should sell. Mr.
Padgett, by contrast, didn’t get any
advice and, as a result, had virtually
all of his retirement savings tied up
in Enron stock.
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Former Chubb managers
join OneBeacon unit
A team of former Chubb Specialty
Insurance managers is joining
Boston-based OneBeacon Insurance
Group to start a new directors and
officers liability and professional
liability underwriting unit. The new
unit, OneBeacon Professional
Partners, will underwrite public and
private company D&O coverage and
medical malpractice liability
coverage, in addition to other
professional liability lines,

OneBeacon said in a statement.
Limits and other coverage details
were not disclosed. Joining
OneBeacon Professional from Chubb
Specialty are: Matt Dolan and Tracy
Hoffman, former health care
underwriting managers; Randy
Oates, former communications
manager; Mark Rosen, a retired
claims manager; and Josh Stein,
former reinsurance specialist. The
team will be based in Simsbury,
Conn., and will report to Larry
Haefner, managing director of
OneBeacon’s specialty business.

Berkshire to post 
$1 billion 4Q loss
Berkshire Hathaway Inc. will record a
fourth-quarter pretax underwriting
loss of about $1.27 billion stemming
from its General Reinsurance Corp.
operations. Overall, Berkshire
Hathaway’s insurance and
reinsurance operations will post a
total underwriting loss of about $1
billion for the quarter, as a result of
profits at other Berkshire insurance
operations, the Omaha, Neb.-based
company reported last week. About
$570 million of the fourth-quarter
loss stems from underreserving for
2000 and prior years in Berkshire
Hathaway’s North American
reinsurance operations, the company

said. The losses also include an
increase of $170 million to its third-
quarter estimate of losses from the
destruction of the World Trade
Center, and an additional $100
million related to other losses
reported during the first three-
quarters of 2001. Coverages for
failed Enron Corp. produced another
$46 million in estimated losses.

Insurers agree to pay
Enron surety claims
Units of Chubb Corp. and American
International Group Inc. have paid
$251.8 million in surety losses to
investors in a revenue bond issue
used to prepay Enron Corp. for
future natural gas deliveries to four
West Coast utilities. Chubb’s Federal
Insurance Co. and AIG’s American
Home Assurance Co. have each paid
50% of the loss to investors in the
1999 gas supply revenue bond issue
by Lincoln, Neb.-based American
Public Energy Agency, an energy
acquisition agency. Chubb and other
surety insurers continue to battle
JPMorgan Chase Bank over $1.36
billion in claims on bonds covering
separate Enron deals with a Jersey,
Channel Islands, trading partner.

Budget proposal
calls for FSA rollovers
Employees could carry over from
one year to the next up to $500 of
an unused health care flexible
spending account balance, under the
Bush administration’s new budget
proposal. As part of its federal
budget for fiscal 2003, the
administration also proposed that
employees should be able to take the
unused balance—also up to $500—as
taxable cash or roll it over into a
401(k) plan or medical savings
account. The proposed change would
effectively overturn an Internal
Revenue Service regulation known
as “use it or lose it,” which requires
employees to forfeit any FSA
balance that remains at the end of a
given year. The Bush administration

also proposed as part of its budget
that all employers be allowed to offer
tax-favored medical savings
accounts. Current law allows only
employers with 50 or fewer
employees to offer MSAs.

W.R. Berkley boosts
loss reserves 
W.R. Berkley Corp. is posting a
fourth-quarter aftertax increase of
$34 million in loss reserves for its
discontinued alternative markets
reinsurance business and a $21
million boost to treaty reinsurance
loss reserves. The increase to
reinsurance treaty reserves was
primarily needed for contracts that
were not renewed and are no longer
in effect, the Greenwich, Conn.-based
insurer said. William R. Berkley,
chairman and chief executive officer,
said in a statement that it is
“important to recognize the reality
of the unprofitable treaty
reinsurance market over the past
several years. We experienced an
unexpected level of reinsurance
claim activity in the fourth quarter”
and adjusted reserves accordingly.

House panel considers
class-action reform
Opponents of a class-action reform
bill raised the specter of the Enron
Corp. debacle as the House Judiciary
Committee heard testimony on the
measure last week. In discussing the
Class Action Fairness Act of 2001,
Judiciary Chairman James
Sensenbrenner, R-Wis., said that the
reforms in the bill—such as allowing
some class actions to be moved to
federal court and subjecting certain
settlement agreements to
heightened judicial scrutiny—would
have no impact on the rights of
people suing Enron. But the panel’s
ranking minority member, Rep. John
Conyers, D-Mich., retorted that
“maybe, maybe not” the bill would
apply in the case of Enron. Congress
should be trying “to create more
corporate responsibility, not less,” he
said. The bill is supported by
numerous business and insurer
groups. An earlier version of the
measure won House approval in the
last Congress but failed to move
through the Senate before the
November 2000 elections.

Spencer sets up
Sept. 11 scholarship
The Spencer Educational Foundation
Inc. is seeking donations for its
September 11 Memorial Scholarship.
The scholarship, established to honor
those who died in the terrorist
attacks, will be awarded annually to
an exceptional student in risk
management or insurance. The
Spencer Foundation, which is
affiliated with the New York-based
Risk & Insurance Management
Society Inc., hopes to raise at least
$100,000 for the scholarship.

Humana profits up 30%,
but revenues dip slightly
Humana Inc.’s net income increased
30.1% in 2001 to $117.2 million.
Revenues at the managed care
company, however, decreased 3.8%
to $10.19 billion for the year. A
spokesman for Louisville, Ky.-based
Humana attributed the results in part

to a process of “of divesting those
parts of our business that were not
contributing to profitability.” These
included workers compensation
business that had been part of an
acquisition and certain Medicare
health maintenance organization
operations in markets where
government reimbursement rates
were lower than Humana’s costs, he
said.

Chubb’s profits
fall 84% in 2001
Losses from the Sept. 11 terrorist
attacks and the collapse of Enron
Corp. contributed to an 84.4% drop
in Chubb Corp.’s net income, which
fell to $111.5 million in 2001. Warren,
N.J.-based Chubb’s net premiums
written increased, however, rising
nearly 10.0% to $6.96 billion.

Chubb’s results
included $420
million in aftertax
costs related to
the terrorist
attacks, as well
as a $143 million

fourth-quarter aftertax charge from
surety bond losses related to Enron.
“We believe the long-awaited hard
market has arrived, and it is evident
not only in improved rates but also in
better terms and conditions and the
ability to be more selective 
in assuming risks,” Dean R. 
O’Hare, Chubb’s chairman and 
chief executive officer, said in a
statement.

Briefly noted
In its first financial statement since
becoming a publicly held company,
Indianapolis-based health insurer
Anthem Inc. reported a 51% rise in
profits, to $342.2 million, for 2001.

Operating revenues increased 18%
to $10.1 billion, buoyed by a 19%
increase in premium volume to $9.2
billion, the company said….
Prescription benefit manager
Express Scripts Inc. has agreed to
purchase National Prescription
Administrators Inc., an East Hanover,
N.J.-based PBM, for $515 million in
cash and stock. The purchase will
add $2.1 billion in revenue to St.
Louis-based Express Scripts and will
boost its membership to more than
50 million, according to Express
Scripts, one of the country’s largest
PBMs. The deal is expected to close
by April….The New York Senate has
passed a bill that would require
health insurers to cover prescription
contraceptives for all women. The
bill, S. 6265, also mandates coverage
for osteoporosis testing and expands
coverage for early testing for breast
and cervical cancer. A similar bill
passed the Assembly last week, and
a conference committee will now
meet to reconcile the two
measures….Some reinsurers are
ceasing to underwrite compulsory
insurance lines in Israel, following a
recent Israeli regulatory
requirement. The Israeli insurance
supervisor, Tsippi Samet, recently
ordered reinsurers backing
compulsory coverages in the country
to present bank guarantees rated AA
or higher, Standard & Poor’s in
London reported. S&P said that the
rule would not immediately affect
Israeli insurers’ financial strength but
would force them to take higher
retentions. Compulsory lines in Israel
include professional liability, workers
compensation and automobile
liability….The Bermuda Insurance
Institute has named Michael Butt, a
director of Hamilton, Bermuda-based
XL Capital Ltd., the 2001 Bermuda
Market Leader of the Year. Robert
Clements, chairman of Arch Capital
Ltd., has been awarded the Lifetime
Achievement Award by the BII. The
awards will be presented at a dinner
in Bermuda on March 2.

FTR
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BI Stock Index [ 2-4 - 2-8 ]
Up-to-the-minute data for all 87 companies that comprise

the BI Stock Index can be found at www.businessinsurance.com

PacifiCare Health Systems 12.80
Ohio Casualty Corp. 8.17
St. Paul Cos. 5.28
Seibels Bruce Group 5.13
United Fire & Casualty 4.74

Gainsco Inc. -39.53
Mutual Risk Mgt. Ltd. -30.66
Meadowbrook Ins. Group -24.72
Fremont General Corp. -17.95
ESG Re Ltd. -15.36

Source: CNET Investor (investor.cnet.com)

-0.35 -1.65 -2.32

Percentage change of BI Stock Index vs. key indicators

BI Stock Index
2259.25

Dow Jones 
9744.24

S&P 500
1096.22

Largest gains Largest gains

Weekly change by market segment

Brokers 0.57

Insurers/Reinsurers -1.75

Managed Care Organizations 1.25

Online Poll [ 2/4 - 2/8 ]

Regarding employer matching contributions to 401(k) plans 
made in company stock, do you believe employees should:

Take part in our weekly poll at www.businessinsurance.com

Not be able to sell them for 3 years.  26.4%

Not be able to sell them for 10 years.  5.7%

Not be able to sell them until retirement age.  4.4%

Be able to sell them without restriction.  63.5%
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in employee benefits, BI delivers special 
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A Good Managed Care 
Program Is Attuned 

To A Company’s Rhythms.
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Cranbury, New Jersey 08512
800-662-1170
www.cambridgeintegrated.com

TM

A plan to manage the care and costs of

employee illness or injury isn’t something

you can just bang out. You need experts

who can help you to orchestrate a program

that is in concert with your strategies for

productivity and profitability.

Cambridge Managed Care Services (CMCS)

professionals assist clients in creating and

implementing effective return-to-work

strategies that focus on restoring employee

productivity and maximizing loss cost control.

Comprehensive medical case management,

utilization review, peer review and medical

bill review, which can be purchased indi-

vidually or as a comprehensive managed

care package, are the foundation of the

custom-tailored programs CMCS builds

for each client.

Through aggressive medical case man-

agement and utilization of the full range of

employee work-abilities, CMCS helps get

employees back to work quickly and the

company back to full productivity.

For healthier employees and a healthier

bottom line, contact a Cambridge

Managed Care Services representative at

800-662-1170 or visit our Web site at

www.cambridgeintegrated.com.

© 2001 Cambridge Integrated Services Group, Inc.
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Strategies changing

Employers
shifting
drug cost
burden
By SALLY ROBERTS

As prescription drug costs continue
to skyrocket, employers are taking
steps to shift more of the costs on
to employees and to make their
health plan participants more
aware of how costly prescription
drugs can be.

Three-tiered prescription drug co-
payment plans, which encourage
the use of generic equivalents and
less expensive brand-name drugs,
are the current plan design of
choice among employers, pharma-
cy benefits experts say.

And some employers are trying
to further cut their costs by adding
a fourth or even fifth tier to their
prescription benefit programs, al-
though consultants generally are
wary about such moves, as they
can add significant complexity to
an employer’s program.

Employers also are moving to
percentage coinsurance arrange-
ments rather than flat-dollar co-
pays for high-cost drugs. And they
are beginning to explore so-called
consumer-driven health plan mod-
els, in which employees pay for
drugs out of their own spending ac-
counts.

Pharmacy experts note that in
addition to shifting the costs on to
employees, better pharmacy man-
agement and education are key in-
gredients to cost savings.

Overall, prescription drug costs
are projected to increase by 14% to
19% on average for the 2002 plan
year, according to consultants and
prescription benefit managers.
While some note that the large
number of blockbuster drugs sched-
uled to come off patent protection
in the next year will help slow cost
increases, they predict costs will
continue to hover in the double-
digit range for the near future.

This is partly due, they say, to
technological advances in new
drug therapies, an aging population
that is using more prescription
drugs, and an estimated $3 billion
yearly advertising campaign by
drug manufacturers.

“We have not shifted enough of
the cost over to membership to
make a difference in the overall

Taking cost control
to another level
More HMOs offering tiered health plan options
By JUDY GREENWALD

In response to rising health care
costs, a growing number of health
maintenance organizations are
introducing so-called “network-
within-a-network” plans that give
enrollees financial incentives to use
lower-cost hospitals and providers.

Managed care firms that have
already launched such tiered plans
include Santa Ana, Calif.-based
PacifiCare Health Systems Inc.;
Waltham, Mass.-based Tufts Health
Plan; and Boston-based Blue Cross
& Blue Shield of Massachusetts.

And many more are expected to
follow suit in coming months.

The move to the tiered system
represents a major change in the
HMO industry, where for many
years the trend has been toward
broader and more encompassing
networks. The shift among HMOs
also to an extent reflects the
influence of the increasingly
popular consumer-driven approach
to health care. 

Driving the change is the
ongoing double-digit medical cost
inflation. Under the tiered
approach, employees become more

keenly aware of the variability of
health care costs, because they
must pay more out of their own
pockets if they use certain
hospitals, say proponents of the
model. It also shifts costs away
from employers and may have an
impact on higher-cost providers, if
they lose business as employees
seek more services through
providers that are part of an HMO’s
lower-cost network.

Initially, the main criterion for
inclusion in these networks is
expected to be price, although the

Managing chronic
health conditions 
Employers’ interest is growing in
disease management programs
to help control the costs of their
employees’ chronic health care
problems. Page T4

BI’s list of largest
case managers
A list of the 10 largest case
management companies, based
on revenues from case
management services. Page T6

Paying more
for quality
Two initiatives are trying to cut
employers’ long-term health
care costs by offering financial
incentives for quality care in the
short term. Page T10

List of largest
prescription
benefit managers
Business Insurance’s ranking of
the largest prescription benefit
managers, based on revenues
from prescription benefit
management. Page T12

Consumer-driven
options growing
Large health insurers are
offering consumer-driven health
plan products, increasing
employers’ choices for
controlling costs. Page T14
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By ROBERTO CENICEROS

Fewer than one in 10 employers
currently use disease management
programs, but the popularity of
disease management is likely to
grow significantly as employers
look for new ways to hold down
rapidly rising health costs.

Employers increasingly are

interested in disease management
programs to help employees deal
with various chronic conditions
that are driving up health care costs

and holding down productivity,
health care experts say. Among
other goals, the programs seek to
educate patients to help them
adhere to treatment plans that are
often neglected, to improve
doctor/patient understanding of
specific health conditions and to
prevent costly complications. By
encouraging proper maintenance
of the conditions, the programs
aim to reduce costs that can be
incurred when a condition
worsens, such as those for
hospitalization.

Meanwhile, disease management
vendors are evolving, broadening
their offerings to meet employers’
need for a wider range of services.
Vendors say they are becoming
better able to identify employees
who might benefit from disease
management, and that they now
can reach larger portions of an
employer’s entire population by
addressing multiple chronic
diseases rather than just one.
Ongoing consolidation among

vendors has helped fuel the trend
of companies dealing with multiple
conditions.

“There is very strong interest in
disease management by
employers,” said Peter V. Lee,

president and chief executive
officer of the Pacific Business
Group on Health, a large employer
purchasing coalition that is based
in San Francisco. Because of that
growing demand, the PBGH will
work with six health plans to test
the efficacy of their disease
management programs, Mr. Lee
said.

It’s not enough to know that a
vendor has a successful program,
Mr. Lee noted. Employers also want
to know what percentage of their
eligible employees are actually
utilizing the program, he said.

Return on investment

Consultants and vendors say
that employers should expect to see
a two-to-one return on investment,
in the form of cost savings, from
disease management. 

Proponents of disease
management say the approach can
help improve upon an industry-
accepted standard that says 50% of
people suffering from chronic
diseases do not comply with their
treatment plans. That lack of
compliance is thought to cost the
U.S. health care system between
$50 billion and $100 billion every
year, and disease management
firms say they could substantially
reduce those costs by keeping
people who suffer from chronic
conditions on track with their
treatment.

Currently, most disease
management programs focus on
asthma, diabetes and coronary
conditions. But there is growing
potential to address other
problems, such a chronic back pain
and arthritis, said Debra Gold, a
principal with William M. Mercer
Inc. in Chicago.

Programs typically involve
assessing members’ health status
and educating patients and their
doctors about the accepted
standards of care and outcomes for
specific conditions. Participants
also receive additional personal
guidance, and they have access to
toll-free telephone hot lines staffed
by clinicians, who can answer
questions and help members
manage their conditions between
doctor visits. Nurses and dietitians
also play a role, focusing on
practices such as medication

compliance and weight
monitoring.

A program offered by Intracorp,
like other disease management
programs, also offers case
management coordination when a
participant suffers an acute episode,
said Christopher M. Coloian, vp-
care management for Intracorp, a
medical management and return-
to-work service provider in
Philadelphia.

“It’s a positive benefit vs. some
traditional medical management
strategies, which were just
considered enhanced ways to say
no” to physicians’ treatment
recommendations, Mr. Coloian
said of disease management.

The number of employers using
disease management programs is
expected to grow because plan
design changes and managed care
only go so far in controlling costs,
according to disease management
proponents.

Although it is not a “silver
bullet” for reducing health care
costs, disease management can be
an important component of an
employer’s cost-containment
efforts, said Stephanie Pronk, a
senior consultant with Watson
Wyatt Worldwide in Minneapolis.

And disease management is
particularly important now,
because health care costs are rising
at a time when people’s overall
health, by some measurements, is
declining, Ms. Pronk said. During
past periods of health cost
inflation, employers did not face a
similar decline in health.

For example, the incidence of
obesity increased 61% from 1990 to
2000, while diabetes rose 49%
during the same period, Ms. Pronk
said.

“It’s a pretty scary situation and
creates a sense of urgency to
improve health,” she added.
Consequently, more employers
realize they need to give employees
tools that help them address their
health. 

A changing industry

The disease management
industry, which is not quite 10
years old, has undergone
significant change over its brief
history.

T4 / Business Insurance Benefits Management February 11, 2002

Employer interest in disease management growing
Programs seek to reduce costs associated with chronic medical conditions

DISEASE MANAGEMENT PROGRAMS
Offered by employers with more than 20,000 employees

Arthritis

Asthma

Back pain

Cancer

Diabetes

Depression

Heart disease

Hypertension

Source: William M. Mercer Inc. GRAPHIC BY ADAM DOI

Don’t offer

Offer through
health plan

Offer through
independent
vendor

69% 22% 5%

46% 44% 9%

66% 27% 5%

67% 25% 4%

43% 44% 11%

61% 29% 8%
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65% 28% 6%
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Intracorp
1601 Chestnut St., TL09J 
Philadelphia, Pa. 19192

215-761-7100
215-761-5538

www.intracorp.com
NA $351.0 3,462 582

Concentra Managed Care 
Services Inc. 

130 Second Ave. 
Waltham, Mass. 02451

781-290-5350
Fax: 781-890-1535

www.concentra.com
Concentra Inc. $200.0 2 4,000 850 165,000

CorVel Corp.
2010 Main St., Suite 1020 

Irvine, Calif. 92614

949-851-1473
Fax: 949-851-1469

www.corvel.com
NA $130.0 3,200 300

GENEX Services Inc.
440 E. Swedesford Road, Suite 3050 

Wayne, Pa. 19087

610-964-5100
Fax: 610-964-1919

www.genexservices.com
UnumProvident Corp. $125.0 2 1,500 750 175,000

Crawford & Co.
5620 Glenridge Drive,N.E. 

Atlanta, Ga. 30342

404-256-0830
Fax: 404-847-4025

www.crawfordandcompany.com
NA $67.8 505 NA

Private Healthcare Systems Inc.
1100 Winter St. 

Waltham, Mass. 02451

800-253-4417
Fax: 781-895-6848

www.phcs.com
NA $25.1 62 6

CareAdvantage Inc.
485-C Route 1 S. 

Iselin, N.J. 08830

732-602-7000
Fax: 732-602-7027

www.careadvantage.com
NA $18.0 47 10

Cambridge Integrated Services
Group Inc.

4B Cedar Brook Drive 
Cranbury, N.J. 08512

800-662-1170
Fax: 609-860-7887

www.cambridgeintegrated.com
Aon Corp. $11.0 2 99 43 12,996

MedInsights Inc.
4360 Chamblee-

Dunwoody Road, Suite 500 
Atlanta, Ga. 30341

770-457-2400
Fax: 770-457-1500

www.medinsights.com

GAB Robins 
North America Inc. $10.5 135 88 13,850

American Health 
Holding Inc.

921 Eastwind Drive, Suite 104
Westerville, Ohio 43081

614-818-3222
Fax: 614-818-3223

www.americanhealthholding.com
NA $10.0 37 NA

1,769,862

50,000

105,898

2,686,897

2,300,000

4,374

Company
Address

Phone/Fax/Web site Parent Case management 
revenue

Total 
employees

Certified
case managers

Total cases
managed

1 Firms that derive 100% of case management revenues from insurer/managed care clients or from specialized case management services are not included. 2 Estimated 
Source: BI survey

Top case management providers
Ranked by 2001 gross revenues from case management services 1 (in millions)

TOP EMPLOYER SERVICE SPECIALIST1

Ranked by case management revenues directly to employers in 20011 in millions of dollars

ENCOMPASS Health
Management

Systems
FARA Healthcare

Management

HHS, Health Options

Cambridge
Integrated Services

Group Inc.

MedInsights Inc.

GRAPHIC BY ADAM DOI

TOP SERVICE PROVIDERS BY CLIENTS
Ranked by number of employer clients in 2001

Intracorp

ValueCHECK Inc.

GENEX Services Inc.

Crawford & Co.

Hines & Associates

$1.38 55%

70%

92%

90%

95% 1,279

1,098

1,000

820

539

$9.95

$2.3

$9.9

$3.03

Percent of employer clients

1 Firms that derive 100% from specialized case management services are not included.
Source:
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Early on, vendors typically
specialized in only one or two
conditions, said Robert E. Stone,
executive vp and founder of
Nashville, Tenn.-based disease
management program vendor
American Healthways Inc.
American Healthways, for example,
at first dealt exclusively with
diabetes. But now, like many
vendors, the company handles
several conditions, said Mr. Stone,
who also is president-elect of the
Disease Management Assn. of
America in Washington.

As vendors have grown and
acquired other disease
management companies, they have
obtained the resources and
expertise to address multiple
diseases. That breadth of expertise
has made disease management
more appealing to employers, Ms.
Gold said, because an employer can
offer a disease management
program to a broader section of its
employee population without
having to deal with several
vendors.

Vendors’ expansion has also
produced better results for patients,
Ms. Gold said. People with health
problems often have multiple
conditions, and having only one
company working them helps
pinpoint which treatments are
producing the best results, she said. 

Using a single vendor can also
streamline the delivery of
information to patients.

“People have multiple diseases,”
Ms. Gold said. “You don’t want
them getting one call from a
diabetes nurse and another call
from their arthritis nurse.”

The predictive modeling used by
vendors also is improving,
observers say. The models rely on
employee health care assessments
and other information, such as
claims data and clinical data, to
identify employees who are at a
high risk of developing certain
conditions.

Where does ShopKo shop for value?

Erynne Dauffenbach, Vice President 
of Human Resource Services, ShopKo

Mutual of Omaha offers a wide range of insurance products,

including voluntary plans. Complete protection from a single source 

and a trusted name. And isn’t that what value is all about? To learn 

more, visit our Website or call 

Ivan Gilreath at 1.800.689.6109.

Underwritten by Mutual of Omaha Insurance Company or United of Omaha Life Insurance Company. Mutual of Omaha Insurance Company 
is licensed in all states. United of Omaha Life Insurance Company is licensed in all states except New York.

AFN31274 Group Master Policy Form 7000GM-E2

As vice president of H.R. Services for ShopKo, I’m responsible for 8,000

employees in 350 locations. When we were looking for an insurance partner, we

went shopping – and found Mutual of Omaha. They shared our commitment

to customer service, and their plans met the varied needs of our employees.

We were so impressed, we named them ShopKo Vendor of the Year.

G r o u p  H e a l t h  •  D e n t a l  •  L i f e  •  L o n g -  a n d  S h o r t - T e r m  D i s a b i l i t y  •  R e t i r e m e n t  P l a n s

www.mutualofomaha.com

concept likely will evolve to reflect
efficiency and quality as well, say
observers. Indeed, one buyer
representative says that quality
must be part of the equation if
large employers are going to take
an interest in the approach.

Some observers caution, though,
that the tiered systems may not
work in certain markets where a
dominant hospital is unwilling to
cooperate. 

Under PacifiCare’s Select
Hospitals plan, which so far is
available only in California,

enrollees who use certain facilities
have their benefits paid in full,
while those who use other
hospitals in PacifiCare’s network
must make daily copayments of
$100, $250 or $400, depending on
the plan the employer selects.
There is a comparable deductible
plan for primary care and specialist
physicians.  

About 2,500 members
representing about 10 groups are
currently participating in the
program, which was introduced
late last year, said Mike Chiarodit,
PacifiCare’s vp of product

development.
Under the Tufts Choice Co-

Payment plan, employees pay $350
per admission to a community
hospital vs. $600 if they choose to
go to an academic medical center.
The program also imposes different
cost levels for outpatient surgery
and providers, said Jon Kingsdale,
senior vp, planning and
development for Tufts. 

Tufts’ program, which was
launched for large employers in
January, now has about 2,000 to
3,000 members. A program for
employers with 50 or fewer

employees will be introduced in
April, Mr. Kingsdale said. But, he
added, “We actually do not expect
it to grow very large,” he said.
“There is not a big appetite here for
small networks.”

Blue Cross of Massachusetts’
HMO Blue Preference plan, which
also was introduced in January
with similar provisions, has about
2,000 members, said Marketing Vp
Alan Rosenberg.

Other HMOs have similar plans
in mind: San Francisco-based Blue
Shield of California has said that
on April 1 it will launch a “network

choice” program for its small and
midsize commercial groups. And in
July, Woodland Hills, Calif.-based
Health Net Inc. plans to introduce
a tiered plan for its commercial
members, initially in California.
Health Net, which expects a 10% to
20% shift in members to the plan
the first year, has already
introduced a similar program for its
Medicare enrollees in three
markets. 

In addition, Philadelphia-based
CIGNA Corp. is developing tiered
products, which it plans to have
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HMOs: Tiered systems offer range of choices, costs
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available next year, said a
spokeswoman. Minneapolis-based
UnitedHealth Group has “a
number of pilots, all built around
the concept of consumer-driven
health care products,” a
spokeswoman said. And Hartford,
Conn.-based Aetna Inc. is
considering the concept as well, an
Aetna spokeswoman confirmed.

“I think everybody will look at it
and probably offer some type of an
option,” said Rich Sinni, senior vp
with Aon Consulting in New York.

All this represents a significant
change from the trend among
HMOs in recent years toward
broader networks. 

“For many, many years, the
employer has judged an HMO plan
by how broad its network is. So, the
HMO market has responded by
trying to provide as broad a
network as possible, as many
hospitals as possible and as many
doctors as possible, which, by
definition, creates a mix of
expensive and inexpensive, and
good and bad providers,” said Kirby
Bosley, a health care practice leader
with William M. Mercer Inc. in Los
Angeles.

“With the advent of a managed
care backlash and hospital systems

dropping capitated contracts and
flexing their muscles and insisting
on getting more money, the HMO
costs have gone up faster even than
(preferred provider organization)
costs the past few years,” Ms.
Bosley said. Having the
differentiated products “gives the
employer the opportunity to say to
employees, ‘If you want an
expensive hospital stay, you’re
welcome to it, but you have to pay
more,’ ” she said.

“We still believe in a broad-
access network,” said Mr.
Rosenberg of BC/BS of
Massachusetts.  But “we are trying
to give our members and our
employers choice.”

“From the plan’s perspective, it’s
quite simple,” said Mr. Sinni.
“They’re going to satisfy the
employers’ demand to keep costs
down, and what they’re going to
do is reward the hospitals they
have the strongest relationship
with” by sending them more
business, he said.

With the tiered approach,
employees still have options, “but
it becomes more of a financial
decision for them,” said Richard
Hemmerich, regional practice
leader for Willis North America Inc.
in Philadelphia. “I think it’s going

to lead to a lot of soul-searching,”
said Mr. Sinni.

Some consultants say that, at
least initially, these differentiated
products will appeal more to small
employers than to large companies. 

Brad Kimler, a consultant in the
Waltham, Mass., office of Hewitt
Associates L.L.C., said early
adoption of these programs will be
more prevalent in the small and
midsized markets. Because they
have fewer contracted plans,
smaller companies have fewer
concerns about uniformity of
benefits or standardization, he said.
But, “I think the appeal is there
across all market segments,” he
added.

Some observers say that, at first,
the primary criterion for inclusion
in these elite networks will likely be
price, although such factors as

quality and efficiency will
eventually be incorporated.

Ted Chien, managing consultant
with Watson Wyatt Worldwide in
Minneapolis, said he hopes quality
will be introduced along with price,
“rather than just pure cost first and
quality second.” 

It is going to be a “real issue”
whether plans should wait until the
tiered programs can be done in a
“more sophisticated” way that also
incorporates factors such as quality,
said Paul B. Ginsburg, president of
the Center for Studying Health
System Change, a policy research
organization in Washington. “But
probably the market works against
waiting” because of the degree of
employer interest in the programs,
he added.

However, Peter V. Lee, president
and chief executive officer of the
Pacific Business Group on Health, a
San Francisco-based employer
purchasing group, said that
ensuring quality is a vital part of
the equation.

“I think employers are very
interested in tiered products if the
plans can marry cost information
with quality information,” and
many large employers are unlikely
to take the first steps toward using
such plans without that quality

information, Mr. Lee said.
Meanwhile, Cora Tellez,

president of Health Net’s health
plan division, said that the
company is seeking regulatory
approval to distribute to members
hospital data on morbidity and
mortality rates that is reported to
state agencies.

There could be barriers to the
programs’ success in certain
markets, some observers warn.  Bob
Gold of Chicago-based B. Gold
Consulting said some providers
“are so strong they can say, ‘Gee, I
don’t care if I’m charging you more
than the guy down the street. I
don’t want to have any barriers to
someone coming into my
institution. And if you don’t play
by my rules, I’m not going to play
at all in your plan.’”

Health Net’s Ms. Tellez agreed
this sort of provider clout has been
a hindrance. 

“In several of our plans, we have
hospital systems that so dominate
that, in effect, they have a
monopoly power, in which case
the tiering concept is less of a tool,”
she said, noting competition is a
crucial element of the approach. In
these cases “you have to use other
strategies” to reduce costs and
premiums, she said.

‘I think employers are
very interested in tiered
products if the plans can
marry cost information
with quality information.’

Peter V. Lee
Pacific Business Group on Health
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Plans making an investment in quality 
Financial incentives seek to encourage provider adoption of standards 
By MICHAEL PRINCE

Some employers are taking an
unusual approach to rising costs—
they’re agreeing to pay more.

In several programs started in
recent months, employers and
health plans have begun paying
doctors and hospitals more money
if they meet well-recognized health
care quality standards.

While the programs involve
relatively few employers,
proponents of these initiatives
believe they represent an important
step in increasing health care
quality. Beyond ensuring better
care for employees, participating
employers expect that paying more
in the short term will eventually
save them money in the future.

Using financial incentives “is the
next step in the evolution of
managed care,” said Maureen
Cotter, global director of group
benefits and health care consulting
at Watson Wyatt Worldwide in
Detroit.

“It’s a godsend; it’s a very
favorable development,” said Dr.
Arnold Milstein, national health
care thought leader at William M.
Mercer Inc. in San Francisco.

In one of the programs, which
started in New York last October,
five employers—IBM Corp.,
PepsiCo Inc., Verizon
Communications, Xerox Corp. and
Empire Blue Cross & Blue Shield—
have agreed to make higher
payments to hospitals that
undertake certain quality

improvements.
Starting last month, hospitals

can receive an additional 4% for
services paid by Empire, which is
participating both as an employer
and a health plan. The bonus is
paid only for those employers’
members insured by Empire’s HMO
if hospitals meet two safety
standards—implementing a
computerized physician-order entry
system and staffing their intensive
care units with physicians trained
in critical care medicine.

These two standards were chosen
because evidence shows they help
reduce medical errors, and The
Leapfrog Group, an employer
coalition formed to improve health
care quality, recommends that
hospitals adopt them. Hospitals
that implement the systems will
earn a 3% bonus in 2003 and a 2%
bonus in 2004.

The idea is to reward those
hospitals that have already
implemented these systems and
encourage others to take the step,
said Dr. Michael Stocker, chief
executive officer of Empire in New
York.

The 4% figure was chosen
because studies indicate that
employers will save that amount by
implementing these programs, he
said. The payments, estimated to
total $2 million over three years,
won’t pay for the entire installation
of the computer systems, but it’s a
start, Dr. Stocker said.

In addition, the move establishes
the precedent of paying more for

quality.
“It’s a way of making a statement

and starting a conversation,” Dr.
Stocker said.

The program “has created a new
interest and new dialogue,” said
Bruce Taylor, director of employee
benefit policy and plans at Verizon
in White Plains, N.Y.

Driving employer interest in this
idea are two studies from the
Washington-based Institute of
Medicine detailing the huge
numbers of patients who die each
year from medical errors as well as
the need to change physicians’
incentives, Mr. Taylor said.
Improving quality will save
employers money while making
employees healthier.

“No one has to lose on this deal.
Everyone can be a winner,” Mr.
Taylor said.

Another program announced last
month by the Walnut Creek, Calif.-
based Integrated Healthcare Assn.,
a group of health plans and
providers, brings together six
leading health plans in California—

serving more than 8 million
members—that have all agreed to
pay physician groups more if they
meet quality standards.

Under the program,
called Pay for Performance,
bonuses will range from
4% to 10% per plan, but
all six health plans have
agreed on one set of
standards (BI, Jan. 21).

Health care experts say
this represents a critical
step forward. In the past,
health plans set different
standards for doctor
groups to meet, creating a

hodge-podge of requirements.
With one set of standards,
physicians are more likely to work
toward meeting them.

“Up until now, providers would
say, ‘Each of you health plans want
something different from us,’ ” Ms.
Cotter said.

Unlike the New York program,
the California initiative covers
every employer in the six
participating HMO plans. Also,
there is no time limit in the
California plan, whereas the New
York program is scheduled to last
for only three years, said Dr.
Milstein, who helped create both
plans.

Employers have turned to
financial incentives because
managed care no longer controls
costs, said Gregg Lehman,
president and CEO of the National
Business Coalition on Health in
Washington. “Employers are taking

a longer-term strategy on employee
health,” he said.

Increasingly, employers realize
that higher quality will help
control costs in the long term, said
Joseph Marlowe, senior vp at Aon
Consulting in Philadelphia. “Some
employers have to be prepared to
spend money in the short term in
order to improve quality in the
longer term,” he said.

While employers and health
plans have used various incentives
in the past to change physician
behavior to improve quality,
financial incentives are a relatively
new and growing development.

“Money is what will get people’s
attention,” Mr. Marlowe said.

The Leapfrog Group is creating
several financial incentive models
that employers can adopt, said
Suzanne Delbanco, The Leapfrog
Group’s executive director in
Washington.

“You need to align incentives in
the marketplace correctly,” she
said. “It’s definitely a trend right
now.”

The key to these programs is
giving employers and providers
information that they can trust and
that draws them to the program,
said Mr. Lehman.  Employers need
information that the money spent
in incentives will result in long-
term savings. Meanwhile, providers
need information to make sure the
standards used truly measure
quality.

The NBCH is working on its own
See QUALITY/next page
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model for providing financial
incentives to improve quality, Mr.
Lehman said. The hope is that
member coalitions will adopt the
model after its release this year.

The Chicago Business Group on
Health is also working on a plan,
said Executive Director Larry
Boress. The employer group is
looking into paying more money
to physician groups that adopt a
diabetes-treatment program
developed by the Institute of
Health Care Improvement, a
Boston-based nonprofit group that
promotes health care quality.

Physicians have a disincentive to
incorporate higher-quality
standards because these programs
are costly and won’t provide
additional revenue, Mr. Boress
explained.

A financial incentive helps
eliminate this barrier. “If we don’t
make it profitable to make
practitioners to do the right
thing…then they won’t be
motivated to do so,” he said.

The coalition approach is
especially effective because groups
of employers can exert greater
pressure than one can acting alone.
“This is too big an issue for an
employer to tackle individually,”
Ms. Cotter said.

While it may be years before it’s
known what impact these financial
incentives have on quality, linking
money and quality is a big start,
Mr. Lehman said. “If markets do
not do something” that pushes the
envelope, “they are doomed to
fail,” he said.

Perhaps the biggest achievement
is just doing something, Verizon’s
Mr. Taylor said. With costs rising so
dramatically, employers must do
more than complain, he said. Now
it’s time for employers to
experiment, even if success is not
guaranteed.

“Rather than reject any one
initiative, try something,” Mr.
Taylor urged employers. “We can’t
let the perfect get in the way of the
good.”

Utilization Management
Effective 5/29/01-5/29/03

202.216.9010 • www.urac.org
Health Utilization Management

July 1993

Credentialing and
Recredentialing

Effective 8/13/01-8/13/03

202.216.9010 • www.urac.org
Health Network

October 2001
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QUALITY
HAS ALWAYS BEEN ONE OF OUR 

STRONG POINTS.
BUT IT SEEMS WE HAVE A KNACK FOR QUANTITY AS WELL.

That we’ve met the high quality standards we set for ourselves is our company’s crowning

achievement. That we’ve earned the full endorsements of the two most respected quality assurance

organizations in the industry is an added honor we’ll gladly accept. With our recent accreditation

from URAC for our credentialing expertise, we’re now the first and only PPO in the nation to

hold NCQA certification and URAC accreditation for both our credentialing and our medical

management services. This achievement, combined with our ongoing commitment to excellence,

will help you choose PHCS with the utmost of confidence. 

So call 1-866-750-7427 or visit www.phcs.com  today and see how

we can put the exceptional quality of PHCS to work for you.

drug trend,” said Kevin Destefino, a
senior pharmacy consultant in the
Phoenix office of Watson Wyatt
Worldwide. “If members share
more of the cost, they will think
twice about getting prescriptions
filled that they don’t need.”

Consultants also say that the
more employees share in the cost,
the more likely they are to choose a
generic drug if one is available.

That concept underlies the three-
tiered prescription drug plans.

Employers are relying heavily on
three-tiered drug formularies, said

Mike Deskin, president of the Phar-
macy Benefit Management Insti-
tute Inc., a Tempe, Ariz.-based re-
search and education firm. “It took
a little while, but employers are
now jumping into that with both
feet.”

These programs typically offer
patients a choice among three drug
categories—a generic drug, the pre-
ferred brand in the plan’s formula-
ry and any nonpreferred brand—
with the more expensive drugs in-
volving higher copays.

According to the PBMI’s most re-
cent prescription drug survey re-

port, the use of a three-tier plan de-
sign has increased to 35% of em-
ployers in 2000 from 6% in 1998.

Not only does a three-tiered pro-
gram provide the incentive to use

cheaper generic drugs by offering
lower copays, it also does not ad-
versely affect an employer’s entire
membership, consultants point
out. 

“As opposed to increasing copays
across the board year after year, in-
stalling a three-tiered benefit only
affects a portion of the population
that happens to be on what will be-
come a preferred drug,” said Con-
nie Perry, Midwest practice leader
for prescription drugs at Aon Con-
sulting Worldwide in Chicago.

“Some employers like the fact
that it doesn’t affect the entire

membership,” she said.
Recently, some employers have

been looking at adding more tiers
to their programs, hoping to gener-
ate even greater cost savings, con-
sultants say.

“There are a number of employ-
ers looking at implementing four-
and five-tiered plans,” said Nick
Vasilopoulos, the managed phar-
macy group leader for William M.
Mercer Inc. in New York. 

He noted that although there is
no set definition as to what drugs
are categorized in the additional
tiers, he has seen some employers
put high-cost injectable drugs as
well as lifestyle drugs—such as the
sexual dysfunction drug Viagra—
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Merck-Medco
100 Parsons Pond Drive 

Franklin Lakes, N.J. 07417

201-269-3400
Fax: 201-269-1109

www.merckmedco.com
Merck Co. $30,000 16,000 1,782 65,000,000

AdvancePCS
5215 N. O’Connor Blvd., Suite 1600

Irving, Texas 75039

469-420-6000
Fax: 469-420-6169

www.advanceparadigm.com
NA $12,200 1 5,000 NA NA

Express Scripts Inc.
13900 Riverport Drive 

Maryland Heights, Mo. 62025

800-281-0712
Fax: 314-702-7059

www.express-scripts.com
NA $9,250 NA NA 44,000,000 2

Caremark Rx Inc.
2211 Sanders Road 

Northbrook, Ill. 60062

847-559-4700
Fax: 847-559-3694
www.caremark.com

NA $5,600 4,000 1,200 NA

RxAmerica
369 Billy Mitchell Road 

Salt Lake City, Utah 84116

800-770-8014
Fax: 801-961-6009
www.rxamerica.com

Longs Drug Stores $534 121 289 2,161,754

ScripSolutions
100 Clearbrook Road 
Elmsford, N.Y. 10523

888-818-3939
Fax: 914-460-1660

www.scripsolutions.com
MIM Corp. $405 400 NA 8,300,000

CLAIMSPRO Management Services Inc.
24370 Northwestern Highway, Suite 200 

Southfield, Mich. 48075

248-352-2852
Fax: 248-352-7475
www.claimspro.com

PharmaCare $373 75 1,600 1,270,000

United Provider Services
5125 Davis Blvd. 

Fort Worth, Texas 76180

817-281-8820
Fax: 817-427-5213

www.upsrx.com
CVS Corp./ PharmaCare $180 70 2,200 650,000

The Inteq Group Inc.
5445 La Sierra Drive, Suite 400 

Dallas, Texas 75231

800-324-7799
Fax: 214-739-7979
www.inteqrx.com

NA $140 55 700 1,300,000

National Pharmaceutical Technologies
14301 First National Bank, Suite 200 

Omaha, Neb. 68154

402-964-9030
Fax: 402-964-9004

www.pti-nps.com

Pharmaceutical
Technologies Inc. $100 30 2,100 1,200,000

Company
Address

Phone/Fax/Web site Parent PBM revenues Total staff Total clients Covered lives

Top prescription benefit managers
Ranked by 2001 PBM revenues (in millions)

1 Estimated   2 BI estimate
Source: BI survey

TOP PBMs BY EMPLOYER CLIENTS
Number of clients

Source: BI survey GRAPHIC BY ADAM DOI

TOP PBMs BY TOTAL COVERED LIVES
Total group plan lives enrolled

Prime Therapeutics

ScripSolutions

Pharmacy Services
Group

Express Scripts Inc.

Merck-Medco

800

1,038

1,510

2,001

2,100 65,000,000

11,000,000

8,300,000

4,420,000AmeriScript Inc.

Merck-Medco

CLAIMSPRO Management
Services Inc.

National Pharmaceutical
Technologies

United Provider Services

44,000,000
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CEBS® INTRODUCES TWO NEW 
SPECIALTY DESIGNATIONS—GBA and RPA.

Now it’s easier than ever to focus on advancing your career credentials. With a four-course commitment, you’ll
be awarded either a Group Benefits Associate (GBATM) or Retirement Plans Associate (RPATM) designation 
from the International Foundation of Employee Benefit Plans and the Wharton School of the University of 
Pennsylvania. Each specialty designation is part of the nationally recognized CEBS program, which means you’ll
instantly enhance your professional credentials while focusing on your specific career goals. Plus, you’ll be one step
closer to the renowned CEBS designation. Your recipe for success has never been easier with our two new specialty
designations.

(800) 449-CEBS (2327) www.ifebp.org

Same Winning Recipe, 
Now Served in Smaller Portions.

into a new, separate tier.
But as the number of tiers in-

crease, so does the complexity of
the program. And that can be con-
fusing to plan members, consul-
tants warn. 

“There’s a lot of discussion as to
whether to add a fourth or fifth
tier, and I’m not necessarily a big
fan of that,” Watson Wyatt’s Mr.
Destefino said. There is a great deal
of added complexity in creating
new tier formularies and in ex-
plaining that to members, he said.

Many employers also are now
implementing percent coinsurance
arrangements on the upper tiers
rather than using flat dollar copays

across their programs. Under such
a program, rather than a $25 co-
pay, a member might pay 30% of
the total cost of the higher-priced
drug.

“We believe a good plan design
keeps a flat fee for generic drugs
and a coinsurance model on the
second and third tier that has more
brand name products that are more
expensive,” said Aon’s Ms. Perry,
noting that many of her clients are
moving in this direction.

And for those employers that are
frustrated by conventional health
care solutions, the so-called con-
sumer driven health plan model
may be an answer.

“We’ve seen a lot of employers
discuss it, and many are consider-
ing it for 2003,” said Tom Lerche,
senior health and welfare consul-
tant at Aon Consulting in Chicago.
These models offer a “fundamen-
tally different pharmacy benefit,”
he said. Unlike copay-based mod-
els, consumer-driven plans show
employees exactly how much
drugs cost, as employees have to
pay for them through health care
spending accounts. “In the limited
number of cases we’ve seen, that
has significantly impacted employ-
ees use of generics,” he said. “If
employees think they are spending
their own money, they will almost
always choose generics if they are
available,” he said.

Experts note that in addition to
cost-shifting, employers need to
improve management of their
pharmacy benefits to ensure that
the right patients are using the
right drugs.

Employers need a strong formu-
lary that ensures that members use
the least costly drug that still will
produce a given outcome, and that
a prior authorization system is
available to provide prompt ap-
proval for drugs deemed medically
necessary, said Ed Feaver, president
of Prescription Solutions, a Costa
Mesa, Calif.-based PBM.

“If you want to get your arms
around these costs, someone will

have to say, ‘You need this and
you don’t need that. Or if you need
this and want that, it will cost a
lot,’” Mr. Feaver said.

While he noted that if a need is
demonstrated, a patient should be
able to obtain a nonformulary
drug, not all members with the
same condition will require the
same drug.

Technology is going to continue
to produce better and more expen-
sive drugs that treat chronic condi-
tions, Mr. Feaver said. Employers
need to define which patients need
which drugs.

“You don’t need to give the
world Rolls Royces when people
can drive around perfectly fine in
Chryslers,” he said.

Jeffrey W. Pettegrew, vp-risk
management and insurance ser-
vices for Westaff Inc. in Walnut
Creek, Calif., said that in addition
to exploring the idea of a multi-
tiered pharmacy plan, he is explor-
ing the use of Web technology to
control drug utilization.

“The nature, strength, dosage
and quantity of drugs within differ-
ent therapeutic classes are so di-
verse that it’s essential there be

some mechanism to compare vari-
ous generic options and name-
brand options,” Mr. Pettegrew said.
He noted that a Web-based infor-
mation system also would help ed-
ucate employees in understanding
the risks involved with taking a va-
riety of different drugs. In many in-
stances, “it’s highly dangerous if
drugs are mixed,” he said.

Consultants say more education
also is needed to ensure that em-
ployees fully understand drug
costs.

Employers need to “communi-
cate (to employees) the hidden

economic aspects beyond the co-
pay,” said Bob Kordella, vp-PBM
operations for Eckerd Health Ser-
vices in Pittsburgh. Employers, for
instance, can use explanation of
benefits statements to show that
while an employee paid $10 for a
drug, the employer paid an addi-
tional $95.

“It’s a low-tech, but highly effec-
tive tool to raise the sensitivity of
the value of the pharmacy bene-
fit,” Mr. Kordella said. It also per-
haps is the first step on the road to
a more restrictive approach, he
said.

“You can’t go to a (consumer-
driven) plan overnight without
making members aware of the eco-
nomic issues at stake,” he said.

Continued from page T11

Drugs: Seeking ways to reduce plan costs

‘You don’t need to give
the world Rolls-Royces
when people can drive
around perfectly fine in
Chryslers.’

Ed Feaver
Prescription Solutions  
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Large health insurers entering market with products of their own

Employers’ consumer-driven plan choices growing
By MICHAEL PRINCE

As demand for consumer-driven
health plans grows, supply is
growing to meet it.

In the past few months, some of
the largest U.S. health insurers have
introduced their own consumer-
driven health plans, directly
competing with the existing startup
companies that have pioneered the
field. With other large health plans
also set to introduce their own
plans, the competition is heating
up to enroll employers in this new
health care concept.

Until recently, the consumer-
driven field had been the domain
of specialized startups, such as
Minneapolis-based Definity Health
Corp. and HealthMarket Inc. of
Norwalk, Conn. All that changed
in September 2001, however, when
Aetna Inc. launched HealthFund,
its consumer-driven plan.  Since
then, Humana Inc. has rolled out
its own product, and other large
health insurers, such as CIGNA
Corp., will introduce plans shortly.

This new landscape has increased
competition while turning what
was once viewed as an unusual
product into a more mainstream
one (BI, Dec. 10, 2001).

“When innovation is adopted by
big players, it means it’s an
innovation with big market
appeal,” said Regina Herzlinger, a
professor at the Harvard Business
School in Boston and author of a
book on consumer-driven health
care.

“The employers are demanding
to look at something like this,” said
John Erb, senior manager at
Deloitte & Touche in Miami.

While the large health insurers
say they have rolled out the plans
to meet employers’ demand, Mr.
Erb said the moves also are
designed to keep employers from
leaving their existing plans for a
startup’s consumer-driven plan.

Shopping for care

The goal of a consumer-driven
plan is to turn health care users
into health care consumers. The
plans hope to compel members to
purchase health care services in
much the same way they buy other
products and services—by looking
at price and quality.

Most of the products follow a

similar format, using an employer-
provided spending fund, often
$500 or $1,000, from which the
employee pays for ordinary health
care services. When that money is
exhausted, the employee is
responsible for the entire amount
of bills up to an additional $1,000
or $2,000, depending on the plan.
Services above this are handled
through a preferred provider
network with a low copayment for
services in the network and
generally 80% coverage for out-of-
network services. Any money left
in the account generally can be
rolled over to the following year.

The idea behind the spending
account is that consumers are, in
essence, spending their own
money, so they will try to
maximize the value of their health
care services.

“If there are real differences in
price and quality, we have to make
the participants choose based on
these differences and not the
health plans,” said Brad Kimler,
principal with Hewitt Associates
L.L.C. in Boston.

The goal is to satisfy employees’
request for more choice and
employers’ need to control costs.

“There is a strong belief in the
industry that consumers need to be
in the center of the health care
industry,” said Kate Quinn, senior
vp of new products at CIGNA
HealthCare in Bloomfield, Conn.
She said that CIGNA will soon
launch its own consumer-driven
health care product.  

Employers’ choices

Benefit managers that have
adopted a consumer-driven
approach agree that large health
insurers’ reputations will get them
attention as vendors of consumer-

driven plans. But the name
recognition won’t guarantee a sale.

Don Broecker, director of
employee benefits for Charter
Communications Inc. in St. Louis,
added Definity’s plan to Charter’s
current health plan offerings this
year because “they had a real track
record already with this,” he said.
So far, 6% of the company’s 17,000
employees have enrolled in the
consumer-driven model, more than
Charter had projected, he said.

“Brand-name recognition is
important,” he said, but that has
limits. The name will get employers
looking at the product, but a final
choice will be made on the plan’s
ability to meet employers’ needs.

Employers thinking of adding a
consumer-driven plan will look
beyond a plan’s name and examine
its mechanics to make certain it
contains all the elements necessary
to create a true consumer
experience for its employees, said
Peter Hayes, health care benefits
strategist at Hannaford Bros. Co., a
supermarket chain based in
Scarborough, Maine.

“Sophisticated buyers are going
to look under the hood and look at
whether they are doing something
significantly different,” he said.

Once an employer decides to add
a consumer-driven plan, it will
“find the best provider,” regardless
of the plans it currently has, said
John McKelvey, vp-human
resources at Radnor Holdings Corp.
in Phoenix. In fact, he is so pleased
with Lumenos Inc. that he has no
intention of switching to any large
insurer’s offerings, he said.

Alexandria, Va.-based Lumenos,
a direct competitor of Definity,
contracts with seven large
employers and more than 150
small employers.

Mr. Hayes is impressed with
Definity’s ability so far to present
cost and quality data to help
employees make informed choices
about health care providers. This
information, he said, is more
important than the spending
account for creating consumers.

He also doubts whether the large
health insurers are willing to
provide price and quality
information to consumers—a key
part of the consumer-driven
concept. Large plans in the past
have been hesitant to provide this
information, he said, as it often

angers providers in their networks.
“I just don’t think the major

plans will do it,” he said.

Mr. Hayes said the startup plans,
however, are better suited to deliver
this critical piece of the consumer-
driven model because they lack the
investment in provider networks.

Competition heats up

The prospect of large health
plans entering their turf has not
fazed the startups. In many ways,
the companies say, it has boosted
the profile of the consumer-driven
model with employers, brokers and
consultants.

“We welcome competition from
the large guys as it validates the
concept,” said Doug Kronenberg,
chief strategy officer at Lumenos.

“The scary thing is when you are
out there alone,” said Steve
Wiggins, chairman and chief
executive officer of HealthMarket, a
2-year-old company that offers a
fully funded consumer-driven plan.  

“It suggests we are on to
something here,” noted Chris
Delaney, chief marketing officer at
Definity in Minneapolis. Definity
has contracted with 24 large and
midsize employers in the past 18
months for its consumer-driven
plan for self-funded employers.

But others are less sanguine. Mr.
Erb said, “I would be a little
nervous if I were Definity right
now.”

Mr. Delaney counters, however,
that Definity’s head start in
administering these plans gives it
an advantage. Also, he said, an
employer would not automatically
choose the large insurer’s
consumer-driven option just
because it currently offers its plans.
Instead, employers select plans
based on which one best matches
their needs. “You don’t find many
employers that believe in one-stop

shopping,” he said.
The large insurers have publicly

shied away from saying their size
and clout will overwhelm the
smaller startups. Rather, they say
that with this field wide open,
more than one plan can succeed.

“There is plenty of space in the
marketplace,” said Russ Fisher,
senior vp at Aetna in Hartford,
Conn.

Also, the insurers all say that
consumer-driven plans are not
suited for every employer.

“It’s an option that meets certain
consumer needs and employer
needs,” said Ms. Quinn.

Differences in how the plans are
marketed also determine how the
competition lines up. For example,
Humana’s plan, Coverage First,
which was introduced in
November, and Aetna’s, are for self-
funded employers. These would
compete against Definity and
Lumenos, which market to those
employers, but not HealthMarket, a
fully insured product.  

“We probably won’t compete for
years with the big carriers,” Mr.
Wiggins said.

Also, Humana is marketing
Coverage First solely in
conjunction with a panel of other
more traditional health plans, and
only as a total replacement for an
employer’s health plans, said Dr.
Jack Lord, senior vp and chief
innovation officer at Humana Inc.
in Louisville, Ky. On the other
hand, Aetna and the startups
offer their consumer-driven plans
as an additional option to existing
plans.

One concern the large insurers
are addressing is how to make sure
members of the new plans don’t
just come from the insurer’s old
plans. They acknowledge this is a
concern but insist the overall effect
will be to take members from a
competitor’s health plan.

“We certainly look at this as a
growth strategy,” Ms. Quinn said.

Despite the now widespread
availability of these plans, the
insurers contend the idea is still in
its infancy. Few employers have
adopted the concept and the
growth will be steady but not
overwhelming in the next few
years, Aetna’s Mr. Fisher said.

“We’re at the early stage of
determining what the demand is,”
he said.

‘Sophisticated buyers
are going to look under
the hood and look at
whether they are doing
something significantly
different.’

Peter Hayes
Hannaford Bros. Co.

Two directories to be available online
The directories of Prescription
Benefit Managers and Case
Management Providers will
soon be available online in the
directories area of www.busi-
nessinsurance.com.

The Prescription Benefit Man-
agers directory will be searchable
by company name, state, PBM
revenues, corporate and institu-
tional employer clients, total
group health plan lives and ser-
vices provided. The PBM clients’

section specifies the total num-
ber of clients, as well as the
number of employer/group
plans that contracted directly
with the PBM in 2000.

The Case Management Pro-
viders directory will be search-
able by company name, state,
case management revenues, to-
tal staff members, number of
cases managed and specific case
management services. 

All BI directories will soon be

online, with information from
2001 listings. As the directories
are updated throughout the
year, in conjunction with spe-
cial issues the new 2002 directo-
ries also will be posted online.
For a limited time, all visitors to
the Web site will have access to
the online directories. Soon,
however, free access to this and
other advanced features of busi-
nessinsurance.com will be re-
stricted to paid subscribers.

REPRINT SERVICES
BI’s Reprint Department can provide reprints, in quantities of 100 or
more, of any article appearing in the weekly newsmagazine. Legal
permission, complying with U.S. copyright laws, also can be provid-
ed to companies wishing to reprint on their own, material appearing
in the newsmagazine. For information, call or fax:

312/ 649-5319
Fax: 312/ 280-3174

SINGLE-COPY SALES
To order any current or back issue of Business Insurance, call the
single-copy sales division of BI’s Circulation Department:

1-888-446-1422

• SERVICES •
www.businessinsurance.com

®
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