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Bush signs class action
reform measure
The House of Representatives last
week passed, and President Bush
signed, the Class Action Fairness
Act. Among other things, the act
permits the removal of certain
class actions involving defendants
and plaintiffs from multiple states
to federal court from state court.
Businesses have long sought such
a change, holding that corporate
defendants are often denied fair
trials in certain overly plaintiff-
friendly state courts. A similar
effort in the last Congress passed
the House but died in the Senate.

TRIA extension
bill introduced
Two senators last week introduced
legislation that would extend the
Terrorism Risk Insurance Act two
years beyond its scheduled Dec. 31
expiration. In addition, the
measure—drafted by Sens. Robert
Bennett, R-Utah, and Christopher
Dodd, D-Conn.—would establish a
commission to explore how to
create a transitional terrorism
insurance backstop after TRIA
expires. TRIA currently provides a
federal backstop that would help
insurers cover losses stemming
from future catastrophic terrorist
attacks.

Chao, benefits council
at odds over pensions
The Bush administration is
criticizing a pension funding
reform package proposed by the
American Benefits Council as
inadequate in overhauling pension
rules. “It is disappointing that the
report fails to recognize the reality
that the pension funding rules are
broken,” said Labor Secretary
Elaine Chao, who also is chairman
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Willis to exit wholesale business  
Aon may follow suit as conflict of interest concerns loom
By SALLY ROBERTS

NEW YORK—Decisions last week by Aon Corp.
and Willis Group Holdings Ltd. to divest their
wholesale operations will remove any perceived
conflicts of interest that may arise from the bro-
kerages owning retail and wholesale operations,
observers say.

Although the wholesale industry has not been
directly targeted by investigations of industry
compensation practices and potential conflicts of

interest, the general perception that such con-
flicts may exist in retail brokers owning whole-
sale units may be enough to spark such moves,
they say.

London-based Willis said last Tuesday it is sell-
ing its New York-based Stewart Smith Group to
Charlotte, N.C.-based American Wholesale Insur-
ance Group, in a transaction that will allow
Willis to focus on its core retail business (see sto-
ry, page 18).

Aon quickly followed suit announcing it was

exploring alternatives to its ownership of Swett &
Crawford Group, the world’s largest wholesale
brokerage.

All eyes are now turning to Marsh & McLen-
nan Cos. Inc., which owns Crump Insurance Ser-
vices Inc., the world’s fourth-largest wholesaler.

While observers say Marsh will likely follow
suit and divest itself from Crump, other retail
brokerages say they have no plans to get out of
the wholesale business.

Insurer’s use of alternative risk cover queried

Investigations of AIG’s
finite risk deals widen
By JUDY GREENWALD

NEW YORK—Investigations into American Inter-
national Group Inc.’s accounting treatment for
alternative risk transactions on its own financial
statements breaks new ground in the months-
long probe into insurance industry practices and
could have widespread implications for the in-
dustry overall, say some observers.

Until now, investigations by New York Attor-
ney General Eliot Spitzer and the Securities and
Exchange Commission have focused on the rela-
tionship of AIG, as well as other insurers and bro-
kerages, with their clients, whether it involved fi-
nite risk reinsurance or bid rigging. But their fo-
cus may now have expanded to encompass AIG’s
own financial statements, these observers say.

In a statement last week, AIG said it had “re-
ceived subpoenas from the Office of the Attorney
General for the State of New York and the Securi-
ties and Exchange Commission relating to inves-
tigations of nontraditional insurance products
and certain assumed reinsurance transactions
and AIG’s accounting for such transactions. AIG
will cooperate in responding to the subpoenas.”

Neither the insurer, the SEC, nor Mr. Spitzer’s
office returned phone calls seeking comment on
the subpoenas, but the reference to “AIG’s ac-
counting for such transactions” has led several
observers to conclude that the investigation is
now focusing on AIG’s own use of finite risk cov-

erages. That would mark a broadening of investi-
gations into finite risk, which are esoteric reinsur-
ance transactions often used to help finance
hard-to-place risks and protect reinsurers from
unlimited losses.

In recent months, regulators as well as rating
agencies and some industry executives have
started to question the use of nontraditional risk

Three more enter
guilty pleas in
Spitzer probe  
By DOUGLAS McLEOD

NEW YORK—New York Attorney General Eliot
Spitzer’s continuing probe of industry practices
produced three more guilty pleas last week, but
the pleas did not represent a widening of the case
in terms of the companies involved.

On Tuesday, a former managing director of
Marsh Inc. and two officials of an American In-
ternational Group Inc. underwriting unit plead-
ed guilty to criminal charges arising from Mr.
Spitzer’s investigation of fraud and bid rigging by
insurance industry companies.

Joshua Bewlay, a former Marsh managing di-
rector in charge of excess casualty placements in
the company’s Global Broking unit in New York,
pleaded guilty to a felony fraud charge before
New York state Judge James Yates. Also pleading
guilty to a felony was John Mohs, a manager at
AIG’s American Home Assurance Co. unit. Carlos
Coello, an American Home underwriter, pleaded
guilty to a misdemeanor fraud count.

All three were accused of participating in an al-
leged Marsh scheme to rig renewal bids in favor
of incumbent insurers by producing deliberately
inflated competing quotes, known within Marsh
as “B quotes.”

Mr. Bewlay and Mr. Mohs face up to four years
in prison on the charges, while Mr. Coello faces a
maximum of one year.  All have agreed to coop-
erate with Mr. Spitzer’s investigation.

See AIG/page 17

See BROKERS/page 18

See SPITZER/page 17

Page 13

See LATE NEWS/page 19

President Bush signed the
Class Action Fairness Act
into law last week. 
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One defendant in ELIC
trial as MAAF defaults 
By JOANNE WOJCIK

LOS ANGELES—The French insur-
ers sued by the California Insurance
Department for fraud in connection
with the 1991 purchase of the failed
Executive Life Insurance Co. have
defaulted, leaving one defendant in
the suit as the trial began last week
in federal court in Los Angeles.

Mutuelle Assurance Artisanale de
France and Mutuelle Assurance Ar-
tisanale de France Vie S.A., wholly
owned subsidiaries of MAAF Assur-
ances S.A., opted to default on
Thursday because the companies
have no assets in the United States,
making it unlikely that any judg-
ment ordered by the court would be
recoverable, according to Richard J.
Ney, an attorney with Chadbourne
& Parke L.L.P. in Los Angeles, who
represented the companies.

The default followed $692 mil-
lion in settlements reached with

two other defendants in the litiga-
tion: Consortium de Realisation
S.A. and Credit Lyonnais have
agreed to pay $600 million, while
Aurora National Life Assurance Co.
put $92 million on the table. CDR,
a French-government entity, took
on Credit Lyonnais’ ELIC liabilities
under an indemnification agree-
ment in 1995.

The sums include $375 million
that CDR had agreed to pay on be-
half of Credit Lyonnais as part of a
2003 settlement of civil and crimi-
nal charges filed by the U.S. Depart-
ment of Justice. In addition, Sierra
National Insurance Holdings Inc., a
losing bidder in the ELIC auction,
will receive $75 million from CDR
and $12 million from Aurora to set-
tle a lawsuit it brought against the
parties in 2001. Sierra’s suit, which
is being tried in conjunction with
the Insurance Department lawsuit,
asserts that it was the only other vi-

able bidder and would have made
at least $2 billion had it won the
1991 auction.

When seized by the California In-
surance Commissioner in April
1991, Executive Life was one of the
largest life insurance companies in
the United States, and it owned one
of the largest portfolios of junk
bonds in the world, valued at more
than $6 billion. The decline of the
junk bond market earlier left the
company financially impaired at
the time.

As a result of MAAF’s default and
the CDR and Aurora settlements,
just one defendant remains to face
trial: Artemis S.A., an investment
firm owned by French billionaire
Francois Pinault, also the owner of
Gucci Group. Artemis and Mr. Pin-
ault were added to the lawsuit in
2000 after the department learned
that the parties had joined the al-

BI to deliver 
more news to
your in-box 

Business Insurance now offers
several free e-mail news products
designed to deliver the impor-
tant news readers want in more
timely and tailor-made formats.

● BI’s Risk Management
News Alert and Benefits
Management News Alert are
twice-weekly e-mails designed to
bring buyers the top news stories
in their respective fields, as well
as to provide links to relevant
rankings and listings of industry
vendors, online resources and
magazine articles. 

● BI’s Industry Focus News
Alert is a weekly e-mail for peo-
ple in the commercial insurance
industry who want to stay
abreast of top news stories for in-
surers, reinsurers, brokers and
consultants. This alert also will
spotlight features from BI’s In-
dustry Focus, the monthly sup-
plement for the seller side of BI’s
audience.

● BI’s new Custom News
Alerts are designed for readers
who want to be alerted to break-
ing news on specific topics of in-
terest. Users can select from a va-
riety of risk management, bene-

fits management and commer-
cial insurance topics, as well as
specific companies. Whenever
news articles are posted on these
subjects at www.businessinsur-
ance.com, an alert will be e-
mailed. 

The ability to deliver these
new e-mail news alerts coincides
with the commencement of
posting articles online as the
news breaks. 

The new e-mails complement
BI’s existing e-mail news prod-
ucts: the Daily News Alert, a
summary of all of the day’s
news; and This Week in BI,
which highlights articles in the
weekly newsmagazine.

Anyone can register online at
www.businessinsurance.com to re-
ceive any of these e-mail news
products and to view online
news. Simply follow the log-
in/register links to access “e-mail
services.” Existing recipients of
BI e-mails can update their pref-
erences online to start receiving
these new products.

To register for BI’s e-mail news
alerts, visit www.businessinsur-
ance.com/register. 

See ELIC/page 16

Rival insurers seek to block
ACE’s sale of runoff units
By MICHAEL BRADFORD

HARRISBURG, Pa.—American In-
ternational Group Inc. and three
other insurers are asking Pennsylva-
nia insurance regulators to bar ACE
Ltd.’s sale of three of its subsidiaries
that are running off asbestos and
environmental liability claims.

In a Feb. 18 letter to Pennsylva-
nia Insurance Commissioner Diane
Koken, attorneys for the insurers ar-
gue that the planned sale of ACE
American Reinsurance Co., Brandy-
wine Reinsurance Co. S.A.-N.V. and
Brandywine Reinsurance Co. (UK)
Ltd. is an attempt by Bermuda-
based ACE to “shed its legal obliga-
tions to policyholders and diminish
the legal leverage” that the Pennsyl-
vania Department of Insurance has
to force ACE to honor its policies.

The other insurers in the effort to
halt the sale are Allstate Corp.,
Chubb Corp. and St. Paul Travelers
Cos. Inc. The four insurers would be
adversely affected by the sale be-
cause they have ceded millions of
dollars of reinsurance to the ACE
subsidiaries, the letter states.

For example, the letter points
out, net recoverable reinsurance the
insurers ceded just to ACE Re to-
taled more than $60 million as of
December 2003.

A spokesman for ACE declined to
comment on the insurers’ move to
stop the transaction.

Earlier this year, ACE announced
that it was selling the subsidiaries to
Randall & Quilter Investment Hold-
ings Ltd. in the United Kingdom
(BI, Jan. 10).

ACE has no legal responsibility to

the runoff business beyond an $800
million excess-of-loss reinsurance
obligation that CIGNA Corp.
worked out with Pennsylvania reg-
ulators in 1996. Those funds were
nearly exhausted earlier this year.
ACE assumed much of the asbestos
and environmental liabilities as part
of its $3.5 billion purchase of
CIGNA’s property/casualty opera-
tions in 1999.

In the letter to the commissioner,
attorneys argue that sale of the ACE
units appears to be the insurer’s
“initial play to shed itself of all of
the more than $5.8 billion in runoff
liabilities that it purchased in 1999.”

The Pennsylvania Department of
Insurance is holding a 45-day pub-
lic comment period regarding the
planned sale, a spokeswoman for
the department said.
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Benefit communications redesigned for diverse workforce
By JOANNE WOJCIK

Recognizing that the American
workforce is becoming increasingly
multilingual and multicultural,
many employers and health plans
have been redesigning their health
benefit communications to reach
this diverse population.

But merely translating brochures,
Web sites and other materials into
other languages is not enough,
communication experts say, be-
cause, in addition to the language
barriers, there often are cultural bar-
riers that prevent employees from
diverse backgrounds from seeking
appropriate medical care.

To be effective, benefit commu-
nications must take these cultural
differences into account and, in
some cases, go beyond the tradi-

tional workplace model and extend
into the homes and communities of
the groups being targeted, benefit
communication experts say.

“In the written and verbal com-
munication, we spend much more
time helping them understand the
health care system in this country,”
which is different from that in most
other countries, said Kirk Rothrock,
president and chief executive offi-
cer of CompBenefits Corp., a dental
and vision plan based in Atlanta.

Most people from other countries
typically received their health care
services in clinics, whereas in the
United States, “we have a generalist
and a specialist community in
health care, dental and vision. They
struggle with this. It’s not enough
to translate the materials to say ‘Go
to a generalist for this’ or ‘Go to a

specialist for that,’” Mr. Rothrock
said.

Furthermore, “this population is
not focused on prevention,” he
added.

For example, “they only go to the
dentist or optometrist as needed,”
even though virtually every dental
insurance plan covers preventive
care at 100%, Mr. Rothrock said. 

To encourage prevention and,
hopefully, reduce future dental
costs, CompBenefits employs a sig-
nificant number of bilingual call
center employees who have been
trained to steer the conversation to-
ward preventive care and clearly ex-
plain available benefits, he said.

Roswell, Ga.-based HispaniCare
has been building bilingual versions
of health plan and third-party ad-
ministrator-sponsored Web sites
that not only are translated from
English into Spanish but are specifi-
cally designed to address the special
health needs of Hispanic plan
members.

For example, because Hispanics
are prone to diabetes, which is
linked to diet and obesity, Hispani-
Care has developed an interactive
weight management site specifical-

ly designed for Hispanics, said Dirk
Schroeder, executive vp of Hispani-
Care.

HispaniCare is working with sev-
eral large employers in Texas to test
the effectiveness of the site and will
present its findings at the June
meeting of the National Business
Group on Health’s Institute on
Obesity, he said.

“Health care is a unique field
when it comes to communication,”
said Mr. Schroeder, who has spent
20 years researching cross-cultural
and multicultural health care issues.
“It’s technical; people don’t under-
stand it, and they’re scared.”

And that is why people who are
not native speakers of English may
be more comfortable discussing
their health care with others who

Breach-of-contract suit
against HMO to proceed
By JUDY GREENWALD

LOS ANGELES—A man whose di-
agnosis and treatment for Lyme dis-
ease was delayed for months can
sue his health maintenance organi-
zation for breach of contract and
bad faith, says a California appellate
court.

A three-judge panel of the Cali-
fornia state appellate court in Los
Angeles overturned a lower court’s
decision in Kotler vs. PacifiCare of
California and said plaintiff Steven
Kotler could proceed with his law-
suit.

A spokesman for Cypress, Calif.-
based PacifiCare Health Systems
Inc. said the company is now con-
sidering its options.

According to the Feb. 10 deci-
sion, Mr. Kotler, a freelance writer,

had selected Dr. Howard Wynne of
the Cedars-Sinai Medical Group in
Los Angeles as his primary care
physician under PacifiCare’s sub-
scriber agreement. In December

2000, he called for an appointment
with Dr. Wynne while suffering
from flu-like symptoms and was
given a January appointment.

Tests administered by Dr.
Wynne, which did not include one
for Lyme disease, proved negative.
After Mr. Kotler complained of pain
in his joints, the physician referred
him to an orthopedic surgeon, who
suggested surgery. But, “when
plaintiff inquired whether it was
strange that four different joints
were simultaneously affected, the
surgeon replied that the questions
was one for plaintiff’s general prac-
titioner, or for an infectious disease
specialist,” the decision says.

Mr. Kotler asked for a referral to
an infectious disease specialist on
Jan. 31, 2001, and on Feb. 26, Dr.

HUD lifts LTC coverage rule
Facilities may use out-of-state insurers and RRGs
By MICHAEL BRADFORD

WASHINGTON—The U.S. Depart-
ment of Housing and Urban Devel-
opment has removed a final hurdle
to risk retention groups that pro-
vide liability insurance to long-term
care facilities applying for mort-
gages or other real estate loans guar-
anteed by the agency.

A HUD spokesman said last week
that the agency has lifted its re-
quirement that an insurer be li-
censed in the same state as the facil-
ity being covered. The rule was a
particular problem for risk retention
groups, because federal law allows
them to hold a license in one state
yet operate anywhere they have
policyholders without meeting re-
quirements outside their domiciles.

Under a rule set by HUD early

last year, every nursing home or
similar operation that applied for a
HUD-guaranteed loan was required
to purchase liability coverage of at
least $1 million per occurrence and
$3 million annual aggregate from
an insurer licensed in the state in
which the insured facility is located.

Under the original rule, the insur-
ers also had to hold at least a B++
rating from A.M. Best Co., but earli-
er this month the agency said rat-
ings of A or better by Columbus,
Ohio-based Demotech Inc. would
meet the requirement as well (BI,
Feb. 7).

Risk retention groups and other
risk financing alternatives make up
most of the insurance market for
long-term care facilities.

Joseph L. Petrelli, Demotech’s
president, said he was informed by

HUD about a week after the agency
announced his firm’s ratings would
be accepted that the rule requiring
an insurer to be licensed in the state
in which the long-term care facility
is located had been rescinded.

The HUD spokesman acknowl-
edged that the agency could not
impose the requirement on risk re-
tention groups because the groups
operate under a federal law that al-
lows them to write coverage in
states in which they are not li-
censed. “However, we did require
that they be licensed in one state
and that they be rated by A.M. Best
or another comparable rating agen-
cy so that we had confidence that
they were financially solid,” he said.

Mr. Petrelli said that, “obviously,
if a risk retention group is appropri-

Errors & Omissions
• Due to a production error, the
wrong logo was run with the PLUS

D&O Liability conference box in
the Feb. 14 issue.

Tribe seeks to self-insure
workers comp exposures
Temp firm lost commercial cover
By ROBERTO CENICEROS

FOLSOM, Calif.—An American
Indian tribe that had asserted
sovereign immunity from buy-
ing workers compensation cov-
erage for its temporary staffing
company, and then bought cov-
erage from an insurer that later
was placed in receivership, is
now seeking to self-insure its ex-
posure.

The Blue Lake Rancheria Indi-
an tribe has applied for certifica-
tion from the Self Insurance
Plans unit of the California De-
partment of Industrial Relations
for its Folsom, Calif.-based
Mainstay Business Solution
unit. The temporary staffing
company places workers for
businesses located both on and
off the tribe’s reservation.

The self-insurance applica-

tion, which is backed by a $20
million letter of credit, is a sig-
nificant turnaround for the
tribe. Last year, in the face of
regulatory concerns about
Mainstay’s coverage for staff
placed at nontribal employers,
the tribe argued in court papers
that sovereign immunity grant-
ed to Indian tribes exempted it
from state laws requiring em-
ployers to purchase insurance or
obtain approval to self-insure
workers compensation claims.

The Blue Lake Rancheria
maintained that sovereign im-
munity applied even when
Mainstay placed workers off the
tribe’s reservation and that it
could use tribal courts to adjudi-
cate disputed claims. It attempt-
ed to pay workers comp benefits
to Mainstay employees through
a tribal “occupational injury or-
dinance,” which was part of a
self-insurance program that the
state did not authorize (BI, Jan.
5, 2004).

The still-pending court appli-
cation did not deter California
Insurance Commissioner John
Garamendi from opposing the
sovereign immunity argument
and threatening regulatory ac-
tion against insurance agents
that helped nontribal employers
bypass workers comp coverage
requirements by hiring their
employees through Mainstay.

Mr. Garamendi’s opposition
was a blow to the Blue Lake
Rancheria, which is seeking an
alternative revenue source for
fear that the growth of legalized
gambling would jeopardize its
income from the casino that it

See COMMUNICATION/page 16

See PACIFICARE/page 6

See HUD/page 6

Plaintiff charges:

� Patient’s Lyme disease
was not diagnosed by
primary care physician

� Six-week wait for
appointment with specialist

� PacifiCare refused to pay
charges for out-of-network
specialist

This is the second of two articles
on cultural disparities in health
care.

Part 1 addressed quality of
treatment (BI, Feb. 14)

Part 2 addresses communicating
benefits to a diverse workforce

Opposition by California
Insurance Commissioner John
Garamendi has complicated
an Indian tribe’s plans for its
temporary staffing business.
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operates on its 34-acre reservation
near Eureka, Calif.

Formed in June 2003, Mainstay
began operations when employers
were facing rapidly rising workers
comp rates, and few insurers were
willing to compete for their busi-
ness.

The tough workers comp market
helped swell Mainstay’s customer
base.

In response to the regulatory op-
position, however, the tribe pur-
chased commercial workers comp
coverage last year from Bellevue.
Wash.-based Cascade National In-
surance Co., said Michael Hansen,
Mainstay’s chief executive officer.

The policy, with a July 1, 2004,
inception date, has a $1 million per
occurrence deductible with statuto-
ry limits.

But Cascade had a C+ rating
when Mainstay bought its policy,
Mr. Hansen said. In late November,
Washington Insurance Commis-
sioner Mike Kreidler placed Cascade
in receivership.

Insurance commissioners in sev-
eral states, including California,
then issued cease and desist orders
for Cascade policies, so Mainstay
has not been able to add new
clients, Mr. Hansen said. Over the
past seven months, Mainstay’s rev-
enues have plunged from about
$300 million to about $120 million.

Insurers are unwilling to insure
an Indian-owned temporary
staffing business operating in Cali-
fornia, Mr. Hansen said. “We had
three strikes against us,” he added.

If Mainstay does win approval to
self-insure, it will be among a mi-
nority of temporary staffing compa-
nies that do so. Temporary staffing
companies typically do not own as-
sets, such as buildings or machin-
ery, that are often necessary to meet
asset requirements that regulators
demand from companies wanting
to self-insure, said Diana Rich, di-
rector of risk management for the

Aliso Viejo, Calif.-based Remedy In-
telligent Staffing.

But the tribe has $20 million to
back the letter of credit it will put
up to gain the certification, Mr.
Hansen said.

In California and other states,
companies must secure bonds or
letters of credit as collateral before
gaining approval to self-insure
workers compensation claims. The
collateral can be tapped if an em-
ployer fails to meet claims obliga-
tions.

In addition to self-insuring its
workers comp claims, Mainstay will
submit to whatever adjudication
system SIP deems appropriate, a
Blue Lake Rancheria spokeswoman

said. Mainstay is close to obtaining
SIP’s approval to self-insure, Mr.
Hansen added.

SIP, however, will only say that
Mainstay has applied for a certifi-
cate. It would not provide details or
say whether Mainstay is likely to
win approval.

A spokesman for Mr. Garamendi
warned, though, that even if Main-
stay wins the right to self-insure,
employers using the company are
still obligated to ensure that tempo-
rary workers they obtain from the
company are covered under ar-
rangements acceptable to the De-
partment of Insurance.

If not, the spokesman said, the
insurance commissioner could
prosecute companies contracting
with Mainstay.

Wynne referred him to one. But he
was told he could not have an ap-
pointment with the specialist until
six weeks later, in part because the
specialist saw PacifiCare patients
only one day a week.

Mr. Kotler then obtained the
name of an infectious disease spe-
cialist not associated with Pacifi-
Care, whom he saw on March 14,
the decision says. 

Five days later, after a test deter-
mined Mr. Kotler had Lyme disease,
he began his successful treatment of
the disease.

After PacifiCare refused to pay his
specialist’s charges, he sued the in-
surer for breach of contract and
breach of the covenant of good
faith and fair dealing.

The court ruled he could proceed
with his lawsuit. The specialist’s
charges are not reimbursable under
the PacifiCare agreement because
Mr. Kotler did not have an emer-
gency medical condition, according
to the decision.

However, according to the deci-
sion, Mr. Kotler still has grounds to
sue.

“The obligations of a contract
here, to provide plaintiff with medi-
cally necessary services of special-
ists, as authorized by the primary
care physician—must be performed
either at a time the contract speci-
fies, or within a reasonable time,”
says the decision. “What consti-
tutes such a reasonable time ordi-
narily presents a question of fact,
dependent upon the circumstances
of the case.”

“Under the facts presented to the
trial court, a triable issue existed as
to whether or not PacifiCare had
fulfilled its implied-in-law obliga-
tion to provide plaintiff timely
treatment by an infectious disease
specialist. Given the history of the
plaintiff’s illness, his condition, and
the palliative failure of the care al-
ready provided under PacifiCare’s
aegis, a six-week wait for an ap-
pointment following Dr. Wynne’s
referral could well be found unrea-

sonable,” the court ruled.
The PacifiCare spokesman said

Mr. Kotler could have called the
800 number on the back of his
health care card for help in
scheduling an earlier appointment.
“PacifiCare was not involved in
any of the medical decision-mak-
ing process and clearly those are
best left to Mr. Kotler’s treating
physician,” he said.

Mr. Kotler’s attorney, Michael J.
Bidart, of Claremont, Calif.-based
Shernoff Bidart Darras, said, howev-
er, that patients who call that num-
ber are routinely told to call the in-
dependent practice association.
“PacifiCare has been resistant to
any attempt to be held accountable
for the conduct” of its delegated
medical professionals, Mr. Bidart
said.

Steven Kotler vs. PacifiCare of Califor-
nia et al.; Court of Appeal of the State
of California, Second District, Division
Eight, No. B171654.

ately domiciled in one state and op-
erating in another,” it is a legal ar-
rangement under the law that al-
lows the insurers to form and write
coverage.

“We’ve convinced the folks at
HUD that that’s the way it’s done,”
said Mr. Petrelli. “Based on the fact
that there is a statutory requirement
for them to operate that way,” he
said of the insurers, “HUD relent-
ed.”

Meanwhile, interest is increasing
from RRGs that need ratings to sat-
isfy the financial stability require-
ment, Mr. Petrelli noted. “We’re
told that there are approximately
25 long-term care professional lia-
bility risk retention groups, and we

have been in touch with many of
them,” he said.

The number of loan applications
under the HUD program dipped a
bit after HUD originally announced
the insurance requirements but
should pick up now that the
changes have been announced, pre-
dicted Scott Moore, president of
Lancaster Pollard Mortgage Co., a
Columbus-based firm that provides
financial services to nursing homes
and other facilities.

“Volume was down a bit nation-
ally,” he said, “and it could have
been for all kinds of reasons.” But
the restrictions on insurers certainly
helped limit the number of long-
term care facilities seeking loans un-
der the program, Mr. Moore noted.
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long-term care rule
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PPaacciiffiiCCaarree:: Lawsuit to proceed 

AJG to appeal $175 million award
Broker’s financial unit says jury lacked technical knowledge

By SALLY ROBERTS

ITASCA, Ill.—Arthur J. Gallagher
& Co. will appeal the $175 mil-
lion verdict a Utah jury awarded
Headwaters Inc. on Friday in a
contract dispute with the finan-
cial services unit of the Itasca, Ill.-
based brokerage.

South Jordan, Utah-based
Headwaters sued AJG Financial
Services Inc. in October 2000, al-
leging that the subsidiary failed to
make payments and perform oth-
er obligations under a contract
whereby AJG Financial licensed
Headwater’s technology to create
synthetic fuel. 

Headwaters sought $140 mil-
lion, as well as payments related
to the future production of syn-
thetic fuel.

AJG Financial Services counter-
sued Headwaters for $71 million,

but the jury made no award on
the counterclaims.

In a conference call discussing
the verdict, J. Patrick Gallagher
Jr., Gallagher’s president and
chief executive officer, said the
company was “extremely disap-
pointed by the decision and,
frankly, shocked by the amount
of the award.

“We contracted with Headwa-
ters to provide a process to create
a synthetic fuel. We had tremen-
dous difficulties with their bind-
ing agent and process, and, as a

result, we moved to a totally dif-
ferent chemical and process,” he
said. “We believe that the jury
didn’t understand the technical
differences, and we hope the ap-
peal process will bear us out on
this.”

The brokerage intends to file a
motion to set aside the verdict
and order a new trial. If those ef-
forts fail, it will appeal the verdict,
the company said.

Mr. Gallagher stressed during
the conference call that the ver-
dict was against a subsidiary com-
pany and that it will not affect its
brokerage and risk management
activities “in any way.”

Gallagher’s contract with Head-
waters was part of the brokerage’s
overall strategy to invest in the
synthetic fuel industry as a means
to generate tax credits and a lower
effective tax rate.

Jury verdict:
� Headwaters Inc. 
wins $175 million 
from AJG Financial 
over synthetic fuel contract

Continued from page 4
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LAST WEEK’S ENACTMENT of
long-awaited class action re-
form legislation was the tri-

umph of a broad coalition in
which risk managers played a part,
albeit not a leading one.

In the next significant legislative
battle, risk managers—and the Risk
& Insurance Management Society
Inc.—had better be prepared to
lead. That’s the battle to extend the
Terrorism Risk Insurance Act,
which could begin in earnest soon.
TRIA, which provides a federal
backstop for insurers to cope with
losses from any truly catastrophic
future terrorist attacks, will 
expire on Dec. 31 if it is not ex-
tended

This is an effort in which risk
managers can neither afford nor
expect anyone else to carry their
water for them. In some previous
legislative struggles, insurers or
producers spearheaded efforts,
with risk managers and RIMS tak-
ing supporting roles. But risk man-
agers shouldn’t count on that strat-
egy being effective with TRIA ex-
tension.

One reason is a general suspicion
of the insurance industry on Capi-
tol Hill. There’s always been a cer-
tain amount of antipathy toward
insurers among some lawmakers,
but that could become more pro-
nounced in the wake of the ongo-
ing investigation of industry prac-

tices by New York Attorney Gener-
al Eliot Spitzer and others. There is
also a feeling among some in
Washington that TRIA somehow
represents corporate welfare for in-
surers that are rolling in 
money and ought to be able to
cover losses from terrorist 
attacks, no matter how large or un-
expected.

But another, and far more im-
portant, reason is that the effort to
extend TRIA ought to be led by
policyholders. After all, policyhold-
ers are the ultimate beneficiaries,
and who is better qualified to speak
for policyholders than the people
who negotiate the insurance con-
tracts, the risk managers?

More than anyone else, risk
managers have the expertise to ex-
plain to Capitol Hill what’s at stake
in TRIA extension, and how the
enterprises they represent would
suffer if affordable, adequate terror-
ism coverage wasn’t available. Law-
makers and their staffs need con-
crete examples from knowledge-
able people about the impact of
legislation, and in this case, risk
managers are the people who can
deliver that.

TRIA extension is an issue in
which risk managers and the orga-
nization that represents them—
RIMS—can’t be content with a bit
part. They must either lead, or very
well lose.
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Schillerstrom

Editorial

EEOC rule would favor retirees
IN AN IDEAL WORLD, all em-

ployers would provide afford-
able health insurance coverage

to all their retired employees.
The world, though, is anything

but ideal. Soaring health care costs
and a growing pool of retired work-
ers has led hundreds, if not thou-
sands, of employers to cut back and
even terminate retiree health care
coverage over the past decade.

Despite the huge and growing
costs, some organizations, especial-
ly very large corporations and state
and local governments, still provide
the coverage.

Since 2000, many of those retiree
health care plan sponsors have
been living with uncertainty regard-
ing the legality of their plan de-

signs.
That is when a federal appeals

court ruled that retiree health care
plans, much to the surprise of em-
ployers, are subject to the Age Dis-
crimination in Employment Act.
That meant employers, to prevent a
charge of age discrimination under
long-standing ADEA rules, either
would have to provide the same
level of health care coverage or pay
the same amount for coverage for
Medicare-eligible retirees and their
younger retirees.

Had the ruling been enforced, it
would have exposed many employ-
ers to damages. That is because em-
ployers often provide smaller
health care benefits to older retirees
than they do to younger retirees. In

some cases, health care coverage
ends when retirees become eligible
for Medicare at age 65.

This isn’t, in fact, age discrimina-
tion, but a taking into account by
employers of the fact that the avail-
ability of Medicare at age 65 means
older retirees don’t have the same
need for employer-provided cover-
age as do younger retirees.

Somewhat belatedly, the Equal
Employment Opportunity Com-
mission recognized this fact and
said it would not enforce the ap-
peals court decision. Still later, it
proposed a final rule to exempt re-
tiree health care plans from ADEA.

That, we thought, would put an
end to the matter. But now, at the
11th hour, the AARP is suing to pre-

vent the EEOC from putting its re-
tiree health care ADEA exemption
rule in effect. The AARP contends
the rule will result in the reduction
or elimination of health coverage
for older retirees.

That is debatable. What is cer-
tain, at a time of rising costs, is that
if employers are forced to equalize
benefits of the two groups of re-
tirees, they will either cut back cov-
erage for younger retirees or termi-
nate coverage for both groups.

If the AARP doesn’t see that as
the inevitable result, we hope a fed-
eral court hearing the AARP com-
plaint will, and will dismiss the
AARP’s suit and allow the EEOC’s
rule, which is in retirees’ best inter-
est, to go into effect.
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Risk managers must lead on TRIA
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Appreciating benefits of finite risk products
By Kate Westover

In recent months, questions have been
asked not only by New York Attorney
General Eliot Spitzer but also the U.S. Se-

curities and Exchange Commission concern-
ing the legitimacy of finite insurance and
reinsurance programs. And, as Business Insur-
ance pointed out in a Nov. 22, 2004, editorial,
hoping that investigators will see finite risk

products as le-
gitimate isn’t
enough. We
have to do a
better job of ed-
ucating our-
selves and oth-
ers about this
method of fi-
nancing risk.
There are three
key points to
understand.

First, risk is fi-
nanced because
loss cost volatil-

ity is detrimental. Volatility needs to be man-
aged so that organizations can budget cash
flows and income and society can protect its
citizens from nonrecoverable losses. Insur-
ance is effective in managing loss volatility
because it allows for risk pooling, distributing
the cost of losses not only among insureds
but over time. The first point, therefore, that
risk managers have to be able to make is that
using insurance to manage risk is in the pub-
lic interest.

Second, finite risk insurance and reinsur-
ance is one of the most useful tools available
to the risk manager seeking to manage loss

volatility. It can protect against high-severi-
ty/low-frequency risks that do not lend them-
selves to traditional underwriting methods
because there is no risk pool or loss history to
allow for credible loss projections. The second
point, therefore, that risk managers must ex-
plain, is that finite risk methodology is a nec-
essary alternative to traditional insurance rat-
ing techniques. Finite risk premiums are high-
er than traditionally rated insurance premi-
ums because the premium-to-limit ratio re-
flects that amount of risk. The greater the un-
certainty surrounding the occurrence or
amount of a loss, the higher the premium. In-
sureds that pay high premiums in order to re-
move loss volatility are right to expect long-
term relationships with their finite risk part-
ners. The finite risk insurer that fails to share,
in some measure, its underwriting profits will
not maintain its relationship with its in-
sureds. 

Third, it may be just a question of terminol-
ogy, but “finite risk” should not be used syn-
onymously with “financial reinsurance,”
which is, indeed, suspect in terms of its legiti-
macy. The objective of financial reinsurance
is to produce a financial result, for example,
surplus relief, for an insurer. Surplus relief
temporarily fixes capital to reserve ratios, al-
lowing the insurer to write more business
than if it were to retain the loss reserves on its
books. If the reinsurance agreement is written
in such a way that the risk has not really been
transferred, though, accounting rules rightly
require the cedent to recognize the liability
on its balance sheet. Statutory accounting has
long prohibited the use of financial reinsur-
ance. Generally accepted accounting princi-
ples have now caught up, recognizing that
the use of insurance for balance sheet win-

dow dressing is not legitimate. So the third
point is that finite risk is not financial reinsur-
ance.

This is because a finite transaction is not an
attempt to derive the financial benefits of risk
transfer without paying the price. It is, very
simply, the structuring of an insurance or
reinsurance program that provides a finite

amount of coverage over a finite time period.
As with a claims-made liability policy, losses
must be reported to the insurer or reinsurer
within a specified time. Once that time has
elapsed, there is no more coverage. The time
period could be one year or multiple years,
with a single limit for the period. Premium
can be fully paid at the inception or by in-
stallments. At the end of the period, a new
program may be negotiated for new coverages
and a new time period. If no more coverage is
required, underwriting and investment prof-
its can be shared with the insured.

There remains the issue of transparency. In
order to more easily pass the risk transfer tests
of Financial Accounting Standard 113, many
finite risk practitioners developed “blended”
finite policies that include both risk financing
(subject to experience account returns), and
risk transfer (pure profit to the insurer, or its
reinsurers, if there are no losses). A blended fi-
nite risk program may insure multiple types
of risks, with a blended rate. The question is:
Will the increased requirements for trans-
parency, in the post-Enron era, make it harder
to structure an effective blended program?

The answer to this question should be
“No.” Blended finite risk programs make
good business sense by allowing insureds to
transfer loss volatility, while improving the fi-
nite risk carriers’ opportunity to earn under-
writing profit. There are many casualties of
the accounting and contingent commission
scandals, but finite risk programs should not
be one of them.

Kate Westover is vp-alternative risk financing ser-
vices at Innovative Captive Strategies Inc. in
Colchester, Vt.

What are insureds’ D&O recision rights?
Recent cases address attempts to rescind coverage for directors and officers
By Steve Smith

Directors and officers liability insurers
are filing suits in unprecedented
numbers and aggressively seeking to

rescind D&O policies. Fortunately for poli-
cyholders, though, the courts are closely
scrutinizing the applicable policy wording
and often upholding the positions ad-
vanced by the directors and officers.

Recent deci-
sions in Federal
Insurance Co.
vs. Tyco Inter-
national Ltd.,
Associated Elec-
tric & Gas In-
surance Services
vs. Rigas et al.—
also known as
the Adelphia
case—In Re
HealthSouth
and Cutter &
Buck Inc. vs.
Genesis Insur-

ance Co. have addressed three major issues:
● Whether a D&O insurer can unilateral-

ly refuse to advance defense costs to officers
and directors before the final adjudication
of a claim for rescission. Most courts cor-
rectly say no.

● Whether an insurer can rely on alleged
misstatements in materials outside the poli-
cy application, such as U.S. Securities and
Exchange Commission filings. The resolu-

tion of this issue is largely dependent upon
the applicable wording, which is an advan-
tage to those policyholders that carefully
negotiate the language of their policies.

● When a D&O insurer can avoid cover-
ing all directors and officers in situations in
which some, but not all, individuals were
involved in fraud. Again, this issue typically
involves an analysis of the policy wording.

In Tyco and Adelphia, D&O insurers at-
tempted to unilaterally avoid their obliga-
tions under D&O policies by refusing to ad-
vance defense costs before a final adjudica-
tion of the recision claim. The insurers’
claims were soundly rejected in both cases.
Essentially, the courts held that an insurer
must abide by all obligations assumed un-
der a contract until the insurer obtains a
judgment on its recision claim. One court
said insurers should not be allowed to at-
tempt to function as a court of law.

The Tyco and Adelphia decisions place in-
surers in a quandary. Insurers that include
express language in policies permitting
them to withhold the reimbursement of
defense fees pending recision claims proba-

bly will have a difficult time selling such
policies. At the same time, though, even if
an insurer tries to rescind its policy, the pol-
icyholder can argue forcefully that the reci-
sion suit should be stayed until the under-
lying action is resolved to avoid prejudice
to the policyholder. From the point of view
of the policyholder, the advancement of
defense costs is a critical element of the de-
fense of securities fraud cases and it is a ma-
jor reason D&O policies are purchased. And
they can argue that the insurers should be
protected, because the typical policy re-
quires any advanced funds to be reim-
bursed to the insurer if fraud is actually
proven.

The decisions in HealthSouth and Cutter &
Buck dealt with two other important issues.
These courts considered whether alleged
misstatements in materials outside the poli-
cy application, such as in SEC filings, could
support a recision claim. The courts also an-
alyzed the “severability” clauses in the poli-
cies. Such clauses address whether misstate-
ments by one insured can be imputed to
other insureds in a recision lawsuit.

The policyholders in HealthSouth pre-
vailed on these issues, primarily because
the policy contained a broad severability
clause that prohibited the imputation of
knowledge from one insured to another
and required that coverage for each policy-
holder be considered separately. According
to the court, an alleged misstatement by an
individual in a company’s SEC filings could
not form the basis of a recision claim unless

the insurer proved the individual made a
knowing misrepresentation.

More limited severability language was at
issue in Cutter & Buck, and the insurer pre-
vailed. That clause allowed the knowledge
of the person who signed the application to
be imputed to all other directors and offi-
cers. This allowed the knowledge of the
company’s chief financial officer, who
pleaded guilty to fraud, to taint all other di-
rectors and officers. The court also took a
very practical approach in acknowledging
that financial information about compa-
nies that is available on the Internet is like-
ly used by insurers in evaluating the risks
they are underwriting and, therefore, could
be used by the insurers to attempt to re-
scind the policy.

What can be learned from these deci-
sions? This is a dangerous climate for direc-
tors and officers, who must make sure their
policies do not give insurers the unilateral
right to rescind. The policies also need to
have broad severability clauses. Even with
favorable policy language, though, cautious
directors also should consider purchasing
nonrescindable Side A coverage that re-
sponds if traditional coverage is rescinded
or is otherwise unavailable. And it goes
without saying that great care should be
taken to ensure the truthfulness of every
statement in the policy application.

Steve Smith is a partner in the Chicago office of
Bryan Cave L.L.P.

THREE KEY POINTS
TO FINITE RISK

� Risk is financed because loss cost
volatility is detrimental to a business.
Volatility needs to be managed so that
organizations can budget cash flows
and income and society can protect its
citizens from nonrecoverable losses.

� Finite risk insurance and reinsurance
is one of the most useful tools
available to the risk manager seeking
to manage loss volatility. It can protect
against high-severity/low-frequency
risks that do not lend themselves to
traditional underwriting methods.

� Finite risk is not financial reinsurance.
Finite risk is the structuring of an
insurance or reinsurance program that
provides a finite amount of coverage 
over a finite time period. As with a
claims-made liability policy, losses
must be reported to the insurer or
reinsurer within a specified time. Once
that time has elapsed, there is no
more coverage.

This is a dangerous climate
for directors and officers, who
must make sure their policies
do not give insurers the
unilateral right to rescind.
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Tips and feedback from readers are welcomed. Please send information to
jwojcik@businessinsurance.com.

Between 
the Lines
A longer life, but not long enough
Statistics show that people are living longer than ever, but they’re still
not living long enough to receive payments from annuities sold by Mid-
land National Life Insurance Co., a class action lawsuit asserts.

According to a suit filed late last month in Los Angeles, the Des
Moines, Iowa-based insurance company has been selling annuities to se-
nior citizens that won’t mature until the buyers are at least centenari-
ans. In fact, the lead plaintiff in the class action litigation is the widow
of a man who purchased a life insurance annuity from Midland Nation-
al at the age of 73 that was not scheduled to pay benefits until he turned
115.

“I couldn’t believe it until I read the clause in the policy which stated
the annuity payments would not start until his 115th birthday,” said
lead plaintiff’s attorney William Shernoff, of the law firm of Shernoff
Bidart & Darras in Claremont, Calif.

Not so, countered Robert “Bo” Phillips, an attorney at Reed Smith
L.L.P. in Oakland who is defending Midland National. Mr. Phillips said
the suit stems from a misunderstanding of the contract.

“I have tried to explain it to them,” he said. “The maturity data in
these contracts is the result of an actuarial calculation, and it is the latest
date on which the annuitant can annuitize. It’s not the earliest date.”

In fact, the lead plaintiff in the litigation has been receiving annuity
payments, Mr. Phillips added.

“They cannot wait any longer than the maturity date to begin receiv-
ing payment, but they can elect to begin receiving payments as early as
one year after the contract date,” he said.

Mr. Phillips said he plans to sit down with Mr. Shernoff next week in
hopes of settling the misunderstanding without going to court.

“And, if not, we’ll file our motions,” he said.

From safety seats to the hot seat
21st Century Insurance Co. will have to find a new poster politician af-
ter Illinois Gov. Rod Blagojevich asked that his mug not be used in the
insurer’s safety newsletter.

The Woodland Hills, Calif.-based insurer’s newsletter, which was
mailed to policyholders with brochures and
other solicitation materials, features a photo
of the governor, his wife and a child with a
21st Century official, and it describes the
company’s work with needy children. It also
includes the Illinois state seal, along side the
firm’s logo with the tagline: “Good People
to Call.”

While the governor had no problem with
the insurer touting his partnership with
them in promoting Illinois’ child safety seat
law, he said he was “uncomfortable” with

packaging it with promotional materials, es-
pecially after his appearance in the brochure

was recently slammed by Andy McKenna, chairman of the Illinois Re-
publican Party, as a publicity boost paid for by a corporate entity.

“He cannot claim to be the champion of ethics reform in Illinois
when he’s doing something that blatantly goes against the spirit of the
law he signed,” Mr. McKenna told the local media, referring to the
state’s 2003 ethics reform law.

In response, the insurer issued a statement saying it would “remove
the governor’s likeness from the safety newsletter so that the focus can
return to making Illinois children safer.”

The tops in employee benefits
What do liquor, engine belts and incontinence have in common?

Well, organizations that deal with such things are among those that of-
fer the best employee benefits, according to The Principal Financial Group.

Every year, businesses with outstanding perks compete for the oppor-
tunity to serve as corporate role models in The Principal 10 Best Compa-
nies for Employee Financial Security contest. Now in its fourth year, the
competition is open to any growing company with between five and
1,000 employees.

Among the 2004 winners are the Distilled Spirits Council of the Unit-
ed States Inc. of Washington; the Clipper Belt Lacer Co. of Grand
Rapids, Mich.; and the American Urological Assn. Education & Research
Inc. of Linthicum Heights, Md.

For more info, see The Principal’s Web site, at www.principal.com.

Compiled by Joanne Wojcik
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Brokers:
Redwood City, Calif.-based ABD

Insurance & Financial Services has
named Scott Rhymes senior risk
control consultant in the Petaluma,
Calif., office. Previously, he was a
director of environmental health
and safety with the risk manage-
ment department of the Golden
Gate Bridge District.

Atlanta-based Beecher Carlson
Holdings Inc. has made two senior-
level appointments.

●●  David Gamsey, formerly se-
nior vp, chief financial officer, trea-

surer and
secretary of
Innotrac
Corp., has
been named
senior vp
and CFO.

●●  Jack
Flug is the
new manag-
ing director
of Beecher
Carlson’s

New York office. Previously, he was
vice chairman of the financial and
professional liability team for
Marsh & McLennan Cos. Inc.

Priya Cherian Huskins has
been named a partner at San Fran-
cisco-based Woodruff-Sawyer &
Co., where she previously was a vp
in the firm’s directors and officers
liability practice.

Reinsurance:

Peter C. Hearn has been named
chief executive officer of Willis Re
US in New York, where he previous-
ly was president. He replaces
George Reeth, who has been named
president of Willis North America.

Scottish Re Group Ltd., based in
Hamilton, Bermuda, has named
Hugh T. McCormick executive
vp of corporate development. Be-
fore joining Scottish Re, Mr. Mc-

Cormick was a senior partner at
LeBoeuf, Lamb, Greene & MacRae
L.L.P.

Insurers:

Robert N. Darby has been ap-
pointed president of San Francisco-
based American All Risk Insurance
Services Inc. Previously, Mr. Darby
was a managing director at Guy
Carpenter & Co. Inc.

ACE USA has named Stephen
D. Dennison senior vp and region-
al executive, Northwest region. Pre-
viously, he was senior vp, West op-
erations, for ACE US International.
Mr. Dennison will be based in San
Francisco.

Robert Lusardi, former CEO of
XL Capital Ltd.’s Financial Products
& Services unit, has been named ex-
ecutive vp and managing director
of Hamilton, Bermuda-based White
Mountains Insurance Group Ltd.

Bill Casey has been named se-
nior vp for regional management of
North America commercial market-
ing for Zurich Financial Services in
Schaumburg, Ill. Previously, Mr.
Casey was a vp.

Other providers:

Nicholas Leighton has been
named director of operations for
the recently formed Cayman office
of captive management firm Strate-
gic Risk Solutions. Previously, he

was manag-
ing director
of Caledo-
nian Insur-
ance Ser-
vices.

Wayne
Wicker
has been
named se-
nior vp and
chief invest-
ment officer

of ICMA Retirement Corp. in Wash-
ington. Previously, he was CIO of
The Colony Group.

The Frank Gates Cos. Inc., based
in Dublin, Ohio, has made several
senior-level promotions.

● Robinson M. Overly, former-
ly executive vp and director of oper-
ations for the Western region, has
been promoted to president.

● J. Luke McCormick, corpo-
rate secretary, has been given the
additional duties of executive vp.

● Rick Stasi has been named
chief operating officer of Frank
Gates Alternative Risk. Previously,
he was vp.

Business Insurance would like to re-
port on senior-level changes at com-
mercial insurance companies and ser-
vice providers. Please send news of re-
cently promoted, hired or appointed
senior-level executives to: Joe Walker,
Business Insurance, 360 N. Michigan
Ave., Chicago, Ill. 60601-3806;
jwalker@ crain.com. 

Photos should be sent to: Kathy
Barnes, Business Insurance, 360 N.
Michigan Ave., Chicago, Ill. 60601-
3806; kbarnes@crain.com. 

Comings & Goings

Mr. Gamsey 

Mr. Wicker

SINGLE-COPY SALES
To order any current or back issue of
Business Insurance, call the single-
copy sales division of BI’s Circulation
Department:

1-888-446-1422

LIST RENTAL
Portions of BI’s subscriber database
are available to qualified companies
for list rental. For available titles and a
price quote, call our list broker:

313-446-1625

CHANGE OF ADDRESS?
If you have moved recently and
would like to change your subscrip-
tion address or if you would like to re-
port a delivery problem, please call us
at 888-446-1422 toll-free or e-mail us
at subs@crain.com.  

Gov. Blagojevich
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Converium renewals
hit by downgrades
Converium Holding Ltd., which
suffered ratings downgrades last
year following reserve boosts, said
it was able to renew 63% of its
nonlife treaty business up for
renewal in January, representing
about $1.24 billion in premiums.
This estimate excludes business
from its Converium Reinsurance
(North America) Inc. operation,
which was placed in runoff last
year after downgrades that took it
out of the A range. “As expected,
Converium’s current financial
strength ratings triggered
substantial cancellations and share
reductions,” the reinsurer said in a
statement.

Bermuda group
honors AIG executive
Joseph C.H. Johnson hasc been
awarded the Bermuda Insurance
Institute’s 2004 Lifetime
Achievement Award. Mr. Johnson,
chairman of American
International Group Inc.’s
Bermuda operations, has served
as president of the Bermuda
Chamber of Commerce and
chairman of the chamber’s
international companies division.
In addition, he has held posts on
the Bermuda government’s
Insurance Advisory Committee
and the Insurance Admissions
Committee, and he served for five
years as an independent senator
in the Bermuda Parliament.

RSA boosts reserves
for U.S. business
Royal & SunAlliance Insurance
Group P.L.C. said it boosted its
reserves for U.S. business by £160
million ($305.6 million) in the
fourth quarter of 2004. Most of
the addition— £95 million ($181.5)—
relates to workers compensation
business, the insurer said. RSA will
publish its 2004 results March 10. 

Briefly noted
SSCCOORR  SS..AA.. recorded gross written
premiums of 2.53 billion euros
($3.15 billion) in 2004, down
31.5% compared with 2003. The
reinsurer has been reducing its
writings in certain lines as part of
a turnaround strategy....Marie-
Louise Rossi is stepping down as
chief executive of the
IInntteerrnnaattiioonnaall  UUnnddeerrwwrriittiinngg  AAssssnn..
to concentrate on her “political
activities,” the London-based
group said in a statement. No
successor has been named….
EEnndduurraannccee  SSppeecciiaallttyy  HHoollddiinnggss
LLttdd..’s profits rose to $355.6
million in 2004, up from $263.4
million the year before. Gross
premiums written at the
Bermuda-based insurer rose to
$1.7 billion from $1.6 billion the
year before.

World
Updates
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P&I clubs establish rent-a-captive
in Bermuda to retain more liability risk

UU..KK..  wwoorrkkeerrss  aawwaarrddeedd
ppaarrttiiaall  vviiccttoorryy  iinn  ccaassee
oovveerr  lluunngg  ccoonnddiittiioonnss
By CAROLYN ALDRED

MANCHESTER, England—A High
Court judge in the United Kingdom
handed workers a mixed victory last
week when he ruled that anxiety
stemming from a benign asbestos-
related condition is compensable
but handed down awards that are
significantly lower than is typical

for such cases.
Insurers involved in the litigation

had argued that lung scars, which
are known as pleural plaques,
should not be considered a com-
pensable injury because medical ev-
idence has shown that the condi-
tion does not typically cause any
harmful symptoms and will not
necessarily develop into more seri-
ous diseases.

Mr. Justice Holland ruled on Feb.
15 that pleural damages in them-
selves could not be categorized as a
“disease” nor as an “impairment of
physical condition.” He said,

though, that he was “satisfied that
when, as in the instant cases, anxi-
ety is engendered by tortiously in-
flicted physiological damage, it can
properly contribute to ‘damage’ or
‘injury’ so as to complete the foun-
dation of a cause of action.”

As part of his ruling, the judge
awarded 10 claimants with pleural
plaques damages ranging from
£4,000 ($7,472) to £33,292
($62,193).

“Awards of £4,000 were made for
provisional damages to those who
had chosen provisional compensa-
tion. They will have the right to re-
turn to court for further compensa-
tion if the victims develop a more-
serious asbestos disease, such as
mesothelioma,” according to a
statement from the Manchester-
based law firm of John Pickering &
Partners, which represented some
of the claimants.

Awards of £7,000 ($13,077) or
more were made to those claimants
who had chosen full and final com-
pensation. They will not have the
right to return to court for further
compensation if they develop a
more serious asbestos-related dis-
ease, the law firm noted.

A spokesman for Norwich Union
Ltd., the Norwich, England-based
subsidiary of Aviva P.L.C., one of
the defendant insurers, noted that
the insurer was “reasonably com-
fortable with the element of clarity”
provided by the court but did not
rule out an appeal.

The spokesman also pointed out
See COURT/page 14

By MICHAEL BRADFORD

HAMILTON, Bermuda—Leading
marine liability insurers have
formed a Bermuda rent-a-captive to
help them retain more risk and in-
crease their bargaining power when
negotiating their massive reinsur-
ance contract.

Hydra Reinsurance Co. Ltd. was
scheduled to begin operating in
Bermuda late last week after a
lengthy formation as organizers
worked to satisfy legal requirements
in the countries where the 13 pro-
tection and indemnity clubs are
based. 

The clubs make up the Interna-
tional Group of P&I Clubs, which
provide coverage for much of the
world’s shipping risks.

“Given the various requirements
of all the jurisdictions, it took
longer than expected to get all the
clearances,” said David Ezekiel,
president of International Advisory

Services Ltd., the Hamilton, Bermu-
da-based company that is manag-
ing Hydra. After 18 months of
putting the rent-a-captive together,
“we’re ready now to set it in mo-
tion,” he said last week.

The P&I clubs set up the rent-a-
captive as a way to increase their re-

tention below an excess reinsurance
contract led by Lloyd’s of London
syndicates. With limits of $2.05 bil-
lion, the placement is among the
world’s largest reinsurance con-
tracts.

Currently, the P&I clubs each
take a $6 million retention; they
then pool their liabilities in a $44
million layer and buy reinsurance
for liabilities above $50 million.

Under the new structure, the
clubs will each take a larger, undis-
closed retention through their indi-
vidual rent-a-captive cells before the
pooling layer.

“The clubs have made a decision
to start participating by retaining
some of the risk in the lower layers
of that structure,” Mr. Ezekiel not-
ed. “The record of those layers has
traditionally been very good from a
loss history standpoint.”

The clubs aim to gain flexibility
in their reinsurance arrangements
and perhaps save some of the cost

of buying the coverage.
“The reason the clubs are doing it

is to provide more stability to their
reinsurance costs because they ef-
fectively are taking a share of their
reinsurance out of the commercial
market,” said Nigel Russell, manag-
ing director of the marine division
of HSBC Insurance Brokers in Lon-
don.

By keeping that exposure, the
clubs should gain some leverage in
their efforts to purchase cheaper
reinsurance coverage on what re-
mains, he said. “It will strengthen
their bargaining position with the
commercial market.”

Hydra will give the P&I clubs
“more flexibility going forward in
how they work to structure their
reinsurance,” said Joseph Hughes,
chairman and chief executive offi-
cer of the New York-based
Shipowners Claims Bureau Inc.,
which manages the American

See HYDRA/page 14

‘The clubs have made a
decision to start
participating by retaining
some of the risk in the
lower layers of that
structure. The record of
those layers has
traditionally been very
good from a loss history
standpoint.’

David Ezekiel
International Advisory Services Ltd.

Allianz, Mapfre cover destroyed skyscraper
MADRID, Spain—A Madrid skyscraper that was destroyed by fire that
started Feb. 12 is insured by units of Corporacion Mapfre S.A. and Al-
lianz A.G. Holding.

Madrid, Spain-based Mapfre said its Mapfre Industrial unit has a 40%
coinsurance share in the property insurance policy covering the Wind-
sor Building in Madrid and that its reinsurance unit is among the rein-
surers of the policy. Based on an initial damage estimate, Mapfre report-
ed its total exposure at about $10 million euros ($12.87 million), net of
reinsurance and retrocessions. 

A spokesman for Allianz Seguros, the Spanish subsidiary of Munich,
Germany-based Allianz, said it is still assessing the damage but will be
able to meet its obligations under the insurance policy.

— By Gloria Gonzalez
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Scars known as pleural plaques
are typically benign conditions.
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BUSINESS FOR SALE
Small P&C Insurance Consulting Firm with
National Client Base.
Ideal as adjunct to agency, law firm, com-
peting consulting firm, or aspiring entre-
preneur.
Current owner willing to stay through
transition period.
Send inquiries to:

Business Insurance
Box 3229

360 N. Michigan Ave, Chicago, IL 60601
email: bibox3229@BusinessInsurance.com

FOR SALE

UNITED STATES BANKRUPTCY COURT  • SOUTHERN DISTRICT OF NEW YORK

In re Petition of the Board of Directors of THE BRITISH
AVIATION INSURANCE COMPANY LIMITED,

Debtor in a Foreign Proceeding.

NOTICE IS HEREBY GIVEN that, in connection with the Petition filed by the Board of Directors (the "Petitioner") of The British
Aviation Insurance Company Limited (the "Company") on February 7, 2005, pursuant to section 304 of the Bankruptcy Code
(the "Petition"), with respect to the Company, the United States Bankruptcy Court for the Southern District of New York (the
"Bankruptcy Court") has issued an Order Scheduling Hearing and Specifying the Form and Manner of Service of Notice, dated
February 9, 2005 (the "Order"), pursuant to which a hearing will be held on March 31, 2005 at 10:00 a.m. before the Honorable
Stuart M. Bernstein in Room 723 of the Bankruptcy Court, One Bowling Green, New York, New York (the "Hearing"), to consider
the Petition and the Petitioner's Request for a Permanent Injunction on the terms as substantially set forth below:

1. that the Scheme of Arrangement (as defined in the Petition) shall be given full force and effect in the United States, and
shall be binding on and enforceable against all Scheme Creditors (as defined in the Petition) in the United States; 

2. that all Scheme Creditors are hereby permanently enjoined from taking any action in contravention of, or inconsistent with,
the Scheme of Arrangement; 

3. that all Scheme Creditors are hereby permanently enjoined from seizing, repossessing, transferring, relinquishing or
disposing of any property of the Company in the United States, or the proceeds thereof, to any person or entity other than the
Scheme Manager (as defined in the Petition); 

4. that all Scheme Creditors are permanently enjoined from: (a) commencing or continuing any action or legal proceeding in
connection with any Claim (as defined in the Petition) (including, without limitation, arbitration or any judicial, quasi-judicial,
administrative or regulatory action, proceeding or process whatsoever), including by way of counterclaim, against the Company,
or any property in the United States that is involved in the foreign proceeding, or any proceeds thereof, and seeking discovery of
any nature against the Company; (b) enforcing any judicial, quasi-judicial, administrative or regulatory judgment, assessment or
order, or arbitration award obtained in connection with any Claim, and commencing or continuing any act or action or legal
proceeding in connection with any Claim (including, without limitation, arbitration, or any judicial, quasi-judicial, administrative or
regulatory action, proceeding or process whatsoever) or any counterclaim to create, perfect or enforce any lien, attachment,
garnishment, setoff or other claim arising out of a Claim against the Company or any of its property in the United States, or any
proceeds thereof, including, without limitation, rights under reinsurance or retrocession contracts; (c) invoking, enforcing or relying
on the benefits of any statute, rule or requirement of federal, state, or local law or regulation requiring the Company to establish or
post security in the form of a bond, letter of credit or otherwise as a condition of prosecuting or defending any proceedings
(including, without limitation, arbitration, mediation or any judicial, quasi-judicial, administrative or regulatory action, proceedings
or process whatsoever) and such statute, rule or requirement will be rendered null and void for proceedings; provided, however,
that nothing in the Permanent Injunction shall in any respect affect any Security Interest (as defined in the Petition) in existence at
the Effective Date (as defined in the Petition) or the replacements for such security; (d) drawing down any letter of credit
established by, on behalf or at the request of, the Company, in excess of amounts expressly authorized by the terms of the
contract or other agreement pursuant to which such letter of credit has been established; and (e) withdrawing from, setting off
against, or otherwise applying property that is the subject of any trust or escrow agreement or similar arrangement in which the
Company has an interest in excess of amounts expressly authorized by the terms of the contract and any related trust or other
agreement pursuant to which such letter of credit, trust, escrow, or similar arrangement has been established.

5. that all persons and entities in possession, custody or control of property of the Company (or the proceeds thereof)
associated with Scheme Business (as defined in the Petition) and located in the United States, shall turn over and account for
such property or its proceeds to the Petitioner, the Company or Scheme Manager unless such a person or entity has a bona fide
defense to this obligation to turn over; 

6. that all Scheme Creditors that are beneficiaries of letters of credit established by, on behalf or at the request of the
Company or parties to any trust, escrow or similar arrangement in which the Company has an interest, are required to:  (a)
provide notice to the Petitioner's United States counsel of any drawdown on any letter of credit established by, on behalf or at the
request of, the Company, or any withdrawal from, setoff against, or other application of property that is the subject of any trust or
escrow agreement or similar arrangement in which the Company has an interest, together with information sufficient to permit the
Petitioner to assess the propriety of such drawdown, withdrawal, setoff or other application, including, without limitation, the date
and amount of such drawdown, withdrawal, setoff or other application and a copy of any contract, related trust or other agreement
pursuant to which any such drawdown, withdrawal, setoff, or other application was made, and provide such notice and other
information contemporaneously therewith; and, (b) turn over and account to the scheme manager for all funds resulting from such
drawdown, withdrawal, setoff, or other application in excess of amounts expressly authorized by the terms of the contract, any
related trust or other agreement pursuant to which such letter of credit, trust, escrow or similar arrangement has been established
unless such Scheme Creditor has a bona fide defense to this obligation to turn over; 

7. that nothing in the Permanent Injunction shall in any respect prevent the commencement or continuation of proceedings
against any person or entity other than the Company; provided, however, that if any third party shall reach a settlement with, or
obtain a judgment against, any person or entity other than the Company, such settlement or judgment shall not be binding on or
enforceable against the Company; 

8. that no action taken by the Petitioner or the Scheme Manager, their successors, agents or representatives, or any of them,
or their counsel, in preparing, disseminating, applying for, implementing or otherwise acting in furtherance of the Scheme of
Arrangement shall be deemed to constitute a waiver of the immunity afforded the Petitioner or the Scheme Manager, their
successors, agents or representatives pursuant to section 306 of the Bankruptcy Code; 

All parties-in-interest opposed to the Petition and the Petitioner's Request for a Permanent Injunction must appear at the
Hearing at the time and place set forth above.  All papers submitted for the purpose of opposing the Petition and the Petitioner's
Request for a Permanent Injunction shall be filed with the Bankruptcy Court with a copy to Chambers of the Honorable Stuart M.
Bernstein and served on Chadbourne & Parke LLP (Attn:  Howard Seife, Esq.) so as to be received on or before March 17, 2005
at 5:00 o'clock p.m., New York time.  The Petition and supporting papers will be made available upon request at the offices of the
Petitioner's United States counsel at the address below:

CHADBOURNE & PARKE LLP
Attorneys for the Petitioners • 30 Rockefeller Plaza • New York, New York  10112 • (212) 408-5100

Attn:   Howard Seife, Esq.  • Francisco Vazquez, Esq.

In a Proceeding Under Section
304 of the Bankruptcy Code
Case No. 05-B-10720 (SMB)

x
:
:
:
x
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that the judge had cut the general
level of damages to about one-third
the amount usually awarded in
such cases.

Bill Paton, chief claims officer for
Zurich UK General Insurance, part
of Zurich Financial Services Group,
another defendant insurer in the
case, also welcomed the “judge’s
pragmatic review of the appropriate
levels of damages that should be
awarded for people with pleural
plaques.”

Pleural plaque insurance claims
in the United Kingdom have risen
from just 200 a year in 1990 to
3,300 in 2002. Prior to last week’s
High Court ruling, insurers had esti-
mated that pleural plaque claims
could cost the industry some £1.4
billion ($2.62 billion) over the next
35 years, according to the Norwich
Union.

Plaintiff law firm John Pickering
& Partners said that pleural plaque
victims have “been compensated by
the legal system for the last 20

years, but the numbers of victims
have grown to such an extent that
the insurance industry felt it neces-
sary to try to change the law.”

While the court agreed that plu-
ral plaques will remain a condition
for which the courts compensate
victims suffering from anxiety, “the
decision will reduce the overall
amount of compensation paid to
plaque victims, which is good news
for the insurance industry,” accord-
ing to the law firm.

“Insurers blame the compensa-
tion culture for the rising number
of pleural plaques victims. The real
cause is the widespread and indis-
criminate use of asbestos in many
industries until the early 1980s and
a failure by employers to protect
workers,” the law firmsaid.

“Asbestos-related injuries are in-
creasing due to the history of expo-
sure and the time it takes for the
disease to manifest itself,” agreed
Amicus, the largest manufacturing
trade union in the United King-
dom.

“This judgment is good law and
good news for thousands of work-
ers. Asbestos is not yesterday’s prob-
lem,” said Derek Simpson, general
secretary of London-based Amicus.

“Amicus is receiving hundreds of
calls a week in response to the
union stepping up its campaign to
compensate asbestos claims,” Mr.
Simpson said, adding that the
union, which represented some of
the claimants in the test case, “has
created a database which is a struc-
tured permanent register detailing
cases of asbestos exposure.”

Both Zurich and Norwich Union
confirmed that they are considering
appealing the ruling to the Court of
Appeals.

“An appeal court ruling would be
binding on all future court cases
and bring further clarity,” a Zurich
spokesman pointed out. 

John Grieves & Nine Others vs. F.T.
Everard & Sons & British Uralite PLC
& Nine Others.

Court: Workers’ mixed victoryHydra: Marine cover
Continued from page 13

Steamship Owners Mutual P&I
Assn. Inc., a member of the Interna-
tional Group.

But the rent-a-captive is not be-
ing formed solely because the clubs
want to seek lower reinsurance
costs, Mr. Hughes said.

Reinsurance costs for the clubs
have been “fairly stable” in recent
years, according to Mr. Hughes. The
International Group’s “bulk buying
power” has enabled the clubs to
buy coverage at a reasonable ex-
pense from global reinsurers, he
said.

The captive is being put in place
“to give the International Group
options for the future” when
putting together their reinsurance
program, Mr. Hughes said.

Any impact on the group’s rein-
surance pricing won’t be immedi-
ate, “but just flags up a competitive
issue for the future,” said Mr. Rus-
sell. “The formation of Hydra gives
the possibility that they can use this
as a competitive bargaining chip.”

Mr. Ezekiel said if the loss history
continues favorably in the layers as-
sumed by Hydra, the rent-a-cap-
tive’s members may consider taking
on an even greater share of their ex-
posures. If the new captive performs
as expected, “Hydra owners will
have retained part of the profitable
risk and will consider retaining
more” if reinsurance prices in the
commercial market are not to their
liking, he added.

Continued from page 13
‘The reason the clubs are
doing it is to provide
more stability to their
reinsurance costs
because they effectively
are taking a share of
their reinsurance out of
the commercial market.’

Nigel Russell
HSBC Insurance Brokers
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leged conspiracy in 1992 by pur-
chasing both the insurance business
and the junk bonds from Altus Fi-
nance, the original buyer.

The insurance department sued
all of the parties involved in the
ELIC sale in February 1999, seeking
$3.7 billion in damages and interest
and charging that the group de-
ceived the department when it
make its bid for ELIC as part of an
auction process orchestrated by
then-Commissioner John Gara-
mendi in 1991. The suit alleges that
Altus was controlled by Credit Ly-
onnais, a French government-
owned bank, making the sale illegal
under both state and federal law
(BI, May 10, 1999).

Meanwhile, the Executive Life Ac-
tion Network, an activist group of
former Executive Life policyholders,
is calling on State Sen. Jackie Speier,
chairwoman of the Senate Insur-
ance Committee, to investigate the
settlements, saying they fall far
short of the $4.5 billion they lost as
a result of the insurer’s failure.

“We are shocked and outraged
that the largest financial fraud in
California history would be settled
for so little and without even a
fight, and we’re calling on Senator

Speier to stop this madness,” said
Sue Watson, co-founder of the Ex-
ecutive Life Action Network, in a
statement.

“The commissioner’s own staff
reported that losses to policyholders
were more than $4.5 billion. How
can the commissioner now settle
for less than $600 million?” she
asked.

The policyholder group also asked
the Senate Insurance Committee to
order an audit of all Executive Life
estate funds that have been paid to
investment and accounting experts,
lawyers, real estate experts, and de-
partment staff, alleging that policy-
holders have not fully benefited
from the litigation.

ELAN is also calling for Mr. Gara-
mendi’s immediate resignation.

In response to ELAN’s comments,
an insurance department spokes-
man explained “we couldn’t sue
over the collapse. We sued because
Credit Lyonnais committed fraud.
It’s a point of distinction that’s be-
ing lost here. The policyholders will
certainly benefit from what we’re
doing here. As it stands now, they
had lost money and our suit is on
their behalf to get back some of the
money that was taken because of
the fraud.”

speak their language and share their
culture, he said.

“You may be fluent in French, but
if you’re in Paris and you’ve been di-
agnosed with breast cancer and your
doctor is discussing with you
whether or not to have a mastecto-
my, wouldn’t you want to hear it in
your native language?” he asked.

In acknowledgement, the Blue
Foundation for a Healthy Florida,
Blue Cross & Blue Shield of Florida’s
philanthropic affiliate in Lakeland,
recently awarded We Care of Polk
County a grant to hire a part-time,
bilingual outreach coordinator.

“It is difficult at times for us to
communicate with our minority
clients who do not speak English or
do not speak it well,” said Sandy
Swanson, director of We Care of
Polk County. “This grant will allow
us to better serve our clients, pro-
viding a bilingual coordinator to
follow up with patients and ensure
they complete the necessary treat-
ment plan.”

Even when the language is un-
derstood, though, cultural nuances
could also interfere with communi-
cation, according to Robert Oscar,
president and founder of RxEOB, a
Web-based communications ven-
dor based in Richmond, Va. Earlier
this month, RxEOB launched a
Spanish-language version of its
Web site under a partnership with
Triple-S of Puerto Rico, a Blue
Shield licensee.

“It’s important to be sensitive.
That’s one reason we ask our clients
to review the Web site to make sure
we’re not accidentally saying some-
thing inappropriate,” Mr. Oscar said.

There is an assumption at some
companies that, because their em-
ployees are required to speak En-
glish and have at least a high school
education, there is no need to en-
gage in any special communica-
tions in other languages.

But even highly educated people
who can speak conversational En-
glish may not be able to understand
the abstract English used to describe

health care symptoms, conditions
and treatments, said Shani Dowd,
director of clinical cultural compe-
tence training at the Institute for
Linguistic & Cultural Skills at the
Harvard Pilgrim Healthcare Foun-
dation in Quincy, Mass.

“They may be quite fluent in
both languages but may not be flu-
ent in medical terminology,” Ms.
Dowd said.

Even in medical offices with bilin-
gual staff, communication errors
could occur, leading to noncompli-
ance with certain treatments or,
worse, to medical errors, she said.

“A lot of bilingual staff who are
called upon to interpret may not

have training in medical terminolo-
gy or understanding why physi-
cians ask questions the way they
do,” she explained.

The institute provides two levels
of training for medical inter-
preters—a basic program and an ad-
vanced program for those who
need disease-specific information,
including translations for describ-
ing common treatments or tests
that are used.

“There clearly is a growing aware-
ness and interest in trying to pro-
vide more information and support
in different languages,” said
Suzanne M. Kenney, a communica-
tions consultant at Hewitt Associ-
ates Inc. in Lincolnshire, Ill.

In some cases, employers are us-
ing nontraditional benefit commu-
nication venues, she said.

“For example, in some cultures,
particularly if it’s a first-generation
immigrant to the United States,

there may be a greater sense of confi-
dence and trust and comfort with a
local newspaper, or perhaps a partic-
ular person in the community who
is considered an activist,” she said.

In fact, Hewitt has been talking
with some ethnic media organiza-
tions in California about running
announcements on employers’
health promotion efforts, she said.

The alternate venue has proved
effective in the African-American
community, according to Virgil Si-
mons, founder and president of
Prostate Net, a nonprofit health ed-
ucation company based in Gutten-
berg, N.J.

More than 10,000 men were
screened for prostate cancer after
they learned about the disease at
their local barbershops, which had
been recruited by Prostate Net as
part of a nationwide campaign that
also included partnering with Los
Angeles-based Metro-Goldwyn-
Mayer Inc. in the release of the
2004 film “Barbershop 2.”

“Barbershops are places where
men come to socialize, engage in
dialogue, open and free communi-
cation. It’s a country club, of sorts,
where men can literally ‘let their
hair down,’” he said.

“There’s also a historical
paradigm related to African-Ameri-
can barbershops,” he said. “Going
back to the civil rights movement,
the planning and mobilization ses-
sions took place in the barbershop,
because it was considered a safe
place to talk and share strategy.”

Though Prostate Net’s program is
currently focused on prostate can-
cer screening, plans are to expand it
to include other diseases endemic
in the African-American male pop-
ulation, according to Mr. Simons.

“From a benefit manager’s stand-
point, it’s important that they rec-
ognize that their traditional ways of
communicating have to be expand-
ed to include some kind of commu-
nity partnerships to really get the
messages out and get them acted
upon and adopted by the commu-
nities,” he said.
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CCoommmmuunniiccaattiioonn:: Cultural skills
training goes beyond translation

Spanish versions of
pages from the
Christus Health and
AtlantiCare Web sites
are more than simply
translations from the
English-language
pages. They are
designed to address
the needs of Hispanic
plan members. 

Continued from page 3

EELLIICC:: Insurers default

ELIC, the continuing saga
The settlement last week between the successor company to Executive Life
Insurance Co. and prosecutors was the latest turn in a saga that had its
roots in the junk bond deals of the 1980s when investment powerhouse
Drexel Burnham Lambert helped assemble Executive Life’s bond portfolio.

April 1991: California regulators
take over Executive Life following
concern about the decline in value
of its extensive junk bond holdings.

August 1991: In an effort to avoid
liquidation, in his first term as
California insurance commissioner,
John Garamendi establishes a
competitive bidding process to sell
the life insurer.

December 1991: A French
investment group headed by Altus
Finance and Mutuelle Assurance
Artisanale de France receives court
approval to pay $3.25 billion for the
bulk of Executive Life’s bond
portfolio, transform Executive Life
into Aurora National Life Assurance
Co. and infuse $300 million into the
company.

April 1993: Aurora and the
California Insurance Department file
a motion to preserve the sale after
some policyholders seek to have the
deal rescinded, arguing that the junk
bond portfolio was undervalued at
the sale. Thanks to a rebound in
bond prices, the portfolio is
estimated to be worth $2 billion
more than the purchase price.

February 1999: Then-California
Insurance Commissioner Chuck
Quackenbush sues the French
investment group seeking $3.7
billion in damages and interest and
charging that the group deceived
the department when it made its
bid for Executive Life. The suit
alleges that Altus was controlled by
a French government-owned bank
and that the sale was illegal under
state and federal law. 

January 2000: French investor
Francois Pinault, his investment
firm Artemis S.A., Aurora, and New
California Life Holdings, Aurora’s
parent, are added to the suit
following allegations that Mr.
Pinault participated in the deal.

June 2001: Two additional
lawsuits are filed by the California
Attorney General’s Office and
Sierra National Insurance Holdings
Inc., a losing bidder in the ELIC
auction.

January 2002: California
Attorney General Bill Lockyer adds
four associates from former junk
bond firm Drexel Burnham Lambert
to the lawsuit, alleging they
participated in the fraud.

December 2003: The French
government-owned bank, Credit
Lyonnais S.A., and other investors
agree to pay $771.8 million to settle
charges that the bank concealed its
role in the deal.

February 2005: On the eve of a
fraud trial over the sale, Aurora
agrees to pay $92 million to settle
the consolidated suit. The next day,
French-government entity
Consortium de Realisation S.A.
settles on behalf of Credit Lyonnais
and agrees to pay $600 million to
be removed from the case. As jury
selection begins, MAAF Assurances
S.A., the parent company of the
insurers named in the suit, elects to
default from the case, saying any
judgment would be unenforceable
in France since it does no business
in the United States nor has any
assets here.

Continued from page 4

‘There clearly is a
growing awareness and
interest in trying to
provide more information
and support in different
language.’

Suzanne M. Kenney
Hewitt Associates inc.
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By RUPAL PAREKH

NEW ORLEANS—Merck & Co. Inc.
is one step closer to facing former
Vioxx users in court, after a ruling
last week consolidated hundreds of
individual and class action lawsuits
brought against the drug company
by plaintiffs alleging the painkiller
caused heart damage, kidney failure
and other ailments.

Under the order by the federal Ju-
dicial Panel on Multidistrict Litiga-
tion, all product liability cases filed
nationwide against Whitehouse
Station, N.J.-based Merck will be re-
assigned to a New Orleans federal
court for pretrial proceedings.

Several shareholder securities

class actions also have been filed
against Merck in federal courts
around the country—claiming top
executives misled investors about
the drug’s safety—but a consolida-
tion decision for those cases has not
yet been made.

Last September, Merck pulled its
arthritis medication Vioxx from
markets worldwide when studies
found that the drug increased pa-
tients’ chances of a heart attack or
stroke.

The company has since estab-
lished a reserve of $675 million for
future costs of legal defense and in-
vestigations associated with Vioxx.

Additionally, to help cover relat-
ed personal injury damages and le-
gal defense costs, Merck has nearly
$630 million in product liability in-
surance, it said in a 2004 fourth
quarter earnings report. For poten-
tial securities liability, Merck has at
least $190 million in directors and
officers liability coverage, at least
$275 million in Employment Re-
tirement Income Securities Act
claims coverage, and possible addi-
tional coverage available under up-

per-level excess policies.
Merck has not identified its insur-

ers.
The company Wednesday issued

a statement saying it “intends to
vigorously defend itself” in future
Vioxx litigation. Merck “acted re-
sponsibly every step of the way”
and “acted in the best interest of its
patients,” the statement said.

Vioxx-related lawsuits have also
been in other countries, including
Canada, Brazil and Israel.

Mr. Bewlay was mentioned in a
felony complaint that Mr. Spitzer
filed against a Marsh senior vp,
Robert Stearns, who pleaded guilty
to a fraud charge last month. The
complaint alleged that in March
2003, Mr. Bewlay instructed anoth-
er Marsh broker to obtain a “B
quote” on a risk.

While entering his guilty plea
Tuesday, Mr. Bewlay also described
“an official protocol whereby
Marsh clients were given a signifi-
cantly understated figure when
they asked about the amount of
revenue Marsh derived from 
placement service agreements,” ac-
cording to the attorney general’s of-
fice.

In his October 2004 bid-rigging
lawsuit against Marsh—which the
broker recently settled by agreeing
to pay $850 million in restitution—
Mr. Spitzer also charged that Marsh
funneled business to insurers pay-
ing it the highest contingent com-
missions under placement service
agreements.

Mr. Bewlay is no longer em-
ployed at Marsh, a spokeswoman

confirmed.  “He is saddened by (the
plea) but he takes responsibility for
his actions and apologizes to his
colleagues and is prepared to move
forward,” said his lawyer, Nelson
Boxer with Dechert L.L.P. in New
York.

Messrs. Mohs and Coello have
both been placed on leave by Amer-
ican Home, an AIG spokesman said.

Both reported
to Karen Radke
and Jean-Baptist
Tateossian, two
American
Home execu-
tives who plead-
ed guilty to
felony charges
related to the
bid-rigging
scheme last
year.

Mr. Mohs is
“looking for-
ward to righting
this wrong and
getting on with

his life,” said his New York-based
lawyer, Jeffrey Lichtman.

Mr. Coello is “pleased to put this
behind him,” commented his
lawyer, Nicholas DeFeis, with De-
Feis, O’Connell & Rose.

In a statement, AIG said the pleas
“reflect information provided by
AIG as part of its ongoing coopera-
tion with the New York Attorney
General’s investigation.

“AIG takes this matter very seri-
ously and deeply regrets that some
of its employees were involved,”
the insurer said.

Mr. Spitzer’s investigation has
now produced nine guilty pleas,
also including one official of
an ACE Ltd. unit and two execu-
tives of Zurich American Insurance
Co. 

financing products.
Last year, AIG agreed to pay $126

million in penalties and disgorge-
ment payments to the U.S. Depart-
ment of Justice and the SEC to settle
charges over certain structured fi-
nancial transactions between AIG
units and Pittsburgh-based PNC Fi-
nancial Services and Plainfield,
Ind.-based Brightpoint Inc., a mo-
bile telephone distributor (BI, Nov.
29, 2004).

The insurer also agreed to the ap-
pointment of an independent con-
sultant to review certain transac-
tions from 2000 and 2004 to deter-
mine whether they violated ac-
counting rules or were used to ma-
nipulate financial results.

The SEC has also requested infor-
mation on the use of finite risk
products from other companies, in-
cluding General Re Corp., Chubb
Corp., ACE Ltd. and Swiss Reinsur-
ance Co.

But observers say this may be the
first time regulators are investigat-
ing these products’ impact on an

insurer’s own book, rather than on
its clients’.

“I think what is significant in
those subpoenas is they’ve ad-
dressed the accounting practices of
AIG itself,” said Donald Light, a San
Francisco-based senior analyst with
Celent Communications, a business
and technology research and con-
sulting firm.

“I would read between the lines
to say that there’s questions in the
SEC’s and/or Spitzer’s mind that
AIG had been manipulating its own
earnings and/or balance sheet
through the use of reinsurance
agreements, so it’s kind of a new
twist, as opposed to AIG helping
other people like Brightpoint and
PNC manipulate their earnings,”
said Mr. Light. “The question is,
was AIG putting forth an honest
balance sheet? I think that’s where
they’re heading.”

Mr. Light said everyone recog-
nizes the difficulty insurers have
had over the past ten or 15 years to
reserve properly in light of the mass
torts and other long-term expo-

sures. As a result, “I think that any
time a big, complicated insurance
company can deliver a smooth, in-
creased earnings” as AIG has done
“it raises questions.”

Michael Miller, an attorney with
Piliero, Goldstein Kogan & Miller in
New York, said the subpoenas “cer-
tainly seem to reflect a movement
in the investigation towards the
broader question of whether these
insurance companies have been
misrepresenting their financial con-
dition to their shareholders.”

But not everyone is convinced
that the SEC and Mr. Spitzer’s focus
is on AIG’s own financial state-
ment. “I don’t think there’s any ob-
vious evidence that that’s what’s
going on,” said Rodney Clark, a di-
rector with rating agency Standard
& Poor’s Corp. in New York. “As far
as we know, there’s nothing out-
standing that supports that idea.”

It could take some time for the re-
sults of the SEC’s and Mr. Spitzer’s
investigation of AIG to emerge, say
some observers. “I’m sure it’s going
to take quite a bit of time for the

regulators to complete that part of
the investigation because of the
large amount of the accounting
records that have to be looked at,”
said Robert Heim, an attorney with
Meyers & Heim in New York, who
has worked for the SEC’s enforce-
ment division.

AIG is likely to have been given
30 to 60 days to produce all the
records, “and from there, the SEC
and the AG have to read what will
likely be a fairly voluminous
amount of documents,” he said.

However, Mr. Miller said, “If the
SEC and the AG’s office issues these
subpoenas based on specific infor-
mation, it’s quite possible that that
specific information may become a
matter of public record in the next
few weeks.”

John Ward, a Cincinnati-based
independent insurance analyst, said
he believes that General Re’s sub-
poena in particular may have led to
the AIG subpoena.

People within the insurance in-
dustry are concerned that the inves-
tigation into finite risk coverage

could balloon, he added. 
“Part of the concern here is that

this investigation brings focused at-
tention to a complicated area that is
governed by very, very soft ac-
counting rules.” The concern is
how the accounting rules will fare
“under the weight of the intense
regulatory investigation and analy-
sis of these types of issues,” said Mr.
Ward.

If it is determined that there has
not been a significant amount of
risk transfer for their finite reinsur-
ance transactions, insurers may
have to restate their earnings, and
the dollar impact could be “sub-
stantial,” said Mr. Ward.

However, David Mendelsohn, an
attorney with DLA Piper Rudnick
Gray Cary in Chicago, said while
the possibility of restated earnings
exists if there is inadequate risk
transfer, “I have not seen evidence
that the improper accounting of
these transactions pervades the in-
dustry, so my suspicion at this time
is that this is not likely to be a mate-
rial problem for the industry.”
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AAIIGG:: Investigation of insurer’s finite deals expands

Continued from page 1

SSppiittzzeerr:: Three more
guilty pleas entered

Carlos Coello, left, and John Mohs of American
International Group Inc. pleaded guilty to bid rigging-
related charges in New York last week.

PP
HH

OO
TT

OO
::

AA
PP

//WW
IIDD

EE
WW

OO
RR

LLDD

Merck to face consolidated
class actions in federal court

Studies have linked Vioxx to
higher heart attack rates. 
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At the same time, as larger bro-
kers divest from noncore opera-
tions, some observers say that rein-
surance brokerage units may be the
next to go (see related story).

“Swett & Crawford has a great fu-
ture,” Patrick G. Ryan, Aon’s chair-
man and chief executive officer,
said in a statement announcing
Aon’s intentions for its wholesale
unit. “By exploring alternatives, we
expect to determine if Swett &
Crawford’s potential can be realized
more fully under different owner-
ship.”

Aon would not comment further.
Willis said in a statement that the

sale of Stewart Smith is part of the
brokerage’s overall strategy to focus
on its core retail business.

“Since (Chairman and CEO) Joe
Plumeri arrived at Willis, he has
stated that we are going to grow our
core competency. We are going to
do one thing and we’re going to do
it really well,” a Willis spokesman
said.

“As the world gets more complex
and risk and risk analysis becomes
more complex, clients need a great
insurance broker that is not dis-

tracted by noncore businesses.
We’ve sold off (third-party adminis-
trators), we have divested personal
finance consulting interests and
other companies that didn’t fit with
the mission of growing our retail
business,” he said.

“Our decision to divest Stewart
Smith is not related to Mr. Spitzer’s
investigation,” the spokesman
added. He referred to New York 
Attorney General Eliot Spitzer,
whose investigation has centered
on contingent commissions, 
bid rigging and fraud in the indus-
try.

Potential for conflicts?

While neither Aon nor Willis
would link their decisions to the
current industry investigations, ob-
servers say the inherent potential
for conflicts that arise between
owning retail and wholesale opera-
tions most likely played a part.

Even though Willis said the 
divestiture is consistent with its
strategy of focusing on its core 
retail brokerage operations, “we 
suspect avoiding potential conflicts

By ROBERTO CENICEROS

CHARLOTTE, N.C.—Barely two
and a half years ago, M. Steven De-
Carlo launched American Whole-
sale Insurance Group Inc. and
rapidly began converting the com-
pany into a distribution power-
house.

Last week’s announced purchase
of wholesale broker Stewart Smith
Group Inc. from Willis Group Hold-
ings Ltd. marks $1.5 billion worth

of premium volume acquisitions
that his company has made in the
past year, said Mr. DeCarlo, Ameri-
can Wholesale’s president and chief
executive officer.

With this latest acquisition, the
company known as AmWINS be-
comes the second largest U.S.
wholesaler, according to Business In-
surance’s 2004 ranking.

The Stewart Smith purchase will
bring its total premium placements
to more than $2.4 billion, AmWINS
spokesman said. Its revenues will
increase to more than $150 million,
up from $100 million before the ac-
quisition, Mr. DeCarlo said.

AmWINS’ new size could tempt
other wholesalers to try to keep up
by making their own acquisitions,
said Lawrence M. Wesson, presi-
dent and chief operating officer for
U.S. Risk Insurance Group in Dallas. 

But there is still “very much a
place for the smaller, more nimble,
wholesale brokers and MGAs, and
they occupy a very important place
in the distribution system,” Mr.
Wesson added.

Willis’ sale of Stewart Smith
shows that large brokers are re-
thinking the wisdom of simultane-
ously owning retail and wholesale
operations, said Mr. Wesson and
Marshall P. Kath, CEO of Heath
Holdings USA Inc. in Dallas.

Both Mr. Wesson and Mr. Kath
are board members of the Kansas
City, Mo.-based National Assn. of
Professional Surplus Lines Offices
Ltd.

For AmWINS—which markets it-
self as “the nation’s largest indepen-
dent wholesaler”—the Stewart
Smith purchase represents a geo-
graphical expansion and positions
AmWINS to increase the business it
transacts with Willis. It also ac-
quires specialty expertise in areas
such as construction and environ-
mental liability, an AmWINS
spokesman said.

AmWINS is now heavily concen-
trated on the East and West Coasts,
the spokesman said. Stewart Smith

offices in Seattle, Grand Rapids,
Mich., and Tampa, Fla., will help
AmWINS expand its presence in
those areas. It also helps it expand
into other parts of the South, such
as Nashville, he added.

For now, Stewart Smith offices
will not be renamed; decisions
about integrating any duplicate of-
fices will be made later, the
spokesman said.

Mr. DeCarlo says he has worked
in the excess and specialty insur-
ance business for 25 years. In 2001
he moved the “small little compa-
ny,” named Americana Financial
Services Inc., from New York City to
Charlotte, N.C.

Americana Financial primarily
operated as a managing general
agency. In June 2002, it acquired
Chatsworth, Calif.-based wholesaler
MTS Insurance Services L.L.C.,
which owned a New York broker
and a California managing general
agency. 

That is when its growth took off
and when Mr. DeCarlo changed its
name to American Wholesale.

American Wholesale Insurance
Group Inc. is now a holding com-
pany with three core divisions,
AmWINS Brokerage, AmWINS Spe-
cialty Underwriting which is made
up of five MGAs, and AmWINS
Benefits Brokerage.
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BBrrookkeerrss:: Willis to sell wholesale unit to AmWINS

AmWINS moves quickly up ranks
of world’s largest wholesalers

Building a giant
the American way
� June 2002
Americana Financial Services
Inc., a wholesaler holding
company, merges with MTS
Insurance Services L.L.C., New
Century Global Inc. and Specialty
Programs & Facilities Managers
Inc. The combined company,
named American Wholesale
Insurance Group Inc., represents
wholesale premiums of about
$681.7 million for 2001.

� September 2002
Acquires Woodus K. Humphrey &
Co. Inc., with wholesale
premiums of about $30 million in
2001.

� May 2003
Buys Seaboard Underwriters
Inc., with wholesale premiums of
$45.0 million in 2002.

� March 2004
Acquires Property Risk Services
L.L.C., with wholesale premiums
of $163.9 million in 2003.

� February 2005
Agrees to purchase Stewart
Smith Group, with about $1.00
billion in 2003 wholesale
premiums, from Willis Group
Holdings Ltd.

Some see reinsurance
as next on the block
for large brokerages
By SALLY ROBERTS

As Aon Corp. and Willis Group
Holdings Ltd. divest themselves
from the wholesale brokerage busi-
ness, some observers say the rein-
surance brokerage units of large re-
tail brokers could be the next items
on the block.

Unlike the wholesale business,
New York Attorney General Eliot
Spitzer and others for several
months have been investigating po-
tential conflicts inherent in the
ownership of reinsurance broker-
ages by retail brokers.

Specifically, they are looking 
into potential tying arrangements,
in which brokers demand reinsur-
ance placement assignments in re-
turn for producing insurance busi-
ness.

By shedding noncore operations,
brokerages distance themselves
from the regulatory and legal tur-
moil that has resulted from the in-
vestigations, observers say. As such,
divesting themselves from the rein-
surance brokerage business could be
the next logical step.

“I wouldn’t be surprised to see
more of a trend of brokers selling
their reinsurance units,” said Rob
Lieblein, president and managing
principal with WFG Capital Advi-
sors L.P. in Harrisburg, Pa. “That is
clearly more of a potential conflict
than on the wholesale side. You can
still have it on the wholesale side,
but that’s sometimes more of a con-
flict in the channel distribution and
not necessarily as much of a client

issue that you can have with a rein-
surance unit,” he said.

“I wouldn’t be surprised to see
similar divestitures of reinsurance
operations,” agreed Timothy J.
Cunningham, a principal with 
OPTIS Partners L.L.C. in Chicago.

But Donald Light, a San Francis-
co-based senior analyst with Celent
Communications, for one, said he
doesn’t see it happening.

“My gut feeling says they will try
harder to hold on to their reinsur-
ance brokerage operations,” he said,
noting, the reinsurance units “make
a lot of money.”

Indeed, unlike their wholesale
holdings, reinsurance brokerage
units represent a much larger per-
cent of the world’s largest broker-
ages’ total revenues.

For example, while Aon’s Swett &
Crawford Group generated $267.0
million in 2003 revenues, Aon Re
Global, its reinsurance unit, gener-
ated revenues of $945.0 million.

Similarly, Marsh & McLennan
Cos. Inc.’s wholesale unit, Crump
Insurance Services Inc., generated
$80.0 million in 2003 while its rein-
surance unit, Guy Carpenter & Co.
Inc., generated $850.0 million. And
compared to Willis’ Stewart Smith
Group, which generated $74.7 mil-
lion in 2003, Willis Re generated
$513.0 million.

When asked about its reinsurance
operations, the Willis spokesman
said Willis Re is considered one of
brokerage’s core competencies.

Spokespeople for Aon and MMC
would not comment.

See BROKERS/next page

Source: Company reports, BI surveys

2003 2003
Rank Company Parent premium volume gross revenue

1 Swett & Crawford Group Aon Corp. $3,000,000,000 $267,000,000 1

2 CRC Insurance Services Inc. BB&T Corp. $1,622,000,000 $127,700,000

3 American Wholesale Insurance Group Inc. 2 — $1,306,817,077 $88,863,561 1

4 Crump Insurance Services Inc. Marsh & McLennan Cos. Inc. $1,053,000,000 $80,028,000 1

5 Stewart Smith Group 2 Willis Group Holdings Ltd. $1,008,000,000 $74,655,985

6 BISYS Commercial Insurance Services Inc. The BISYS Group Inc. $949,000,000 $83,000,000

7 Heath Holdings USA Inc. 3 Heath Acquisition Co. Inc. $945,000,000 $67,300,000

8 Risk Placement Services Inc. Arthur J. Gallagher & Co. $872,000,000 $67,200,000

9 ARC Excess & Surplus L.L.C. — $392,000,000 NA

10 Westrope — $342,000,000 $25,400,000

† Companies deriving the majority of their premium volume from wholesale brokerage.  1 BI estimate.  2 Combination of American Wholesale and
Stewart Smith pending  3 Now known as Colemont Insurance Brokers.  NA Not available
Source: BI survey

Largest wholesale brokerages and their parents †
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of interest between retail and
wholesale insurance brokerage 
operations may have been a factor,”
Jay H. Gelb, an analyst with 
Prudential Equity Group L.L.C. 
in New York, said in a report last
week.

Mr. Gelb noted in another report
that, based on a conversation he
had with an attorney, potential
conflicts of interest regarding
wholesale operations may be 
an area for state attorneys general
outside of New York to seek mone-
tary damages from insurance bro-
kers.

Willis and Aon are “just trying to
reduce any real or perceived conflict
of interests,” said Dave Sheusi, se-
nior property/casualty analyst with
J.P. Morgan Securities Inc. in New
York. “If you have noncore busi-
nesses like a wholesale operation
that doesn’t drive a tremendous lev-
el of revenues or earnings for a
company, yet there could be a po-
tential for some perceived prob-
lems, it’s time to get back to basics,”
he said.

“It’s not surprising given the
push for greater transparency,”
agreed Timothy J. Cunningham, a
principal with OPTIS Partners Inc.
in Chicago. “This is not to suggest
there is anything fundamentally
wrong with a retailer having a

wholesale operation, but it makes
the transparency disclosure that
much more difficult.”

John Wicher, a principal with
John Wicher & Associates in San
Francisco, said that is especially true
for Aon, given the much larger size
of Swett & Crawford. In Business In-
surance’s 2004 ranking, Swett &
Crawford’s gross revenues were esti-
mated at $267 million, while Stew-
art Smith’s revenues were $74.7
million.

“Even with all the disclosure, you
don’t want to have that conversa-
tion with a retail client as to
whether you’re going to place that
business with a wholesale facility,
which is ultimately owned by the
same parent,” he said. “I just think
that’s probably a complicated dis-
cussion for” Aon.

“I think it has to be seen as a con-
tributing element,” said Donald
Light, a senior analyst with Celent
Communications, referring to con-
flicts of interest. “When the brokers
participate in all of the levels of a
distribution channel…it gives the
potential appearance of a conflict
and may actually create a conflict in
certain situations. And if there is
anything brokers are running away
from fast, it’s an appearance of a
conflict of interest.”

Mr. Light said the divestitures
also may be a means for the broker-

ages to shore up any balance sheet
problems in light of potential settle-
ment payouts and the loss of con-
tingent commission income.

“They either have now or may be
concerned about the strength of
their balance sheet. And a classic re-
sponse when you have balance
sheet problems is to sell assets,” he
said.

Observers say the pressure is now
on Marsh to follow suit.

“We would expect Marsh to fol-
low suit,” Mr. Sheusi said. “I think
the issue is coming down to you ei-
ther have to make a choice of being
in the fee business or in the com-
mission business,” and brokerages
cannot accept fees from clients and
commissions from insurers on the
same business.

“Based on our conversations with
Marsh, it appears unlikely that a
sale of its wholesale operations is on
the table because the lack of trans-
parency has been addressed,” Mr.
Gelb said in his report. “However,
we would not be surprised if MMC
put Crump on the block to further
alleviate any perceived conflicts of
interest.”

An MMC spokeswoman would
not comment on speculation.

Others stand pat

While some of the megabrokers

may be divesting their interests,
other middle-market brokers say
they have no intentions of getting
out of the wholesale business.

“We think the wholesale business
is great and are not looking to get
out of it,” said Cory Walker, chief fi-
nancial officer of Brown & Brown
Inc.

The Daytona Beach, Fla.-based
broker announced earlier this
month that it was acquiring Hull &
Co. Inc., a Fort Lauderdale, Fla.-
based wholesaler with about $63.0
million in revenues.

“I can see the larger broker men-
tality where they have primarily
fee-based clients and they’ve got to
try to avoid any appearance of con-
flict,” Mr. Walker said. “With mid-
dle-market brokers, we’re all com-
mission-based, and so you just
don’t have that conflict.” 

A spokeswoman for BB&T Insur-
ance Services Inc., whose parent
BB&T Corp. also owns CRC Insur-
ance Services Inc., the second-
largest wholesaler, also said the
company has no plans to divest it-
self from CRC.

“We’re in that business; we like it
and we hope to stay there,” said J.
Patrick Gallagher Jr., president and
CEO of Arthur J. Gallagher & Co.
Inc., referring to the brokerage’s
Risk Placement Services Inc. whole-
sale unit.
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of the board of the Pension Benefit
Guaranty Corp. The council, among
other things, rejected any increases
in PBGC premiums before it is
determined what impact a small
increase in interest rates and
improvement in the equity markets
would have on the PBGC’s reported
$23.3 billion deficit. The
administration had proposed
increasing the base PBGC 
premium to $30 per participant from
$19.

Active hurricane season
likely, forecaster says
There is a 76% chance of an above-
normal hurricane season, according
to London-based forecaster Tropical
Storm Risk. TSR also predicted that
14 tropical storms—eight of which will
grow into hurricanes—will form
during this year’s Atlantic hurricane
season, which runs from June 1
through Nov. 30. TSR said that four
tropical storms—two of which will be
hurricanes—will strike the United
States. TSR’s prediction is based 
on the likelihood of weaker-than-

normal trade winds and 
warmer-than-normal waters, both of
which favor heavier hurricane
activity.

Georgia Legislature
passes tort reforms
Georgia Gov. Sonny Perdue has
signed tort reform legislation that
won the approval of the state Senate
earlier this month. Among other
changes, S.B. 3 caps noneconomic
damages in medical malpractice
cases at $350,000 per provider, with
an aggregate cap of $1.05 million.
The act also contains “I’m sorry”
language that makes statements of
sympathy or apology by health care
providers inadmissible as evidence of
liability. The measure also sets more
restrictive rules regarding expert
witness testimony in all civil cases.

Judge OKs settlement
in IPO class action
Investors who claim that hundreds of
companies defrauded them in initial
public offerings during the
technology boom would recover at
least $1 billion under a settlement of
coordinated class action litigation
that a New York federal court judge
preliminarily approved last week.
Directors and officers liability
insurers for the 298 technology
companies would pay plaintiffs up to
$1 billion, but that amount would be
reduced by any amount plaintiffs
recover from the technology
companies’ investment banks. The
banks, which include Goldman Sachs
Group Inc., Credit Suisse First Boston
and Morgan Stanley, also are named
as defendants in the litigation but
are not part of the settlement.

Am Re reserve boosts
prompt Best downgrade
American Re Corp. reported net
income of $103.1 million for 2004,
down 60.8% compared with 2003,
due mainly to catastrophe losses and
adverse loss reserve developments
in the year of around $482 million.
Gross premiums declined 8.8% to
$4.21 billion. Following the
announcement, A.M. Best Co.
lowered its financial strength rating
of American Re’s member
companies to A from A+, due largely
to the reserve strengthening, Best
said.

European P/C rate cuts
modest, Best says
European insurers are refusing to
make significant cuts in property/
casualty rates despite ample
available capacity, according to
Oldwick, N.J.-based A.M. Best Co.,
which bases its report on the
European January renewals. 
Overall, premium rates have
decreased moderately, with 
some expected increases in U.S.
property lines exposed to last 
year’s hurricanes, according to 
Best.

Briefly noted
CCoonncceennttrraa  IInntteeggrraatteedd  SSeerrvviicceess  IInncc..
has received a subpoena from New
York Attorney General Eliot Spitzer
requesting information relating to its
relationships with health insurers
and third-party administrators. The
Addison, Texas-based health care
and disability outsourcing firm said
the request came as part of a larger
probe into contractual relationships

in the workers compensation
industry, and noted that it intends to
cooperate fully….The New York
Assembly’s committees on insurance
and labor heard testimony last week
regarding the WWoorrkkeerrss’’
CCoommppeennssaattiioonn  SSeeccuurriittyy  FFuunndd’s
financial status. New York’s
Insurance Department notified the
Legislature in January that WCSF
would soon be bankrupt….The
Senate voted 98-0 late Thursday to
approve the GGeenneettiicc  IInnffoorrmmaattiioonn
NNoonnddiissccrriimmiinnaattiioonn  AAcctt of 2005. The
measure would prohibit employers
and insurers from discriminating
against individuals on the basis of
genetic information….West Virginia
Gov. Joe Manchin last Wednesday
signed into law wwoorrkkeerrss
ccoommppeennssaattiioonn  lleeggiissllaattiioonn he said 
will reduce employers’ premiums 
by 15% next year. The law will
convert the state monopoly 
workers compensation program 
into a private mutual insurance
company and open the state to
insurer competition.…The Canadian
property/casualty insurance 
industry posted net income of $4.2
billion in 2004, according to the
Toronto-based IInnssuurraannccee  BBuurreeaauu  
ooff  CCaannaaddaa. The industry paid out
$20.6 billion in claims last year, IBC
said.

Continued from page 1

CChheecckk  oouutt  
BBuussiinneessssIInnssuurraannccee..ccoomm
Items in the Late News column
originally appeared in 
BI’s Daily News feature on
www.businessinsurance.com. Visit
the BI Web site to sign up to
receive BI’s Daily News by 
e-mail.

BI Stock Index
[ 2/14 - 2/18 ]

Up-to-the-minute data for all
87 companies that comprise

the BI Stock Index can be found
at www.businessinsurance.com

Clark Inc. 22.04%

EMC Insurance Group Inc. 8.50%

HCC Insurance Holdings 8.05%

W.R. Berkley Corp. 7.25%

Philadelphia Consolidated 5.17%

Trenwick Group Ltd. -20.00%

PMA Capital Corp. -11.78%

Harleysville Group -7.36%

AIG -5.73%

United Fire & Casualty -4.74%

Source: FinancialContent Inc.
(http://financialcontent.com)

-1.28

Percentage change of BI Stock
Index vs. key indicators

BI Stock Index

2490.27

Dow Jones

10785.22

S&P 500

1201.59

Largest gains

Weekly change 
by market segment

Brokers 1.31%

Insurers/Reinsurers -0.45%

Managed Care Organizations 1.13%

Largest losses

Online Poll
[ 2/14 - 2/18 ]

Do you think that elected
insurance commissioners

represent policyholder interests
more effectively than appointed

commissioners?

Late News

-0.10

-0.31
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