
By JOANNE WOJCIK

Pharmacy benefit managers and
employers are looking to genetic
testing as a way to fine-tune pre-
scription benefits.

At least 200 employers nation-
wide are working with Medco
Health Solutions Inc. to test
whether certain patients should
receive two particular drugs—war-
farin and tamoxifen—and, if so, in

By SALLY ROBERTS

Risk managers reacted strongly to
the news last week that New York
and other state legal and regulatory
authorities had lifted the 5-year-old
contingent commission ban on the
world’s three largest brokers.

The Risk & Insurance Manage-
ment Society Inc., for one, said it
was “dismayed” at the decision,
which came on the heels of New
York’s new producer compensation
disclosure regulation that does “not
afford consumers appropriate pro-
tections,” RIMS said.

In 2005, Marsh & McLennan Cos.
Inc., Aon Corp., Willis Group Hold-
ings and Arthur J. Gallagher & 
Co. collectively paid more than $1
billion in client restitution and
agreed to cease collecting the incen-
tives to settle allegations that they
steered business to insurers that
paid the highest contingent com-
missions. 

In July 2009, Illinois’ attorney
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Obama administration 
to unveil reform plan
Seeking to revive stalled health
care reform legislation, a top
official says the Obama
administration plans to present
its own reform bill this week. At a
news briefing last week, Health
and Human Services Secretary
Kathleen Sebelius said the
administration would take some
of the “best ideas” from
measures passed in the House
and Senate and incorporate
them into a single proposal,
which will be posted online prior
to a Feb. 25 health care summit.

Antitrust shield bill cuts
malpractice insurers
A bill has been introduced to
strip health insurers of the
limited antitrust exemption
granted to them by the
McCarran-Ferguson Act, but
unlike a previous version, this

OLYMPICS ACCIDENT
RAISES QUESTIONS 
ON LIABILITY / PAGE 3

LIBERTY MUTUAL REQUESTS
SHARE OF FUNDS GEN RE 
PAID TO SEC / PAGE 3

SYSTEMIC RISK ASSESSMENTS
SHOULD LOOK BEYOND SIZE,
INSURER GROUP SAYS / PAGE 3
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Contingents ban lifted for big brokers
Revised settlements 
for Marsh, Aon, Willis
drop pay restrictions

By SALLY ROBERTS

Five years after being banned from
accepting contingent commissions
from insurers, the world’s three
largest brokers reached agreements
last week with state authorities
allowing them to resume collecting
contingents.

As a result, Marsh & McLennan
Cos. Inc., Aon Corp. and Willis
Group Holdings P.L.C. no longer
are limited in the types of compen-
sation they can receive or held to
the rigorous disclosure required in
their 2005 settlements.

In those settlements, the brokers
agreed to give up contingents,
change their business practices and
pay more than $1 billion in client
restitution to settle allegations that
they steered business to insurers
that paid the highest contingent
commissions.

In 2003, the last full year for
which the brokers collected contin-
gents, Marsh had $845 million, Aon
had $169 million and Willis had
$70 million of the high-margin
incentive payments.

Under the new agreement, the
brokers can resume collecting the
payments and must comply, on a

nationwide basis, with the New
York State Insurance Department’s
new producer compensation disclo-
sure regulation, similar to all pro-
ducers operating in New York. 

The NYSID said the decision by
the five regulatory and legal author-
ities to amend the brokers’ settle-
ments will help consumers.

Marsh, Aon and Willis welcomed

the move, saying it not only levels
the playing field but also reduces
the administrative and financial
burden associated with complying
with the settlements.

While Marsh and Aon didn’t
specifically address whether they
would resume collecting contin-

See CONTINGENTS page 19 See REACTION page 19

Risk managers
say payments
invite conflicts
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Which drug works? Depends on genetics

Q&A with NYSID exec
Matthew Gaul
(below) on producer
disclosure rule 
PAGE 18

New York state’s
new rule unlikely 
to be widely adopted
by other states
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INSIDE: more
on N.Y. rule

SPOTLIGHT
FINANCIAL RISK

REPORT
Insurers enhance their
vigilance of potential risks;
obvious and hidden risks
gain greater market scrutiny;
the exodus of bond insurers
puts municipalities in a bind;
risk managers need
multifaceted skills but don’t
need to be an expert on all
subjects. PAGE 11
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Officials agree to drop 
Eliot Spitzer-era
contingent ban on
three largest brokers.

what dosages.
Apparently, it’s tricky to get

the right dosage for warfarin, a
blood thinner. As a result, many
patients have serious complica-
tions such as excessive bleeding
or blood clots that often require
hospitalization. As for tamox-
ifen, used to prevent recurrence
of breast cancer, certain women
do not metabolize the drug, ren-
dering it useless.

In addition to Medco,
Woonsocket, R.I.-based CVS
Caremark Corp. is preparing to
introduce a similar program in
May after acquiring a majority
stake in Generation Health Inc.,

a genetic benefit management
company in Upper Saddle River,
N.J. The companies last fall
formed a strategic partnership to
expand pharmacogenomic clini-
cal and testing services for CVS

See TESTS page 17



Business Insurance’s Career
Center, powered by JobTarget,
is designed to deliver new
career opportunities with the
same specialization and quality
that Business Insurance delivers
in its news and information
services. Whether you are
looking for a new
job, or to hire for
a new position,
sign up for
the Career
Center to
make your
search more
efficient and
successful.
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Aon is honored that two of our products 
were selected for Business Insurance’s 
2010 Innovation Awards, demonstrating 
our commitment to delivering innovative 
technology solutions to clients.

Aon Global Risk Insight Platform®

With Aon GRIP, risk managers are offered a new set of facts  
never before captured in the insurance industry. Tracking annual 
placements of more than $54 billion in premium, this web-based 
proprietary platform enables Aon Risk Services’ brokers to deliver 
unparalleled market insights to clients. Real-time information 
based on carrier quoting activity pre-binding helps guide risk 
managers in their pre-renewal strategies. 

Aon Benfield’s FAConnect SM

FAConnect brings the broker marketplace to clients’ computer 
desktops, allowing them to quote and bind their unique 
facultative risks in less than five minutes through a straightforward 
user interface. The proprietary facultative broking platform is 
designed for managing individual risk within facility contracts and 
provides a choice of global markets, where frictional costs have 
traditionally made it uneconomical for intermediaries to participate. 

INNOVATION 

Schedule a demonstration and learn more  
about these fact-based solutions by visiting  
www.aon.com/innovation↓
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MOST POPULAR STORIES
Week of February 15, 2010

Patrick G. Ryan, founder and former
chairman and CEO of Aon Corp., talks
about his new insurance entities—Ryan
Specialty Group and ThinkRisk
Underwriting Agency—with Senior Editor
Sally Roberts in a new online video.

CAREER CENTER

NEW RYAN VENTURE

inSight podcast
Take a closer look at New
York’s producer compen-
sation disclosure rule.

Senior Editor Sally Roberts
interviews NYSID’s Matthew
J. Gaul about the state’s
agreement to amend terms
of the world’s three largest
brokers’ 2005 settlement
agreements. Find Mr. Gaul’s
full-length interview in an
online podcast under the
Multimedia tab.

1. CMS delays Medicare reporting
requirement

2. Revised Marsh, Aon, Willis
settlements allow contingents

3. Ironshore names U.S. specialty
casualty executive

4. Zurich names new head of
N. America specialties unit

5. RIMS ‘dismayed’ by contingent
commission decision

6. Colo. bill would limit
surveillance of injured workers

7. Liberty Mutual alleges fraud in
Gen Re reinsurance deal

8. Obama administration to unveil
health reform bill

9. Court rules for insurer in
construction defect case

10. Top Endurance executive to
retire, successors named
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products and services designed for risk managers. The 2010 winners will be saluted March 8 in New
York during the Risk Management Summit. Click on the Events & Awards tab to reserve your table.
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Officials investigating
cause of fatal collision
of commuter trains

By MICHAEL BRADFORD

BUIZINGEN, Belgium—A Belgian
insurer leads the liability coverage
for the railway company whose
trains were involved in a fatal rush-
hour collision last week.

The crash, which killed at least 18
people, occurred in Buizingen, Bel-
gium, which is near Brussels, last
Monday. 

Speculation centered on whether
one of the trains missed a stop sig-
nal, but investigators still were
examining two black box data
recorders from the trains and had
not determined the cause.

Both trains were from Belgium’s
state-owned Société Nationale des
Chemins de fer Belges.

SNCB has liability insurance lim-
its of €50 million ($68.1 million)

led by Ethias S.A., a Liège, Belgium-
based insurer. Ethias wrote 50% of
the coverage, and AXA Corporate
Solutions provided 40%. The
remaining 10% was written by a
Belgian branch of Italian insurer
Assicurazioni Generali S.p.A., a
spokesman for Ethias confirmed.

The liability coverage carries a
deductible of €1.5 million ($2 mil-
lion), the spokesman said.

Ethias also writes 35% of the prop-
erty insurance that covers damage to
the railway infrastructure and nearby
property, the spokesman said. That
coverage has a limit of €125 million
($170.2 million) and carries a
deductible of €500,000 ($680,000).

RSA Insurance Group P.L.C. con-
firmed that it writes 20% of the
property coverage. The remaining
insurers could not be confirmed.

The property insurance does not
cover damage to the trains, the
Ethias spokesman said.

One train’s driver was killed, and
the other driver was among more
than 170 people injured.

By ROBERTO CENICEROS

Several legal liability issues emerged
last week with the death of Geor-
gian luger Nodar Kumaritashvili
just before the opening of the 2010
Winter Olympic Games. 

Some could weigh against game
organizers and other parties, such as
track designers or resort operators,
in potential litigation, experts say.
But other factors could provide a
defense should, for example, the
family of Mr. Kumaritashvili file
suit. So far, family members of the
21-year-old reportedly have said
they do not plan to sue. 

Olympic athletes sign participa-
tion agreements that include
waivers releasing Olympic organiz-

By COLLEEN McCARTHY

NEW YORK—Liberty Mutual Insur-
ance Co. has asked a federal judge
to amend a recent settlement
between General Re Corp. and the
Securities and Exchange Commis-
sion, saying it was a victim of fraud. 

The motion, which was filed Feb.
12 in U.S. District Court in New
York, follows last month’s agree-
ment in which Gen Re paid $92.2
million to the SEC to settle charges
that it entered into a fraudulent
reinsurance agreement with Ameri-
can International Group Inc. and
Prudential Financial Inc. 

Liberty Mutual is seeking to
recover $12.1 million that Gen Re
paid to the SEC as part of the pact. 

The dispute stems from Liberty

Mutual’s 2003 acquisition of several
of Prudential Financial’s property/
casualty units, known as PruPac. 

In its motion, Liberty Mutual said
it was unaware at the time that the
units were involved in a “sham
reinsurance transaction,” including
what was represented as a $41.3
million recovery from PruPac’s rein-
surance policies with Gen Re. 

Liberty Mutual said Gen Re later
paid it $29.2 million of $41.3 mil-
lion owed under some agreements,
but Gen Re paid the rest to the SEC.
Liberty Mutual said it previously
requested that the SEC put the dis-
puted sum in escrow until a court or
arbitration panel could decide who
had a right to it. However, the SEC
refused, according to the filing.

“Liberty Mutual is the victim of

one of the fraud schemes described
in the SEC’s complaint against
defendant Gen Re Corp. As such,
the $12 million the court has direct-
ed Gen Re to disgorge because of
that scheme should be paid to Lib-
erty Mutual, and not to the Trea-
sury” as the Jan. 26 judgment
directs, according to the filing. 

A Liberty Mutual spokesman said
the insurer is “not presently a party
to the SEC–Gen Re action,” but is
“asking the court to allow us to
intervene so we can make our case.”  

A spokesman for Prudential,
which settled related civil charges
with the SEC in 2008, said “the SEC
found no fraud violation at the time
of our settlement” and declined to
comment further. AIG had no com-
ment. Gen Re did not respond.

By MARK A. HOFMANN

Arbitrary size-based thresholds
should not be used to determine
whether a financial services firm
presents a systemic risk to the U.S.
economy, concludes a study slated
to be released today by the Property
Casualty Insurers Assn. of America.

Instead, regulation of systemic
risk should be based on a variety of
other factors, such as  interconnect-
edness of the firm with others,
leverage, liquidity risk and trans-
parency, say the authors of “Why
‘Too Big to Fail’ Is Too Short-Sight-
ed to Succeed.” The report was pre-
pared for Des Plaines, Ill.-based PCI
by consultants in the Washington
office of NERA Economic Consult-
ing, a unit of Marsh & McLennan
Cos. Inc.’s Oliver Wyman Group.

The report comes as the Senate
Banking, Housing and Urban Affairs
Committee prepares to debate
financial services regulatory reform.
The House passed its plan late last
year. The Wall Street Reform and
Consumer Protection Act of 2009
would require, among other things,
that asset size be used to determine
whether a financial firm would be a
“covered entity” subject to assess-
ments to prefund a “systemic disso-
lution fund.” Under the House plan,
financial companies with assets of
more than $50 billion would be sub-
ject to the assessments.

Property/casualty insurers adamant-
ly oppose such a provision, fearing
they would have to cover mistakes of
systemically risky firms while present-
ing no systemic risk themselves.

Robert Gordon, a senior vp at PCI,

said NERA consultants analyzed sys-
temic risk literature and found that
none concluded that size is a deter-
minative factor. “It seemed very mis-

guided that Congress would choose
size as the only mandatory threshold
or factor,” he said in an interview.

“Our concern is, if Congress uses
size as the threshold for systemic
risk tax or oversight, it could have a
lot of unintended consequences,”
said PCI President and CEO David
Sampson in the same interview.

The report reached the same con-
clusion. “The proposed legislation
fails to appropriately identify sys-
temically important firms,” accord-
ing to the report. “Instead, an arbi-
trary asset size threshold is relied
upon as the sole factor for effective-
ly determining whether a firm is
systemically important or not. Such
a process is not only subject to gam-
ing by firms, but is conceptually
flawed, as well-known key factors
for evaluating firm systemic risk are

ignored.” Those include intercon-
nectedness, cyclicality, leverage, liq-
uidity risk and transparency.

“Should additional regulation and
explicit monetary charges be assessed
against an incorrectly identified set of
financial firms deemed systemically
important based on asset size,” sever-
al negative effects are likely, the
report holds. These include increased
frequency of systemic risk episodes
because of increased moral hazard,
job losses as firms attempt to avoid
size thresholds, increased consumer
costs and economic distortions.

“The significant economic costs of
such a flawed policy are likely to out-
weigh any potential benefits associ-
ated with the increased regulation of
large firms and the planned creation
of a systemic risk dissolution fund,”
according to the report.

Systemic risk assessments should look beyond size: PCI

Liberty Mutual seeks cut of Gen Re settlement
Asks judge for $12.1M reinsurer paid SEC over AIG, Prudential deals

See GAMES page 20

REUTERS/LANDOV

Germany’s Felix Loch made the first run in the men’s singles luge event at the
2010 Winter Olympic Games in Vancouver, British Columbia, following last
week’s death of a Georgian competitor who was killed during a practice run.

Olympics death raises liability questions

P/C INSURERS

LIABILITY & LITIGATION

LIABILITY & LITIGATION

REUTERS/LANDOV

Two state-owned commuter trains crashed head-on last week outside Brussels,
killing the driver of one of the trains and injuring the other. Two black box data
recorders were recovered, authorities said.

Local insurer leads cover
for train crash in Belgium 

INTERNATIONAL

RISKY BUSINESS
A report prepared for the Property
Casualty Insurers Assn. of America con-
cludes that a financial services firm’s size
alone is not a valid factor to determine
systemic risk to the U.S. economy. Doing
so and subjecting  firms to systemic reso-
lution fund assessments, would:

■ Increase consumer prices for basic
financial services

■ Increase systemic risk resulting from
moral hazard

■ Result in job losses and economic
inefficiencies

Source: “Why ‘Too Big to Fail’ is Too
Shortsighted to Succeed” at www.pciaa.net
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By MICHAEL BRADFORD

Protection and indemnity clubs fin-
ished this year’s renewals with far
smaller rate increases than the dou-
ble-digit hikes they imposed a year
ago. 

In better financial shape because
of a relatively benign claims year and
an improving investment market,
P&I mutual insurers pushed rates up
an average of 5% during the renewal
period that ended last week. That
compares with a 16.5% average hike
that the mutuals charged a year ago.

“The ranges are far lower this
year,” said Steve Griffiths, a London-
based director of Aon Ltd.’s marine
unit. “They range from zero to
12.5%, but most are at 5% or below.
That is in stark contrast to last year.”

Fewer claims have reduced the
need for big rate increases, experts
say.

2009 claims were far lower than
the previous-year levels, “certainly
in the number of large claims,” Mr.
Griffiths said. With the recession
hammering the shipping industry,

fewer ships in use has slowed claims
activity, he said.

Claims costs have been lower part-
ly because the value of materials such
as steel have fallen, said Henric Gard,
director of the Swedish Club, a Göte-
borg, Sweden-based P&I club. “That
has slowed down claims inflation.”

At the same time, harbor conges-
tion and spare parts shortages have
eased, all of which helps reduce
claims, Mr. Gard said. 

P&I clubs entered renewals after
getting a break on costs under the
excess-of-loss reinsurance arrange-
ment in place for members of the
London-based International Group
of P&I Clubs. 

The excess-of-loss rates, which
include the cost of coverage provid-
ed by the group’s Hydra Insurance
Co. Ltd. captive insurer in Bermuda
and other reinsurers, fell by slightly
more than 9% for some tanker risks
during renewals in January. Passen-
ger vessel rates were down 2.3%, the
London group said.

By JUDY GREENWALD

A proposal to add binge eating dis-
order to the American Psychiatric
Assn.’s handbook of mental illness-
es could provide another avenue for
disability lawsuits against employ-
ers, some legal experts say. 

Even though the American Psy-
chiatric Assn.’s Diagnostic and Sta-
tistical Manual of Mental Disor-
ders is not a legal, government-
approved document, it could help
plaintiff attorneys successfully sue
employers for violating the Ameri-
cans with Disabilities Act, the
experts say. 

Adding binge eating disorder is
among several proposed revisions
to the DSM’s fifth edition, sched-
uled for publication in May 2013.
They are being presented for public
review and written comment until
April 20.

The proposed criteria to diagnose
binge eating disorder include eating
in a “discrete period of time,” such
as within a two-hour period, an
amount of food that is “definitely
larger” than most people would eat
in a similar period, and a sense of
lack of control over eating during
the episode. 

The prevalence of binge eating
disorder is relatively small. 

According to a study published in
2007 that was based on survey data
from the Bethesda, Md.-based
National Institute of Mental Health,
3.5% of women and 2% of men
reported having the condition at
some point in their lives. 

Jonathan T. Hyman, a partner
with Kohrman Jackson & Krantz
P.L.L. in Cleveland, said including
binge eating in DSM-5 “may lead to
more viable claims to the extent
that addictions have always been

covered by the ADA.” This is partic-
ularly true in light of the ADA
Amendments Act of 2008, which
makes it easier for plaintiffs to sue
employers, he said.

Mr. Hyman said the danger is
that an employee is terminated and
then claims the firing was because
of perception of binge eating,
“which now is a recognized psychi-
atric disability.”

Michael W. Fox, a shareholder
with law firm Ogletree, Deakins,
Nash, Smoak & Stewart P.C. in
Austin, Texas, said plaintiff attor-
neys still would have to meet the
legal standard of a disability, “but I
think it will give them some credi-
bility.”

Brian T. Ashe, a partner with law
firm Seyfarth Shaw L.L.C. in San
Francisco, said if binge eating is

Efforts under way 
to address condition
that adds to fatigue

By JEFF CASALE

Transportation risk managers and
commercial drivers are grappling
with the problem of sleep apnea, a
condition that contributes to day-
time drowsiness, as they try to find
ways to improve safety on the road.

According to a 2002 Federal
Motor Carrier Safety Administra-
tion commissioned study, out of 3.4
million licensed commercial
drivers, approximately 26% of
drivers suffering from some form of

sleep apnea. Studies have shown
that sleep apnea can severely
impact driving performance by
greatly increasing fatigue, boosting
the risk of crashes. 

Though the commercial trucking
industry is aware of the prevalence
of sleep apnea among drivers, there
still is much to be learned in the
way the condition is diagnosed,
treated and monitored, experts say.

Sleep apnea is a condition in
which the airway is constricted due
to muscular relaxation while sleep-
ing, with interruptions in breathing
lasting several seconds at a time,
often accompanied by loud snoring
and resulting in nonrestful sleep.

Individuals considered at risk for
sleep apnea are those with a body

mass index of 30 or greater and a
neck circumference of 17 inches or
more, experts say, adding that such
people often suffer from additional
health problems related to obesity,
such as diabetes and heart prob-
lems.

Many people with sleep apnea
don’t even know they have it,
researchers say, adding that the
sleep disorder often results in day-
time sleepiness, which has severe
effects on reflexes and cognitive
and motor skills. 

“I promise you there are thou-
sands of commercial drivers out
there that have some form of sleep
apnea,” said Don Osterberg, vp of

Trucking wakes up to sleep apnea

New eating disorder raises bias concerns
Recognition of binge eating condition may add to litigation under ADA

See SLEEP page 21

See P&I page 22

See DISORDER page 22

RISK MANAGEMENT

EMPLOYMENT PRACTICES

Rate increases for protection and indemnity clubs during recent renewals were
considerably smaller this year than a year ago.

P&I clubs ease rate hikes
after claims costs drop 

Do you know an outstanding
professional employee benefit
manager? Give them the
recognition they deserve and
nominate her or him for Business
Insurance’s 2010 Benefit Manager
of the Year award. Nomination
forms are available online and the
deadline to submit candidates is
March 15.

BI established the Benefit Manager of the Year® award
in 2005 to recognize excellence in administering employee
benefit programs. 

A nominee need not handle employee benefits
management responsibilities full time, but he or she must
be a full-time employee of the organization whose program
he or she directs. 

Anyone acquainted with a candidate’s work may submit

a nomination. All nominations are
confidential; only honored
candidates will be announced.

An independent panel of
judges, representing prior
winners, benefit brokerages,
benefit consulting firms and
other employee benefit service
providers, scores nominees, and

the highest-scoring candidate is
named the Benefit Manager of the Year.

For more information and to download a nomination form,
please visit www.BusinessInsurance.com/BMOY. 
The nomination deadline is March 15. 

Profiles of the 2009 and previous winners also are
available online.

The winner of the 2010 Benefit Manager of the Year® will
be profiled in the June 28 issue of Business Insurance.

Business Insurance

Nominate the 2010 Benefit Manager of the Year

�

MARINE

Prevalence of sleep apnea among
licensed commercial drivers:

■ 17% mild sleep apnea
■ 5% moderate
■ 4% severe
Source: Federal Motor Carrier
Safety Administration

ROAD
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Risk is part of business.  

Insuring it is ours.

Starr indemnity and executive liability.  

starr-international.com

There’s a reason that ships at sea have life boats. And test pilots wear parachutes. Because no matter 
how highly skilled and well trained a professional may be, a complex system can always fail. And so
can individuals. In a fast-changing, complex business environment you accept those risks, and you can 
do so confi dently with Starr Indemnity and Liability Company. Our wide portfolio of innovative fi nancial 
products provides D&O, E&O, EPL, Fiduciary, Outside Directorship Liability, and Crime and Fidelity 
coverage, to protect your company, its offi cers and its top managers. So they’re free to focus on 
what they do best—building your business. To learn more about our Resolute PortfolioSM of 
financial products, visit starr-international.com.
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It’s a bad time to be a big compa-
ny.

Bankers know this quite well,
having been relegated by politi-
cians and much of the world’s
media to a status only slightly
higher than the Prince of Dark-
ness. It was they, the argument
goes, who got us into this mess.

Insurers have been able to
deflect some of the criticism by
shouting long and hard that
they are not the same as banks.
They argue that they collect
money instead of loaning it to
people who can’t pay it back,
and are far less inclined than
banks to invest in products no
one understands. Nonetheless,
conventional wisdom says giant
insurance companies must be
evil if they are in the same
branch of commerce as Ameri-
can International Group Inc.

With so much vitriol clouding
our vision, it’s harder these days
to see some of the good done by
these “bad old corporations.”

Insurers’ response to the
earthquake in Haiti was the
most recent example of provid-
ing help in dire circumstances.
Millions of dollars in aid went to
Haitians thanks to insurers, bro-
kers and others related to
the industry.

While insurers often are
out front with help during
catastrophes, they have
begun working in recent
years with organizations
on a less visible way to
ease misfortunes of people
in emerging nations. Insurers 
are developing microinsurance
aimed at giving these populations
access to care and peace of mind
they might otherwise never find.

Microinsurance is low-premi-
um, low-limit coverage for indi-
viduals and small businesses that
typically can’t find or afford tra-
ditional insurance. 

Pharmaceutical maker F. Hoff-
mann-La Roche Ltd. in Basel,
Switzerland, also is in a line of
work that doesn’t always get
glowing media coverage. Big
Pharma often is regarded by the
general public with the same dis-
dain as automobile dealerships,
selling products at vastly inflated
prices that consumers are forced
to pay because they can’t do
without a car or medicine.

But Roche is quietly working
on a project with insurers and
reinsurers to use microinsurance
to expand access to expensive
cancer treatments in emerging
nations, said Catherine Steele,
head of international communi-
cations and public policy at
Roche. “We saw an opportunity
for insurers to provide affordable
cover for the reimbursement of
the costs of cancer treatment,”
she said. 

Call it insurance in small doses.

Cynics will say it is natural
that Roche would back an insur-
ance program that encourages
sales of its product, but Ms.
Steele said the plan being dis-
cussed would “provide access to
all cancer medicines,” not just
Roche products.

A January report, “Insurance
in Developing Countries:
Exploring Opportunities in
Microinsurance,” by Lloyd’s of
London said commercial insur-

ers would be wise to participate
in the microinsurance market.

Besides profits, the report said
microinsurance can provide
insurers with larger, more diversi-
fied risk pools, “benefits to reputa-
tion, and market intelligence and
innovation that can be applied to
other business activities.”

Zurich Financial Services Ltd. is
one insurer that has seen the
upside of writing small policies.
Its Z Zurich Foundation this year
contributed 3 million Swiss
francs ($2.8 million) to the Inter-
national Labor Organization’s
Microinsurance Innovation Facil-
ity founded in 2008 with a grant
from the Bill & Melinda Gates
Foundation. It works with pri-
vate-sector companies to imple-
ment microinsurance projects to
serve low-income populations.

Zurich CEO Martin Senn said
not only is such an approach
good for the bottom line, “it is
important to underpin our com-
mitment to corporate responsi-
bility and actively support the
development of better insurance
services for the less fortunate.”

In other words, those small
doses of insurance can help cure
big problems for the needy and
make insurers healthier down
the road.

Finding some good in
‘bad old corporations’

Commentary

Small doses of insurance,
through microinsurance, can
help cure big problems.

Senior Editor Michael Bradford
can be reached at:

mbradford@businessinsurance.com

MICHAEL
BRADFORD

Chartis Europe S.A. encompasses the property/casualty business
of parent Chartis Inc. across continental Europe, and it sees
significant opportunities to grow. Julio Portalatin, Paris-based
president and CEO of Chartis Europe, recently spoke with
Business Insurance Editor Regis Coccia about its plans in the
European market.

Q: What are Chartis’ activities in
France, its home base?

In France, we have the legal enti-
ty of Chartis Europe, representa-
tive offices as well as a country
operation. That operation contin-
ued to generate good client reten-
tions, well into the 90s, through
the third quarter of 2009 and con-
tinues to perform well. They have
focused themselves on segment-
ing very closely with the type of
business they want to attract and
also expanding in the middle
market. They are looking at a fur-
ther expansion in the aviation
practice as well as what we call
the Private Client Group segment
for high-net-worth individuals.
Those are our next steps in our
expansion in that marketplace.

The financial lines business has
been a mainstay for us in France
and other countries for the last
several years. It has been a big gen-
erator of our growth and we want
to continue to do that, but we
want to diversify as well. You’ll see
us get a little more into the retail
business and segments like avia-
tion and Private Client Group.

Q: Does Chartis see commercial
business flowing through the Pri-
vate Client Group and vice versa?

In the U.S., you tend to find bro-
kers that represent clients in a
horizontal way. In Europe, we
tend to find intermediaries that
specialize in certain segments of
business. In the case of Private
Client Group in particular, we
have found that specialization
among the intermediary group.

While we of course look for
opportunity to not only cross-sell
to a client that we have a new
relationship but to further cross-
sell to clients we have current
relationships with, we find that a
lot of that is multiple-intermedi-
ary controlled as opposed to sin-
gle-intermediary controlled. That
said, we see that as an important
opportunity for us to take these
types of clients and intermedi-
aries into these types of markets
that we expand into. 

We’re pretty innovative in the
way we approach our products
and distribution. Many times,
we’re taking distribution with us
as we move into new products or
new segments, and many times
they’re taking us with them. It

depends on the segment itself.

Q: Why do certain segments, such
as aviation, tend to gravitate
toward specific markets?

Every time we look to expand our
business, we always do an exten-
sive review of the way the busi-
ness is conducted, both tradition-
ally and where we think it’s going
in the future. And they’re not
always the same answer. Tradi-
tionally for Europe, it’s been a
U.K.-centric aviation market. We
see it decentralizing in the years
to come, so we’ve made a proac-
tive play to take advantage of that
decentralization. It’s not necessar-
ily happening as we speak, but we
believe that it’s going to happen
and thus we want to be there
when it does.

It’s not as important to under-
stand where things have been,
but much more important to
understand where things are
going. That’s why in many cases
Chartis has positioned itself in
markets that aren’t quite yet there
but where we think we’re hope-
fully proactive enough to outper-
form others who haven’t figured
it out yet. So markets like China
and India are very important to
us.

When you look at the tradi-
tional base of some of the more
traditional lines of coverages—
you can go back to where we
started in Shanghai in 1919, the
marine business started exploding
in that marketplace as trade
picked up, and we happened to
get there early and take advantage
of that growth.

If you look at the export activi-
ty that takes place in Germany, it
obviously is going to be con-
ducive to the marine business.
That export business is helped or
at times challenged depending on
exchange rates, economic condi-
tions, etc. But Germany is a pret-
ty big market. It has a large export
community. You’ll see a concen-
tration of marine business there
for many, many years to come.
Then you look at where the future
marine business might be going
and some of the developments
happening in Asia. You see China
and Taiwan starting to open up.
So there are some opportunistic
plays for things that are develop-
ing. It’s not always what’s hap-
pened traditionally, but more

importantly what’s happening for
the future.

Q: What strategies are helping
Chartis in Europe cope with difficult
market conditions?

It’s important to be able to adjust
but also to continue to invest.
You can’t just contract and look
at expense savings. Those are
important, for sure, but you also
have to look at opportunities to
take advantage as the economy
continues to improve. The things
that have kept us focused on
what’s important are underwrit-
ing discipline, expense discipline
and continued investing in the
business for long-term returns.
We keep people very focused on
the things that can make a differ-
ence operationally as well as
strategically.

Q: What are some challenges in get-
ting business done across the vari-
ous cultures and markets in
Europe?

We segment our markets. We try
to understand the cultural differ-
ences and the maturity curves for
the different markets. We develop
strategies that are local but maxi-
mize the Europeanness of our
operation and the international
breadth of our operation.

We’re very focused, especially
in a market like this, on multina-
tional and pan-European
accounts where we have the
opportunity to be able to maxi-
mize our network of being in all
the countries of Europe as well as
around the world as European
companies expand. That is a
linchpin that gives us the ability
to establish a solid foundation in
some of the countries so we can
move on to indigenous strate-
gies.

Another piece of this is we have
local staffs as branches of the legal
entity of Chartis Europe in all of
these countries. We don’t have
sales offices, we have branches,
and they’re fully equipped and
fully able to handle the market as
if it were a local player. Some peo-
ple say, “That’s expensive.” At the
end of the day, you invest, you
get a return. It’s an important
strategy for us to be able to look at
those markets and be as local as
we need to be and as global when
necessary.

&Answers
Questions

Opportunity knocking for Chartis



By JOANNE WOJCIK

SAN ANTONIO—By joining forces
with community and public health
organizations, employers can make
their worksite wellness and health
promotion activities go a lot fur-
ther, employer health coalition
leaders say.

Through such collaborations,
employers also can take advantage
of funding resources that might not
otherwise be available to them indi-

vidually, said
Gary Rost, exec-
utive director of
the Savannah
Business Group
on Health in
Savannah, Ga.
In fact, many
grant providers

require private employer involve-
ment to guarantee funding, he said.

Employers also are in the position
to spearhead efforts to improve the
quality of care delivered throughout
their communities, said Sara Paler-
mo, vp, Mid-America Coalition on
Health Care in Kansas City, Mo.

“We see employers as change
agents in the market, so being able
to build on that momentum is real-
ly important,” Ms. Palermo said.

The three coalition leaders
described the work their organiza-
tions have been doing during a pan-
el discussion on Building the Busi-
ness Care for Community Health
Improvement held during the 2010
Integrated Benefits Institute/
National Business Coalition on
Health Joint Health and Productivi-
ty Forum Feb. 8-10 in San Antonio.

The panel was added to the agen-
da of the conference that focused
mainly on worksite health and pro-
ductivity management.

“It’s important because you’re
employers. You’ve got a captive
audience for 40 hours a week at the
worksite, you’ve got lots of opportu-
nity to influence the behavior of
your workforce. But they go home
and they go into communities, and
whether those communities have a
healthy or unhealthy influence on
your workforce is a determining fac-
tor in their health status,” said
Andrew Webber, NBCH president
and CEO, who moderated the pan-
el discussion.

“Employers who are making
incredible investments in worksite
health and productivity activities
should also be thinking about
investing in the community at
large,” Mr. Webber said. “But if your
workforce enters a community with
violence and poor food supplies,
failing schools, poor economic con-
ditions, you add to the list of social
determinants of health that are fac-
tored in your own community.
Your investments can be compro-
mised and limited,” he said.

“Employers need to get engaged
not only in leading health and pro-
ductivity activities at the worksite,
but (also) take the leap in the
engagement and providing leader-
ship and working with others to
improve community health
dynamics as well,” Mr. Webber said.

In fact, the NBCH, which is a
coalition of coalitions, has a five-

year cooperative agreement with
the U.S. Centers for Disease Control
and Prevention aimed at building
partnerships with employers and
other stakeholders to establish evi-
dence-based community health
interventions, he said.

In addition, the NBCH recently
launched a seed grant program to
provide funding to member coali-
tions to help them implement com-
munity health improvement strate-
gies.

While it may seem unusual for
employers to collaborate with pub-
lic health organizations, they share

common goals, Mr. Rost said.
For example, when the Safety Net

Planning Council, a Chatham
County, Ga., initiative involving
clinics for the uninsured and the
underinsured, complained about
emergency room overutilization,
low prescription refill rates and no-
shows at doctor’s appointments,
Mr. Rost pointed out that employ-
ers were experiencing the same
problems among their insured pop-
ulations.

“When the insured commercial
population has the same issues as
the uninsured, then it’s a communi-

ty problem,” he said.
As a first step to address the prob-

lem, the Savannah group is working
with the council and other commu-
nity health organizations to com-
pare insured data against data from
federal clinics.

“We’ve already done it with ER,
and it confirmed what we already
knew,” Mr. Rost said.

To address the obesity issue in the
Kansas City area, MACHC’s Build-
ing a Healthier Heartland initiative
promotes environmental changes
using sustainable, innovative and
replicable evidence-based efforts

that can be shared with other com-
munities, Ms. Palermo said.

In Memphis, “our mission is to
mobilize the greater Memphis area
to achieve excellent health for all.
We’re no longer about improving
anything, because you can improve
and still not be excellent,” said
Christie Travis, CEO of the Mem-
phis Business Group on Health.

“By working across the commu-
nity with multiple stakeholders,
you really can have a way to engage
people in the many places that they
live, play, worship and work,” Ms.
Travis said.

Business Insurance February 22, 2010 | 7

DEPENDABLE STRENGTH FOR MORE SOLID PERFORMANCE.

For more than a century, in every business climate, CNA has been there for our 

customers and independent agents. With an “A” rating for financial strength, 

leading loss prevention programs and claim service expertise, we help companies 

of all types and sizes get a better handle on their risks. When it comes to finding an 

insurance carrier with the perfect balance of protection and support for your daily 

business routine … we can show you more.®

For more information, contact your independent insurance agent or 

visit www.cna.com.

CNA is a registered trademark of CNA Financial Corporation. Copyright © 2010 CNA. All rights reserved.

Business Services

Construction

Financial Institutions

Healthcare

Manufacturing

Professional Services

Real Estate

Retail

Technology

Wholesale Distribution

With stability and focus on your side, you’re in a better position 
to face any new challenge.

www.cna.com

Employers can help workers, communities by reaching out

MORE COVERAGE:
How ‘mental gym-
nastics’ can help
productivity;
healthy workers
mean healthy
profits, page 20.



Return of contingents
not necessarily good
THE RECENT DECISION by five legal and regulatory authorities to
amend agreements banning contingent compensation for major
insurance brokers brings with it more questions than answers.

As we report on page 1, there are clear sides: Buyers see the return
of contingent pay as troubling, while some of the big brokers that
gave up the payments see it as leveling their playing field.

Fundamentally, lifting the ban reverses what former New York
Attorney General Eliot Spitzer established in 2005. Despite various
lawsuits and more than $1 billion in settlements, the industry is no
closer to eliminating
contingent compensa-
tion than it was before
Mr. Spitzer showed up.
What did his crusade
accomplish? And
what, if anything, did
the industry learn?

During the past six
years, we have held to the position that contingent pay, by itself, is
not a problem. The problem is who receives it. Agents can accept
contingent pay from insurers; they represent the insurer. Brokers,
however, represent their clients, the buyer of insurance. We still
believe brokers should not accept bonus payments from insurers for
placing coverage on behalf of clients. Doing so opens the door to
conflict of interest, which is good for no one.

Among the world’s major brokers, only Willis Group Holdings
P.L.C. appears to agree with that principle. Marsh Inc. and Aon
Corp. have not stated whether they ultimately will resume taking
contingent pay from insurers, though analysts expect the financial
impact on shareholders will prompt Marsh and Aon to do so.

Transparency has been cited as the solution to broker compensa-
tion concerns. We agree transparency is critical, but for it to work,
disclosures must be uniform and all brokers must commit to them.
While a small window with a view is better than none at all, it’s not
necessarily satisfactory, either.

Size alone does not 
a systemic risk make
SIZE SHOULD BE one of many factors and not the only factor con-
sidered when determining whether a financial services firm presents
a systemic risk to the U.S. economy.

As we report on page 3, that is the conclusion of a report the Prop-
erty Casualty Insurers Assn. of America is releasing today. The report,
prepared for PCI by NERA Economic Consulting, finds that factors
such as interconnectedness, liquidity risk and transparency must be
taken into account when evaluating systemic risk.

Unfortunately, the financial services regulatory reform bill passed
last year by the U.S. House sets asset size as the sole determining fac-
tor that a financial institution considered a systemic risk should be
subject to assessments to prefund a “systemic dissolution fund.”

Property/casualty insurers rightly believe they shouldn’t be sub-
ject to such a regime. They already are required to support state guar-
anty funds to cover insolvencies. Despite the experience of Ameri-
can International Group Inc.—the woes of which stemmed from a
financial products unit, not P/C operations—one would be hard
pressed to see how even the largest insurers would present a systemic
economic risk. Using asset size as the sole factor in determining sys-
temic risk might work for banks, but it doesn’t for P/C insurers.

The Senate Banking, Housing and Urban Affairs Committee is
about to tackle its version of financial services regulatory reform. We
hope the panel heeds the PCI report and recognizes that while size
matters, size alone cannot determine whether an insurer presents a
systemic economic risk. 

Contingent pay, by itself,
is not a problem. The
problem is who receives it.
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WRITE
Business Insurance welcomes
letters to the editor. The section
is intended to be a forum for
readers’ opinions and
comments. We reserve the right
to edit letters for clarity or
space. We will not publish
unsigned letters. 

Please send your letters to:

Letters to the Editor
Business Insurance
360 N. Michigan Ave.
Chicago, Ill. 60601-3806

fax: 312-280-3174, e-mail:
rcoccia@businessinsurance.com

VOTE
in the BI Online Poll at
www.businessinsurance.com

NEXT WEEK’S QUESTION
Q: Do you routinely request
information on compensation
your broker receives?

THIS WEEK’S RESULTS

QWhat’s the likelihood of a
bipartisan health care

reform bill passing this year?

Somewhat likely

18%

Very likely

2%

Unlikely

42%

No chance

36%
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LETTERS

Health care access
vital to greater good
TO THE EDITOR: The United States is
close to having some version of a uni-
versal health care plan, and we have
arrived at this point feeling more
divided and separate as a nation.
How painful it is to be at this place—
still pointing fingers and looking for
someone else to be the scapegoat,
regardless of which side we are on.
We can’t agree that every person in
America should have health care ser-
vices and we don’t want to see that
“they”—the “uninsured”—suffer. Yet
every time we look away, we suffer
too. It’s unimaginable, really, to be a
country with so many resources, that
we don’t see health care services as a
basic necessity, like working traffic
signals and garbage pickup. 

My career as an insurance execu-
tive, underwriting officer, consultant
and broker has allowed me to wear
many hats. As insurance profession-
als, we know that the market works
best when there is alignment of inter-
ests and everyone benefits. In an
insurance market where one party
consistently has the upper hand,
whether it is the broker, underwriter
or buyer, the imbalance strains the

See LETTERS page 16

PERSPECTIVES
Business Insurance accepts articles from
experts in commercial insurance, risk
management and employee benefits
management for publication in its
Perspectives section.

All articles for the Perspectives page
should address the concerns of the corporate
buyer of insurance; i.e., the risk
management or employee benefits manager. 

All authors must assign the copyright on
the article to Business Insurance. 

To submit a Perspective article query or
for more information, send a note to
biweb@crain.com.



BusinessInsurance.com/RMSummit

Risk Management Summit

Waldorf=Astoria   New York City   March 8-9, 2010

If you work for the above...
You must attend



Zurich adds enhancements 
for financial institutions
SCHAUMBURG, Ill.—Zurich North
America Commercial has rolled out
enhancements of financial institu-
tion management and professional
liability coverage.

The Financial Institutions Select
program is a customizable, menu-
driven policy with more than 75
enhancements tailored to the risks

and litigious business environment
facing management of financial
institutions, Zurich said in a state-
ment. 

Zurich said the policy offers 10
coverage options, including excess
Side A liability; private and public
company securities; and other lia-
bility such as employment prac-
tices, fiduciary, lender and trust
department.

Enhancements include loss pre-
vention and control services such as
electronic discovery consulting and
access to risk engineers from Zurich
Services Corp.

Zurich North America Commer-
cial, based in Schaumburg, Ill., is a
unit of Zurich Financial Services
Group.

For information about Financial

Institutions Select, contact Pamela
Jozwiak, vp, at 410-559-8807 or
Pamela.jozwiak@zurichna.com.

ISO adds geographic 
services to product suite
JERSEY CITY, N.J.—Insurance Ser-
vices Office Inc. has added geo-
graphic services to its risk informa-
tion and management product
suites.

The new services are available
through ISO’s Location and Loca-
tion Analyst products, which use
geographic information system
technology to calculate information
used to manage risk, the company
said in a statement. 

The Jersey City, N.J.-based ISO
said additions include tsunami and

lava services for Hawaii, which
determine if a property is within
Hawaii’s defined evacuation zone
and provide lava-flow information
for the Big Island’s five volcanoes.

ISO said separate enhancements
include premium tax services to
identify appropriate tax codes and
territory names, along with lines of
business subject to premium taxes
for Delaware, Mississippi and South
Carolina.

Location and Location Analyst
uses GIS underwriting databases to
provide address-specific information
for underwriting, rating and analysis
for property/casualty insurers.

ISO is a unit of Jersey City, N.J.-
based Verisk Analytics Inc.

For more information, contact
Linda Hotchkiss, manager of mar-

keting and customer service, at 201-
469-2478 or Lhotchkiss@ISO.com.

IMI installs insurance 
premium calculator
TAMPA, Fla.—Insurance Market
Intelligence L.L.C., an online
resource for commercial property
insurers, has installed a premium
calculator available through its Web
site, the company said in a state-
ment.

IMI said the online tool calculates
nonadmitted Florida property pre-
mium estimates based on surveys
and “continuous market tracking.”

According to Tampa, Fla.-based
IMI, the calculator allows users to
enter total insurance value and set
various parameters such as location,
construction, year built, distance to
coast and occupancy. They then
receive an estimate with average
wind and hail deductibles. 

The premium calculator is avail-
able for an annual cost of $599,
which includes access to the entire
site. It also is open as a free 30-day
trial at www.imicompany.com, under
the tools tab. 

For more information, contact
Dustin Applebaum, managing part-
ner, at 877-770-4051 ext. 111 or
dapplebaum@imicompany.com.

AXIS team focuses 
on renewable energy
LONDON—AXIS Insurance, a unit of
Bermuda-based AXIS Capital Hold-
ings Ltd., has formed a new team to
focus on renewable energy, the
company said. 

AXIS says the London-based team
will insure and determine risks for
producers and distributors of
renewable energy, such as wind tur-
bines, biofuel plants, solar energy
and hydroelectric power generators
among others.

“AXIS Insurance has served the
energy sector consistently since its
inception and as the marketplace
has become more environmentally
conscious, we have broadened our
expertise to meet its emerging
insurance needs,” Jack Gressier,
chairman of AXIS Insurance, said in
a statement.

AXIS named Matthew Melville as
senior vp and Richard Carroll as vp
of the renewable energy team. Pre-
viously, Mr. Melville was chief
underwriting officer and Mr. Carroll
was business development manager
for London-based GCube Under-
writing Ltd.

For more information, contact
Cliff Easton, executive vp, at 44-
207-877-3800 or cliff.easton@axis-
capital.com.
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Products
& Services

TO SUBMIT ITEMS
PRODUCTS & SERVICES
BI’s Products & Services column
reports on new product offerings. 

MARKET MOVES
BI’s Market Moves column reports 
on activities by insurance industry
companies and related entities. 

Please send Product & Services
and Market Moves news to Mike
Tsikoudakis, 360 N. Michigan Ave.,
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Insurers enhance vigilance of potential risks
By MARK A. HOFMANN

What you don’t know can hurt you, a les-
son impressed upon insurers and other
financial firms as the economy tanked.

Insurers found that their risks extended
far beyond traditional issues such as catas-
trophes and reserves (see story, page 12).
Some insurers strengthened internal risk
management systems, including naming
chief risk officers.

“When companies fail, most of the time
it’s not due to some calculated risk. Most of
the time it’s due to risk that ends up being
a surprise to management,” said Samir
Shah, senior vp and CRO for Chartis Inc. in

New York. Surprises can stem from outside
events to which managers have not paid
attention or internal events where “you
think you have everything in place, but
you don’t.”

Not surprisingly, insurers have become
more attuned to managing their risk pro-
files since the economic turmoil began.

Insurers are trying to create a risk man-
agement culture at all levels to break down
silos and identify risks early, said Howard
Mills, chief adviser-insurance industry
group at Deloitte Services L.P. in New York
and former New York insurance superin-
tendent. “The present crisis has taught us
that the devastating risks are those that

cannot be contained to one business unit
or one silo.”

Senior managers and boards are getting
better “dashboard” information on risk,
said Joe Lebens, a senior consultant with
Towers Watson & Co. in Hartford, Conn.
Boards more often are asking senior man-
agers to provide the snapshot risk profile
data that describes the organization’s main
risks and what’s being done to manage
them.

In past 12 to 18 months, Mr. Lebens said
companies are paying more attention to
the amount of risk they want to take and

See RISK next page
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where they want to take it. “We’ve
certainly seen more efforts spent on
defining their risk appetites and risk
limits,” he said.

Jacob Rosengarten, chief enter-
prise risk officer for XL Capital Ltd.
in Hamilton, Bermuda, said people
have to be encouraged to speak
their minds. “Getting the right
information to really smart people
at the right time” is essential, he
said. 

To achieve this goal, XL has
established an enterprise risk com-
mittee, which Mr. Rosengarten
described as a “kind of a public
square where risk themes can be
vetted, discussed and acted upon.” 

He stressed the importance of
having a free flow of information. 

“If you have great mathematics
and a culture that does not encour-
age communication, you have a
smaller chance of succeeding,” he
said. “Models and tools by them-
selves can’t alone be the answer.” 

How insurers manage risk is
drawing attention from regulators
and rating agencies alike.

“We have recently rolled out an
enterprise risk management assess-
ment” that is aimed at life insurers,
said Tim Nauheimer, chief risk
management specialist at the New
York State Insurance Department.

Although only life insurers have
been subject to the assessment, Mr.
Nauheimer said the NYSID plans to
roll out a program for property/casu-
alty insurers later this year. He said
the ERM reviews for the life side

include looking for a separate risk
management function with a CRO
who is the central point of contact. 

“We really look at risk manage-
ment as being part of the 
entire organization,” said Richard
Attanasio, a vp at A.M. Best Co. Inc.
in Oldwick, N.J. “It should be part
of the culture of the organization,”
including everything from under-
writing to investments to succes-
sion planning.

Mr. Attanasio said risk manage-
ment “comes up a lot when you talk
about the type of exposures a com-
pany is writing. We want to under-

stand that when we assign a rating
to the company: What’s their risk
tolerance? What’s their risk
appetite?”

The subject is discussed a lot
more than it was before the eco-
nomic turmoil began. Companies
that already had a good risk man-
agement culture were better able to
manage through the situation, he
said.

“We don’t have a separate rating
category for risk management, but
rather it’s embedded in our
methodology in the different fac-
tors,” said Sarah Hibler, senior vp

and team leader of Moody’s
Investors Service’s U.S.
property/casualty team in New
York. “We look at business funda-
mentals and financial fundamen-
tals. Within each of those cate-
gories, we think about risk manage-
ment and the types of report or
information that companies collect
in order to manage the risk in those
respective areas.”

“Since the meltdown, you’ve had
investment risk. We paid attention
to that that before; we’re doing
more of that now,” said Pano
Karambelas, vp and senior credit
officer of Moody’s U.S. property/
casualty team in New York. “A lot of
categories people think of in risk
management line up with our rat-
ing factors. To the extent compa-
nies are doing ERM on the invest-
ment, we would take that into
account on the investment risk fac-
tor category in our methodology.”

One of the things companies
have been doing and “we would
expect to see more on in risk man-
agement is scenario testing,” said
Ms. Hibler. For P/C insurers, “you
think about product risk that shows
up in reserving risk; you think
about catastrophe risk; and you
think about investment risk,” she
said. She added that when a compa-
ny is considering different scenar-
ios, “we would expect them to
incorporate a lot of risks, but those
are three big risks.”

The management of risk varies
from insurer to insurer, observers
say.

“Reinsurers such as Swiss Re have
been strengthening their risk man-
agement capabilities in recent years,
employing CROs and adding more
people with expertise in actuarial

and financial risk,” Raj Singh,
Zurich-based CRO for Swiss Reinsur-
ance Co., said in an e-mail. “In
order to be most effective, the risk
management function should oper-
ate independently of the other
departments with which it interacts
and have an overview of all the risks
that a company faces.” 

Such a culture can encourage risk
managers to speak up and risk
managers should report directly to
the chief executive, he said. “Risk
governance has improved signifi-
cantly in recent years, providing
more clarity around decisionmak-
ing and encouraging more disci-
pline. Examples of this include
explicit risk limits that are continu-
ally enforced and clear individual
signatory responsibility for all
major deals.”

“While the risk committee of the
board serves as focal point for over-
sight regarding risk management,
the board of directors of Zurich has
ultimate oversight responsibility for
the group’s risk management,” Axel
Lehmann, Zurich-based group CRO
for Zurich Financial Services Group,
said in an e-mail. “On an opera-
tional level, the group CEO has del-
egated oversight of Zurich’s risk
management framework to the
group chief risk officer, who is a
member of the group executive
committee and also reports to the
risk committee of the board.”

“We see more CROs,” said Towers
Watson’s Mr. Lebens. “I think
together with the CEO, the CRO
has been at the forefront of helping
companies do a better job of man-
aging their overall risks.”

But, “the authority or impact or
influence they have varies tremen-
dously,” he said.

CONTINUED FROM PREVIOUS PAGE

Risk: Insurers enhance their vigilance

The risks confronting insurers appear to
become more complex every day.

Traditional risk, notably catastrophes,
remains a core concern for underwriters.
But newer risks, such as inflation and
even advancing technology, must be tak-
en into insurers’ risk management calcu-
lations as well, observers say.

Property catastrophe risk “is and con-
tinues to be the largest risk,” said Joe
Lebens, senior consultant at Towers Wat-
son & Co. in Hartford, Conn. But insur-
ers also must include the “hidden risk” of
inflation. In many cases, reserves might
not anticipate higher inflation, he said.

“Certainly, inflation has to be a con-
cern” given the massive amount of bor-
rowing by both public and private par-
ties, said Jacob Rosengarten, chief enter-
prise risk officer of XL Capital Ltd. in
Hamilton, Bermuda. But he added that
deflation remains a concern as well,
because “the world economy isn’t out of
the woods yet.”

Insurers must manage very complex,
large risks, said Howard Mills, chief advis-
er-insurance industry group at Deloitte
Services L.P. in New York. “They can
manage their exposure to catastrophes,
but they cannot manage when the cat
occurs.” They have to deal with interest
rates and investment earnings. They

must practice careful underwriting and
be aware of what the global climate can
bring that is beyond their control. They
must “be able to survive scenarios that,
prior to the (economic) crisis…many
people thought were so far out there”
that they weren’t taken into account.
However, “scenarios at the edge of prob-
ability can indeed happen,” he said.

“We are a focused insurance company,
so naturally we are exposed to insurance
risks,” Axel Lehmann, group chief risk
officer for Zurich Financial Services
Group in Zurich, said in an e-mail.
“These include exposures to natural
catastrophes or terrorist attacks, but also
risks stemming from our liability insur-
ance lines, which might emerge only in
the future. On the asset side, we are fol-
lowing a very disciplined investment
strategy and match our assets to our lia-
bilities. But to a certain extent, insurance
companies are also exposed to develop-
ments in the financial markets. Here we
are especially vulnerable to a long-lasting
low-interest-rate environment, as this
obviously means lower income on our
investments.”

Insurers have to be careful about how
they use modeling, said Samir Shah, who
recently became senior vp and CRO of
New York-based Chartis Inc. “Insurers are

putting in more sophisticated stuff, but
I’m not sure in all cases that translates
into reliability.” In some cases, it actually
leads to less reliability, he said.

TTeecchhnnoollooggyy  pprrooss  aanndd  ccoonnss
He said one process that insurers are

adopting is capital modeling, which he
said is “absolutely required of them.” But
he also said sophisticated capital models
are not always anchored to the real port-
folio of risk in a company. Mr. Shah said
that because capital models are powerful
and potentially dangerous, insurers
should take the time to assure that the
models are tied to real information.

XL’s Mr. Rosengarten also said some
emerging risks stem from the role of
technology.

“The benefits of technology are typi-
cally much more apparent than the long-
term risks of technology,” Mr. Rosen-
garten said. But “until the risk emerges,
nobody wants to pay for it.”

Insurers must pay attention to changes
in government-initiated actions—regula-
tions, taxes, judicial precedent—that
could affect them. There also is the role
of emerging economies: What if some
products aren’t designed to the same
standards as those of developed
economies? he asked.

Reinsurers must manage risks beyond
what they reinsure, including “risks relat-
ing to credit, to financial markets and to
operations,” Raj Singh, CRO for Swiss
Reinsurance Co. in Zurich, said in an 
e-mail. 

“These risks can come from sources as
diverse as stock market fluctuations, the
impact of tropical cyclones or earth-
quakes, or pandemics which could affect
the book of insured risks or equally the
company’s ability to operate. The main
advantage that a reinsurer has is in the
diversification that the risk pool offers: A
hurricane in Florida has very little to do
with an earthquake in Japan. Because
these risks are uncorrelated and because
the risk of them occurring at the same
time is small, then this diversification
reduces the costs of the risk transfer and
improves capital efficiency for the
client.”

On the other hand, Mr. Singh said,
“there are some risks that accumulate: A
natural catastrophe such as a major flood
can, for instance, cause damage that trig-
gers claims on property policies, on casu-
alty or in life insurance policies. Under
Solvency II, the diversification benefits
and the accumulation effect are ade-
quately reflected.”

—By Mark A. Hofmann

Property catastrophe remains top risk, but others gain ground

‘If you have great mathematics and a culture that
does not encourage communication, you have a

smaller chance of succeeding.’
Jacob Rosengarten, XL Capital Ltd. 
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for professional risk managers.
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Some experts foresee 
permanent decline in
market penetration

By JUDY GREENWALD

Many municipalities and other gov-
ernmental entities are struggling to
bring their bond issues to market
given that only one AAA-rated
municipal bond insurer remains in
the United States, observers say. 

Although there are several efforts
under way to launch new munici-
pal bond insurers, no one is sure
how successful they will be (see sto-
ry below).

Even if they succeed, there is a
general consensus that the insured
portion of the municipal bond
insurance market never again will
reach the 57% penetration it
achieved at its height five years ago. 

Previously, AAA-rated monoline
municipal bond insurers conferred
their own ratings on lower-rated
municipal issues, which permitted
the municipalities to pay lower
interest rates. This more than offset
the cost of the insurance.

The first municipal bond insurer,
American Municipal Bond Assur-
ance Corp., now AMBAC Financial
Corp., began operations in 1971.
Other insurers that followed includ-
ed Municipal Bond Investors Assur-
ance Corp., now MBIA Inc.; FGIC
Corp.; and Assured Guaranty Ltd.

For a long period, municipal
bond insurers thrived. 

“One percent of the municipal
bonds actually default, and they
were enjoying 50% market penetra-
tion in terms of the new bonds
being issued, so from that perspec-
tive, it was a pretty good deal,” said
Dwight V. Denison, associate pro-
fessor of public and nonprofit
finance at the University of Ken-
tucky in Lexington. 

But in the 1990s, the insurers
began to diversify away from the

“plain vanilla” municipal bonds
into structured financial products,
including subprime home mort-
gages, experts say. Then the credit
crisis hit in late 2007 and rating
agencies began to downgrade
municipal bond insurers. 

Assured Guaranty Ltd., which has
units rated AAA by a single rating
agency, Standard & Poor’s Corp.,
now is the only municipal bond
insurer still actively writing new
business, observers say. The Bermu-
da-based insurer, which acquired
competitor Financial Security Assur-
ance Holdings Ltd. last July, was less
heavily involved in the structured
market than its competitors.

About 9% of the municipal bond
market is insured today compared
with 57% at the business’ height in
2005, observers say.

Municipalities, particularly small-
er ones that infrequently come to
market, have suffered as a result,
observers say.

“They’re basically just doing
without,” said Richard Larkin,

director of credit analysis at Herbert
J. Sims & Co., a Southport, Conn.-
based investment banking and bro-
kerage firm.

“It’s had a drastic impact on our
program,” said Robert Lautenberg,
managing director of the Rich-
mond-based Virginia Municipal
League/Virginia Assn. of Counties
Finance. Mr. Lautenberg’s associa-
tion pools local governments’ pro-
jects and then issues bonds. 

In the past, municipal bond
insurance allowed the Virginia gov-
ernmental agencies to put different
credits into one pool. “The bond
insurance brought everyone up to
the same level,” with the local gov-
ernments sharing the insurance’s
cost, Mr. Lautenberg said. 

The bonds traded better because
they were part of a larger bond
issue, but “now that’s not really
possible because of the lack of bond
insurance,” Mr. Lautenberg said.

Eric Johansen, debt manager for
the city of Portland, Ore., said most
of the city’s debt is rated AA or high-
er and bond insurance is not need-
ed. However, certain bonds issued
in urban development projects are
rated A and “historically have bene-
fited from having bond insurance
available.” Its absence has led to
higher borrowing costs for the city,
Mr. Johansen said.

In addition, Portland has been
unable to obtain surety bonds it
previously purchased from munici-

pal bond insurers, said Mr.
Johansen.

“It’s had a huge impact down
here” in Florida, particularly among
small- and medium-size municipali-
ties, said Craig Hunter, public
finance director for the Tallahassee-
based Florida League of Cities. 

“There is a meaningful portion of
the municipal market that is not
being served right now,” said Rod-
ney A. Clark, an S&P analyst.

Mark Young, a principal at Gard-
ner, Underwood & Bacon L.L.C., a
Los Angeles-based public finance
advisory firm, said some municipal
bond issuers have not been able to
access the bond insurance market at
affordable interest rates. Others
have issued bonds, but at “signifi-
cantly higher rates than they would
otherwise have paid” had there
been more bond insurers, he said. 

There are few viable alternatives
aside from doing without bond
insurance, observers say.

“There has been a limited
amount of credit enactment avail-
able in the form of letters of credit
from banks, but banks have tight-
ened credit standards” and these
letters of credit have “really dimin-
ished to a fairly small component of
the market,” Mr. Clark said.

Meanwhile, Assured Guaranty is
charging high rates and being high-
ly selective, observers say. 

Assured “knows the value of their
guarantee” and has priced it appro-

priately, Mr. Young said. 
“They’re getting significant prof-

itability on what’s being issued
today,” Mr. Clark said.

Sean McCarthy, Assured Guaran-
ty’s chief operating officer, respond-
ed to the pricing comments in a
statement: “Our premiums have
been consistent over the past two
years. While we are the only active
bond insurance market, we com-
pete against alternative executions.”

Mr. Clark said if participants now
in development enter the market in
the near term, “then it is likely, we
think, that the insured municipal
issuance will increase, but it is diffi-
cult to say by quite how much.”

“We think the equilibrium is
somewhere between” the 57% it
reached in 2005 “and the 10% or so
it is today, but it’s difficult to say
where the equilibrium will be, and a
lot depends on the strength of the
potential new insurers and how
quickly they are able to launch,”
Mr. Clark said.

Mr. Young said the market has
become bifurcated, with large AA-
rated entities not finding significant
value in insured bonds. However,
there will continue to be a market
for insurance for lower-rated, small-
er, infrequent issuers “where the
insurance will, in fact, be a proxy
for credit review” by the investor. 

“I do not see a return” to a mar-
ket where more than half is insured.
Instead, there will be a 25% to 30%
penetration accounted for by the
smaller entities, Mr. Young said.

There also is the possibility the
situation will remain essentially as
it is today. 

“One potential alternative is, the
longer the period of time that per-
sists with the market being under-
served, the more the issuers and
investors learn to go without bond
insurance,” Mr. Clark said. “In that
scenario, we could have a really
long-term condition where very lit-
tle municipal (bond) issuance is
actually insured.”
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Bond insurer exits put municipalities in a bind

Efforts under way to launch new monoline bond issuers
Several efforts are under way to launch
new monoline municipal bond insurers,
although none has gained traction 
so far.

At least two, backed by the Washing-
ton-based National League of Cities and a
consulting firm, have sought govern-
ment help to get started, so far without
success. 

The National League of Cities is seek-
ing an interest-free federal loan of $5 bil-
lion to get its planned mutual company
started, said Cathy Spain, director, the
center for enterprise programs, at the
League. 

“At this point, because of the lack of a
groundswell of stories about cities not

having access to the market, we have not
been successful in getting the money,”
she said. “We’ve continued to explore
the possibility of finding other sources of
capital which would still be affordable,”
including private capital that “might be
an inducement for the feds helping us
out, too.” 

Robert M. Smith, Somerset, Calif.-
based executive vp of consulting firm
HRF Associates L.L.C., which is seeking a
$25 billion federal loan to launch a
municipal bond insurance company,
said Washington has been preoccupied
with other issues.

“I think if (U.S. Treasury Secretary Tim-
othy Geithner) or President Obama were

actually to have an awareness of this
plan, it would be given serious consider-
ation, but unfortunately I don’t believe it
has gotten to that level yet,” Mr. Smith
said.

Last year, MBIA Inc. ceded its U.S. pub-
lic finance business to a separate entity,
National Public Finance Guarantee
Corp., and hopes to begin writing new
municipal bond insurance business, said
a spokesman for the Armonk, N.Y.-based
insurer, whose units no longer have a
AAA rating. 

It is being held up, though, by litiga-
tion brought by a group of banks object-
ing to the split in its business, and by its
current ratings below AAA. It hopes to

have the situation resolved this year, the
spokesman said.

“We view the litigation as sort of the
critical path towards removing the ques-
tion mark in the minds of investors
about National and getting the ratings up
to a level to facilitate writing material
amounts of new business,” he said.

Other entities that have been formed
to write new business, but have not yet
started, include the Municipal and Infras-
tructure Assurance Corp. and BondMod-
el Co. L.L.C., both based in New York. 

A spokesman for Municipal could not
be reached for comment, while Bond-
Model had no comment.

—By Judy Greenwald

‘There has been a limited amount of credit enactment
available in the form of letters of credit from banks,
but banks have tightened credit standards’ and these
letters of credit have ‘really diminished to a fairly
small component of the market.’
Rodney A. Clark, Standard & Poor’s Corp.
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Risk professionals say
it’s important to have
wide range of insight 

By DAVE LENCKUS

Financial acumen is an invaluable
asset for risk managers committed
to enterprise risk management, but
developing expertise in functions
that other organizational depart-
ments oversee is unnecessary for
success, risk professionals concur.

One independent consultant and
former chief risk officer even
advised risk professionals to develop
a wide range of business insight or
risk becoming “a nerd.” James Lam,
president of James Lam & Associates
Inc. in Wellesley, Mass., invoked
the term to describe a risk manager
whose knowledge is so concentrat-
ed that he or she cannot grasp the
principles of other important func-
tions on which senior management
wants input. 

Risk professionals stressed the
importance of risk managers devel-
oping a strong grounding in finance
and then supplementing that with
other strengths, including soft skills
such as written and oral communi-
cations.

Understanding complex financial
transactions is essential, but being
the top expert is not, risk profes-
sionals say. 

People do not “need to be cartog-
raphers in order to read maps,” said
Carol Fox, a Cincinnati-based con-
sultant and former risk manager. 

“You need to know how to get
results though others,” said Ms.
Fox, who chairs the Risk & Insur-
ance Management Society Inc.’s
standards and practices committee
and was a founding member and
former chair of RIMS’ ERM develop-
ment committee. 

Pete Fahrenthold, who chairs the
ERM development committee, not-
ed that risk managers at organiza-
tions implementing ERM often
report to the chief financial officer
or treasurer and evaluate emerging
risk along with human resources,
operations, finance, governmental
affairs and other departments. 

“To be useful to this group, you
have to understand how it all trans-
lates into the financial statements,”
said Mr. Fahrenthold, managing
director-risk management at Conti-
nental Airlines Inc. in Houston. 

But ERM often is about the pro-
cess of managing risk in general,
not a specific risk, he said. “You pro-
vide the risk analysis structure.”

John Phelps, who as director-
business risk solutions for Blue
Cross & Blue Shield of Florida Inc.
has implemented ERM at the Jack-
sonville-based health insurer,
agreed. He also sits on the RIMS
board and is its treasurer.

At the health insurer, for exam-
ple, Mr. Phelps reviewed the invest-
ment department’s risk-based pro-
cess and determined it was thor-
ough and consistent with the ERM
program. The department also
shares its process changes with risk

management for comment. “We
provide a tool, but we don’t suggest
they’re not the expert,” he said.

Mr. Lam said financial basics with
which risk managers should be
familiar are present and future val-
ues, interest rate compounding,
probability estimation, and eco-
nomic value and risk volatility. That

level of understanding would allow
a risk manager to measure risk accu-
rately as well as integrate risk man-
agement and shareholder value, as
risk imperils cash flow and future
shareholder value, he said.

But there is no need to be an
expert in areas such as currency
hedging, weather derivatives, for-

eign exchange rates and interest
rate exposures, which he said can be
“handled by the experts in those
areas.” 

Mr. Lam advises risk managers to
develop a multi-dimensional skill
set that he describes as a “T set.” 

The vertical axis represents the
skill in which the risk manager is

deeply proficient, such as risk man-
agement, finance, accounting or
law. 

The horizontal axis represents a
broader knowledge base, such as
business management or a master’s
degree in business administration.

With only a vertical axis of
knowledge, “you’d be a nerd,” Mr.
Lam said. “You know a topic
deeply, but it’s not as useful” as
when you also have a firm grasp of
numerous business concepts.

With only a horizontal knowl-
edge base, “you’re a jack-of-all-
trades but a master of none,” he
said. “That doesn’t offer much val-
ue.”

Having financial expertise could
be critical in some circumstances.

For example, the risk manager of
a financial institution “needs to be
more of an expert” on risky finan-
cial instruments, said John
McLaughlin, a senior managing
director and the risk practice leader
at SMART Business Advisory & Con-
sulting L.L.C. in Philadelphia.

Joseph A. Restoule, a past presi-
dent of RIMS, agreed and said the
global financial crisis might have
been mitigated if risk managers at
financial institutions had better
understood their organizations’
practices and dogged senior man-
agement about it.

Today, most financial institu-
tions practice ERM, so those risk
managers need to understand the
core business, said Mr. Restoule,
leader of risk management at Cal-
gary, Alberta-based Nova Chemical
Corp. “As those institutions develop
their risk models and do their stress
testing, (the risk manager) would
have to be fairly involved and
active.” 

Risk managers at organizations
with captive insurers also should be
experts in investment strategy,
many risk managers and consul-
tants said.

Risk managers who are part of a
captive’s executive team or sit on
captive boards “have a fiduciary
duty to understand the investment
strategy of the captive,” Mr.
Restoule said. “And you need to
understand how the strategy is
doing and be able to make adjust-
ments if need be.”

Continental’s Mr. Fahrenthold
agreed, but he said the parent com-
pany’s cash management expert
also would be involved to assist the
risk manager. 

Overall, however, risk managers
overseeing ERM are “trying to look
at the interrelationships between
exposures and the controls that are
in place” across the organizations
and need to be an expert only in the
areas they directly oversee, he said. 

Critically important, he said, is
that with an area outside a risk
manager’s expertise, he or she “has
to know it well enough” to provide
the organization’s audit committee
“realistic input” on the risk controls
in place.

“Otherwise, you’re just a messen-
ger” from the manager of the area
that the audit committee is evaluat-
ing, Mr. Fahrenthold said.
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MBA, certifications key tools 
for growth in risk management
In risk management shorthand, MBA spells suc-
cess. 

Whether practicing for years or just finishing
undergrad work, those who aspire to climb to the
pinnacle of risk management would have a better
chance if they have a master’s degree in business
administration, risk managers and consultants
agree. 

Risk professionals also advise adding profes-
sional certifications.

More than any other course of study, an MBA
gives risk managers the breadth of finance and
business education they need to succeed, espe-
cially as the view of risk expands from operational
perils to enterprisewide risks, experts say.

An MBA “gives you the finance concepts and
opportunities you wouldn’t have just with an
undergrad degree, especially for those looking
to move into the chief risk officer position,”
said Pete Fahrenthold, managing director-risk
management at Continental Airlines Inc. in
Houston and chair of the Risk & Insurance
Management Society Inc.’s ERM development
committee.

“A lot of risk managers are assistant treasurers,
so an MBA would be really advantageous” for
them, said Joseph A. Restoule, RIMS past presi-
dent and leader of risk management at Calgary,
Alberta-based Nova Chemical Corp.

A risk professional’s education should continue
with professional designations, such as the Asso-
ciate in Risk Management and the Chartered
Property and Casualty Underwriter designations,
experts say. 

Now, risk managers with an ARM can earn
what amounts to a graduate designation—an
ARM-E. The new designation is designed for risk

professionals who want to
develop or demonstrate ERM
expertise. 

Cincinnati-based independent consultant Car-
ol Fox, a founding member and former chair of
the RIMS ERM development committee, recom-
mends the designation.

John Phelps, director-business risk solutions for
Blue Cross & Blue Shield of Florida Inc. in Jack-
sonville, advocated the CPCU designation even
for risk managers who are not employed by insur-
ers. The designation demonstrates that the bearer
has “a higher understanding of property/casualty
insurance,” said Mr. Phelps, a RIMS board mem-
ber and officer.

“But the modern-day risk manager is going so
far beyond the property/casualty portfolio in
managing risk that it doesn’t carry as much
weight as an ARM or an MBA,” he added.

Risk managers also should seek out other pro-
fessional designations specific to their industry,
experts advise.

“You have to have enough of an organization-
al perspective to recognize when something goes
wrong,” said John McLaughlin, a senior manag-
ing director and the risk practice leader at SMART
Business Advisory & Consulting L.L.C. in
Philadelphia.

Degrees and designations are “all very good,”
said consultant James Lam, president of James
Lam & Associates Inc. in Wellesley, Mass.

“But nothing beats experience,” said Mr. Lam,
who was a CRO at two companies before entering
consulting. “When I was a CRO and wanted to
hire a risk professional, the most important thing
that I was looking for was experience.”

—By Dave Lenckus

Broad knowledge base best for managing risk

An MBA ‘gives you the finance concepts
and opportunities you wouldn’t have
just with an undergrad degree,
especially for those looking to move
into the chief risk officer position.’
Pete Fahrenthold, Continental Airlines Inc. 
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SPECIALTY RISKS

IN THE CIRCUIT COURT OF COLE COUNTY, MISSOURI

IN RE: )
) CV185-1206CC

TRANSIT CASUALTY COMPANY ) Division IV
IN RECEIVERSHIP ) Administrative Order File

NOTICE OF HEARING ON SPECIAL DEPUTY RECEIVER’S 
APPLICATION FOR CLAIMS CLOSURE ORDER

The Special Deputy Receiver (SDR) of Transit Casualty Company in
Receivership has filed an Application requesting that this Court enter its Order directing
the SDR to refuse consideration of any Post-Bar Date claims in the estate because it
will, inter alia, “prejudice the orderly administration of the liquidation.”  The Court has
considered the SDR’s Application and hereby Orders that:

A HEARING SHOULD BE HELD IN DIVISION IV OF THE COLE COUNTY
COURTHOUSE ON MARCH 4, 2010 AT 2:00 P.M. CENTRAL TIME TO CONSIDER WHY
THE SDR’S APPLICATION SHOULD NOT BE GRANTED AND SUCH AND ORDER
SHOULD NOT BE ISSUED.  

This Notice of Hearing should be published in each of the following within a
reasonable time before said hearing: Wall Street Journal, Business Insurance, USA
Today, Los Angeles Times and the St. Louis Post-Dispatch.  Such notice shall also be
mailed to the Transit Creditors Committee, to the creditors who receive distribution
checks, which includes all state guaranty funds and Transit’s major policyholders and to
any other creditors or potential creditors that the Special Deputy deems appropriate.

SO ORDERED
/s/

Byron L. Kinder, Circuit Judge
Dated this 16th day of February, 2010.
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UP
CLOSE
STEVE COOPER

NEW JOB TITLE: New Berlin, Wis.-
based president of United
Heartland, a workers
compensation insurer and
subsidiary of Blue Cross Blue
Shield of Michigan.

PREVIOUS POSITION: Lansing,
Mich.-based vp of claim
operations and third-party
administrator at Accident Fund
Insurance Co. of America, another
Michigan Blues subsidiary.

GOALS FOR NEW POSITION: I would
like to continue the tradition of
success at United Heartland. It’s
really a premier, high-service
workers compensation insurer. I
want to focus on growing the
business geographically. I would
also like to go deeper in states we
already have a presence in. I would
also like to continue to grow
partnerships with agents so they
have the knowledge and tools they
need to work with United
Heartland.

INDUSTRY CHALLENGES: Anybody
in workers comp right now is
dealing with this prolonged soft
market. The economy is taking a
toll on workers comp. We’ve seen
a large declines in employment,

hence payroll, which drives down
premiums. Workers comp
insurers are also having difficulty
achieving underwriting profits.
Complicating all of this is the rise
in medical costs as a percentage
of overall losses. Workers comp
insurers really need to focus on
the medical cost piece of this. 

INDUSTRY OUTLOOK: There is no
sign of a hardening insurance
market in terms of pricing.
Investment income has been
pretty good. That’s a double-
edged sword, because if it
continues to provide the lift for
earnings, then there are some
insurers than can operate with
the underwriting loss and recoup
it on the investment gains. It’s a
tough dynamic right now. We
expect the market to continue to
be competitive pricewise. You are
going to see a lot of insurance
companies focus on their internal
expenses, which I think will
provide a benefit to United
Heartland because we have really
focused on service and
underwriting. As other insurers
look at their spending, I would
expect to see a drop in service. 

FIRST MARKET JOB EXPERIENCE:
I was a claims rep for Aetna
Casualty & Surety (Co.).

VISIT www.businessinsurance.com/ComingsandGoings
for a full list of this week’s personnel moves and promotions.
Check our Web site daily for additional postings and sign up
for the weekly e-mail.

TO SUBMIT ITEMS
Business Insurance would like to
report on senior-level changes
at commercial insurance
companies and service
providers. Please send news and
photos of recently promoted,
hired or appointed senior-level
executives to: 

Mike Tsikoudakis
Business Insurance
360 N. Michigan Ave.
Chicago, Ill. 60601-3806 

mtsikoudakis@businessinsurance.com

Comings
& Goings

POSTING THIS WEEK 
AGENTS:
■ Iron-Starr Excess Agency Ltd.

BROKERS:
■ JDW Insurance
■ Lockton Cos. L.L.C.
■ Lockton Dunning Benefits

INSURERS:
■ Assurant Inc.
■ Chartis Inc.
■ Fireman’s Fund Insurance Co.

MANAGED CARE:
■ Harvard Pilgrim Health Care Inc.

OTHER PROVIDERS:
■ Buck Consultants L.L.C.
■ North American Training Group Inc.

process and creates a backlash. For a
while, the party that can dominate
feels secure, but it always falls apart,
doesn’t it? We have too many scan-
dals and market cycles to ignore this
reality. Let’s take our knowledge
gained from this experience and
apply it to the current state of the
availability of health coverage.

How are we impacted by people
not having adequate or any health
care insurance? Taxpayers pay the
cost to subsidize the community hos-
pitals (that) treat the uninsured.
Insured people pay a portion of our
premium to cover the costs of the
uninsured indirectly. Business owners
struggle when their workforce is not
reliable because the employees are try-
ing to take care of sick selves, children
and extended families. Schools lose
out on revenue when their students
can’t make it to class. Personally, we
feel a loss of integrity as we discon-
nect from the reality that other
human beings are sick or need medi-
cal care, and don’t get it because they
don’t have the money. We are in the
backlash—look at the health care cov-
erage debate. It is very interesting that
the people who actually have insur-

ance are the loudest voice, trying to
deny the imbalance. The lack of cov-
erage for everyone is impacting our
society on every level already and yet
we want to continue to deny it—to
protect “ourselves” and ignore
“them.”

In this debate, there is no “them”
as hard as we might try to create a
divide. If we are one of the fortunate
who have health insurance, do we
marginalize those who don’t have
coverage as people that we cannot
relate to? Do we label them as “poor?”
Or “uneducated” low-end laborers?
These paradigms are ridiculous—talk
to your brother, sister, friend, neigh-
bor or co-worker and you’ll quickly
find people who have lost coverage
because they have lost their jobs,
regardless of their socioeconomic sta-
tus. Talk to me. I became a consul-
tant/independent contractor and lost
benefits as a result. It was a conscious
choice to change my status as it was
mutually beneficial to my former
employer and my family. I anticipat-
ed that I would pay for my own
health insurance. However, I can’t
qualify for health insurance on my
own because of postpartum depres-
sion nine years ago, despite my doc-
tor’s written assurances to potential
insurance companies that I do not
present any risk currently. As a mid-

dle-aged, college graduate with a good
career and solid income, I could not
have imagined I would go without
health insurance and, at one point,
the only option to get my son cover-
age was to enroll in the state program
for low-income families. I became one
of “them,” those “uninsured” that I
had always ignored as a statistic.

It has been hard for many of us to
accept that we need to scale back in
our lifestyle because of the recession.
At a time when we are already cutting
expenses, both in our personal and
corporate budgets, it feels impossible
to think about taking on another
financial burden—the possible
increased cost of health insurance.
But it is not impossible, just hard.
Let’s move beyond this, together.
Let’s support each other to connect to
what is for the highest good of all,
including ourselves, and get health
care reform in place, so that our gov-
ernment can move onto tackling the
next seemingly impossible problem.
Our greatest hope is that we can tack-
le tough problems and still stay con-
nected, to find solutions that will sup-
port the whole, instead of just the
lucky ones. 

Chris Reese
Owner

Chris Reese Consulting
Fallbrook, Calif.
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Caremark PBM clients to improve
care for patients who either don’t
respond to their medications or
have adverse reactions.

In the Medco and CVS programs,
the employer generally picks up the
tab for the largely voluntary testing
of how genetic variation affects
response to drugs. 

While the testing “is not cheap,”
said Dr. Martin Sepulveda, vp-inte-
grated health services at Armonk,
N.Y.-based IBM Corp., “the return is
very high if it is done on the patient
who needs it.”

The genetic tests cost about $300
on average, said Kristin Begley,
national pharmacy practice leader
at Hewitt Associates Inc. in Los
Angeles.

But if just one patient benefits
from the genetic test for warfarin
use, IBM saves between $12,000
and $13,000 by avoiding a hospital-
ization due to an adverse drug reac-
tion, Dr. Sepulveda estimated.

IBM was among early users of
Medco’s personalized medicine ser-
vices in a pilot program involving
27 employers that began in 2008. 

“The pilot demonstrated to us
that it could be provided in a way
that was considered of value and
respecting of patients and physi-
cians to make decisions,” Dr. Sepul-
veda said.

In the Medco pilot and program,
the PBM directly contacts doctors
after receiving notification that
either warfarin or tamoxifen have
been prescribed.

Those drugs were targeted
because Medco’s medical data
showed that 25% of people who
started warfarin either had excessive
bleeding or a blood clot within the
first six months, said Dr. Jane Bar-
low, vp of business solutions at the
Franklin Lakes, N.J.-based PBM. 

Other Medco research showed
that about 10% of women don’t
metabolize tamoxifen, she said. “In
those poor metabolizers, the rate of
(breast cancer) recurrence is 30%
higher within two years” than
women who metabolize the drug,
Dr. Barlow said.

Although Medco’s personalized
medicine program is limited to
those two drugs, it is researching
other drugs, such as those used to
treat HIV, cardiovascular disease
and cancer “to determine whether a
particular drug is safe for a person to
take, whether it’s the right dose and
whether they’ll metabolize it cor-
rectly,” Dr. Barlow said.

CVS’ personalized medicine pro-
gram will be introduced to a hand-
ful of large, self-insured employers
and several health plans in the sec-
ond quarter, said Dr. Troy Brennan,
the PBM’s chief medical officer in
Woonsocket, R.I. 

Initially, it will involve genetic
testing for two drugs: Herceptin,
used to treat cancer, and Plavix, an
arterial plaque-reducing drug, he
said.

Dr. Brennan said the involve-
ment of PBMs in genetic testing is a
natural extension of their services.
Aside from ensuring the most effica-
cious treatment, testing also lowers
pharmacy costs, particularly for
expensive specialty drugs, he said.

“Most of the drugs are in the
specialty area,” such as oncology
drugs. The pharmaceutical indus-
try “wants the drugs to be used for
all patients. The whole design here
is to target them to the most
appropriate people,” Dr. Brennan
said.

Commenting on the program,
Mike Thompson, a principal at
PricewaterhouseCoopers L.L.P. in
New York, said: “This is where
patient safety, cost and quality all
congregate. We pay for drugs if
they’re on a formulary, but we don’t
check to make sure if that drug is
the best for a particular individual.
To the extent that you can improve

patient safety, quality and save
money, that’s a winning combina-
tion.”

While some employers embrace
personalized medicine, other
employers are hesitant, said Ritu
Malhotra, Chicago-based vp and
clinical pharmacy consultant at
Segal Co.

“We think it’s an exciting new
benefit focus. What we haven’t seen
is a lot of our clients at the point
where they have enough supportive
evidence to fund the genetic test-
ing,” Ms. Malhotra said. “There
needs to be more research and clin-
ical evidence,” she said.

But Amy Miller, public policy

director at the Washington-based
Personalized Medicine Coalition, an
education and advocacy group of
which Medco and CVS are mem-
bers, said the list of drugs and avail-
able genetic tests has grown in
recent years, particularly specialty
drugs. 

In fact, the U.S. Food and Drug
Administration has published a list
of drugs for which genetic testing
should be considered, she said. The
FDA also includes such recommen-
dations in the drug information
that pharmacies package with the
drugs, she added.

“What we don’t yet know is how
to personalize drugs used to treat

more common conditions such as
hypertension, diabetes or (reflux
disease), Ms. Miller said.

The Genetic Information
Nondiscrimination Act of 2008 also
may play a role in advancing per-
sonalized medicine, which includes
this form of genetic testing, she
added.

“Before GINA was passed, people
avoided genetic tests because they
thought the information would be
used against them or their families
in getting insurance or even jobs,”
Ms. Miller said. But now, “an
employer can’t discriminate against
you and your health insurer can’t
drop you.”
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Tests: Genetic testing eyed for ways to fine-tune pharmacy benefits



Q: Earlier this month, the NYSID pub-
lished the final version of its producer
compensation disclosure regulation. As
you know, the Risk & Insurance Man-
agement Society Inc. and the Indepen-
dent Insurance Agents and Brokers of
New York object to the new regulation
saying, in RIMS’ case, that you didn’t
go far enough and, in IIABNY’s case,
that you went too far. Does that mean
that the department got it right?

I think there’s sort of a lazy analysis
that can run in that direction, but I
don’t think that’s the best way to
look at it. Often times in the regula-
tory process, you end up with people
who are unhappy with the result and
it’s probably not the best way to
judge things. Having said that…we
think we did the best job we could in
balancing all the various competing
interests. We obviously wish there
was more effort to kind of embrace
this regulation and work with us on
implementing it going forward, but
these interest groups have their com-
plaints and they’re obviously free to
air them.

Q: Do you think other states will look to
New York’s disclosure rule as a model
and adopt similar regulation?

We’ve had conversations with other
states through the (National Assn. of
Insurance Commissioners) and
through informal conversations. I
think they’re obviously taking note of
the work that we’ve done. A few states
seem to be somewhat interested in
pursuing something like it. There’s
also an NAIC model that a few of the
states have adopted—we think our reg
is a little stronger than that—but over-
all I would have to say that in seeing
the very difficult political process that
we’ve gone through in getting this reg
out, I’m guessing that most of the oth-
er states won’t have an appetite for
taking on this issue.

Q: Before joining the NYSID, you were
with the New York attorney general’s
office and actually spearheaded former
Attorney General Eliot Spitzer’s bid-
rigging investigation of Marsh & McLen-
nan Cos. Now that things have come
full circle, what’s it like having been
part of the effort to curtail contingents
and now being part of the effort that
brings them back?

Mixed feelings, obviously. I still am
very proud of the work that we did at
the AG’s office. I think pretty much
everyone who worked on those cases,
including a number of people who
moved over here to the department
and the folks at this department who
worked with us at the time, are very
proud of the work that we did. I think
we brought to light a lot of very trou-
bling practices in the industry and
caused a lot of people inside the
industry to take a look at those prac-
tices, to be a little more introspective
about how the compensation struc-
tures work, the value of transparency,
whether certain types of compensa-
tion are problematic or not. It aired
those issues. It caused a lot of public
debate about those issues, and where
we’ve ended up is with a focus more
on transparency than on something
like banning contingents. But that’s
where the bus has gotten us. I don’t
think it’s a bad thing where we’ve
ended up. I think it’s certainly better
than where the industry was before
all of this.

Q: Do you personally think contingent
commissions should be eliminated from
the insurance brokerage industry?

Well, I think back at the time of the
investigations we found a lot of bad
behavior and outright fraud and bid
rigging…and at that time we’d really
been looking at fashioning a remedy
for that. The first remedy was obvi-
ously getting those brokers to pay
back a lot of money to their clients
who had been harmed. But obvious-
ly we wanted to go beyond that and
try to come up with ways to prevent
that kind of behavior from happen-

ing again and that had to include dis-
closure as the first level. And then
when we looked at contingents, we
realized that a big problem was that
disclosure, when it comes to contin-
gents, is really very difficult. It’s
something that we’ve struggled with
right through this regulatory process
to the present day. So at the time, it
made sense to say that this was a type
of compensation that should just be
off limits since it is so difficult to dis-

close. At the end of the day, I think
that the problem with banning
something like contingents is that
there’s a lot of difficulty in line draw-
ing. There are lots of different forms
of incentive compensation, includ-
ing some of the upfront types of
compensation that brokers and
agents have always gotten, which
provide powerful incentives for peo-
ple to steer business. So transparency
is probably the best fix. Maybe there
could be more robust transparency in
certain parts of the market, but this, I
think, is the ultimate best solution.

Q: Although you were not at the New
York attorney general’s office at the
time the bid-rigging cases went to trial,
how do you feel about the outcomes of
those trials where there were many
more acquittals than convictions?

You have to have respect for the
criminal process, really. I think there
was ample evidence in each of those
cases to bring the cases that our crim-
inal prosecutors brought. And at the
end of the day, there were a few con-
victions, some acquittals, and you
just have to have respect for that pro-
cess and for the work that the judge
did in that case.

Q: It’s been more than five years now
since Mr. Spitzer’s bid-rigging suit
against Marsh. What do you see as the
legacy of his investigations into the
insurance brokerage industry?

Well, I think it’s part of a larger legacy
overall that really addressed issues
with conflicts of interest. I think you
see it both in the insurance investiga-
tions and in a number of the other
Spitzer investigations—the troubling
behaviors that result from unman-
aged conflicts of interest. And I think
it’s caused this industry to take a look
at that. I think you see some of the
focus in the insurance agent and bro-
ker world really embracing trans-
parency and using it to sort of tout a
value proposition where they don’t
take certain types of payments. And I
think this debate about different types
of compensation and transparency
will probably continue, but it’s obvi-
ously better for this debate to be hap-
pening in a public forum in the regu-
latory process. Those investigations
really brought all of this to light.
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After issuing its new producer compensation disclosure rule on Feb. 10, the
New York State Insurance Department, together with four other state
regulatory and legal authorities, agreed to amend the terms of the world’s
three largest brokers’ 2005 settlement agreements, allowing them to once
again collect contingent commissions. Under the new agreements
announced last week, Marsh & McLennan Cos. Inc., Aon Corp. and Willis
Group Holdings P.L.C. agreed to comply with the NYSID’s new disclosure
regulation nationally. The NYSID’s Matthew J. Gaul, who recently was
named deputy superintendent for life insurance, talked with Business
Insurance Senior Editor Sally Roberts about the amendments, New York’s
disclosure rule and the events that led up to them.

&Answers
Questions

Closer look at N.Y.’s disclosure rule

N.Y. not expected
to be model for
disclosure rules
Producer compensation regulation
‘unlikely’ to be widely adopted

By SALLY ROBERTS

While New York often is looked to as a model for regula-
tory reform by other states, industry observers, including
the New York State Insurance Department, do not expect
the state’s new producer compensation disclosure rule to
be widely adopted.

The NYSID published the final version of its disclosure
regulation in the New York State Register on Feb. 10—one
year and five revisions after publishing its first draft. 

Under the regulation that goes into effect Jan. 1, 2011,
producers operating in New York state must, among oth-
er requirements, disclose to clients their role in the insur-
ance transaction and whether they will receive compensa-
tion from an insurer based on the sale. Further informa-
tion about the nature, amount and source of that com-
pensation must be disclosed to clients upon request.

The Risk & Insurance Management Society Inc. object-
ed to the rule, saying the NYSID did not go far enough in
protecting consumers. The Independent Insurance Agents
and Brokers of New York said it plans to file suit against
the NYSID in an attempt to block implementation of the
regulation, which it says is too onerous.

Matthew J. Gaul, former special counsel and now
deputy superintendent for life insurance at the NYSID,
said given the difficulties in promulgating such a regula-
tion, he does not see it being widely adopted by other
states.

“A few states seem to be somewhat interested in pursu-
ing something like it…but overall I would have to say
that, in seeing the very difficult political process that
we’ve gone through in getting this reg out, I’m guessing
that most of the other states won’t have an appetite for
taking on this issue,” Mr. Gaul said.

Industry observers agree.
If one were to look at the “trajectory” since October

2004 when former New York Attorney General Eliot
Spitzer filed his fraud and bid-rigging suit against Marsh &
McLennan Cos. Inc., the resulting battles have gone in the
opposite direction, said Joel Wood, senior vp-government
affairs for the Council of Insurance Agents and Brokers
based in Washington.

Most of the major litigation that resulted has been
resolved, with many acquittals; the assumption that the
rest of the industry would adopt similar transparency and
business practices spelled out in various settlements did
not occur; and there has been “no traction” to the Nation-
al Assn. of Insurance Commissioners’ producer compensa-
tion disclosure model, which came out in 2004, he said.

So while New York often is the model for states in reg-
ulation generally, “it’s unlikely” that its new disclosure
regulation will be adopted across the board, Mr. Wood
said.

“We’re not anticipating any additional states taking
action based on New York,” said Wes Bissett, Washington-
based senior counsel-government affairs for the Indepen-
dent Insurance Agents and Brokers of America, who
described New York’s rule as “very much an anomaly.”

He noted that when the NAIC and National Conference
of Insurance Legislators adopted model disclosure laws in
2004 and 2005 to address the issue, some states adopted
legislation based on the NCOIL model. 

Since then, however, states have been “very quiet” on
the issue, Mr. Bissett said.

Illinois Insurance Director Michael T. McRaith said he’s
not looking to adopt a similar disclosure regulation.

“What we’re interested in in Illinois is the same as every
commissioner and department of insurance is interested
in, and that is providing the clients and consumers with
the information they need to make educated decisions,”
Mr. McRaith said. “We encourage consumers to do their
part, which is to be aggressive in shopping for insurance.
Also, though, producers have the responsibility to commu-
nicate fully and completely with their clients. Whether we
need to have a law or regulation to that effect, that’s an
issue we’ll leave to the legislature to decide.” 

LISTEN to a podcast of this
and other interviews online at
www.BusinessInsurance.com



general and insurance director
amended Arthur J. Gallagher’s set-
tlement agreement, allowing the
Itasca, Ill.-based broker to once
again accept contingent commis-
sions.

Last week’s decision to also lift
the ban on Marsh, Aon and Willis
reflects the desire to help consumers
by providing a level playing field for
insurance agents and brokers, on
which they can easily be compared,
the attorneys general of New York,
Illinois and Connecticut and the
insurance departments of Illinois
and New York said.

According to RIMS, though, “the
investigations, admissions and fines
that led to the 2005 agreements
banning such commissions prove
that these practices can be, and
were, manipulated at the expense of
the insurance consumer. Without
strong consumer protections in
place, RIMS has strong reservations
about a policy that permits contin-
gent commissions again, and this
development illustrates why RIMS
so vigorously fought for a strong
rule.”

On Feb. 10, the NYSID issued its
final producer compensation disclo-
sure rule, which takes effect on Jan.
1, 2011, and differs greatly from its
original draft that would have man-
dated disclosure of compensation.
Under the final regulation, produc-
ers operating in New York must,
among other requirements, disclose

to clients their role in the insurance
transaction and whether they will
receive compensation from an
insurer based on the sale. Further
information about the nature,
amount and source of that compen-
sation must be disclosed to clients
upon request.

Scott Clark, director of RIMS’
external affairs committee, noted in
the statement that after Arthur J.
Gallagher was given the green light
to resume collecting contingents,
RIMS expected that New York and
other states would follow suit with
the other brokers. The New York-
based society had hoped, however,
that in the absence of a contingent
ban, New York would adopt a
mandatory compensation disclo-
sure rule, Mr. Clark said.

“Unfortunately, the final regula-
tion does not live up to that stan-
dard, and instead the burden to
request full disclosure has been
placed squarely on the consumer,”
said Mr. Clark, who also is risk and
benefits officer for Miami-Dade
County Public Schools.

Other risk managers echoed
RIMS’ disappointment.

“I don’t think it’s right,” said Bill
Milaschewski, director of risk man-
agement for Boston-based global
specialty chemical and materials
manufacturer Cabot Corp. “I think
that the duty of the regulator is to
protect the public, and a broker…is
an agent of the consumer, and to
protect the consumer, I think it is

appropriate that there is a ban…on
contingent commissions.”

Mr. Milaschewski noted that this
is especially the case with smaller,
middle-market companies that may
not have risk managers to ensure
full disclosure by their brokers. 

David S. Hershey, Portsmouth,
N.H.-based risk manager for
Sprague Energy Corp. and its hold-
ing company Lexa International
Corp., also takes exception to New
York regulators’ actions.

“In this day and age where every-
body is talking about increased reg-
ulation on Wall Street, here we
have one of the biggest insurance
violators (American International
Group Inc.) in the state of New
York, and the very regulatory body
that would be responsible for full
disclosure regulation and consumer

protection (is) flip-flopping” on the
issue of contingent commissions
and mandatory producer compen-
sation disclosure regulation, he
said. 

“If they can’t side with the con-
sumer in this day and age on the
doorstep of the taxpayer’s involun-
tary bailout of AIG, what needs to
happen? I just don’t understand
that,” Mr. Hershey said.

Brad Wood, senior vp-risk man-
agement for Marriott International
Inc. in Bethesda, Md., said that
regardless of lifting the ban on con-
tingents, “one would hope that all
brokerage firms would swiftly come
out and publicly reassure policy-
holders that they will not accept
contingent commissions. Risk man-
agers don’t want to go back to the
past, questioning whether their bro-

kers’ incentives are cross-purpose
with policyholders’ interests.”

Other risk managers say the focus
now should be on transparency.

“I understand why (New York
authorities) ruled the way they did.
There’s a perception out there by
these brokers that there was an
unlevel playing field—that’s debat-
able, but that was their perception,”
said Raymond J. Alletto, vp-risk
management for United Rentals
Inc. in Irving, Texas.

“The important thing to remem-
ber, I think...is transparency and
full disclosure are still key require-
ments,” he said. “Risk managers
really need to be very clear, unam-
biguous and direct with their bro-
kers in setting their expectations for
compensation.” 

Jessica Maldonado, director of
enterprise risk management at Cen-
terline Capital Group in New York,
said she believes “there should be a
level playing field for agents and
brokers” and “that brokers provide
value to the insurers and should be
compensated in return.”

However, brokers need to be
“transparent in identifying revenue
derived from contingent commis-
sions” and they need to come up
with “an appropriate formula for
determining contingent commis-
sions that ensures there will be no
conflicts of interest and that the
clients’ best interest remains at the
forefront,” Ms. Maldonado said.

In its statement, RIMS urged Aon,
Marsh and Willis to commit to full
compensation disclosure “above
and beyond” NYSID’s regulation.
“Such action would go a long way
toward building trust and strength-
ening the relationship between bro-
ker and purchaser,” it said.
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gents, Willis reiterated its stance
that it will not.

The Risk & Insurance Manage-
ment Society Inc., for one, blasted
the decision to lift the ban and said
NYSID’s new disclosure standard
does not go far enough to protect
insurance buyers from potential
abuse.

The new disclosure rule and lift-
ing the ban on contingents brings
full circle the compensation scandal
that erupted in October 2004 when
former New York Attorney General
Eliot Spitzer filed a fraud and bid-
rigging suit against New York-based
MMC. His subsequent probes into
broker compensation and other
issues resulted in lawsuits and settle-
ments with several other brokers
and insurers in 2005 and 2006, and
set into motion similar investiga-
tions and settlements in other
states, including Connecticut and
Illinois.

But while many had predicted
that contingent commissions
would disappear and the industry
would move toward more uniform
compensation practices, it never
happened. And it didn’t take long
before the world’s largest brokers
began to complain that the result-
ing two-tiered market—where a vast
majority of agents and brokers

accepted contingents and were not
subject to the same disclosure stan-
dards—put them at a competitive
disadvantage.

Recognizing this, the Illinois
attorney general and director of
insurance agreed in July 2009 to
amend Arthur J. Gallagher & Co.’s
settlement agreement and lift its
contingent ban. It was generally
assumed at that point that authori-
ties in New York and other states
would follow suit with Marsh, Aon
and Willis.

In announcing its revised stance
last week, the NYSID said con-
sumers will be the beneficiaries. 

“In the five years since the origi-
nal settlements, the nation’s four
largest brokers…had been operating
under different rules from the
majority of brokers nationwide,
making it difficult for consumers to
easily and accurately compare com-
pensation and incentives, thus dis-
torting the market,” the NYSID said
in an e-mail. “Under the amended
agreement, Marsh, Willis and Aon
have agreed to comply with the
New York State Insurance Depart-
ment’s newly issued producer com-
pensation disclosure regulation
nationally. This means one clear
standard will apply throughout
New York for all insurance con-
sumers and nationally for all con-
sumers of these brokers.”

While Marsh and Aon did not
specifically say whether they intend
to resume collecting contingents,
Willis last week reiterated its long-
standing position that such incen-
tive payments constitute a conflict
of interest and Willis will continue
to refuse to collect them on its retail
business.

“You can’t, in our opinion…rep-
resent the buyer when you’re taking
profit-based or growth-based con-
tingents” from insurers, said Don
Bailey, CEO of Willis North Ameri-
ca, in an interview.

Furthermore, “contingents are
not paid out often until 12 to 14
months after the transaction. You
can’t sit in front of a client and tell
them how much you are going to
make on a contingent until about a
year-plus down the road. So from a
transparent standpoint, you can’t
be fully transparent unless you tell
clients exactly what you’re mak-
ing,” Mr. Bailey said. “These things
are mutually exclusive.”

While Willis may not resume col-
lecting contingents, it said in a
statement that it “welcomes” the
new agreement that “relieves us of a
number of technical compliance
obligations that have imposed sig-
nificant administrative and finan-
cial burdens on our operations that
we do not believe benefit our
clients.”

In a statement, Marsh said it “is
committed to integrity and trans-
parency, and to serving our clients’
best interests. The actions by the
New York State Insurance Depart-
ment and the New York attorney
general have helped to restore a lev-
el playing field for MMC and other
insurance intermediaries. We com-
mend the NYSID and NYAG for
applying consistent, mandatory
compensation disclosure standards
across our industry.”

Similarly, Aon said in a statement
that it “very much appreciates the
moves made toward consistent
business practices for all brokers.
However, our overriding considera-
tion is to act in the best interests of
our clients at all times.”

Neither Marsh nor Aon said
whether they will resume taking
contingents. However, an Aon
spokesman noted that the Chicago-
based broker has “no current plans
to do so.”

Analysts say they believe both
brokers will resume the practice
ultimately.

“With Marsh and Aon, there’s no
question, in my opinion, they will
push for these payments,” Keith
Walsh, an analyst with Citigroup
Research in New York, said last
week. “But I think they want to be
measured in the approach they take
and communicate with their cus-

tomers before they talk to Wall
Street about it.”

Mr. Walsh estimated contingents
could enhance the brokers’ rev-
enues by 3%, which would translate
into a 5% to 10% positive impact to
the bottom line. “That isn’t going
to come in right away,” Mr. Walsh
said. “That’s more of a 2011, maybe
spilling into 2012, full run-rate
event.”

Meyer Shields, an analyst with
Stifel, Nicolaus & Co. Inc. in Balti-
more, said he also expects Marsh
and Aon to again collect the incen-
tive payments. “There is some value
there that the company and, there-
fore, its shareholders are not getting
right now,” he said.

Cliff Gallant, an analyst with
Keefe, Bruyette & Woods Inc. in
New York, said he sees Marsh as the
most likely beneficiary of the new
agreement. 

“MMC was clearly the broker
most hurt by the loss of contingents
and for various reasons—including
poor management, loss of employ-
ees, low morale—struggled to
restructure,” he wrote in a client
note last week. “In our view, a rela-
tively small portion of the lost rev-
enues have been restructured.
While the return of contingents will
be gradual and unlikely to ever near
former levels, we expect an eventu-
al earnings lift.”

CONTINUED FROM PAGE 1

Contingents: Ban on incentive payments lifted for big brokers

Reaction: Buyers say
contingents invite conflicts

‘Unfortunately, the final regulation does not live up to
that standard, and instead the burden to request full
disclosure has been placed squarely on the consumer.’ 
Scott Clark, Risk & Insurance Management Society Inc.

‘I understand why (New York authorities) ruled the
way they did. There’s a perception out there by these
brokers that there was an unlevel playing field—that’s
debatable, but that was their perception.’
Raymond J. Alletto, United Rentals Inc.

CONTINUED FROM PAGE 1



20 | February 22, 2010 Business Insurance

IBI/NBCH speakers
cite online program’s
productivity gains

By JOANNE WOJCIK

SAN ANTONIO—Just as regular exer-
cise has been found to help prevent
physical illness, “mental gymnas-
tics” may boost worker productivity
and even ward off depression, at
least one employer has found.

In a three-month pilot using 
an online program called MyBrain-
Solutions, Nationwide Mutual
Insurance Co. saw significant
improvements in attitude and emo-
tional resilience among participat-
ing employees, which translated
into lower absenteeism, less presen-
teeism and enhanced productivity,
said Kathleen Herath, associate vp
of health and productivity at the
Columbus, Ohio-based insurer.

In fact, one call center employee
who had always performed at a
somewhat mediocre level received
productivity scores of 100% after
participating in the program, Ms.
Herath said during a session on
brain health at the 2010 Health &
Productivity Forum.

The Feb 8-10 meeting in San
Antonio was co-sponsored by the
San Francisco-based Integrated Ben-
efits Institute and the Washington-
based National Business Coalition
on Health.

MyBrainSolutions, devised by
Sydney-based Brain Resource Ltd.,
an international network of scien-
tists, clinicians and information
technology specialists, is a Web-
based program that uses interactive
games and videos to help users
reduce stress and improve general
and social cognition.

The program begins with a 40-
minute assessment that helps users
determine their strengths and weak-
nesses. After completing the assess-
ment, users are instructed to prac-
tice certain exercises for 15 minutes
a day, three times a week, for three
to four weeks. Afterwards, users take
the assessment again, almost always

discovering improved scores in all
areas.

Ms. Herath explained that Nation-
wide had sought out a program to
prevent depression “because it’s too
late once they’re depressed.”

“We offer weight loss programs
to help people lose weight, but we
also offer nutrition courses for peo-
ple who just want to maintain their
weight. We offer physical fitness for
people who are physically fit. The
one big gaping hole was, we didn’t
offer anything for people who are
mentally healthy so we can keep
them that way,” Ms. Herath said.

“So we were looking for a pro-
gram that hit long before the crisis
did,” she said of the program con-
ducted last year.

MyBrainSolutions isn’t designed
to treat depression, but rather, to
“keep healthy brains healthy,” said

Eugene Baker, vp of employee assis-
tance programs at Golden Valley,
Minn.-based OptumHealth Inc.,
Nationwide’s employee assistance
program provider that piloted the
program among its employees
before offering it to customers.

Preventing depression could pro-
duce significant savings for employ-
ers in health care costs and produc-
tivity, Mr. Baker said. 

Depression results in approxi-
mately 400 million lost workdays
each year, representing an economic
cost of $51.5 billion annually for U.S.
businesses, Mr. Baker said. Depressed
workers take an average of 9.9 sick
days and $4,000 in medical services
annually, compared with an average
of less than $1,000 in medical ser-
vices used by nondepressed employ-
ees each year, Mr. Baker said.

In fact, the per capita annual costs
of depression are significantly more
than that of hypertension or back
problems and comparable to that of
diabetes or heart disease, he said.

The exercises in the online pro-
gram are designed to address such
areas as emotion, thinking, feeling
and self-regulation.

“So, for example, you can recog-
nize what people are feeling by look-
ing at their faces,” he said, describing
an exercise in MyBrainSolutions in
which participants were instructed
to identify people who were angry,
sad, happy, disgusted or neutral.

“Or you could learn to focus on
people who are really positive,” Mr.
Baker said. “You can train your
brain to attend to more positive
things,” he said, explaining that
human beings are naturally wired
to watch for threats, a negative ori-
entation that the program attempts
to turn into a positive orientation.

The program also can help users
regulate breathing and heart rate,
thereby reducing stress and enhanc-
ing productivity.

“When you are breathing at your
resonant frequency, where your
body is aligned for peak perfor-
mance, your heart and brain are
working together in synchrony and
you are calm, focused and ‘in the
zone,’” Mr. Baker said.

Mental gymnastics score on the job

Companies that aid worker health also aid bottom line
SAN ANTONIO—Companies that effectively manage
the effects of worker health on their productivity are
more profitable than companies that do not, research
by the Integrated Benefits Institute has found.

And employers are blending a mixture of strategies
derived from occupational injury management,
health promotion and disease management to short-
en disability durations, according to the San Francis-
co-based IBI survey that will be published in May.

IBI President Tom Parry previewed some of the
survey’s findings during the 2010 IBI/National Busi-
ness Group on Health Health & Productivity Forum
held Feb. 8-10 in San Antonio.

Using a scoring system based on the use of 12
popular health and productivity management prac-
tices, IBI found that publicly traded, for-profit com-
panies had higher effectiveness scores than nonprof-
it governmental entities and privately held for-prof-
it companies.

Moreover, the more profitable the company, the
higher the health and productivity management
effectiveness score, IBI’s research showed.

Among the strategies employers reported as hav-
ing the greatest effect on worker productivity are a
mixture of those used in workers compensation and
health management, according to the IBI survey of
482 employers.

For example, the leading two strategies—transi-
tional return-to-work programs and early reporting
of injuries—most often are associated with manag-
ing work-related injuries and are designed to short-
en disability duration, Mr. Parry noted. 

But rounding out the top 10 were an “interesting
collection of practices from health promotion and
disease management,” including use of on-site clin-
ics, health risk coaching and referrals to specialists
for care, Mr. Parry said.

“What this tells us is employers are getting at this
productivity issue through a variety of different
approaches that focus on promotion, disease man-
agement and disability management,” he said.

Complete survey findings will be published in
May. Visit www.ibiweb.org for more information.

—By Joanne Wojcik

Joint forum draws
300 to San Antonio
SAN ANTONIO—More than
300 health benefits profes-
sionals attended the 2010
Health & Productivity Forum
co-sponsored by the San
Francisco-based Integrated
Benefits Institute and the
Washington-based National
Business Coalition on Health.

The forum, held Feb. 8-10
in San Antonio, featured case
studies demonstrating how
health, absence and disability
interventions have resulted
in less lost time and lost pro-
ductivity, as well as in lower
medical costs. Several ses-
sions also provided measure-
ment strategies that can be
used to help quantify those
savings and make a business
case for such interventions.

The date and location of
next year’s joint forum have
yet to be determined.

For more information, visit
www.IBIweb.org.

—By Joanne Wojcik

ers and other parties from liability,
said David Mair, a former director of
risk management for the U.S.
Olympic Committee.

Waiver arrangements vary
depending on the host county, Mr.
Mair said. There may be several
waivers for a variety of parties, or a
single release “that adds the Inter-
national Olympic Committee and
the Games Organizing Committee
and sponsors and everyone that
might have a relationship to the
parties to be released and protect-
ed,” Mr. Mair said.

In addition, athletes typically
compete under a “primary assump-
tion of risk” doctrine, said Geoffrey
C. Rapp, a sports law expert and an
associate professor at the University
of Toledo College of Law in Ohio.

Under the legal doctrine, athletes
shoulder risks that are inherent in
their sport, Mr. Rapp explained. 

“The basic claim that you make
in a sports participant injury case is
something like an ordinary negli-
gence lawsuit,” Mr. Rapp said. “The
obstacle that any person injured in
recreational or athletic activity,
regardless of whether it’s you out
skiing on a Sunday or someone in
Olympic competition, is that the
law has the doctrine called assump-
tion of risk.” 

But last week, there were reports
that Venezuelan luger Werner
Hoeger had warned Olympic offi-
cials months ago about track safety
hazards after he was injured in a
crash at the Whistler Sliding Center
facility where Mr. Kumaritashvili
was killed during a practice run last
week.

Sources say the Games Organiz-
ing Committee would have liability
coverage for such events.

A Boise, Idaho, attorney repre-
senting Mr. Hoeger said it would be
an insult to the Olympics to prema-
turely say whether Mr. Hoeger
would sue. More information is
needed, said Bryan Storer of Storer
Injury Lawyers P.L.L.C.

But Mr. Storer said he is investi-
gating and multiple defendants are
possible, “whether it be the design-
er of the luge track or whoever else
may be involved (and) whether
there are liability issues, that is what
we are looking at.”

Warnings that the track was more
dangerous than necessary show
potential misconduct on the part of
the Olympics, Mr. Rapp said. That
could reach a legal standard of reck-
lessness, which is greater than neg-
ligence.

“Most courts say that recklessness
is not covered by assumption of
risk,” Mr. Rapp said. “So while (an
athlete) may assume the risk of
injuries integral to the sport, (they)
don’t assume the risk of other par-
ties’ recklessness.”

Liability waivers may not cover
recklessness and a waiver’s weight
would depend on how courts in
various jurisdictions interpret it, Mr.
Rapp said.

Such waivers have their limits,
agreed Mr. Mair, who is chief oper-
ating officer in Phoenix, Md., for

China Connection Global Health-
care Inc., a provider of destination
health care services. The waivers do
not apply in cases involving gross
negligence or willful acts by the
defendants, said Mr. Mair, who also
is a former president of the New
York-based Risk & Insurance Man-
agement Society Inc.

Reports last week also said the
head of Georgia’s Olympic Com-
mittee rebuked previous statements
by Olympics and International
Luge Federation officials that the
fatal accident was caused by the
luger’s maneuvers and, perhaps, his
experience level.

“The incident with the Georgian
athlete, while absolutely tragic, is
related to the desire for any sport to
push performance to its maximum,
and one of the open questions is
whether this particular athlete was
prepared to perform at that level,”
Mr. Mair said.

REUTERS/LANDOV

Switzerland’s Stefan Hoehener makes his final run in the men’s singles luge at
the Winter Olympics, where another contestant died during a practice run.

CONTINUED FROM PAGE 3

Games: Liability questions
arise in death of athlete

‘The basic claim that you
make in a sports
participant injury case is
something like an ordinary
negligence lawsuit.’
Geoffrey C. Rapp, 
University of Toledo College of Law



safety and driver training for Green
Bay, Wis.-based Schneider National
Inc. “Many drivers don’t want to
talk about it, or are in denial that
they have a medical condition, or
don’t even know they have it. They
are not educated on sleepiness, and
they might think that daytime
sleepiness is normal to them and
they don’t realize it is abnormal.” 

Mr. Osterberg said at least 17% of
drivers at Schneider are afflicted
with severe sleep apnea. To deal
with the issue, Mr. Osterberg said
Schneider recently funded an initia-
tive to help diagnose and treat their
drivers as a way to help mitigate
health care costs and reduce the
crash risk on the road. 

As a result, Mr. Osterberg said
Schneider has seen a “significant
reduction” in the frequency and
severity of crashes.

“Making this a safety priority has
paid back dividends,” he said. 

Drivers who are diagnosed with
sleep apnea are required by the
FMCSA to be “disqualified until
diagnosis of sleep apnea is ruled out
or has been treated successfully.”  

According to Christina Cullinan,
director of workplace and fleet safety
with the American Trucking Assn., a
FMCSA certified medical examiner
must ultimately determine whether
a driver can continue driving. 

If an examiner decides a driver
likely suffers from sleep apnea, a sleep
study will be advised, including the
use of a continuous positive airway
pressure—or CPAP—machine. Treat-
ment can last anywhere between one
and four weeks, depending on the
condition’s severity. 

It should be noted the FMCSA
provides no guidance on how to
identify commercial drivers at risk
for sleep apnea. The administration
includes a question on its commer-
cial driver medical certification form
that asks specifically about sleep dis-
orders, but it’s up to medical exam-
iners if they want the driver to go
through a sleep study, or screening. 

The FMCSA’s medical review
board made a recommendation in
January 2008 that the FMCSA should
require screening for sleep apnea in
all drivers with a BMI more than 30,
however there has been no action on
that recommendation to date. 

Gary Hull, who has worked for
eight years as a long-haul trucker
and is a member of Kansas City,
Kan.-based chapter of AWAKE
Truckers with a Cause, a support
group for truckers with sleep apnea,
said he thinks testing and treatment
for sleep apnea has improved over

the years, though he said putting
jobs at risk because of the condition
is not fair. 

Mr. Hull said drivers are not
always honest about health prob-
lems out of concern that they will
lose their jobs. He added that there
needs to be more research on the
effects of sleep apnea on truck drivers
and its relationship to crashes. 

“We can have millions of acci-
dent-free miles, but unfortunately if
it’s found that you have sleep apnea
or signs of it, you are shut down,”
said Mr. Hull. “If they were safe to
drive yesterday, why should they be
disqualified today because of sleep
apnea? They most likely have been

living with it for years.” 
Mr. Hull said there needs to be

some form of standardized testing
for drivers at the federal level, but
said drivers want the testing—and

any restrictions placed on drivers—
to be “based on good science.” 

Deborah Luthi, director of enter-
prise risk management solutions for
Matheson Inc., a trucking company
based in Sacramento, Calif., said
motor carriers are concerned about
this issue, but said Matheson does
not specifically test drivers for sleep
apnea outside of its driver medical
screening process. 

Ms. Luthi said Matheson has tak-
en an active approach in promoting
health and safety with its drivers,
including fatigue abatement train-
ing to drivers and supervisors. She
also said Matheson is working with
its broker, Marsh & McLennan Cos.

Inc., in the development of a train-
ing module linking driver fatigue
with sleep apnea.

Sleep apnea first was classified as
a sleep condition in 1965 but only
recently has gotten significant
attention, said Ed Grandi, executive
director of Washington-based
American Sleep Apnea Assn. 

In May, the ASAA, FMCSA and
ATA will co-host a sleep apnea and
trucking conference in Baltimore.
The hope, Mr. Grandi said, is to bring
all parties to the table to discuss how
best to address the problem.

“A loss exposure exists, and truck-
ing companies and drivers need to
recognize this,” Mr. Grandi said. 
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measure would not impose the
change on medical malpractice
insurers. The Health Insurance
Industry Fair Competition Act is
posted at http://www.rules.
house.gov, the Web site of the House
of Representatives’ Rules
Committee, which will set rules for
its consideration this week.

P/C rating upgrades 
beat downgrades: Best
Thirty-six commercial
property/casualty insurers received
rating upgrades in 2009 while 24
were downgraded, A.M. Best Co. Inc.
said in a special report. In Upgrades,
Downgrades Moved at a Similar Pace
in 2009, Best said upgraded
commercial lines insurers
“generated strong operating results
in select business segments, such as
surplus lines and medical
professional liability.” Copies of the
report can be obtained by going to
www.bestweek.com and clicking on
Best’s Special Reports in the upper-
left tool bar.

Humana to cut 
workforce by 5%
Humana Inc. said it is cutting its
workforce by approximately 1,400
positions, or 5%, as part of a
streamlining effort. The reductions,
which will occur throughout this
year, will include a total of 2,500
positions, but 1,100 new jobs will be
added in growth areas such as
medical-cost containment
capabilities, pharmacy management
and specialty products. Employees
unable to obtain another position
within Humana will be offered
severance packages with temporary
continuation of health and other
benefits.

CMS delays Medicare 
reporting requirement
The Department of Health and
Human Services’ Centers for
Medicare and Medicaid Services said
it will delay implementation of
Medicare Secondary Payer
mandatory reporting, which was to
begin April 1, to Jan. 1, 2011. Sources
say the delay applies only to
nongroup health plan reporting, not
group health plan reporting.

Endurance leader 
to retire, successors named
Endurance Specialty Holdings Ltd.
President and CEO Kenneth J.
LeStrange will retire effective March
1, the specialty insurer said. David
Cash, chief underwriting officer, has
been named Endurance’s new CEO.
William M. Jewett, president and CEO
of Endurance’s worldwide
reinsurance division, has been named
president. Both will be nominated to
Endurance’s board of directors in
May, the company said in a
statement. Mr. LeStrange will
continue as chairman of the board
until March 2, 2011, the company said.

401(k) accounts recover, 
but still trail 2007
Employees’ 401(k) account balances in
2009 recovered investment losses
suffered in 2008, but still were less
than year-end 2007, according to a
study. The average 401(k) account
balance was $64,200 last year, up
27.9% from $50,200 from year-end
2008. Still, the average 401(k) account
was less than 2007 when the average
was $69,200, the study by mutual fund
provider and 401(k) plan administrator
Fidelity Investments found.

Fairfax Financial to buy 
Zenith National Insurance
Fairfax Financial Holdings Ltd. will
acquire workers compensation
insurer Zenith National Insurance
Corp., the companies said. The
transaction is expected to close in the
second quarter and is subject to
approval by Zenith National
stockholders and regulators, the
companies said. The transaction
would total approximately $1.4 billion.

AIG life unit executive 
named Hartford CFO
Hartford Financial Services Group
Inc. said Christopher J. Swift will
serve as the company’s executive vp
and chief financial officer, effective
March 1. He succeeds Lizabeth
Zlatkus, who will become chief risk
officer, as announced previously.

Noted
Ironshore Inc. named Jordan Gantz
senior vp and chief underwriting officer
of its U.S. specialty casualty
unit….Ironshore also named Dutch
Phillips, assistant vp of casualty
underwriting at Ironshore Risk Agency,
to the expanded role of vp of U.S.
specialty casualty….Zurich North
America Commercial named Daniel W.
Riordan president of its specialties
business unit.

News
In Brief
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included in the DSM, plaintiff attor-
neys would argue to juries that “the
best psychiatric minds in the nation
have agreed, after exhaustive delib-
eration, that this is a medical condi-
tion that does amount to a recog-
nized psychiatric disorder, and they
will use that as a launching pad to
say it’s a disability in the eyes of the
law.”

Diana L. Hoover, a partner with
law firm Mayer Brown L.L.P. in
Houston, said: “Ultimately, I think
there may be more claims that
employers have to deal with” by
including binge eating in the DSM,
but its impact will take “quite a
while to work through the (Equal
Employment Opportunity Com-
mission), the Department of Labor
and the courts.” Any determination
would be “fact-specific and case-
specific,” she said.

“As a general proposition, people
who are obese are not even consid-
ered…disabled, nor are they neces-
sarily protected against discrimina-
tion because of their obesity,” so it
may take time for binge eating “to
be considered by the courts as a dis-
ability deserving of the protections

of the ADA,” Ms. Hoover said.
An employee must show the

problem interferes with a major life
activity under the ADA, “so they’d
have to show it interferes with their
ability to work, for example, or their
ability to sleep at night because they
had to binge,” Ms. Hoover said.

If approved for inclusion in the
DSM, employers can avoid prob-
lems by trying to accommodate the
worker through an interactive pro-
cess, observers say.

“If an employee claims disability,
regardless of how unusual the
employer may consider the facts to
be, they should take it seriously”
and treat the workers with respect,
Ms. Hoover said. “I would absolute-
ly do anything I could to respond”
to the issue.

Peter J. Petesch, a shareholder
with law firm Littler Mendelson
P.C. in Washington, said: “Going
through the process in good faith
insulates an employer from higher
damage claims and may ultimately
defeat a claim if the employee drops
the ball in the process” or unreason-
ably asks for an indefinite leave of
absence as an accommodation.

“One would think the most com-
mon accommodation requests

would be limited to leaves of
absence for treatment for that con-
dition,” which may be covered
under the Family Medical Leave
Act, he said.

Not everyone agrees the revised
DSM is likely to affect employers. 

“Disabilities are not measured by
whether they are included in the
DSM,” said D. Greg Valenza, man-
aging partner with law firm Shaw
Valenza L.L.P. in San Francisco.
“They’re measured by specific legal
standards as to whether there’s been
impairment and substantial limits
to major life activities.”

Wendy M. Lazerson, a partner
with law firm Bingham McCutchen
L.L.P. in East Palo Alto, Calif.,
agreed. “I think it would be a stretch
for any judge to find that some-
body’s…binge eating is going to rise
to the level” of a substantial limit
on a major life activity, she said.

Other changes to the DSM pro-
posed by the Arlington, Va.-based
APA include a new category of
behavioral addictions in which
gambling would be the sole disor-
der. Observers note, however, that
gambling is expressly excluded as a
disability under the ADA, so it will
not affect employers. 
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Disorder: Guide revision raises bias worries

Reinsurance rates on dry cargo
vessels went up 4.7% at renewal.

The group also said that, for the
second consecutive year, the U.S. oil
pollution surcharge rate would be
reduced 10%.

The moderate rate increases for
shipowners couldn’t have come at a
better time for policyholders hit
hard by hikes in 2009, experts say.

Joseph E.M. Hughes, chairman
and CEO of Shipowners Claims
Bureau Inc., the New York-based
manager of American Steamship
Owners Mutual Protection & Indem-
nity Assn. Inc., said shipowners still
are not in the best financial shape or
state of mind to deal with significant
increases in insurance costs.

“Shipowners are more concerned
about their own affairs than the
clubs’ affairs,” Mr. Hughes said.
“The (rate increases) are relatively
modest and the shipping industry is
under economic stress. The owners
are preoccupied with their freight
rates,” he said, and concerned about
spending too much money when
their income is down.

The American Club sought an

increase of about 4% at this year’s
renewal, Mr. Hughes said. The
Swedish Club asked for an even small-
er increase of 2.5%, Mr. Gard said.

Of the 13 member clubs of the
International Group, eight sought
increases of 5%, according to an
Aon bulletin in January. Assurance-
foreningen Gard was the only
member that did not seek an
increase. The Japan Ship Owners’
Mutual Protection & Indemnity
Assn. in Tokyo sought the largest
hike, 12.5%.

Alistair Groom, chief executive of
Charles Taylor & Co. Ltd. in Lon-
don, which manages the Standard
Steamship Owners’ Protection &
Indemnity Assn. (Bermuda) Ltd.,
said the club sought a 3% increase
this year.

Negotiations with buyers found
the two sides closer than in recent
years, Mr. Groom said. “Compared
to other renewals, there are relative-
ly small differences” between what
insurers wanted and shipowners
could afford, he said.

The clubs also have seen improved
investment income that blunted the
need for sharply higher rates. 

Those that didn’t panic and bolt

from equity investments during the
downturn have fared the best, Mr.
Griffiths said. 

Investment income “will vary
from club to club, obviously,” Mr.
Hughes said. “It depends on how
committed they are to the equities
market.” 

The American Club holds about
30% of its portfolio in equities and
saw a return of about 12.5% last
year, Mr. Hughes said, “which is
probably the better end of it.” 

“We reduced our equity content
but decided to stay in, which was a
good decision,” Mr. Groom said of
the Standard Club. “We recovered a
lot of the losses from the previous
12 months.”

Mr. Gard explained that the
mutuals are not like publicly owned
companies, which feel pressure to
produce large profits from under-
writing and investments. 

“If you look at the members of
the International Club, these are
not commercial companies that
have to return 15% on equity to
shareholders,” Mr. Gard said. “Our
target is to have a 100% combined
ratio or better. We’re not like a prof-
it-based organization.”

CONTINUED FROM PAGE 4

P&I: Rate hikes ease on reduced claims



Facebook finds itself at the center of
another controversy over its privacy
settings and, naturally, a class action
lawsuit has been filed. 

Filed in U.S. District Court for the
Northern District of California, the

lawsuit alleges
that
Facebook’s
modifications
to its privacy
settings late
last year
actually
reduced
privacy
protections
for the social
network’s
users rather
than
increasing
them, as the
company said
it would. 

According
to court
documents,
Facebook’s
privacy setting
changes “had
the outright
opposite
effect,
resulting in
public

dissemination of personal information
that was originally private.”

The lawsuit, filed by five Facebook
users on behalf of all Facebookers,
alleges that the social networking site’s
modifications have resulted in more
personal information being shown on
the Web, whereas only the user’s name
and networks they belonged to were
made available previously. 

Facebook argued that the changes
were designed to give users more
control over information people could
see.

However, the lawsuit alleges
Facebook’s claims are misleading and
false, allegations on which Facebook
has not commented.

Business Insurance
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Thomas’ keeps
tight hold on
nooks, crannies 
Those beloved “nooks and crannies” in Thomas’
English muffins are causing one food industry
executive considerable grief.

The English muffins’ maker, Horsham, Pa.-based
Bimbo Bakeries USA Inc., has been granted a
preliminary injunction preventing its former vp of
operations for California, Chris Botticella, from
accepting a comparable position at rival Hostess
Brands Inc.

Bimbo argues that Mr. Botticella, one of just
seven people who know the secret process for
making the muffins, has stolen trade secrets.

Mr. Botticella in mid-October accepted a job
offer from Irving, Texas-based Hostess, but did not
inform Bimbo. His employer learned of it on Jan.
13, two days before he planned to resign,
according to a Feb. 9 decision by a federal district
court ruling in Bimbo Bakeries USA Inc. vs. Chris
Botticella. In the meantime, he had access to
confidential company information, according to
the opinion.

According to the Philadelphia court’s decision,
Mr. Botticella accessed 12 company documents on
his laptop computer within minutes of telling
Bimbo he would leave. Mr. Botticella said “he was
simply practicing with his computer to prepare
himself for his new job,” an explanation that the
court found “not credible.”

“We are compelled to conclude that the
evidence demonstrates a substantial likelihood, if
not an inevitability, that defendant will disclose or
use Bimbo’s trade secrets in the course of his
employment with Hostess,” the court ruled in
granting a preliminary injunction.

The preliminary injunction enjoins Mr.
Botticella from working for Hostess or from
divulging trade secrets, and orders him to return
any confidential information in his possession.

An April 12 trial is scheduled.

Facebookers
want their
privacy back

Nearly 30% of people have cleaned up their online
social networking profiles in anticipation of a job
interview, a survey concludes.

In addition, 27% of people questioned in a
survey by Chubb Group of Insurance Cos. say they
post comments on news Web sites or blogs—a
proportion that grows to 33% for those 18 to 34
years old, and 37% for those who make $100,000
or more a year, according to the telephone survey of

1,000 individuals.
Among other survey findings, 45% of the

respondents were members of four networking sites,
with Facebook leading with 37%; MySpace, 19%;

LinkedIn, 9%; and Twitter, 6%. Nearly 60% of respondents
earning $100,000 or more were members of the sites. 

Contributing: Jeff Casale,
Judy Greenwald,
Mark A. Hofmann
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Till bankruptcy 
do us part

Given the state of the economy,
perhaps it’s no surprise that vendor
and venue bankruptcies and service
issues are the most frequent causes
of wedding day mishaps for the
second year in a row.

In fact, according to an analysis of
2009 claims by Travelers Cos. Inc.,
62% of all wedding insurance claims
last year resulted from vendor and
venue problems, including claims
arising from vendors and venues going
out of business. That was a 19% jump
in that category from 2008, Travelers
said in a statement last week.

Other complaints included missing
flowers and photos, caterers failing
to deliver what they promised, and
DJs simply not showing up. Inclement

weather, poorly altered attire, the
illness or death of key family
members, and travel delays also led
to claims, according to Travelers.

“Protecting the wedding day
budget from some common problems
gives couples peace of mind in an
investment that’s likely costing them
$20,000 or more,” Chantal Cyr, vp
for Travelers wedding insurance, said
in a statement. “Wedding-related
businesses are as vulnerable as any
other in today’s economic
environment.”

Now if only Travelers and other
insurers could provide insurance
coverage for all the risks that
couples will face long after the
ceremony has ended.

WEB USERS CLEANING UP VIRTUAL ACTS
While a substantial portion of survey

participants have tweaked their personal online
profiles to be ready for a job interview, comments
that they have posted on social networking, news
sites and blogs pose a definite risk, says Christie
Alderman, vp of Chubb & Son and new-product
and services manager with Chubb personal
insurance. 

“A foolish post or a Tweet could cost you a job or
even trigger a libel lawsuit,” Ms. Alderman said in a
statement. “We all should think twice before
posting any comment online.”

So far, though, only 2% of respondents said they
have their lawyer review comments before posting
them to blogs. 
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