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from cyber products to risk
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EMPLOYMENT PRACTICES

BY JUDY GREENWALD

The U.S. Equal Employment Opportunity Com-

mission’s proposed update of its “woefully out-

dated” guidance on workplace retaliation would

put a greater burden on employers to disprove

such allegations.

Retaliation already is a major issue for employ-

ers, with the 39,757 charges brought in fiscal

2015 accounting for 44.5% of all charges filed by

the EEOC. As recently as 2007, retaliation charges

accounted for just one-third of all charges filed.

Although the guidance has not been finalized,

legal experts say they expect the final advice to

closely resemble the 73-page proposal that the

EEOC issued in January.

Carol R. Miaskoff, Washington-based acting

associate legal counsel at the EEOC, said the

Heavier burden expected for employers

EEOC RAISES THE STAKES
WITH RETALIATION RULE UPDATE

SAFETY

BY GLORIA GONZALEZ

The U.S. Occupational Safety and

Health Administration is facing

significant backlash about costs,

uneven applicability and whether

it has the authority to develop a

new emergency responder stan-

dard beyond the federal level in

the wake of the deadly and

destructive West, Texas, fertilizer

plant explosion.

The April 2013 blast at West Fer-

tilizer Co. killed 15 people, includ-

ing 12 emergency responders,

injured dozens and leveled large

portions of the town, resulting in

losses of $230 million.

New safety regulations

could raise costs

OSHA targets
emergency
responders

HEALTH BENEFITS

BY JERRY GEISEL

The U.S. Supreme Court’s inval-

idation of a Vermont law that

required employers to hand over

health claims information to state

regulators already is being felt in

Michigan and the state’s 1% tax on

paid health care claims. 

In addition, observers say they

hope the high court ruling keeps

other states from trying to impose

similar taxes and results in a

reversal by a federal appeals court

of its earlier decision upholding

the Michigan tax.

In a March 1 ruling in Alfred

Gobeille v. Liberty Mutual Insur-

ance Co., a suit that the insurer

brought as an employer, the

nation’s highest court ruled that

Vermont’s law on providing health

claim information to the state is

invalidated by a provision in the

Employee Retirement Income

Security Act, which pre-empts

state and local laws and regula-

tions that relate to employee ben-

efit plans. 

“The fact that reporting is a prin-

cipal and essential feature of

ERISA demonstrates that

Congress intended to pre-empt

state reporting laws like Ver-

mont’s,” Justice Anthony

Kennedy wrote for the 6-2 court. 

One week later, the Supreme

Court cited Gobeille v. Liberty

Vermont law runs afoul

of ERISA pre-emption

High court
ruling may cut
health care tax

IN BRIEF
AIG strikes reinsurance deal
with Swiss Re; Gen Re shuts
several offices
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COMMENTARY
A slight change may turn a
manageable risk into something
quite different — and difficult
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Q&A: BRONEK MASOJADA
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See ERISA page 24See RESPONDERS page 24 See RETALIATION page 25

EMERGENCY
RESPONDERS
Emergency service organizations would
be required to take several actions under
a proposal the U.S. Occupational Safety
and Health Administration is planning to
consider, including:

■ Implementing a health and fitness
program, including exercise training
and fitness assessments of emergency
responders at least every three years.

■ Providing access to wellness,
behavioral and mental health
programs to address problems that
affect work-related performance.

■ Keeping health files on all emergency
responders, including medical
evaluations, occupational illnesses
and injuries, and exposure to
hazardous materials.

Number of retaliation charges
brought in fiscal 2015,
accounting for 44.5% of all
charges filed by the EEOC.39,757 
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NEWS
RISK MANAGEMENT

BY MARK A.  HOFMANN

Supporters of federal flood insur-

ance legislation look for Congress

to follow a House panel’s lead and

approve a bill that would put pri-

vate insurers on an even footing

with the National Flood Insurance

Program.

The House Financial Services

Committee earlier this month

unanimously approved the Flood

Insurance Market Parity and Mod-

ernization Act. 

The measure, sponsored by

Reps. Dennis Ross, R-Fla., and

Patrick Murphy, D-Fla., holds that

people who try to get a mortgage

should receive the same treatment

if they buy flood insurance from

the private market as those who

buy it through the National Flood

Insurance Program.

“There is no doubt the National

Flood Insurance Program is badly

in need of reform,” House Finan-

cial Services Committee Chairman

Jeb Hensarling, R-Texas, said in

support of H.R. 2901 before the

vote. 

“It is $23 billion in debt to taxpay-

ers, it is unsustainable, and it hin-

ders the development of a compet-

itive private flood insurance mar-

ket, which would give homeown-

ers more choices, lower costs and

protect hardworking taxpayers

from more bailouts,” he said in a

statement.

The bill, which was sent to the

full House, enjoys wide support

from the property/casualty insur-

ance industry.

A similar bill, which like H.R.

2901 would apply primarily to

homeowners since private insur-

ance already exists for commercial

buyers, has been introduced in the

Senate. But S. 1679 has not yet

received a hearing.

Advocates of privatization of

flood insurance believe the House

committee vote could spur Senate

action.

“House actions are seldom a pre-

dictor of Senate priorities,” said

Joel Wood, senior vice president of

the Council of Insurance Agents

and Brokers in Washington. Still,

“the unanimous bipartisan sup-

port of Ross-Murphy in the Finan-

cial Services Committee bodes

well.”

Mr. Wood noted that “a truncat-

ed presidential election year is a

challenge.” In addition, the “fact

that any one senator can gum up

the works is always a problem

Bipartisan support raises hope for Senate consideration

FLOOD INSURANCE REFORM
PASSES FIRST HURDLE

WORKERS COMPENSATION

Independent medical

reviews stack up

TPAs, insurers
tripped up by

California rules

BENEFITS MANAGEMENT

BY SHELBY L IV INGSTON 

Company health and wellness

programs have the greatest suc-

cess when those companies have

an underlying culture of health.

The current buzz in the benefits

business, a culture of health is the

“secret sauce” that drives engage-

ment in company wellness pro-

grams, said Seth Serxner, San

Francisco-based chief health offi-

cer at Optum Inc., UnitedHealth

Group Inc.’s health care services

and analytics subsidiary in Eden

Prairie, Minnesota.

Developing a “culture of health is

part of an overall engagement

strategy that includes incentives,

communications ... and a whole set

of programs and services,” Mr.

Serxner said. “If we do everything

else right, but we have a poor cul-

ture, people aren’t going to change

their behavior.”

“It’s viewed as more of an under-

lying success factor or something

that enables a really effective

workplace health improvement

program,” said LuAnn Heinen,

Corporate wellness efforts adapt
as firms pursue ‘culture of health’

AP PHOTO

A car sits in floodwater in Hammond, Louisiana, March 11 after four days

of heavy rains inundated the area.

See IMR page 23See CULTURE page 23

See FLOOD page 23

BY SHEENA HARRISON

Several third-party administra-

tors and insurers facing fines from

California insurance regulators

say they’re cooperating with the

state to resolve complaints of

delayed medical record submis-

sions for independent medical

reviews.

The California Department of

Industrial Relations quietly issued

“orders to show cause” last June

and August with proposed fines

totaling nearly $8.3 million for vio-

lating its rules, according to filings

provided to Business Insurance

last week.

The companies the California

regulator proposes fining are

Amtrust North America, the Cali-

fornia State Compensation Insur-

ance Fund, the County of Los

Angeles, CorVel Corp., Gallagher

Bassett Services Inc., Sedgwick

Claims Management Services Inc.

and Zurich North America.

A California Department of

Industrial Relations spokeswom-

an said in an emailed statement

last week that prehearing confer-

ences and evidentiary hearings

are being set with each company.

She also said the TPAs and insur-

ers all have filed responses to the

state agency’s filings.

2012 reforms

Under workers compensation

reforms passed in 2012, injured

workers in California can request

independent medical reviews to

dispute treatment that was modi-

fied or denied under utilization

reviews, which are requested by

employers and insurers. Insurers

and employers pay for indepen-

dent medical reviews.

Records show that Broadspire

was assessed administrative

penalties of $3.53 million for

allegedly failing to provide medi-

cal records for 705 independent

medical reviews within 15 calen-

dar days of receiving notice from

Reston, Virginia-based Maximus

Federal Services Inc., which con-

ducts independent medical

reviews.

The penalties proposed against

other TPAs and insurers, accord-

ing to the filings, are: 

Gallagher Bassett, $1.21 million

ELEMENTS OF A
HEALTHY CULTURE
A February study in the Journal
of Occupational and
Environmental Medicine
pinpointed key workplace
characteristics of a culture of
health. They are:

■ Physical environment (fitness
center, healthy food)

■ Social environment
(leadership, peer support)

■ Employee input on program
design

■ Tailored, responsive health
communications
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NEWS
WORKERS COMPENSATION

BY STEPHANIE GOLDBERG

Workers compensation payers

have resisted covering comple-

mentary and alternative medicine,

but such treatments can lessen

injured workers’ pain and improve

their function while decreasing the

use of powerful opioids.

Therapies such as dietary sup-

plements, chiropractic treatment,

acupuncture and yoga, either

alone or in conjunction with

painkillers, were used by about

one-third of U.S. adults in 2012,

according to the Department of

Health and Human Services.

Sources said that number has like-

ly increased since 2012, but state

workers comp systems differ on

whether to pay for such treat-

ments.

“There’s a small but significant

percentage of injured workers that

are interested in complementary

and alternative treatment,” said

Dr. Robert Goldberg, San Francis-

co-based chief medical officer at

Healthesystems, a medical cost
management firm and pharmacy
benefit manager. 

Dietary supplements, deep-

breathing exercises and yoga/tai

chi/qi gong were the top three

complementary approaches used

in 2012, according to the latest HHS

data available.

“In California, it’s probably more

commonly sought or requested

than in other states,” Dr. Goldberg

said. “People in California are gen-

erally more inclined to look for

nontraditional complementary

nonpharmacologic treatment.”

Other states would be more like-

ly to cover certain complementary

and alternative treatments if more

studies proving their efficacy were

available rather than just anecdo-

tal evidence, sources said.

Unlike California, acupuncture

isn’t covered under comp in Wash-

ington state, said Dr. Gary

Franklin, medical director of the

Washington State Department of

Labor and Industries, the state’s

monopoly workers comp insurer.

“We’re looking at the evidence

But few comp payers cover alternative therapies

YOGA, ACUPUNCTURE MAY HELP
WORKERS AVOID OPIOIDS

P/C INSURERS

BY SARAH VEYSEY

XL Catlin and Beazley Group

P.L.C. both say their recently

announced plans to change their

domicile from Dublin relate to reg-

ulatory changes at the domiciles

they are moving to rather than

other considerations such as tax

rates.

While taxation remains an

important part of a company’s

decision on where to locate,

sources said the quality of regula-

tion, capital rules and avoiding

reputational risks are higher on

insurers’ and reinsurers’ list when

choosing where to locate their

home tax base.

In a survey last October, London-

based accounting firm Grant

Thornton Singapore Pte. Ltd. said

20% of insurers and reinsurers

reported that their board was

reviewing the location of their

domicile.

In the moves announced in

February, XL Catlin, the market-

ing name for XL Group P.L.C., said

it would move its domicile to

Bermuda from Dublin subject to

regulatory approval, and Dublin-

based Beazley said it would move

its management and holding com-

pany to London.

Following its acquisition last

year by Hamilton, Bermuda-based

Catlin Group Ltd., officials at what

now is XL Catlin described the

move to Bermuda as a natural

step.

“XL has had a presence in

Bermuda since 1986, which grew

significantly following the trans-

formative transaction with Bermu-

da-based Catlin last year,” XL CEO

Michael S. McGavick said in a

statement. 

“Following the Catlin transac-

tion, and with the recent determi-

nation of full Solvency II equiva-

lence for Bermuda, it has been con-

cluded that the (Bermuda Mone-

tary Authority) is best situated to

serve as XL’s groupwide supervi-

sor and to approve XL’s internal

capital model,” he said.

Solvency II, Europe’s risk-based

capital regime for insurers and

reinsurers, went into effect Jan. 1.

In filings with the U.S. Securi-

ties and Exchange Commission,

XL said it had “numerous discus-

XL Catlin, Beazley plan

to switch domiciles

Dublin loses
allure for

some insurers

PRESCRIPTION DRUG MANAGEMENT

BY SHELBY L IV INGSTON

PALM SPRINGS, Calif. — Expen-

sive specialty drugs, one-third of

which are for cancer, give patients

greater hope, but insurers, phar-

macy benefit managers and

employers need to find innova-

tive ways to deal with the escalat-

ing costs.

“If you look at the drug pipeline,

it is more robust than any time in

my 35 years of health care,” said

Dr. Steve Miller, chief medical offi-

cer of St. Louis-based Express

Scripts Holding Co. 

More than 7,000 drugs are in

development, and most are spe-

cialty medications, he said. And

while all won’t make it to market,

the U.S. Food and Drug Adminis-

tration is approving a record num-

bers of drugs.

While this means “tremendous

hope for many unmet medical

needs,” Dr. Miller said if payers

“don’t have solutions on how to

manage specialty patients going

forward, we’re going to get

crushed.”

According to health care analyt-

ics firm IMS Health Inc., prescrip-

tion drug spending reached $373.9

billion in 2014, up 13.1% from 2013

for the fastest growth rate since

2001. Specialty drugs to treat hep-

atitis C, cancer and multiple scle-

rosis drove much of that growth

and accounted for one-third of

total prescription drug spending,

Danbury, Connecticut-based IMS

Health said in a report last year.

Specialty drugs are “obviously

the topic that PBMs and payers are

Stream of pricey cancer drugs to hit employer costs

ALTERNATIVES
Complementary treatments are those
outside standard medicine, which often
relies on prescription drugs to treat
injuries. The top complementary
treatments used in 2012 among nearly
89,000 U.S. adults were:

Treatment type Percent using

Dietary supplements 17.7%

Deep-breathing exercises 10.9%

Yoga/tai chi/qi gong 10.1%

Chiropractic/osteopathic 8.4%

Meditation 8.0%

Massage therapy 6.9%

Special diets 3.0%

Homeopathic treatment 2.2%

Progressive relaxation 2.1%

Guided imagery 1.7%

Source: U.S. Department of Health and Human

Services 2015 analysis

See REDOMESTICATE page 22See PBMI page 22

See ALTERNATIVE page 22
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NEWS
CAPTIVES

BY DONNA MAHONEY

SCOTTSDALE, Ariz. — A new

law governing microcaptives is

increasing the risk that the Inter-

nal Revenue Service will order

an audit of the captive’s parent

company or the captive manager

overseeing the company-owned

insurer.

The use of the microcaptives, or

those electing to be taxed under

Section 831(b) of the U.S. Tax Code,

has increased during the past five

years, experts said.

The Protecting America from

Tax Hikes Act of 2015, which was

enacted last year, changed the lim-

its and the rules governing those

microcaptives.

Under the new law effective in

2017, 831(b) captives can avoid fed-

eral taxes on up to $2.2 million in

annual premium income, which is

up from the current limit of $1.2

million.

The higher limit is an opportuni-

ty for captive owners to place

more risks in their captives, such

as cyber; earthquake, wind and

flood; pollution liability and

cleanup; property mold; and differ-

ence in limits/difference in condi-

tions risks, experts said during the

Captive Insurance Companies

Association’s 2016 International

Conference in Scottsdale, Arizona,

earlier this month.

While the new law increases the

premium income that is exempt

from taxation, it also imposes

stricter rules on the ownership

structures of 831(b) captives,

which are often used by family-run

companies, to be eligible for that

exemption.

“The IRS scrutinizes small cap-

tives very closely,” said Daniel

Kusaila, a Hartford, Connecticut-

based tax partner at law firm

Crowe Horwath L.L.P.

Captive parents that try to “mas-

sage” their premium income “need

to be very careful because they are

putting their tax election at risk”

as well as potentially putting “the

captive in jeopardy,” he said.

Mr. Kusaila said the changes for

microcaptives, which the Internal

Revenue Service has put on its

“Dirty Dozen” list of tax scams for

the past two years, will only

increase the IRS’ scrutiny.

Some microcaptives are “stretch-

ing the limits” of the tax laws, said

Anne Marie Towle, a vice presi-

dent and senior captive consultant

at Willis Towers Watson P.L.C. in

Chicago.

The IRS said in its most recent

“Dirty Dozen” commentary that

it has been examining microcap-

tives covering “esoteric implausi-

ble risks” for “exorbitant premi-

ums,” which often are double or

triple the price of traditional insur-

ance.

However, captives “by nature,

contain esoteric risks because tra-

ditional insurers won’t cover those

risks,” said Tim Tarter, Phoenix-

based captive insurance tax audit

and litigation defense lawyer at

Woolston & Tarter P.C. and a for-

mer IRS senior attorney. “It’s a

reason to have a captive.”

In addition, the IRS is investigat-

ing some captive managers to

determine if they are promoting

tax shelters, Mr. Tarter said. 

The investigations include audits

usually involving extensive inter-

views and comprehensive infor-

mation requests, he said. 

The IRS looks at the pricing of

premiums, how the captive’s

assets are invested and the oper-

ating company’s risk management

program. They also will inquire

about the commercial insurance in

place and gaps in that coverage, he

said.

“The IRS records their inter-

views in the hopes of getting some-

one to say the captive was put

together for tax purposes,” rather

than for legitimate insurance pur-

poses, Mr. Tarter said.

Audits of captives also include

requests for all emails, marketing

materials from the inception of the

captive, even if it precedes the

years under audit, he said.

When the IRS asks about the

background of the captive and the

advice given by captive managers,

“one of the problems” is that “they

are going well beyond the year of

the audit,” Mr. Tarter said.

One problem is the lack of a def-

inition from the IRS or the Trea-

sury Department of what consti-

tutes an insurance company or a

contract, “which is why courts will

get involved,” Ms. Towle said. 

Mr. Kusaila recommends getting

sound guidance in structuring a

captive to avoid IRS questioning. 

“These should be set up as insur-

ance first, insurance second and

insurance third,” he said.

In 18 months of examinations at

the IRS, Mr. Tarter said the stance

he saw most often was disallowing

premiums at the audit level.

“We see penalties regardless of

the facts,” he said.

“The good news is that we are

getting some gray matter applied

in IRS appeals, and as these cases

are decided by courts, there will be

more open-mindedness because

everyone is just on autopilot right

now at the exam,” Mr. Tarter said.

Change in tax rule for premiums revives audits

Captives enter IRS crosshairs
after some cover ‘implausible risks’

CAPTIVES

BY DONNA MAHONEY

SCOTTSDALE, Ariz. — Although cyber

attacks are being launched in almost every

industry, an expert says only a small per-

centage of clients are placing cyber liability

in their captive insurer.

“There is a lot of conversation on cyber

risk,” said Peter Mullen, CEO of captive and

insurance management at Aon Global Risk

Consulting in Pembroke, Bermuda. “But

there is not a ‘gold rush’ of clients putting

cyber into their captive.”

Mr. Mullen said of roughly 1,100 clients,

about 1% put cyber risks in their captive 18

months ago, a rate that rose to 2% in a recent

Aon survey. 

While it’s increasing, that remains a small

percentage, he said during the Captive

Insurance Companies Association’s 2016

International Conference.

“A lot say they are considering buying it,”

Mr. Mullen said of the most recent survey

results on putting cyber insurance in a cap-

tive.

Trying to define a cyber risk is one of the

most challenging tasks, said Michael Dou-

glas, Philadelphia-based captive insurance

director of business at Aon Risk Solutions.

“We have very little data — the industry dif-

ferentials are huge in cyber.”

Adequately assessing the risk and under-

writing it is difficult since the risk varies

from industry to industry, said Stephanie

Snyder Tomlinson, Chicago-based senior

vice president and national sales leader of

cyber insurance at Aon Professional Risk

Solutions’’ financial services group.

“Cyber is a gap policy; it’s addressing a

lot of different areas of risk that traditional

insurance does not currently make avail-

able,” she said. with increased regulation,

“more companies are being required to have

cyber by contract.”

“This is where a captive comes in, for the

gap in coverage,” Mr. Mullen said. “We say

incubate that risk in your captive. It’s such

a difficult risk to quantify that we don’t

know how to underwrite for it, we don’t

have a scientific way of pricing the premi-

um.”

But Mr. Mullen also said he expects pric-

ing and underwriting to “become more

defined over the next three to five years.”

“Insurers are looking at aggregating the

risk around different products and trying to

figure out how they can underwrite it and

ultimately charge for it,” said Alec Cramsie,

technology, media and business services

focus group leader at London-based Beazley

Group Ltd.

About 60 insurance markets currently pro-

vide about an equal number of policy forms

for cyber coverage, Ms. Tomlinson said.

“We see a great amount of variation in

exclusions and triggers. It takes the keen

eye of a broker that lives and breathes this

so that you have a contract that does per-

form when it needs to perform,” she said.

The cyber market has seen hardening in

some industries such as in financial institu-

tions and retail, “but it’s better to get in now

than to wait because your industry could be

next,” Ms. Tomlinson said.

More talk than action on using captives to cover cyber risks

Under a new law effective in 2017, microcaptives can avoid federal taxes

on up to $2.2 million in annual premium income. The higher limit is an

opportunity for captive owners to place risks, such as pollution liability and

cleanup, in their captives.

“The IRS records their

interviews in the hopes of

getting someone to say the

captive was put together for tax

purposes,” rather than for

legitimate insurance purposes.
Tim Tarter, Woolston & Tarter P.C.
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AIG to reinsure U.S. casualty
through Swiss Re agreement
■ American International Group Inc. has

entered into a two-year reinsurance arrange-

ment with Swiss Re Ltd., under which a share

of AIG’s new and renewal U.S. casualty portfo-

lio will be ceded to the reinsurer as part of its

strategy to become a more profitable insurer.

In a statement announcing the deal, AIG said

the move is “consistent with the plans

announced” by AIG in its Jan. 26 strategic

update to investors, when AIG said it would

“expand current utilization of reinsurance and

other risk-mitigating strategies to further

enhance capital efficiencies.” The insurer has

been under pressure from investor Carl Icahn

and others to break into three separate compa-

nies — life, mortgage insurance and

property/casualty — in order to enhance share-

holder value and be removed from the federal

government’s list of systemically important

financial institutions, which are subject to

heightened federal oversight. “The reinsurance

arrangement is an important step in AIG’s

strategy to improve its commercial insurance

diversification and return on equity, and it high-

lights AIG’s focus on capital efficiency,” AIG

said in the announcement.

General Re closing 6 offices
in restructuring move
■ Berkshire Hathaway Inc.’s General Reinsur-

ance Corp. unit will close six of its smaller

offices as part of a reorganization of its direct

global property/casualty operations, Stamford,

Connecticut-based Gen Re announced. The six

offices are Charlotte, North Carolina; St. Paul,

Minnesota; and Seattle in the United States, as

well as Hong Kong; Riga, Latvia; and Mel-

bourne, Australia. In a statement announcing

the move, Gen Re said that the operations will

be integrated into teams at larger offices “to

facilitate a more robust delivery of services to

our clients.” In addition, Gen Re will reorganize

its European treaty underwriting resources

into five line-of-business teams to support the

entire region, Gen Re said. The five lines of

business are property/engineering risk, prop-

erty/engineering catastrophe, marine, liability

and motor. 

OSHA to propose safety guidelines
specific to construction sector
■ The U.S. Occupational Safety and Health

Administration will craft a separate set of safe-

ty and health program management guidelines

for the construction industry, based on feed-

back on a proposed update to its voluntary

guidelines. The agency is revising its proposed

update to its voluntary guidelines, first pub-

lished in 1989, to help employers establish

health and safety management plans at their

workplaces. A final version is scheduled for

release in June. “One of the issues that was

identified as a result of the public comments

was that both employers and workers in the

construction industry said to us that what we’re

planning on doing is not going to work for

them,” Andy Levinson, deputy director of

OSHA’s Directorate of Standards & Guidance,

said at a public comment meeting in Washing-

ton. “We are very, very serious and very com-

mitted to getting out a parallel set of construc-

tion safety and health guidelines on some-

thing very close to the timeline for this docu-

ment as well.”

More employers charging extra
for spousal health coverage
■ The number of employers using spousal sur-

charges to contain health plan costs is expect-

ed to more than double by 2018, according to the

2015 Willis Towers Watson/National Business

Group on Health “Best Practices in Health Care

Employer Survey.” In 2015, 27% of employers

surveyed reported using spousal surcharges for

health care coverage when other employer-pro-

vided health insurance is available. That num-

ber is expected to grow to 56% in the next two

years, according to the survey of 487 employers

with at least 1,000 employees conducted in June

and July of last year. The survey found that the

average spousal surcharge across all employ-

ers surveyed is $1,200 per year. Total health

care costs for the employer and employee

reached $12,041 per employee per year in 2015

and are expected to rise nearly 5% to $12,643 in

2016, the survey showed.

Former AIG executive Doyle
lands in new Marsh position
■ John Q. Doyle, a former senior executive at

American International Group Inc., has been

named to the newly created position of presi-

dent of Marsh L.L.C. Mr. Doyle, who headed

AIG’s commercial property/casualty business,

was one of the highest ranking AIG executives

who left the insurer last December as AIG

attempted to cut costs by reducing its top man-

agement ranks by more than 20%. Mr. Doyle is

scheduled to start at Marsh on April 15 and

report to Peter Zaffino, CEO of Marsh and chair-

man of risk and insurance services. In his new

role, Mr. Doyle will oversee Marsh’s global bro-

kerage businesses. He will be based in New

York and will join Marsh’s executive commit-

tee as well as the executive committee of par-

ent company Marsh & McLennan Cos. Inc. In

his previous role as CEO of AIG’s commercial

insurance businesses worldwide, Mr. Doyle

was responsible for AIG’s property/casualty

business, financial lines, specialty lines, institu-

tional markets, and mortgage guaranty prod-

ucts and services.

Insurers asked to submit data
on terrorism program participation
■ The U.S. Department of the Treasury’s Fed-

eral Insurance Office is requesting that insur-

ers voluntarily submit information about their

participation in the federal government’s Ter-

rorism Risk Insurance Program. The request

came in a notice published in the Federal Reg-

ister. Insurers must report data by April 30. The

report is supposed to be issued by FIO no later

than June 30. The Terrorism Risk Insurance

Program Reauthorization Act of 2015 — which

extended the government’s terrorism insur-

ance backstop through 2020 — “requires the

secretary of the Treasury to require insurers to

submit information about their participation in

TRIP and to submit a report to Congress

addressing the overall effectiveness of TRIP,”

according to a statement from Treasury. But for

this initial collection of information under the

law, “FIO is requesting, and not requiring,” that

insurers submit data in order to assist with

the development of the report, according to

Treasury. 

FAA taps experts to write rules
for flying drones over people
■ A task force of manufacturers, aviation

industry associations and others who have a

vested interest in small unmanned aircraft sys-

tems are meeting to determine an acceptable

risk level when drones fly above people. The

Federal Aviation Administration said Feb. 24

that the aviation rulemaking committee, com-

prising 26 entities including AT&T Technolo-

gies, Intel Corp. and GoogleX, has until the

end of March to come up with recommenda-

tions for safely operating certain unmanned air-

craft systems when flying over people or under

a covered structure. “Based on the comments

about a ‘micro’ classification submitted as part

of the small UAS proposed rule, the FAA will

pursue a flexible, performance-based regula-

tory framework that addresses potential haz-

ards instead of a classification defined primar-

ily by weight and speed,” FAA Administrator

Michael Huerta said in the statement. Nearly

300,000 owners registered their drones within

the first 30 days after the FAA’s online registra-

tion went live. That system is only for hobby-

ists, but the agency is working to open it to com-

mercial operators by March 21.
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BI hires diversity program staffer 

A
ntoinette Dean has joined the Business Insur-

ance Diversity and Inclusion Institute as com-

munity manager.

Based in New York, Ms. Dean will manage the

various parts of the recently launched institute,

working with internal teams and external partners

on events, research and content initiatives that will

be rolled out later this year. 

Ms. Dean, who received a bachelor’s degree in

marketing from Howard University in Washington

and a master’s in journalism from Temple Univer-

sity in Philadelphia, spent much of her career in

television. She began as editorial assistant at “PBS

NewsHour,” formerly “The NewsHour with Jim

Lehrer,” in Arlington, Virginia. She later was a pro-

duction manager at ABC News’ “Good Morning

America.”

In 2015, Ms. Dean switched career paths, freelanc-

ing at major New York trade shows and confer-

ences, including work with the Specialty Food Asso-

ciation and Pensions & Investments, a sister publi-

cation of Business Insurance.

Ms. Dean can be reached at adean@business

insurance.com or 212-210-0720. Ms. Dean
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Political risks
decreasing
■ More countries saw reductions

in political risk than increases for

this year, according to Aon P.L.C.’s

Political Risk Map 2016. Eight

countries — China, Ethiopia, Haiti,

Iran, Jamaica, Nepal, Pakistan and

Serbia — saw their political risk

reduce over the course of the past

year, while four — Cape Verde,

Micronesia, Philippines and Suri-

name — saw their political risk

worsen, according to the map.

China saw its political risk level

improve to “medium” from “medi-

um high,” as anti-corruption mea-

sures contributed to the reduction

of political risk in China. The

impact of oil prices on oil-depen-

dent countries such as Iraq, Libya,

Russia and Venezuela, is the

biggest risk facing emerging mar-

ket investors in 2016, according to

the map, which analyzes 168

emerging markets. 

Berkshire taps
Lloyd’s Tom Bolt
■ Berkshire Hathaway Interna-

tional Insurance Ltd. has named

Lloyd’s of London veteran Tom

Bolt to head a specialty insurance

operation in Europe. Mr. Bolt, who

will be based in London, will

assume the position of president

and CEO of the U.K. and Southern

Europe effective June 1. The unit

of Omaha, Nebraska-based Berk-

shire Hathaway Inc. said it is

launching a specialty insurance

“solution” with its affiliate, Berk-

shire Hathaway Specialty Insur-

ance Co., subject to regulatory

approval. In addition, Gregor

Koehler, who will be based in

Cologne, Germany, has been

named president of Northern

Europe, effective immediately. He

most recently was president and

CEO of Leverkusen, Germany-

based Pallas Versicherung A.G.,

the global insurance division of

Bayer Group. Both men will

become members of Berkshire

Hathaway International’s board of

directors, also subject to regulato-

ry approval, the insurer said.

Zurich cut pay
for top execs
■ Zurich Insurance Group Ltd. cut

2015 pay for its top management

by more than half after they failed

to meet major performance tar-

gets, the Swiss insurer said in its

annual report. Total 2015 pay for

the 13 members of Zurich’s top

management team was $22.6 mil-

lion, a big drop from the $55.4 mil-

lion received by 12 executives in

2014. Zurich’s shares fell 17% last

year, the stock’s worst perfor-

mance since 2008, in response to a

sluggish performance in its flag-

ship general insurance business

and back-to-back quarterly profit

warnings. Zurich said in its annu-

al report that the key metric in

connection with the managers’

pay was net income attributable to

shareholders, which fell 53% in

2015.

Reuters 

U.K. terrorism pool
increases coverage
■ Pool Reinsurance Co. Ltd., the

U.K. government-backed terror-

ism insurance pool, is renewing its

commercial reinsurance cover for

three years and adding an addi-

tional layer, increasing the cover-

age to £1.95 billion from the £1.8 bil-

lion (to $2.71 billion from $2.50 bil-

lion) it bought last year. In a state-

ment announcing the move, Pool

Re said the two-layer program was

placed with a “highly secure panel

of reinsurers (which includes glob-

al reinsurers as well as its mem-

bers)” led by Munich Reinsurance

Co. and brokered by Guy Carpen-

ter & Co. L.L.C. The renewed pro-

gram “mirrors the cover current-

ly provided to Pool Re members,

including chemical, biological,

radioactive and nuclear risks,”

Pool Re said in the statement.

Generali wins approval
for Solvency II model
■ Assicurazioni Generali S.p.A.

has received authorization from

the Italian insurance regulator to

use a partial internal model to cal-

culate its Solvency II capital

requirements. The Istituto per la

Vigilanza sulle Assicurazioni

granted its approval for Generali

to use the model to calculate its

solvency capital requirements for

the group as well as its main Ital-

ian and German insurance compa-

nies, its French nonlife companies

and its Czech company, Ceska

Pojistovna A.S., the insurer said.

The approval is retroactively effec-

tive to Jan. 1, the effective date

for Solvency II, the risk-based cap-

ital regulatory regime for insurers

and reinsurers in Europe.

U.K. seeks input
on ILS platform
■ The U.K. government is asking

how it can make the London mar-

ket an onshore domicile for insur-

ance-linked securities business.

Interested parties have until April

29 to respond to a consultation

paper that asks questions about

the design of a trading platform

that would meet the market’s

needs. Among other things, the

paper asks respondents to com-

ment on whether ILS investments

should be restricted to sophisticat-

ed investors, whether a secondary

trading platform will be needed to

facilitate the growth of an ILS mar-

ket in the United Kingdom, and

whether protected cell company

mechanisms would help develop

an ILS market. The paper notes

that in 2014, a report by the London

Market Group, which represents

insurers, reinsurers and brokers

in the Lloyd’s of London and Lon-

don company insurance market,

had highlighted the rising use of

alternative risk transfer as a

threat to the London market’s

position as a specialist insurance

and reinsurance hub. Last year,

U.K. Chancellor George Osborne

announced that the government

would explore ways to create a

competitive corporate and tax

environment to encourage an ILS

market in London.

PROFILE: KUWAIT MARKET
DEVELOPMENTS
U P D A T E D
S E P T E M B E R  2 0 1 5

■ Foreign insurers and
reinsurers operating
in Kuwait are exempt
from capital and
operating
requirements that
apply to local
companies, according
to an April 2015
decision by the
finance minister.

■ The latest attempt to
coordinate insurance
industry legislation
and regulation
throughout the GCC,
proposed in May
2015 by the United
Arab Emirates, is
awaiting legal and
industry input. 

■ The Kuwait
Insurance
Federation, an
association of local
insurers, has formed.

■ A March 2015
resolution sets new
minimum capital
requirements for
insurance brokers.

Kuwait’s insurance market, one of
the smallest in the Gulf
Cooperation Council, relies heavily
on motor vehicle and energy cover.
Despite the country’s outsized
wealth tied to oil production,
growth in its property/casualty
market is expected to remain
modest, around 10% this year,
driven by government
infrastructure projects. This
highlights the need for updated,
risk-based supervisory regulation in
the loosely organized sector.
Flooding is the main natural threat
in Kuwait, but not much of one.

AREA

6,880 square miles

POPULATION

3.6 million

GLOBAL P/C MARKET RANKING

72
2016 GDP CHANGE (PROJECTED)

1.6%

$646.6

COMPULSORY INSURANCE

■ Third-party liability for motor
vehicles and pleasure craft 

■ Workers compensation for private
sector

■ Professional liability for insurance
consultants

■ Health insurance for expatriates

■ Shipowners liability against marine
oil pollution

NONADMITTED

Unauthorized insurers cannot carry on
insurance activity in Kuwait, though
nothing in the law requires insurance
to be bought from locally authorized
insurers except for real estate and
property cover.

INTERMEDIARIES

Agents and brokers have to be
authorized by the insurance supervisor
to do business in Kuwait. Registered
brokers can place business with
nonadmitted insurers except for real
estate and property cover. Brokers
involved in nonadmitted placements do
not have to warn buyers that their
insurer is not subject to local
supervision.

MARKET PRACTICE

Most insurance is placed with locally
licensed companies, though fronting is
acceptable. In some cases, policies are
placed directly in the international
market, though most business is placed
with conventional companies and
takaful, Islamic-based risk
cooperatives. A breach can cost an
insurer its license.

MILLION

KUWAIT

Information provided by Axco
Insurance Information Services.

www.axcoinfo.com

MOTOR
47.4%

PROPERTY
13.8%

MISC.
25.0%

PA & HEALTH
CARE WRITTEN

BY NONLIFE
COMPANIES

4.6%

MARINE, AVIATION
& TRANSIT

9.1%

Source: Axco Global Statistics/Industry Associations and Regulatory Bodies

2014 P/C gross premiums

MARKET SHARE
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Professional Moves & Promotions

BROKERS

Integro Ltd. Anne Marie Davine 

Lockton Cos. L.L.C. Donald G. Harrington 

Lockton Cos. L.L.C. Brandon Luckett 

Miller Insurance Services L.L.P. Honor Jones 

USI Insurance Services L.L.C. Carolyn Eldracher 

INSURERS 

ArgoGlobal Kieran Wilson 

CNA Financial Corp. Tony Rhodes 

Lancashire Holdings Ltd. Alex Maloney 

United States Aviation Underwriters Inc. John T. Brogan 

Utica Mutual Insurance Co. Kristen H. Martin 

REINSURANCE

Sompo Canopius A.G. Mike Southgate 

ASSOCIATIONS

British Insurance Brokers’ Association Nicola Maguire 

Insurance Industry Charitable Foundation John Vasturia

C O M I N G S  &  G O I N G S

UP CLOSE: GREG WINTER 
DENVER-BASED EMPLOYEE BENEFITS PRODUCER FOR

THE MOUNTAIN WEST REGION
Lockton Cos. L.L.C.

PREVIOUS POSITION: Denver-based sales
representative for Assurant Employee
Benefits, Assurant Inc.

GOALS FOR NEW POSITION: Becoming
that resource for my clients … to make sure
there are no gaps in their risk management
strategy.

CHALLENGES FACING INDUSTRY: The
Affordable Care Act. Insurance is very
complex, and with the ACA coming into play,
it’s made it even more difficult for employers and
employees and consultants.

FIRST INDUSTRY JOB: Sales representative for
Assurant Employee Benefits.

WHAT SURPRISED ME: The amount of options and
complexity in insurance. I didn’t know how many variables
there were. 

ADVICE: It’s one from Colin Powell: “There are no
secrets to success. It is the result of preparation, hard

work and learning from failure.” 

OUTSIDE THE INDUSTRY, A DREAM

JOB: An activities director in a tropical
destination. It’s helping people have fun
while you are having fun.

HOBBIES: I have a 16-month-old son. My
hobbies have changed a bit. Spending time
with my son Oliver and my wife Merissa. If I
am not doing that, I enjoy skiing, golfing and
fishing. 

THING MOST PEOPLE DON’T KNOW ABOUT ME:

One of my hobbies is fishing. I really enjoy fly fishing.

FAVORITE MEAL: If I had to pick it would be rack of
lamb, French fries and asparagus. 

FAVORITE BOOK: I have a favorite author. Tom Wolfe.
“A Man in Full” is a favorite of his. 

CAN’T-MISS TELEVISION SHOW: “Suits.” 

BEST CITY: I live in it. Denver.

Visit www.businessinsurance.com/ComingsandGoings for a full list of this week’s person-
nel moves and promotions. Check our website daily for additional postings and sign up for
the weekly email.

Business Insurance would like to report on senior-level changes at commercial insurance
companies and service providers. Please send news and photos of recently promoted,
hired or appointed senior-level executives to: Joyce Famakinwa, Business Insurance,
150 N. Michigan Ave., Chicago, Ill. 60601-7524. jfamakinwa@businessinsurance.com.
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Q
Where does Hiscox see growth
opportunities in the next year?

A
Hiscox is two parts — one out of

Lloyd’s (of London) and Bermu-

da, and retail business in the Unit-

ed States, the U.K. and Europe.

Given the market conditions, we

see opportunities in the United

States in our professional lines and

in our small business proposition,

which we do direct and with part-

ners. 

In the U.K. and Europe, the pri-

mary focus is on small commercial

and high-net-worth accounts. We

expect more competitive condi-

tions in Lloyd’s and Bermuda in

reinsurance and big-ticket busi-

ness.

Q
Do you expect current
property/casualty market

conditions to continue in 2016?

A
Yes. We are in a flat to soften-

ing trend, and given the

absence of large natural catastro-

phe losses, we don’t see that

changing. There’s a lot of capital.

Our assumption is when we talk

about the market, we mean the

whole market, property and casu-

alty.

Q
Hiscox recently opened an office
in Dallas. What made the area

attractive to Hiscox, which already
has a presence in Atlanta?

A
Texas is huge economy, not-

withstanding the troubles in the

oil patch. When you’re building a

business, you can’t be too distract-

ed by the short term ups and

downs. It’s sort of a natural evolu-

tion to go from east to west and

north to south.

Q
What are your customers’
biggest concerns?

A
Am I going to get sued? Is my

building going to burn down?

Customer concern in cyber is

going up. We have launched a new

cyber coverage here in the United

States. 

We’re the leader in insuring

against terrorism. We have more

capacity available, but it is an

existing product.

We recently announced that we

have enhanced our stand-alone

terrorism portfolio, adding new

products to cover property dam-

age due to malicious attacks utiliz-

ing nuclear, chemical, biological

and radiological devices. There’s

no doubt that the world is a more

tense place now after events such

as the recent attacks in Paris, and

there’s no doubt there’s more

interest in the product.

Q
What emerging risks is Hiscox
targeting?

A
We service effectively all folks

in white-collar firms. 

We just carry on doing that with

good products and a continued

focus on good service.

Q
Do you expect the unusual level
of merger and acquisition

activity of 2015 continuing into
2016, and what does it mean for
insurance buyers?

A
I read in the newspapers that

analysts and bankers think the

M&A trend will continue, and why

wouldn’t they? That’s what they

get paid for. 

There’s a lot of focus on the cus-

tomer, and as more M&A activity

continues, that creates opportuni-

ties for smaller firms like Hiscox.

Q
Where do you see Hiscox five
years from now?

A
We will continue to grow from

a small business. 

Our revenues reached $450 mil-

lion in the United States. Our goal

is to double that in the next five

years.

Bronek Masojada has been

chief executive of Hamilton,

Bermuda-based Hiscox Ltd.

since 2000. Mr. Masojada

joined Hiscox in 1993, after

a stint at management

consulting firm McKinsey &

Co. In addition, he served as

a deputy chairman of

Lloyd’s of London. He

recently spoke with

Business Insurance Senior

Editor Mark A. Hofmann

about Hiscox’s plans, the

state of the commercial

property/casualty insurance

market and the concerns of the underwriter’s clients.

Edited excerpts follow.

HISCOX CHIEF TARGETS

U.S. FOR REVENUE GROWTH

BRONEK MASOJADA

HISCOX LTD.
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CAPTIVE LAW
REQUIRES

ADJUSTMENT

D
ecades after captive insurers became a widely uti-

lized risk management tool, the captive industry

continues to expand. One form of that expansion:

Employers and their advisers are finding new ways

for captives to be used to cover corporate exposures.

For example, employers increasingly are expanding

their captives to fund risks, such as cyber liability and med-

ical stop-loss, that years ago would have been unheard of.

Another positive development is the interest of state law-

makers in passing legislation to allow the formation of cap-

tives in their states or improve existing captive laws.

Those actions clearly are bearing fruit. States such as North

Carolina and Texas that have passed legislation during the

last few years allowing captive formations have seen a surge

of new captives.

Similarly, states such as Georgia and Tennessee that have

updated their captive statutes are seeing a big spurt in cap-

tives being set up.

In addition, long-established domiciles including Vermont

and Montana continue to fine-tune their laws to attract new

captives as well as keep current ones.

Federal lawmakers are doing their part too. Last year,

Congress passed legislation effective in 2017 that makes a

long-overdue increase in the amount of premium income so-

called microcaptives can generate and still be exempt from

federal taxes.

As welcome as these and other legislative changes are, law-

makers need to make still others.

High on our list of needed and long-overdue changes

involve multiple-owner captives, known as risk retention

groups.

Under legislation passed nearly three decades ago, RRGs

can be used to fund member-owners’ casualty risks after

meeting the licensing requirements of one state. Nearly 240

RRGs now operate and cover a wide range of casualty expo-

sures for their policyholders.

Still, there is a glaring and totally unjustified exclusion in

the federal law of one policyholder risk that RRGs can’t

cover: property.

That exclusion makes no sense to us. RRGs have been

successfully used for decades to fund a broad range of casu-

alty risks. We see no reason why RRGs are barred from pro-

viding property coverage.

We hope lawmakers take action soon to remove that unjus-

tified exclusion.

NATURAL CATASTROPHES EVOLVE

IN TO COMPLEX WEB OF RISKS

EDITORIAL

COMMENTARY

SCHILLERSTROM

OPINIONS

Business Insurance welcomes letters to the editor. The section is intended to
be a forum for readers’ opinions and comments. We reserve the right to edit
letters for clarity or space. We will not publish unsigned letters.

Please send your letters to:
Letters to the Editor, Business Insurance,
150 N. Michigan Ave., Chicago, Ill. 60601-7524

Fax: 312-280-3174; email: gsouter@businessinsurance.com

E
very risk manager knows that risk is not static.

Even the most predictable risk can mutate. A

slight change in technology or weather may turn

what looks like a perfectly manageable risk into some-

thing quite different — and difficult.

Such a sequence of events is playing out now, as a

recent summit sponsored by Lloyd’s of London and

Washington-based risk management consultant Risk

Cooperative underscored. Although the summit 

was designed in part to discuss the implications of

Lloyd’s 2015-2025 City Risk Index, some of the partic-

ipants examined risk’s nature in a different context —

one that risk managers will increasingly have to

consider 

That is context of the nexus of man-made and natu-

ral risk. At first it would seem to be almost a no-brain-

er that man-made and natural risk would intersect

and affect one another. It’s happened since the begin-

ning of recorded history. Somebody builds a fragile

structure — a man-made risk — athwart an earth-

quake fault, which is a natural risk. The quake hap-

pens and the building crumbles.

What’s happening, though, is that the interaction

between the two types of risk is growing ever more

complex due to changes in the scope of both.

The impact of hurricanes provides an example. Hur-

ricanes are not surprises. Their destructiveness has

been recorded for centuries. But in recent decades,

the potential effect of these natural risks has

increased. Why?

In the United States, at least, more and more people

want to live close to the ocean. That’s understandable,

but more people mean more buildings, and more

buildings mean more exposed property.

Now factor in evidence

that the sea level is rising.

Sea levels have risen and

fallen for millions of years.

The increase doesn’t have to

be spectacular to have an

impact as more water wash-

es across lower land. That

can mean more destruction

when a hurricane makes

landfall.

Now factor in yet another

variable: government

actions that can create

moral hazards even though the intentions of the

policies are benign. If you encourage people to build

in hurricane-exposed areas by providing them with

insurance that’s priced artificially low for political rea-

sons, they will build. If you rebuild structures on rav-

aged shores just as they were before the storm struck,

with no requirement for more wind- and water-resis-

tant construction or other enhanced loss control,

you’re inevitably going to pay again. 

Fortunately Congress — of all institutions — has

taken a first step toward addressing this issue. The

House of Representatives approved the FEMA Disas-

ter Assistance Reform Act last month, which calls for

a comprehensive study through the National Adviso-

ry Council on disaster costs and losses for the feder-

al government and how to mitigate them.

It may just be a study, but it recognizes that the col-

lision of natural and man-made risks exists. And for

a governmental body in the current political environ-

ment, that’s a good start indeed.

MARK

HOFMANN
SENIOR EDITOR
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T
he U.S. Securities and Exchange Commission,

like other regulators, has become increasing-

ly aggressive in the past few years. One

aspect of that has involved the prosecution of

“books and records” and “internal controls” vio-

lations to assess costly fines when companies are

found liable. 

According to section 13(b) of the Securities

Exchange Act of 1934, every issuer must: 

■ Keep “books, records and accounts” that

accurately and fairly reflect the transactions and

dispositions of the issuer’s assets.

■ Maintain and devise a system of internal

accounting controls to provide reasonable assur-

ance that transactions and assets are adequately

recorded and in accord with management’s autho-

rization.

As straightforward as these requirements seem,

they contain two critical components that expand

liability that’s not readily apparent from the sec-

tion’s language — the broad scope of what consti-

tutes “books and records” and the low level of

fault needed to be found liable. 

On top of this, most companies subject to SEC

oversight mistakenly believe such enforcement

actions are covered by their directors and officers

liability insurance, which protects directors and

executives from suits arising from mistakes made

in good faith but not criminal actions.

Books and records 

When section 13(b) was passed in the late 1970s,

it made sense: to assure that financial disclosures

are correct, books and records supporting those

disclosures also must be correct. But what con-

stitutes “books and records” has gone far beyond

accounting files to include a wide variety of docu-

ments including invoices, third-party contracts,

meeting minutes and even general business cor-

respondence. 

Courts, apparently reluctant to curb regulatory

power, treat books and records as if they were dis-

covery, the pretrial fact-finding process, and fair

game no matter how remote the relationship to

financial reporting. 

It should also be noted that SEC “books and

records” violations should not be confused with

Section 220 of the Delaware General Corporation

Law “books and records” demands made by cor-

porate shareholders, often as a precursor to an

investor lawsuit. Section 220 demands are either

typically not covered by a D&O policy or typical-

ly subject to a low sublimit of $250,000. 

Blame threshold 

The level of fault needed to violate section 13(b)

borders on strict liability. Scienter (the intent or

knowledge of wrongdoing) is not required; nor is

there any materiality threshold. This means that

any noncompliance, no matter how small, violates

the law.

Indeed, companies are frequently subjected to

the SEC’s second-guessing that controls are ade-

quate. These problems were on stark display in a

BHP Billiton Ltd. enforcement action in 2015. 

BHP instituted a promotional program that host-

ed customers, including representatives of state-

owned enterprises, at the 2008 Olympics in Beijing.

As part of that permissible program, BHP used

internal application forms to invite these individ-

uals. 

The SEC did not allege any bribery occurred or

was even contemplated, but found that the use of

this form violated section 13(b) because it did not

contain the necessary detail to ensure compliance

with the Foreign Corrupt Practices Act. 

Because the SEC didn’t allege intent to violate

the FCPA or say how this internal form affected

BHP’s accounts or financial statements, BHP was

fined $25 million, in essence, for imperfect drafts-

manship of an internal document that had no bear-

ing on its financial reporting.

And BHP is only one example of the SEC using

section 13(b) aggressively.

On average, approximately half the FCPA cases

brought by the SEC since 2011 have found com-

panies violated section 13(b), though no bribery or

quid-pro-quo behavior was alleged or found. 

Section 13(b) violations are not limited to FCPA

matters. Because of the flexibility of section 13(b)

and its near-strict liability nature, it’s an impor-

tant weapon in the SEC’s arsenal. The SEC fre-

quently asserts it when alleging accounting fraud,

even when well-grounded accounting positions

result in a books and records or internal con-

trols-based enforcement action. For example, the

SEC is investigating a Boeing Co. accounting posi-

tion as potentially violating section 13(b) and has

penalized other public companies for alleged

accounting wrongs.

And the SEC is not alone in such actions. The

U.S. Department of Justice recently appointed Hui

Chen, its in-house compliance expert, to help its

Fraud Section test the effectiveness of compliance

programs and determine whether they are “paper

programs” or enforceable. 

Current coverage 

Because books and records and internal controls

violations are prosecuted by the SEC, policyhold-

ers generally believe that they are covered for

such enforcement actions, but policy wording

varies and often leaves out such claims. Many poli-

cies limit entity coverage for regulatory proceed-

ings to only those actions also naming an individ-

ual. 

While the SEC has recently emphasized holding

officers and directors more accountable, such lan-

guage can leave the entity uncovered until a spe-

cific individual is named, which often does not

happen. Most insurers also restrict coverage for

the entity to claims involving a purchase or sale

of the company’s securities.

In other words, if the alleged securities violation

does not concern the buying or selling of the enti-

ty’s own stock, there is no coverage. As demon-

strated, section 13(b) violations can arise from cir-

cumstances far beyond a sale of securities. 

Now more than ever, policyholders must under-

stand the breadth of their D&O coverage, as

enhancements to forgo coverage restrictions are

not always achievable or may come with addition-

al premium. But as insureds continually work with

their advisers and brokers to design and perfect

their insurance programs, they will gain a deep-

er understanding of their exposures and be in a

better position to avoid unpleasant surprises

when faced with a claim. 

As the federal government gets more determined about prosecuting

books and records and internal controls violations, gaps in directors

and officers liability cover become apparent. Rodger Laurite, Mark

Weintraub and Grady Kellogg of Lockton Financial Services discuss the

regulatory trend and how companies can guard against it.

PERSPECTIVES

The level of fault needed to violate section 13(b)

borders on strict liability. Scienter (the intent

or knowledge of wrongdoing) is not required;

nor is there any materiality threshold. This

means that any noncompliance, no matter how

small, violates the law.
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Mind the D&O coverage gap
when facing enforcement actions
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Allied World Assurance Co.

N
ew York-based Allied World Assurance

Co.’s FrameWRX is a platform that pro-

vides a set of cyber risk management

solutions to its cyber insurance policyhold-

ers, enabling them to become proactive par-

ticipants in their own data security.

Allied World//FrameWRX

offers a series of cyber security-

related services to policyhold-

ers of Allied World’s suite of

Privacy//403 Specified Response

Vendor Solution cyber liability

policies. Policyholders are auto-

matically enrolled in the frame-

work at no additional charge.

Participation begins within a

week after policies are bound,

as the team at Allied World

Assurance, a unit of Allied

World Assurance Co. Holdings

A.G., works with clients to

familiarize them with the process and sched-

ule their first service.

“One of the bigger obstacles to overcome

is keeping (policyholders) on the phone long

enough to understand it’s not a sales call,”

said Joshua M. Ladeau, Farmington, Con-

necticut-based vice president and practice

lead for privacy and network security for

Allied World.

From there, the team tracks engagement

in, and completion of, subsequent services

and interacts with breach

response specialist vendors on

behalf of clients as needed.

Services that FrameWRX

offers include access to the

Allied World Assurance

eRiskHub Portal; compliance,

training and awareness online

risk management resources; an

anomaly monitoring service,

which is a software tool that

helps clients identify anomalous

activity or behavior on their

network; and payment card

industry education.

Also offered is a guided online cyber risk

self-assessment portal, an on-site visit to

address cyber risk management concerns

and strategies for boards and senior-level

management, and a table top exercise. 

The framework has earned Allied World

Assurance a 2016 Innovation Award from

Business Insurance.

Research and development was imple-

mented in 2010 and, following revisions, was

ultimately launched in July 2015, Mr. Ladeau

said.

Mr. Ladeau said the platform grew out of

an understanding of the need for a “holistic

approach to cyber risk management.”

“One of the big issues, historically, has

been getting folks to engage” in the cyber

risk management process, he said. With

FrameWRX, direct contact is maintained

throughout the policy period, so the client is

engaged in each segment in depth before

moving on to the next, which culminates in

the table top exercise, Mr. Ladeau said.

With the table top exercise, clients receive

a mock privacy incident fact set and are

asked to respond in real time. It enables

Allied World Assurance to provide a cyber

security readiness report at the end of a pol-

icy period, so that going into the next policy

period the policyholder can build further on

the services the framework provides, using

the first year as a baseline, he said. 

Response to the program has been posi-

tive, said Mr. Ladeau. “It’s certainly a signif-

icant uptick to what we’ve experienced his-

torically … just in terms of the raw engage-

ment numbers,” he said.

According to Allied World Assurance,

since launching the platform the insurer has

gone from no engagement in its prior risk

management offering over a five-year peri-

od to having one out of every five privacy

and network security policyholders engag-

ing in FrameWRX within six months of

launch. 

By Judy Greenwald

Mr. Ladeau

THE
WINNERS

T
he 2016 Business Insurance Innovation

Awards recognize the best new prod-

ucts and services for risk managers

launched over the past year. The

awards program, which started in 2010,

was established to showcase innovative

solutions that service providers are offering to

solve problems faced by risk managers.

All of the nominations were reviewed by an

independent panel of judges composed of profes-

sional risk managers, and the 10 highest-scor-

ing nominations were selected for the 2016 Inno-

vation Awards, which will be presented during

the Business Insurance Risk Management Sum-

mit, to be held March 22-23 in New York.

The winning entries range from insurance cov-

erage for data breach risks to robotics to apps

and dashboards to help manage and assess prop-

erty risks.

The nomination process for the 2017 Innovation

Awards will begin in the fall.

For more information about the Innovation

Awards and other awards programs sponsored

by BI, visit www.businessinsurance.com or email

Business Insurance Editor Gavin Souter at

gsouter@businessinsurance.com.

ALLIED WORLD//FRAMEWRX
privacy403.com
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L
ongtime risk expert Kristin

Carrington remembers con-

ducting field surveys to gather

data about a property’s exposures:

First it was pen and paper, then

revisions, then one or two revisits

of a site to take a photo and assess

something one may have missed,

and then, when the data was col-

lected, it was off to the typist. Days

later, there would be a report. 

Today Ms. Carrington, who

founded Fort Myers Beach, Flori-

da-based Carrington Risk Consult-

ing L.L.C., a property risk consult-

ing firm, can assert to current and

future clients: There’s an app for

that. 

SnapCAT is a mobile application

for smartphones that enables field

engineers or consultants to gather

and document windstorm, earth-

quake and flood primary and sec-

ondary exposures. The application

consists of a series of data entry

points and drop-down menus that

makes creating reports for risk

managers, brokers and insurers as

easy as a few swipes and presses.

Property location is assessed via

satellite. Photographs or video,

taken with the handheld device,

can be attached to the reports and

generated and distributed. Revi-

sions to reports are simple, as is

data storage, Ms. Carrington said.

SnapCAT “ties it all together,”

said Ms. Carrington, who provides

a webinar on the app, showing

how prompts can help formulate a

detailed report much faster in a

document or file that can be sent

to another person with a mobile

device or email address. “Right as

you’re walking out of the building,

you can email or text a (report).”

Risk managers receive a color

report, paper or electronic, that

contains all the data for a proper-

ty, addressing four areas of the

risk management process: risk

identification, risk assessment and

analysis, risk control and risk

financing.

All of this capability earned

SnapCAT a 2016 Business Insur-

ance Innovation Award.

Ms. Carrington’s product and

company, which she operates with

the help of one employee, not only

simplifies the process of data col-

lection and analysis, it also saves

companies money, she said. With

its fill-in-the-blank questionnaire

format, SnapCAT provides

detailed reports on building modi-

fications that can help mitigate

exposures and lower premiums for

property owners. For example, if a

building in a hurricane-prone area

has its rooftop heating and air

conditioning components strapped

down with certain materials,

the property could see a dip in

premiums. 

If a client has good to excellent

building construction, the effect on

premiums can be substantial if this

information is gathered, proven

and utilized, according to Ms. Car-

rington. In Florida alone, a Snap-

CAT field survey of 40 large

department stores led to $2 million

in premium savings in one year,

she said. Similarly, a small restau-

rant chain saved $1 million in pre-

miums after a thorough SnapCAT

assessment. 

So far, Ms. Carrington’s clients

and partners include Macy’s Inc.,

Aon P.L.C. and Marsh USA Inc.

By Louise Esola
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American International Group Inc.
INVESTMENT IN K2 INTELLIGENCE AND EXPANSION OF CYBEREDGE SUITE OF LOSS PREVENTION AND MITIGATION SERVICES

www.aig.com/_1247_412514.html

P
artnership is key to American

International Group Inc.’s

approach to cyber coverage,

and the ongoing expansion of part-

nerships with outside vendors to

enhance its CyberEdge suite of

loss prevention and mitigation ser-

vices helped win the New York-

based insurer a 2016 Business

Insurance Innovation Award. 

AIG has been offering cyber cov-

erage since the late 1990s and cur-

rently has 22,000 clients world-

wide, said Tracie Grella, AIG’s

New York-based global head of

cyber. The insurer began introduc-

ing cyber loss mitigation services

in 2013 with two vendors, but

launched a major expansion last

year, creating “a more robust

offering,” Ms. Grella said.

One key aspect of this expansion

was AIG’s decision to obtain a

minority stake in cyber investiga-

tion firm K2 Intelligence, which

was announced last April, with

plans to co-develop products and

services with the company.

K2, which is based in New York

and has global operations in Lon-

don, Madrid and Tel Aviv, Israel,

acts as an adviser to governments,

companies, corporate boards and

individuals. Its expertise centers

on cyber investigations and

defense, anti-money laundering

and regulatory compliance, com-

plex investigations and disputes,

data analytics and visualization,

and integrity monitoring and com-

pliance, AIG said at the time of the

agreement.

The program currently has 14

vendors including K2, each of

which targets a different area, said

Ms. Grella. Broadly speaking, the

areas include cyber breach coach-

es — legal counsel who specialize

in data breach law, and experts in

forensics and investigation — who

assist in remediation, such as

determining the facts around a

data breach incident and under-

standing the extent of the event.

Clients of CyberEdge are able to

access these vendors through AIG,

said Ms. Grella. “Some services

are complimentary to clients of

CyberEdge products, others are

offered at a discount,” she said.

And the expansion of the offering

will not end with the additions

made in 2015.

“We are adding more” vendors,

said Ms. Grella. “We are going to

continue to build out our service

platform and consulting capabili-

ties for our clients.”

Additionally, “We are offering

services in areas” where clients

can use some additional cyber

security expertise, she said.

“There are so many vendors in

this space, and a lot of these are

small startup companies,” said Ms.

Grella. “A lot of our clients don’t

have access to these vendors.”

By Mark A. Hofmann

Ms. Grella

Ms. Carrington

Carrington Risk Consulting L.L.C.
SNAPCAT

www.carringtonrisk.com/snaprisk-suite.html

SnapCAT is a mobile application that enables field engineers or consultants

to gather and document windstorm, earthquake and flood exposures.

“There are so many

vendors in this space, and

a lot of these are small

startup companies. A lot of

our clients don’t have

access to these vendors.”
Tracie Grella, American
International Group Inc.
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A
natural disaster is approach-

ing, and a company’s CEO

asks the risk manager for an

assessment of the threats the dis-

aster will pose to the company’s

operations.

If that risk manager has access to

FM Global’s MyRisk website, that

assessment can be delivered in

real-time, even if the risk manager

is not sitting at his or her desk. 

MyRisk, a Business Insurance

2016 Innovation Award winner,

provides risk managers a compre-

hensive overview of their entire

property profiles — information

that can be downloaded via a

mobile application by on-the-go

risk managers.

For time-crunched or resource-

challenged risk managers, the

product gives them the ability to

compartmentalize a great deal of

information and data in a user-

friendly format to help them make

quick decisions, said Bret Ahnell,

FM Global’s Johnston, Rhode

Island-based executive vice presi-

dent and manager of staff opera-

tions who led development of the

product. 

“They can find out most any-

thing they want to know about

their property-related risks all

around the world so they can real-

ly manage those threats they may

be exposed to,” he said. “They can

access all their policy information

(and) claims information to really

be able to do all the things they

would be able do if they were sit-

ting at their desks, wherever their

corporate headquarters are.” 

For example, the MyRisk Map

Center allows risk managers to

assess the impact of natural haz-

ards on their locations in real time,

allowing them to examine specific

details about their facilities such

as critical engineering documents

and the facilities’ RiskMark scores,

which are generated via a 100-

point risk quality scale where high

scores represent high-quality,

well-managed risk with a lower

chance of loss. 

The website contains informa-

tion on more than 490,000 FM Glob-

al client locations worldwide, some

of which is gathered by the compa-

ny’s 1,200-plus field engineers

making site visits, Mr. Ahnell said.

Risk managers have access to

more than 355,000 recommenda-

tions that identify and mitigate

risk, more than 200,000 of which

have been implemented since the

website debuted in October.

These recommendations help

risk managers decide where they

should be focusing their risk-

improvement investment dollars,

Mr. Ahnell said. 

“It gives them that ability to look

across all those locations and then

to make informed decisions based

on the importance of those facili-

ties to their business and to their

clients, and also to look at the cur-

rent quality of those locations,” he

said.

“They can run ‘what if’ scenarios.

They can look at some of their crit-

ical locations and say, ‘If I do these

recommendations, how will that

improve my overall RiskMark

score?’ which gives them more

confidence that that location is

going to fare better if exposed to a

natural disaster, a fire risk or

explosion or anything else.” 

By Gloria Gonzalez

EigenRisk Inc.
EIGENPRISM
www.eigenrisk.com

B
y arming risk managers with

advanced analytics technolo-

gy that typically has been

reserved for underwriters, the

team at EigenRisk Inc. aims to

help corporate risk managers

make informed, data-driven deci-

sions when it comes to protecting

their assets from natural catastro-

phe losses.

This capability has earned Eigen-

Prism a 2016 Business Insurance

Innovation Award. 

Ann Arbor, Michigan-based

EigenRisk’s technology platform,

EigenPrism, “essentially levels the

playing field” between risk man-

agers and brokers or underwriters

by giving risk managers insight

into their exposures that they can

use in pricing negotiations, said

Eduardo Hernandez, the firm’s

Miami-based co-founder and head

of business development.

The analytics and risk modeling

platform, launched in August 2015,

unearths data typically buried in

Excel spreadsheets and displays it

so the risk manager can see which

assets are exposed in the event of

a natural catastrophe. The tool is

also available to brokers and

underwriters.

“When there’s an event that’s

happening that makes the news —

there’s a big tropical storm or

there’s a major earthquake — risk

managers want to know, ‘Does it

affect me or not?’ and we help

them to get the right answers,”

said Deepak Badoni, Toledo, Ohio-

based co-founder and president of

EigenRisk.

In addition, the game-like tech-

nology — the creators say clients

have said it’s “fun” to use — allows

risk managers to run what-if sce-

narios by dragging historical

catastrophes, such as hurricanes

or earthquakes, across a map and

imposing them over the firm’s

assets to predict the risk exposure

and, in turn, make better decisions.

“Today, the risk management

discipline is more reactive, where

when anything happens, people

rush to figure out, ‘Where are my

losses going to be?’” Mr. Badoni

said. “We’re turning this around

on its side” by allowing them to

model risk beforehand.

Mr. Badoni said the platform

answers questions that risk man-

agers want to know, such as,

“What are my worst-case scenar-

ios? What should I plan for? What

should I buy insurance for? Do I

have the right limits? Do I have the

right deductibles?”

These answers arrive in seconds

with EigenPrism, whereas without

the technology, “it might take

them days or weeks to get those

answers,” he said.

“As a risk manager, having that

real-time data and that intelligence

will make them look smarter in

front of the board when they’re

making decisions on how much

risk to retain and manage and to

purchase,” Mr. Hernandez said.

For example, one of EigenRisk’s

clients, Miami-Dade County Public

Schools, used the tool for its prop-

erty renewal and discovered that

20% of the school’s locations were

plotted incorrectly when using tra-

ditional modeling.

“They were in the water,” said

Michael Fox, Miami-based district

director of risk and benefits man-

agement with Miami-Dade County

Public Schools. 

Using EigenPrism, the school

system modeled 1992 Hurricane

Andrew as a worst-case scenario

and found that the ground-up loss

was $622 million, compared with

the $826 million traditional models

had calculated, Mr. Fox said.

“When you utilize EigenPrism’s

capabilities … it’s a valuable tool

to help shape our view of risk,” Mr.

Fox said.

By Shelby Livingston

Mr. HernandezMr. Badoni

Mr. Ahnell

FM Global
MYRISK

www.fmglobal.com/page.aspx?id=03030400

EigenRisk Inc.’s EigenPrism

“They can access all their

policy information (and) claims

information to really be able to

do all the things they would be

able do if they were sitting at

their desks, wherever their

corporate headquarters are.”
Bret Ahnell, FM Global

“As a risk manager, having

that real-time data and that

intelligence will make them

look smarter in front of the

board when they’re making

decisions on how much risk

to retain and manage and to

purchase.”
Eduardo Hernandez,
EigenRisk Inc.
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T
he widespread use of robotics

technology in many industries

has created much confusion

and ambiguity when an accident

or incident occurs: Is it the result

of an error arising from the man-

ufacturer of the robotics hardware,

firmware, software or artificial

intelligence architecture? Is it a

professional liability error or gen-

eral liability loss?

“We’ve been in contact with var-

ious broker partners about their

concerns regarding the robotics

industry ... There is a gray area at

the intersection of product liabili-

ty and professional liability,” said

David Kennedy, a Boston-based

product development manager for

Lexington Insurance Co., which

created Robotics Shield as a way

to streamline underwriting for the

robotics industry and companies

that use robotics.

The product has earned a 2016

Business Insurance Innovation

Award.

According to Lexington Insur-

ance, a subsidiary of American

International Group Inc., advanced

robotics and artificial intelligence

systems are being deployed in a

variety of industries, including

health care, construction, energy,

retail and hospitality, to name a

few. By 2020, the field is expected

to grow to $82.7 billion, according

to Portland, Oregon-based Allied

Market Research.

With that growth comes expo-

sures.

According to Mr. Kennedy, as

the robotics industry continues to

grow, so too do claims involving

bodily injury, property damage

and financial loss. For example, in

the situation of a “cobot,” a robot

working alongside a human oper-

ator, there is the potential for a

negative incident to create confu-

sion about whether the loss would

fall under traditional product lia-

bility or professional liability. 

“We are really striving to elimi-

nate that gray area at the intersec-

tion of those coverages and help

eliminate disputes in the event of

a claim,” Mr. Kennedy added.

“This is a more holistic approach

that combines exposures.”

Prior to Robotics Shield, under-

writers would use a miscellaneous

errors and omissions form with a

technology endorsement, said

Jeanmarie Giordano, New York-

based chief underwriting officer

for professional liability and finan-

cial lines at AIG. 

“It wasn’t specific to the robotics

industry,” said Ms. Giordano. Pol-

icyholders “could potentially

purchase other products (because)

there wasn’t a holistic approach

to the exposure from any one

market.” 

Specifically, Robotics Shield

brings together general liability

and products liability insurance,

robotics errors and omissions

insurance and specialized risk

management services, all specifi-

cally tailored to the robotics indus-

try. Robotics Shield also provides

single-point access to a claims

team, streamlining the claims han-

dling process.

To enhance its offerings, Lexing-

ton Insurance also has partnered

with San Francisco-based Littler

Mendelson P.C., a global law firm

that houses its own practice group

specializing in robotics technology

and applications, to assist clients

with complex robotics liability

needs and to address the ongoing

updates and information about the

ever-changing nature of risk of

that technology, according to Mr.

Kennedy. 

By Louise Esola

Complex Risk.       Simply Handled.

Where there’s risk, there’s complexity. It’s really that simple. That’s why we built an insurance company that 
manages risk across a broad spectrum of niche, real-world industries. From social and human services, 
sports and fitness to entertainment, education to the environment. At Philadelphia Insurance Companies, 
we handle complex risk and make it simple for you to manage. Giving your clients the freedom they need to 
do what they do best. Learn more. Call 855.411.0797 or visit ThinkPHLY.com.

Philadelphia Insurance Companies is the  
marketing name for the property casualty  

insurance operations of Philadelphia  
Consolidated Holding Corp., a member of the 
Tokio Marine Group. All products are written  

by insurance company subsidiaries of  
Philadelphia Consolidated Holding Corp.  

Coverages are subject to actual policy language.

A.M.Best A++ Rating
Ward’s Top 50 2001-2015
97.5% Claims Satisfaction

100+ Niche Industries
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Lexington Insurance Co.
ROBOTICS SHIELD

www.aig.com/innovationawards

Mr. Kennedy Ms. Giordano
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O
rigami Risk L.L.C. hopes to

help clients cut workers com-

pensation costs and reduce

lost work time for injured workers

by including some of the comp

industry’s leading medical treat-

ment and return-to-work stan-

dards in a risk management infor-

mation system.

Chicago-based Origami Risk

integrated the Official Disability

Guidelines into its data platform in

September, earning it a 2016 Busi-

ness Insurance Innovation Award.

The ODG guidelines, which

include evidence-based medical

care and return-to-work standards

for injured workers, are published

by the Encinitas, California-based

Work Loss Data Institute.

While clients can access the

ODG guidelines by using the Work

Loss Data Institute’s data plat-

form, Origami Risk incorporated

the ODG data directly into its

model.

The combination has made the

RMIS system a one-stop shop for

employers who want to see

whether their injured workers are

receiving medical care proven to

be effective for their injuries, or

whether those workers need addi-

tional medical assistance to help

them return to work.

The integration compares indi-

vidual claims with the ODG data

based on criteria that could elevate

the cost of a workers comp claim,

such as the worker’s medical diag-

nosis, whether the worker has

comorbid health conditions such

as diabetes, or whether the work-

er has legal representation, said

Earne Bentley, Atlanta-based

sales lead for Origami Risk, who

spearheaded the integration effort.

The model is “identifying claims

up front that might need extra

attention or intervention before

you might typically figure out this

claim could be a problem,” Mr.

Bentley said.

Mr. Bentley said it’s too early to

quantify how effective the integra-

tion has been at reducing workers

comp claim costs or return-to-

work times.

However, Origami Risk cites

statistics from the Work Loss Data

Institute showing that the ODG

guidelines are helpful in resolving

workers comp claims when used

by other companies.

The institute estimates that enti-

ties that use the ODG guidelines

for benchmarking see a 34% to 66%

reduction in average disability

durations and medical cost sav-

ings of 25% to 60%, depending on

factors such as which state a claim

is in and which insurers or third-

party administrator is handling

the claim.

The ODG data “indicates which

treatments are proven to work as

indicated in peer-reviewed scien-

tific studies. So it ensures that

patients are receiving effective

treatments and it also can prevent

the use of ineffective or potential-

ly harmful treatments,” said Ingrid

O’Keefe, senior account executive

with the Work Loss Data Institute.

Ms. O’Keefe assisted Mr. Bentley

and Origami Risk in licensing and

integrating the ODG guidelines

into the data platform.

Mr. Bentley said Origami Risk

has received some early feedback

from clients about the ODG inte-

gration and plans to update the

model in the near future based on

client requests.

“We’re always looking for more

and more ways that we can better

serve our clients,” he said.

By Sheena Harrison

Liberty Mutual Insurance Co.
MANAGING VITAL DRIVING PERFORMANCE
liber-web06.inetuhosted.net/CI/RiskControl/OOAs/fleet_safety.pdf

C
ommercial transportation

companies collect tons of data

on the performance of their

drivers and fleet vehicles, but fig-

uring out how to use it to improve

driver safety had been challenging

until Liberty Mutual Insurance Co.

found a way to do that.

The Managing Vital Driving Per-

formance program is a method

transportation policyholders that

use telematics data can use to

improve driver safety. 

The program, a winner of

the 2016 Business Insur-

ance Innovation Awards,

came from the collabora-

tive effort of two Liberty

Mutual leaders: Peter R.

VanDyne, Milwaukee-based tech-

nical director of risk control ser-

vices; and Jennifer Weiler, Seattle-

based director of product manage-

ment of commercial insurance

telematics. 

Mr. VanDyne said he thought

policyholders could use telematics,

a wireless technology used in vehi-

cles that collects performance data

for fleet organizations, as a risk

management tool to pinpoint

drivers with driving performance

that needed corrective action. 

Initially, he said, policyholders

had been overwhelmed with the

quantity of the data. Telematic

vendors produce “a mountain of

data” for their commercial fleets,

he said, such as alerts when a driv-

er drives over the speed limit.

“One client was seeing 400 driving

alerts a week,” Mr. VanDyne said.

“We needed to be able to find a

process to get through that data.”

Although companies had

telematics technology

installed in their vehicles

years ago, it’s only recent-

ly that they have felt com-

fortable using the data and

sharing it, said Ms. Weiler.

Now they wanted to find innova-

tive ways to use the data to bene-

fit their business.

“Our fleet customers already had

telematics but wanted to know

how to interpret the data so they

could have meaningful conversa-

tions with their drivers about their

driving,” she said. “Customers

were starting to come to us asking

for this, to help them manage their

risk,” she said.

In a pilot test involving over 180

vehicles, there were less aggres-

sive driving event incidents

involving acceleration, braking

and speeding after the introduc-

tion of the Managing Vital Driving

Performance program, a company

spokesman said. 

In the program, risk experts ana-

lyze the collected data to find

drivers who are performing below

the norm. The next step is focusing

on remedial efforts for those par-

ticular drivers. In the past, train-

ing played a big role in that effort,

but it wasn’t always effective, Mr.

VanDyne said. 

“We wanted to get away from

training as a solution for aggres-

sive drivers because people drive

like they do because of behaviors,”

he said. Instead, they identify

trends over time and look at root

causes of the behavior to learn

why it is happening. “Maybe they

hired someone with a history of

these types of events or perhaps

management has a compensation

system that encourages their

drivers to drive aggressively to

make more money,” he said.

After the root cause is discov-

ered, Liberty Mutual’s transporta-

tion risk control experts work with

policyholders to find solutions. 

“We are taking this one step fur-

ther than any insurer has on the

personal or commercial side,” Ms.

Weiler said.

By Donna Mahoney

Mr. VanDyne Ms. Weiler

Mr. Bentley

Origami Risk L.L.C.
ORIGAMI RISK PLATFORM/ODG INTEGRATION

www.origamirisk.com

While clients can access the ODG guidelines by using the Work Loss Data

Institute’s data platform, Origami Risk incorporated the ODG data directly

into its model.

“Our fleet customers

already had telematics but

wanted to know how to

interpret the data so they

could have meaningful

conversations with their

drivers about their

driving.”
Jennifer Weiler,
Liberty Mutual Insurance
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D
ata breaches are among the

top concerns for any organiza-

tion these days, with incidents

reaching near catastrophic levels

as personal and private business

information is stolen, warehoused,

sold and distributed. Their effects

are far-reaching and expensive.

How expensive?

That’s one question Baltimore-

based PivotPoint Risk Analytics

hopes to provide answers for with

its new data breach risk assess-

ment tool, CyVaR. 

Tracy Martin, Baltimore-based

director of  product management

for PivotPoint, was one of the orig-

inal developers of the product,

which came out in 2015. He said

CyVaR grew out of the need for

risk managers to understand how

much is at stake if an incident — a

systemwide infection by malware,

for example — were to occur. It

wasn’t a question being answered

in risk circles, he said. 

According to Chris Washington,

Herndon, Virginia-based vice pres-

ident of engineering and head of

product development for Pivot-

Point, traditional security has

always zeroed in on incident-pre-

vention technology.

“We are more risk-based, (focus-

ing on) how to best protect the crit-

ical assets,” Mr. Washington said.

“That’s the difference between this

product and what has been tradi-

tionally offered.”

That difference is what helped

CyVaR earn a 2016 Business Insur-

ance Innovation Award. 

According to Mr. Martin, the pro-

gram is set up like a computer wiz-

ard, such as TurboTax, and col-

lects inputs on the organization’s

industry, its size, gross revenue,

number of employees and other

data. The program identifies the

most critical business applications

that drive revenue and tallies

exposure of valuation of those

assets. PivotPoint then studies the

organization’s defensive posture

— practices in place to mitigate an

incident. An analysis of threat

data, historical data and incident

rates across the industry is also

considered. 

“We put all of this together and

run a simulation,” said Ms. Martin.

“You can then come up with a dol-

lar value of your risk.” 

For the City of San Diego, that

figure was $4.5 million, according

to Gary Hayslip, the city’s chief

information security officer and

deputy director in the information

technology department. He used a

CyVaR report in a budget presen-

tation in November to help justify

higher expenditure in the IT bud-

get.

According to Mr. Hayslip, the

city — which houses information

including residents’ tax bills, per-

mits, arrest and police records,

and medical and personal informa-

tion for 11,000 employees — has-

n’t updated its technology enough

to avoid a breach. 

He said that as a result of a com-

plete CyVaR study, the data risk

security budget for the city now

takes up 6% of the IT budget at just

over $3 million, up from a bare-

bones 1%.

“This actually gave us a dollar

amount to our risk and the risk of

using nonupdated programs,” Mr.

Hayslip said. “It gives you an idea

that if you have a breach, how

much you can expect it to be and

(offers) some recommendations

that you should put in place to

reduce your risk. Those recom-

mendations become projects that

are easily justifiable when you

have a dollar amount to remove off

your risk profile.”

Mr. Washington said CyVaR

offers a one-time, periodic look at

an organization’s risk and that Piv-

otPoint is working on an improve-

ment that would constantly moni-

tor risk.

“One of the trends that I have

noticed in the industry is that

many of the best programs have

led to the delivery of the next pro-

gram,” he said. “That’s the next

direction I want to take this prod-

uct.”

By Louise Esola

XS Reserve Ltd.
XS RESERVE
www.xsreserve.com

A
lastair Malcolm, founder and CEO of Faver-

sham, England-based XS Reserve Ltd., is no

stranger to innovation, having been at the

forefront of the development of excess-of-loss

credit insurance coverage some 30 years ago.

And Mr. Malcolm, who once built and flew his

own plane and has an invention currently

awaiting patent, recently created a new

methodology for developing reserves for trade

credit risk. 

His product, XS Reserve, is a winner of 2016

Business Insurance Innovation Award.

XS Reserve enables buyers to make monthly

payments into an account on the buyer’s own

books to build up reserves, but the underwrit-

ers — currently American International Group

Inc. — will agree to pay the full agreed sum in

the event of a defined loss from day one. 

The full value of the reserve is available from

the outset of the policy to be used as contingent

liquidity supported by a rated insurance com-

pany, Mr. Malcolm said.

The buyer funds payments over an agreed

period of up to three years, he said, and 

XS Reserve guarantees the funding of that

reserve. 

The coverage is sold as part of an

excess-of-loss trade credit insur-

ance cover and enables risk man-

agers to transfer a risk that other-

wise would be wholly self-insured,

Mr. Malcolm said.

The risk is ideally suited to be

handled via a captive insurance

program, Mr. Malcolm said, and the XS Reserve

product can help to establish and operate such

a program.

The idea for the product was sparked in part

because of the restrictions that banking rules,

such as Basel III, place upon banks issuing cred-

it with security.

XS Reserve enables the credit risk to be

passed onto insurers — which are the risk tak-

ers, Mr. Malcolm said.

He said that, for example, a U.K. minerals

company with receivables funded by a panel of

banks used the product to give the banks secu-

rity. 

“The need for credit insurance is

vital,” said Mr. Malcolm, and risk

managers are becoming more

involved in trade credit. 

Every company carries the risk

of bad debt impairment, Mr. Mal-

colm said, and most currently self-

insure that risk though few currently use their

captives for that, he said.

Mr. Malcolm said he hopes that XS Reserve

will go some way to changing that.

Mr. Malcolm set up XS Reserve with David

McKibbin who has had a 25-year career in

insurance and reinsurance underwriting. 

By Sarah Veysey
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PANEL OF
JUDGES

T
he entries for the
2016 Business
Insurance

Innovation Awards
were reviewed by an
independent panel of
judges, all of whom are
risk management
professionals.

The judges assessed
the entries based on
five criteria: Originality
in serving the needs of
professional risk
managers; relevance to
the core concerns of
risk managers;
effectiveness in solving
one or more problems
in the risk management
process of identifying,
assessing/analyzing,
controlling and/or
financing risk; the
presentation of the
product or service in
terms of its ease of use
and understanding; and
the results achieved
when implemented by
risk managers.

The judges scored
each entry, and the 10
highest-scoring entries
were selected as the
2016 Innovation
Awards winners.

THE 2016
JUDGES

Julie Bean

Risk manager 
The Chamberlain
Group Inc.

Barbara Devine

Assistant director of risk
management
Astellas U.S. L.L.C.

Brian Sammons

Assistant vice president
of risk management
Equity Residential

Terry Sampson

Director of risk
management
The Art Institute of
Chicago

Carlos A. Sintes

Claims manager
Fortune Brands Home
& Security Inc.

PivotPoint
Risk Analytics

CYVAR
www.pivotpointra.com

Mr. Martin Mr. Washington Mr. Hayslip

“The need for credit

insurance is vital.”

Alastair Malcolm,
XS Reserve Ltd.
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MARKET PULSE
XL Catlin doubles

terrorism cover limits

XL Catlin said its crisis management

business has doubled its limits for stand-

alone terrorism coverage to $200 million.

The company is also introducing active

assailant coverage, a company statement

said.

XL Catlin, the marketing name of XL

Group P.L.C., has increased available lia-

bility limits for its stand-alone terrorism

insurance policy to $200 million, double

the original $100 million when the policy

was first introduced in 2014.

“A string of attacks in cities, and

schools worldwide has prompted many

companies and communities to reconsid-

er the type of events to which they could

be exposed and what the repercussions

could be for them,” Ben Tucker, XL

Catlin’s head of U.S. terrorism and polit-

ical violence, said in the statement.

“They are taking additional precau-

tions and are looking for more financial

protection to properly handle such

events, and we’re making available

insurance protection that is relevant to

the evolving risk environment,” Mr.

Tucker said.

The active assailant coverage has lia-

bility limits up to $35 million to address

the shortfall in the Terrorism Risk Insur-

ance Program Reauthorization Act of

2015 and to enhance the company’s cur-

rent stand-alone terrorism property poli-

cies, the statement said.

As well as providing standard proper-

ty damage coverage, active assailant

coverage also provides coverage for time

element, including a determination by

authorities that the policyholder’s oper-

ations have to cease at their current loca-

tion, the statement said.

Lloyd’s underwriter ups 

M&A insurance capacity

International managing general under-

writer ANV Global Services Ltd. said it

will increase its Lloyd’s of London under-

writing capacity for mergers and acqui-

sitions insurance.

With a 10 million increase in each

denomination, ANV offers a limit of 30

million ($32.8 million) and $30 million per

risk, ANV said in a statement. 

ANV’s mergers and acquisitions team

primarily focuses on customized war-

ranties and indemnities insurance for

commercial and financial clients in the

U.K., according to the statement. 

ANV Global Services is the internation-

al managing general underwriter seg-

ment of specialty insurance group ANV

Holdings B.V.

Allianz launches 

aviation comp unit

Allianz S.E.’s specialist corporate insur-

er, Allianz Global Corporate & Specialty

S.E., has launched a U.S. aviation work-

ers compensation department led by a

group of former QBE North America

comp specialists.

Allianz Global Corporate & Specialty in

a statement said it will serve as the

underwriter for this broker-driven pro-

gram and has entered into an agreement

with the National Air Transportation

Association.

Charles Couch will lead the depart-

ment. Previously, Mr. Couch was vice

president of underwriting and head of

distribution for aviation at QBE North

America.

“Launching into the workers compen-

sation business brings new capabilities

and rounds out our aviation product line,

providing a more cost-effective solution

for clients,” Jon Downey, head of avia-

tion for the U.S., said in the statement. 

Berkshire creates 

medical stop-loss division

Berkshire Hathaway Specialty Insur-

ance Co. has established a medical stop-

loss division based in Irvine, California.

John Snyder will lead the division,

David Friedly has been named head of

underwriting, and Glenn Funk will serve

as actuary for medical stop-loss, Boston-

based BHSI said in a statement.

Mr. Snyder most recently was presi-

dent and CEO of medical excess at Amer-

ican International Group Inc., according

to the statement. Mr. Friedly previously

was head of underwriting at AIG Bene-

fits Solutions, and Mr. Funk was vice

president and actuary at AIG Benefits

Solutions, according to a Berkshire Hath-

away spokeswoman. 

“We are pleased to have the talent and

experience of John, David and Glenn

fueling our move into medical stop-loss

and building out our team for this prod-

uct line,” Sanjay Godhwani, executive

vice president at BHSI, said in the state-

ment. “Their deep expertise, coupled

with BHSI’s strong balance sheet, will

allow buyers to make their medical stop-

loss choice with confidence.”

All three executives are based in Irvine.

Prescription management 

offered for comp providers

Genex Services L.L.C. has launched a

customized and integrated approach to

prescription drug management in work-

ers compensation.

Medication Safety 2.0 includes over-

sight and coordination for medication

alerts, medication safety programs and

field case management, among other

things, the Wayne, Pennsylvania-based

managed care services provider said in

a statement.

A key component of the program

includes one-on-one counseling in a

meeting between a prescriber and a field

case manager to ensure health care

providers are prescribing medications in

accordance with clinically supported

guidelines, rather than relying on phone

calls or letters, the statement said. 

“Increasingly, our customers are ask-

ing us to work with their PBM to design

a network that meets their needs in a

program designed to help their injured

workers and promote savings and best

outcomes,” Ron Skrocki, vice president

of product management and develop-

ment for Genex, said in the statement.

“Our focus is on medication safety, uti-

lization review from trained nurses and

physicians, adherence to guidelines and

optimal network utilization,” he added. 

Travelers enhances 

contractors coverage

Travelers Cos. Inc. has combined its

professional liability and pollution liabil-

ity coverage for contractors. 

The coverage provides additional pro-

tection against environmental damage

caused by design errors. It will also pro-

vide access to the risk control and claim

professionals at Travelers.

Coverage limits are available up to $10

million, according to a Travelers

spokeswoman. 

“We streamlined our contractors liabil-

ity policies to deliver a more efficient and

robust product,” Adrienne Atwell, New

York-based chief underwriting officer for

Travelers’ environmental and contrac-

tors professional practice, said in the

statement. “By updating our coverage,

we have reduced financial exposure to

costly pollution or professional liabilities

by addressing potential gaps that can

exist when contractors purchase these

liability coverages separately.”

QBE offers
E&O cover for
agents, brokers

QBE North America an-

nounced it has a program

underwriting agreement with spe-

cialist professional liability manag-

ing general underwriter RPS/Plus

Cos. to provide professional liabil-

ity insurance to insurance agents

and brokers.

The coverage provided through

QBE North America is on both an

admitted and nonadmitted basis.

The coverages include disciplinary

actions, loss of earnings, and pre-

claims assistance, QBE North

America said in a statement. 

Coverage limits up to $5 million

are available, according to a QBE

North America spokeswoman.

“We are pleased to join forces

with RPS/Plus Companies and its

experienced professional liability

insurance programs practice, as

this provides us with new opportu-

nities to expand our business and

bring QBE Specialty Lines’ innova-

tive solutions to the insurance

market,” Donald Allard, senior

vice president, specialty programs,

QBE North America, a unit of QBE

Insurance Group Ltd., said in the

statement.

 

D E A L S  &  M O V E S

IBM expands scope with purchase 
of cyber security firm

IBM Security plans to acquire private cyber securi-

ty firm Resilient Systems Inc. as part of a move to

expand its role in the incident response market.

Terms of the deal were not disclosed. The acquisi-

tion is expected to close later this year subject to reg-

ulatory review.

IBM said it intends to retain the roughly 100 employ-

ees working at Resilient Systems, including CEO John

Bruce, a former vice president at Symantec, and Chief

Technology Officer Bruce Schneier, a cryptographer,

security blogger and author.

Known as Co3 Systems when it was founded in 2010,

Resilient Systems helps private and government cus-

tomers prepare for, detect and mitigate cyber breach-

es, said Jon Oltsik, senior principal analyst at Enter-

prise Strategy Group.

Reuters

Marsh & McLennan Agency 
acquires aviation brokerage

Marsh & McLennan Agency L.L.C., the middle mar-

ket agency subsidiary of Marsh L.L.C., has acquired

Lee’s Summit, Missouri-based Aviation Solutions

L.L.C. 

Terms of the transaction were not disclosed.

Aviation Solutions is an aviation risk adviser and

insurance broker that offers aviation risk insurance

programs for individual, corporate, and commercial

clients across the U.S.

Aviation Solutions will operate out of Marsh &

McLennan Agency’s Overland Park, Kansas, office,

Marsh & McLennan Agency said in a statement.

According to a company spokeswoman, Aviation

Solutions will keep its name and change to Marsh &

McLennan Agency within a year or so.

Hub International buys 
specialty broker BenefitsMart

Hub International Ltd. has acquired the assets of

BenefitsMart L.L.C.

Terms of the deal were not disclosed.

Wilmington, Massachusetts-based BenefitsMart

provides employee benefits, insurance, compliance,

wellness and benefits administration, Hub said in a

statement.

Jean Russell, founder and president of BenefitsMart,

will join Hub. BenefitsMart will operate under a

cobranded name, according to a Hub spokeswoman. 

Moody’s acquires Toronto 
actuarial software firm

Moody’s Corp., New York, has acquired Toronto-

based actuarial software provider GGY.

Terms of the deal were not disclosed. GGY had rev-

enue of about $28 million in 2015, Moody’s said in a

statement.

GGY provides actuarial software for the life insur-

ance industry, and its AXIS Actuarial System is used

by global life insurers, reinsurers and consultants for

pricing, reserving, asset liability management finan-

cial modeling, capital calculations and hedging.

GGY will operate under the name GGY, a unit of

Moody’s Analytics and will remain in Toronto.
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AVIATION

BY DONNA MAHONEY

Drone sales that could top 1 million this holiday

season have lawyers warming up for a wave of

claims, with differing views on the insurance

industry’s readiness for the risks that commer-

cial and consumer drone operators will bring.

With hundreds of drone incursions already

reported in commercial air space, the Federal

Aviation Administration and a task force of stake-

holders released guidance in late November call-

ing for registration of drones to hold operators

accountable for any wrongdoing.

Those stakeholders include Amazon.com Inc.,

Google Inc. and Wal-Mart Stores Inc., which want

to use drones for deliveries in the next year.

“The commercial use of drones isn’t going to be

incremental,” said William Walsh, Seattle-based

Manufacturers could be targets in liability claims

DRONE RISKS TAKE OFF
AMID HOLIDAY BUYING BLITZ

HEALTH CARE REFORM

BY JERRY GEISEL

The U.S. Senate’s approval last

week of budget legislation may set

the stage for repeal of the health

care reform law’s fiercely opposed

“Cadillac tax.”

The Senate, largely along party

lines, passed so-called budget rec-

onciliation legislation that includes

a slew of Affordable Care Act

repeal provisions, including elimi-

nation of penalties on employers

that don’t offer health coverage

or require lower-income employ-

ees to pick up too big a share of the

premium.

H.R. 3762, approved on a 52-47

vote, also would repeal an ACA

provision that has been vehement-

ly opposed by both employers and

trade unions. The “Cadillac tax” is

to impose a 40% excise tax on the

portion of group health care plan

premiums that exceed $10,200 for

single coverage and $27,500 for

family coverage starting in 2018.

The broader bill, built on a 

Vote puts
‘Cadillac tax’
on the bubble

P/C INSURERS

BY SARAH VEYSEY

Zurich Insurance Group Ltd. is

looking outside the company for

someone with extensive industry

knowledge to succeed CEO Martin

Senn, who resigned last week

amid intensifying financial pres-

sures at the insurer.

Sources said Mr. Senn’s position

became untenable after Zurich’s

e leventh-hour

withdrawal from

buying London-

based rival RSA

Insurance Group

P.L.C. and the

insurer’s double-

digit drop in third-

quarter profit.

“After 10 very intense years with

Zurich, I have decided to step

down as CEO and to make way for

new leadership. Zurich is a prof-

itable, well-capitalized company

with outstanding employees,” Mr.

Senn said in a statement. “There

have been some setbacks in recent

months, but I am convinced we

have put in place the right mea-

sures for Zurich to reach its tar-

gets.”

Those recent setbacks include

problems with its U.S. auto book of

business as well as its $275 million

loss in the August explosions at

the port of Tianjin in China.

Zurich also has been conducting

More job losses

announced by insurer

Zurich hunts
for new chief
amid troubles

AMAZON/KEX/SHUTTERSTOCK.COM

More than 1 million drones could soon clog the skies as commercial and recreational users take wing.

IN BRIEF
One industry analyst makes the
case that AIG is worth more in
pieces than as a whole
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COMMENTARY
The maximum loss for insurers
from cyber security risks dwarfs
nuclear risks of a bygone era
PAGE 14

Q&A: DOUG CAUTI
Senior vice president at Liberty
Mutual Insurance Co. discusses
issues for construction industry 
PAGE 12

See ZURICH page 48See REPEAL page 48 See DRONES page 49

WOMEN TO WATCH
2015 PROFILES
The Business Insurance awards
program reaches its 10th
anniversary. Read profiles of
women doing outstanding work in
the insurance sector.
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President Barack Obama is

expected to veto repeal efforts.

Mr. Senn
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BENEFIT TRENDS
A budget deal congressional leaders
and the Obama administration
forged included boosting insurance
premiums employers must pay the
PBGC. Some business groups say
that the hike is a gimmick and that
funds were sought to help offset
the federal budget deficit.
PAGE 14

Entire contents copyright © 2015 by Crain Communications Inc. All rights reserved.

N
EW

SP
A

PE
R

www.businessinsurance.com

BUSINESS INSURANCE®

RISK MANAGEMENT

BY SARAH VEYSEY AND MARK A.  HOFMANN

Risk managers are urged to revisit

and rehearse their companies’ travel

risk management plans in the wake of

the devastating Paris attacks that left

130 people dead and hundreds injured.

While the attacks took place during

Friday leisure activities, they underline

the seriousness of the terrorist threat

across Europe and elsewhere as well as

companies’ need to ensure they have

robust plans to manage travel risks,

PARIS ATTACKS PROVIDE 
STARK LESSONS

MERGERS & ACQUISITIONS

BY MARK A.  HOFMANN

Whether a bigger one-time divi-

dend is enough to convince Tow-

ers Watson & Co. shareholders to

vote in favor of merging with

Willis Group Holdings P.L.C.

remains to be seen, but some

already are saying it’s not enough.

Following repeated investor calls

to increase the price Willis would

pay to purchase the consultant,

Towers Watson said last week

that a one-time dividend to be paid

to its shareholders would be

increased to $10  per share from

the original $4.87. The dividend is 

to be paid to Towers Watson 

Towers Watson

takeover gets shaky

Shareholders
giving Willis

cold shoulder 

RISK MANAGEMENT

BY MATTHEW LERNER

Cooper Gay Swett & Crawford

Ltd.’s plan to sell most of its North

American business, including

wholesale brokerage Swett &

Crawford, may be the most pru-

dent move for the company’s sur-

vival, observers say.

The London-based reinsurance

brokerage in mid-November said

it had put up for sale Swett &

Crawford, with which Cooper Gay

merged in 2010, along with Hous-

ton-based J.H. Blades & Co. Inc.,

Toronto-based Creechurch

International Underwriters

Ltd. and an undisclosed

U.S. reinsurance broker.

Cooper Gay said it would

keep its Miami hub office,

while its Latin American operation

will remain part of Cooper Gay’s

international business.

For the 12-month period ending

in June 2015, Cooper Gay posted

revenue of $369 million, down 4.7%

from a year earlier, according to

credit research by Moody’s

Investor Service Inc. Cooper Gay

said it would use the proceeds to

reduce its debt of approximately

$500 million, according to Moody’s.

Selling the North American divi-

sion, which provides some 60% of

revenue and 78% of earnings, may

be a savvy survival tactic,

observers say.

Declining Cooper Gay

profits force action

North American
selloff could
save broker

AP PHOTO

The devastating Paris attacks underlined the seriousness of the terrorist threat in Europe and elsewhere.
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Q&A: WILLIAM GOLDSTEIN
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TRAVEL RISK MANAGEMENT TIPS
� Practice response plans. Rehearsal is invaluable. Find the

weakness in procedures, so nobody gets hurt.

� Look at aggregate people risks – travel, liability and benefits –
of teams of people going to the same destination, especially if
they are using the same means of travel. Insurance will not
bring back key people, however, and travel risk aggregation
should be risk-assessed first and followed by establishing and
implementing a travel policy.

� Resist pressure from clients and protect employees before any
commercial considerations.

� A GPS-supported check-in function can be added to smartphone
apps for employees. This will help in a travel interruption or
emergency, whether medical or security related. 

Source: Travel Risk Management 2015, European Trends, by the Federation of

European Risk Management Associations, International SOS and DLA Piper L.L.P.

Business must prepare its international travelers 

DEAL TERMS
Willis Group Holdings P.L.C. in June
proposed a roughly $18 billion merger
with Towers Watson & Co. Under terms
as they currently stand:

� Towers Watson shareholders would
receive 2.649 Willis shares for each
Towers Watson share.

� Towers Watson shareholders would
receive a one-time cash dividend of
$10 per share.

� Once merged, Willis would implement
a 2.649-for-one reverse stock split
and convert that into 0.3775 shares of
the combined company.

� Willis would own about 50.1% of the
combined company and, Towers
Watson would own 49.9%.

Source: U.S. Securities and Exchange Commission

filings
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holders released guidance in late November call-

ing for registration of drones to hold operators

accountable for any wrongdoing.

Those stakeholders include Amazon.com Inc.,

Google Inc. and Wal-Mart Stores Inc., which want

to use drones for deliveries in the next year.

“The commercial use of drones isn’t going to be

incremental,” said William Walsh, Seattle-based

Manufacturers could be targets in liability claims

DRONE RISKS TAKE OFF
AMID HOLIDAY BUYING BLITZ

P/C INSURERS

BY SARAH VEYSEY

Zurich Insurance Group Ltd. is

looking outside the company for

someone with extensive industry

knowledge to succeed CEO Martin

Senn, who resigned last week

amid intensifying financial pres-

sures at the insurer.

Sources said Mr. Senn’s position

became untenable after Zurich’s

e leventh-hour

withdrawal from

buying London-

based rival RSA

Insurance Group

P.L.C. and the

insurer’s double-

digit drop in third-

quarter profit.

“After 10 very intense years with

Zurich, I have decided to step

down as CEO and to make way for

new leadership. Zurich is a prof-

itable, well-capitalized company

with outstanding employees,” Mr.

Senn said in a statement. “There

have been some setbacks in recent

months, but I am convinced we

have put in place the right mea-

sures for Zurich to reach its tar-

gets.”

Those recent setbacks include

problems with its U.S. auto book of

business as well as its $275 million

loss in the August explosions at

the port of Tianjin in China.

Zurich also has been conducting

More job losses

announced by insurer

Zurich hunts
for new chief
amid troubles

AMAZON/KEX/SHUTTERSTOCK.COM

More than 1 million drones could soon clog the skies as commercial and recreational users take wing.
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One industry analyst makes the
case that AIG is worth more in
pieces than as a whole
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The maximum loss for insurers
from cyber security risks dwarfs
nuclear risks of a bygone era
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WOMEN TO WATCH
2015 PROFILES
The Business Insurance awards
program reaches its 10th
anniversary. Read profiles of
women doing outstanding work in
the insurance sector.
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RISK MANAGEMENT

BY SARAH VEYSEY AND MARK A.  HOFMANN

Risk managers are urged to revisit

and rehearse their companies’ travel

risk management plans in the wake of

the devastating Paris attacks that left

130 people dead and hundreds injured.

While the attacks took place during

Friday leisure activities, they underline

the seriousness of the terrorist threat

across Europe and elsewhere as well as

companies’ need to ensure they have

robust plans to manage travel risks,

PARIS ATTACKS PROVIDE 
STARK LESSONS

MERGERS & ACQUISITIONS

BY MARK A.  HOFMANN

Whether a bigger one-time divi-

dend is enough to convince Tow-

ers Watson & Co. shareholders to

vote in favor of merging with

Willis Group Holdings P.L.C.

remains to be seen, but some

already are saying it’s not enough.

Following repeated investor calls

to increase the price Willis would

pay to purchase the consultant,

Towers Watson said last week

that a one-time dividend to be paid

to its shareholders would be

increased to $10  per share from

the original $4.87. The dividend is 

to be paid to Towers Watson 

Towers Watson

takeover gets shaky

Shareholders
giving Willis

cold shoulder 

The devastating Paris attacks underlined the seriousness of the terrorist threat in Europe and elsewhere.

Q&A: WILLIAM GOLDSTEIN
At 10-year mark, Integro
president discusses acquisition
and growth opportunities
PAGE 11

See WILLIS page 24 See page 24 See PARIS page 24

Business must prepare its international travelers 

DEAL TERMS
Willis Group Holdings P.L.C. in June
proposed a roughly $18 billion merger
with Towers Watson & Co. Under terms
as they currently stand:

� Towers Watson shareholders would
receive 2.649 Willis shares for each
Towers Watson share.

� Towers Watson shareholders would
receive a one-time cash dividend of
$10 per share.

� Once merged, Willis would implement
a 2.649-for-one reverse stock split
and convert that into 0.3775 shares of
the combined company.

� Willis would own about 50.1% of the
combined company and, Towers
Watson would own 49.9%.

Source: U.S. Securities and Exchange Commission

filings
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WORKERS COMPENSATION
COST CONTROL
Partnering with occupational
physicians to improve outcomes;
managing costs by training doctors
in handling legal nuances of the
system; fee schedules a valuable
cost-containment tool; ergonomics
a simple solution to pricey workers
comp expenses
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PROPERTY/CASUALTY INSURERS

BY MARK A.  HOFMANN

American International Group Inc. has undergone many

changes in the seven years since its near-collapse and, one way

or another, it’s about endure some more.

Whether that will include a radical plan proposed by investor

Carl Icahn to split the company into three parts remains to be

seen, but another management shake-up is certain as the insur-

er announced plans to lay off nearly one-quarter of its senior

managers last week.

While observers are divided on whether Mr. Icahn’s plan

makes sense, there is a consensus that high expenses remain

an issue for AIG.

Mr. Icahn’s call to break AIG into three pieces —

Cost reduction plan includes management layoffs

QUARTERLY LOSS, ICAHN
KEEP THINGS ROILING AT AIG 

CATASTROPHES

BY DOUGLAS McLEOD

Reported insured losses from the

Tianjin, China, port explosions

have already passed early esti-

mates of $1.5 billion, and global

insurers and reinsurers are uncer-

tain how much higher the losses

may go.

At least 18 reinsurers reported

large losses from the mid-August

disaster in their third-quarter

financial statements, many relat-

ed to the massive destruction of

automobiles stored in the port at

the time of the blasts.

Insured losses are expected to fall

largely on Chinese insurers and

their reinsurers, multinationals’

Explosion plays 

major role in results

Tianjin blast
rocks insurer
balance sheets

HEALTH CARE BENEFITS

BY SHELBY L IV INGSTON 

The recent wave of mergers

among pharmacy benefit man-

agers may give those firms more

power and clout, but it’s unclear

whether employers who work

with those PBMs will be in store

for better deals or major

headaches.

Much of the merger mania of the

health care industry is driven by

PBMs — those behind-the-scenes

firms that handle prescription

drug benefits for self-insured

employers. They deal with drug

claims information and processing

and secure discounts and rebates

by negotiating with retail pharma-

cies and pharmaceutical compa-

nies.

Usually, the larger the PBM, the

more influence it wields in negoti-

ating better prices and rebates

and, in theory, passing those sav-

ings on to employer clients and

plan members, experts say.

If the recent wave of consolida-

tion is any indication, PBMs have

taken the “bigger is better”

mantra to heart.

In July, United Healthcare Inc.’s

Optum Inc. closed its deal with

Catamaran Corp., making Optum

the third-largest PBM based on

prescription volume. In August,

CVS Health Corp., parent of sec-

ond-largest PBM CVS/Caremark,

But reduction in choice

may hurt employers

PBMs wed 
with promise

of savings

AP PHOTO

Whether a radical plan proposed by investor Carl Icahn to split

AIG into three parts becomes a reality remains to be seen.
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INSURED LOSSES
Ten largest reported net insured losses
from the Tianjin port disaster, in millions
of dollars*

Insurer/reinsurer Net loss

Zurich Insurance Group Ltd. $275.0 

Swiss Re Ltd. $250.0 

Munich Reinsurance Co. $190.4 

China Reinsurance (Group) Corp. $174.0 

Hannover Re S.E. $104.3 

XL Group P.L.C. $95.7 

Everest Re Group Ltd. $60.0 

PartnerRe Ltd. $60.0 

Fairfax Financial Holdings Ltd. $52.9 

Validus Holdings Ltd. $43.7 

*As of Sept. 30

Source: Company reports

CUTTING
BACK
AIG President
and CEO Peter
Hancock met
last week with
investor Carl
Icahn, who
called for
breaking up
the insurance
giant. While
AIG has
resisted breakup calls, it is
taking several steps to reduce
costs after a third-quarter
loss of $231 million. They
include:

ELIMINATING about 320
of 1,400 management jobs

CUTTING more jobs, which
currently total 65,000, in
2016

REDUCING expenses to be
more in line with those of
peers

IMPROVING margins on
business that is underwritten

Mr. Hancock
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forged included boosting insurance
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that the hike is a gimmick and that
funds were sought to help offset
the federal budget deficit.
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RISK MANAGEMENT

PARIS ATTACKS PROVIDE 
STARK LESSONS

RISK MANAGEMENT

BY MATTHEW LERNER

Cooper Gay Swett & Crawford

Ltd.’s plan to sell most of its North

American business, including

wholesale brokerage Swett &

Crawford, may be the most pru-

dent move for the company’s sur-

vival, observers say.

The London-based reinsurance

brokerage in mid-November said

it had put up for sale Swett &

Crawford, with which Cooper Gay

merged in 2010, along with Hous-

ton-based J.H. Blades & Co. Inc.,

Toronto-based Creechurch

International Underwriters

Ltd. and an undisclosed

U.S. reinsurance broker.

Cooper Gay said it would

keep its Miami hub office,

while its Latin American operation

will remain part of Cooper Gay’s

international business.

For the 12-month period ending

in June 2015, Cooper Gay posted

revenue of $369 million, down 4.7%

from a year earlier, according to

credit research by Moody’s

Investor Service Inc. Cooper Gay

said it would use the proceeds to

reduce its debt of approximately

$500 million, according to Moody’s.

Selling the North American divi-

sion, which provides some 60% of

revenue and 78% of earnings, may

be a savvy survival tactic,

observers say.

Declining Cooper Gay

profits force action

North American
selloff could
save broker

AP PHOTO

The devastating Paris attacks underlined the seriousness of the terrorist threat in Europe and elsewhere.
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TRAVEL RISK MANAGEMENT TIPS
Practice response plans. Rehearsal is invaluable. Find the
weakness in procedures, so nobody gets hurt.

Look at aggregate people risks – travel, liability and benefits –
of teams of people going to the same destination, especially if
they are using the same means of travel. Insurance will not
bring back key people, however, and travel risk aggregation
should be risk-assessed first and followed by establishing and
implementing a travel policy.

Resist pressure from clients and protect employees before any
commercial considerations.

A GPS-supported check-in function can be added to smartphone
apps for employees. This will help in a travel interruption or
emergency, whether medical or security related. 

Source: Travel Risk Management 2015, European Trends, by the Federation of

European Risk Management Associations, International SOS and DLA Piper L.L.P.

Business must prepare its international travelers 

AVOIDING THE CADILLAC TAX
Among employers that intend to change their
health plan offerings to avoid triggering the
40% excise tax in 2018, steps they have already
taken or intend to take include:

Strategy % using

Shifting costs to employees 46%

Moving to a high-deductible plan 39%

Reducing benefits 33%

Dropping higher cost plans 31%

Adopting wellness, preventive 26%
care efforts

Source: International Foundation of Employee Benefit Plans

$10OCTOBER 12, 2015

Where will the
insurance industry find
tomorrow’s leaders?
The industry has to
compete with others
for talent. Fortunately,
the leaders of
tomorrow have already
entered the ranks of
the brokerage
business.
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HEALTH CARE REFORM

BY JERRY GEISEL

Fueled by employer and labor union lobbying, Congres-

sional support to repeal the health care reform law’s

highly unpopular 40% excise tax has grown rapidly in

recent weeks, but the push faces several obstacles.

Coincidentally, the effort comes as a study by the Inter-

national Foundation of Employee Benefit Plans released

this month found that nearly 60% of employers and other

health care plan sponsors expect to trigger the 40% tax

on the portion of premiums above $10,200 for individual

coverage and $27,500 for family coverage.

Employers proceed with health plan adjustments

POLITICAL FOES UNITE IN FIGHT
TO REPEAL ‘CADILLAC TAX’

CATASTROPHES

BY MATTHEW LERNER

Emergency personnel focused on

safety issues as adjuster teams

moved into the Carolinas last

week after up to 2 feet of rain

caused massive flooding, destruc-

tion and at least a dozen deaths,

with insured losses being tallied

only slowly. 

“It appears to be an absolute cer-

tainty that the final damage bill is

going to be above $1 billion, and

most likely a multibillion-dollar

economic cost,” said Steve Bowen,

Chicago-based associate director

of analytics at Impact Forecasting,

part of Aon Benfield.

“A key piece to this final cost is

going to be infrastructure. We

often lose sight of the fact that this

type of damage can sometimes be

just as costly as property damage,”

he said.

Extensive flooding hits

Bahamas, Carolinas

Significant
losses likely
after storm

LIABILITY & LITIGATION

BY JUDY GREENWALD

Bad-faith litigation Wal-Mart

Stores Inc. has brought against

several commercial excess insur-

ers is likely to focus on whether

the insurers consented to settle-

ments the retailer reached in the

2014 accident that injured comedi-

an Tracy Morgan.

The Bentonville, Arkansas-based

retailer sued six insurers in Ben-

ton County, Arkansas, on Sept. 30,

alleging they failed to pay their

portion of settlements in the case.

Other insurers have paid Wal-

Mart’s claims (see box page 41).

In the June 2014 crash on the

New Jersey Turnpike, a Wal-Mart

Transportation L.L.C. driver

reportedly fell asleep at the wheel,

rear-ending a limousine in which

Mr. Morgan, comedian James

McNair and others were riding.

Mr. Morgan and two others were

seriously injured, and Mr. McNair

was killed.

According to the National Trans-

portation Safety Board, the Wal-

Mart driver routinely commuted

700 miles from home in Georgia to

work in Delaware and had only 4

hours of sleep in the previous 33

hours when the crash happened.

In May, Wal-Mart said it had set-

tled a lawsuit with representatives

of Mr. Morgan and the two others

seriously injured. A settlement

Six have not paid

in Morgan settlement

Wal-Mart sues
insurers over

crash deal

IN BRIEF
Volkswagen’s U.S. chief ducks
corporation’s responsibility 
in diesel emissions scandal
PAGE 8

COMMENTARY
New Jersey appeals court ruling
on casino cocktail waitresses’
weight doesn’t quite fit
PAGE 14

Q&A: NICOLAS AUBERT
Willis GB’s CEO discusses
challenges and opportunities
for Willis, Towers Watson
PAGE 12
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AP PHOTO

High tides and flood water fill part

of downtown Charleston, South

Carolina, Oct. 2.

AP PHOTOS

Democratic presidential candidate Bernie Sanders (from left); Sen. Sherrod Brown, D-Ohio; Rep. Paul

Ryan, R-Wis.; and Democratic presidential candidate Hillary Clinton oppose the excise tax.
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NOTICE OF SANCTION AND EFFECTIVE DATE OF
AMENDING SCHEME OF ARRANGEMENT

Claim Nos. 5812 and 5813 of 2014
IN THE HIGH COURT OF JUSTICE (IN ENGLAND AND WALES)
CHANCERY DIVISION
COMPANIES COURT 

IN THE MATTERS OF
OIC RUN-OFF LIMITED

(formerly Ralli Brothers Insurance Company Limited and
The Orion Insurance Company plc)

– and –
THE LONDON AND OVERSEAS INSURANCE

COMPANY LIMITED
(formerly Hull Underwriters’ Association Limited and

The London and Overseas Insurance Company plc)
(both subject to a scheme of arrangement)

– and –
IN THE MATTER OF THE COMPANIES ACT 2006

NOTICE IS HEREBY GIVEN that, by an order dated 29 October 2015 made
in the above matters (the “Order”), the High Court of Justice of England
and Wales (the “Court”) has sanct ioned an amend ing scheme of
arrange ment proposed to be made between the above com panies (the
“Com panies”) and their respect ive Scheme Creditors pur suant to
Part 26 of the Com panies Act 2006 (the “Amend ing Scheme”), which
was voted on and approved by Scheme Creditors during six meet ings
held on 11 Decem ber 2014.  Unless other wise de�ned in this notice,
all capital ised terms used in this notice have the same mean ing as given
to them in the Amending Scheme.
On 11 January 2016, the United States Bank ruptcy Court issued an
order under Chapter 15 of the United States Bank ruptcy Code (the “US
Bank ruptcy Code”) grant ing recog nition to and enforc ing the
Amend ing Scheme under the US Bank ruptcy Code from 11 January
2016 (the “US Order”).
Following the issuance of the US Order, a copy of the Order sanction -
ing the Amend ing Scheme was delivered to the Registrar of Com panies
in England and Wales for regis tration on 14 January 2016.  The Amend -
ing Scheme became e¡ect ive for the Com panies on that date.  All
Scheme Creditors are there fore now bound by the prov isions of the
Amend ing Scheme.
Claim Forms may be sub mitted to the Com panies either via the Website
at www.oicrun-o¢td.com or, upon request by the Scheme Creditor, by
com plet ing and return ing a hard copy of the Claim Form by post.  The
Website contains import ant inform ation and guide lines explain ing the
process for the sub miss ion of Claim Forms.
Scheme Creditors are required to provide full details of their claim(s)
against the Com panies, includ ing any Noti�ed Outstand ing Liabil ities
and IBNR Liabil ities, toget her with all Support ing Inform ation, by com -
plet ing and sub mitt ing a Claim Form, either elect ronic ally or (on
request by the Scheme Creditor) by post, so as to be received by the
Com panies by no later than mid night (English time) on
12 Septem ber 2016 (the “Bar Date”).
The require ment to submit a Claim Form before the Bar Date applies
to all Scheme Creditors other than NNOFIC, Opt Out Qualify ing ILU
Policy holders, Protect ed Policy holders, Potenti ally Protected Policy -
holders, No Notice Individ ual Creditors and those Qualify ing ILU
Policy holders who may, in certain very limited circum stances, bring a
claim against the Com panies after the Bar Date under the terms of the
Amend ing Scheme.
Any Scheme Creditor to whom the Bar Date applies and who does not
return a Claim Form so as to be received by the Com panies before the

Bar Date, and who has not elected to have its voting and proxy form
or any other form that it has sub mitted (as the case may be) treated as
its Claim Form, will be deemed to have accepted the details of its claims
(net of any Security Interest and O¡set Amount) set out in the Claim
Form made available to the Scheme Creditor by the Com panies on the
Website.  Scheme Creditors who have addit ional Scheme Liabilities
(including any Noti�ed Out stand ing Liabilities and/or IBNR Liabilities):
(i) which are not shown on their Claim Form; or (ii) who do not have a
Claim Form, and who, in each case, do not submit details of their claims
on their Claim Form before the Bar Date, will receive no pay ment in
respect of those addit ional claims under the Amend ing Scheme.
The Com panies will make avail able on the Website a Claim Form for
each Scheme Creditor whom the Com panies believe has or may have
a claim against either or both of the Com panies.  The Claim Form will
include, to the extent known by the Com panies details of:
a. certain policies held by that Scheme Creditor;
b. the Scheme Creditor’s Estab lished Liabilities; and
c. the Scheme Creditor’s Agreed Liabilities.
Each Scheme Creditor will be provided with an individual Website login
ID and pass word, which will enable that Scheme Creditor to access the
secure area of the Website contain ing their Claim Form as pre pared by
the Com panies.  Alter nativ ely, Scheme Creditors may request a hard
copy version of the Claim Form by post from the Run-o¡ Company.
Any Qualify ing ILU Policy holder who wishes (in respect of all Qualify -
ing ILU Policies held by that Qualify ing ILU Policy holder) to opt out of
the crystalli sation and payment provisions of the Amend ing Scheme
must submit an Opt Out Form, either elect ronic ally or (upon request
by the Qualify ing ILU Policy holder) by post, so as to be received by the
Com panies by no later than the Bar Date.
Any Scheme Creditor which has any quest ions concern ing this notice
or the action that it is required to take, or which requires assist ance in
complet ing its Claim Form, should contact the Run-o¡ Company using
the contact details set out below.  Any person who is, or who considers
itself to be a Scheme Creditor, and who has not received by post a copy
of this notice, an Opt Out Form, a Postal Service Request or a schedule
with its individ ual Website login ID and pass word, should also contact
the Run-o¡ Com pany using the contact details set out below.
Copies of the Amend ing Scheme docu ments can be down loaded from
the Website at www.oicrun-o¢td.com.  Alter natively, hard copies can
be obtained, free of charge, by send ing a request to the Run-o¡ Com -
pany using the contact details below.  Further inform ation may be
obtained from the Website or upon request from the Run-o¡ Company.
The contact details for the Run-o¡ Company are as follows:
By post:         Armour Risk Management Limited, 4th Floor,

20 Old Broad Street, London, EC2N 1DP, United Kingdom
By email:      Oicclosurehelpdesk@armourrisk.com
By phone:    +44 (0) 20 7382 2020
By fax:           +44 (0) 20 7382 2001
Dated 15 February 2016
Hogan Lovells International LLP
Atlantic House
50 Holborn Viaduct
London
EC1A 2FG
United Kingdom
Tel: +44 (0) 20 7296 2000
Fax: + 44 (0) 20 7296 2001
www.hoganlovells.com
Ref: Joe Bannister/Will Beck
Solicitors to the Scheme Administrators

INSURANCE RENEWAL

LEGAL NOTICE

Insurance Carriers for
Humble Independent School District

Humble Independent School District welcomes inquiries from 
interested insurance carriers for the July 1, 2016 renewal of the 
following coverages:  Property, Storage, Tank Pollution Liability, 
Commercial Crime, Student Blanket , Professional, Student 
Blanket Accident, Student Accident Catastrophe Coverage 
Humble ISD serves over 41,000 students in the Humble, Texas 
area with an annual operating budget of $348,830,286. See 
www.humbleisd.net. To receive information on the insurance 
submission requirements, contact: Shelley.Vineyard@humble.
k12.tx.us (281- 641-8989) no later than April 1, 2016. Please note, 
this is not a request for insurance brokerage services.
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right now,” he said. We are open

to reconsidering it based on good

evidence.”

“If workers comp insurers want

doctors to use less opioids, they’re

going to have to cover alterna-

tives to opioids that are effective,”

Dr. Franklin said.

Chiropractic treatment is one

“highly mainstream” alternative

the state does allow, and injured

workers who see a chiropractor at

the beginning of a case are less

likely to go on long-term disabili-

ty, he said.

“For the most part, chiroprac-

tors are responsible, and they

don’t prescribe opioids,” Dr.

Franklin said. “They have been

extremely effective.”

Given that cognitive behavioral

therapy, which most states now

cover, once was considered an

alternative treatment, it’s clear

the industry is open to new ther-

apies.

Medical technology company

NeuroMetrix Inc. is counting on

that. Its Quell device, approved by

the U.S. Food and Drug Adminis-

tration, is worn on the upper calf

and emits vibrations that stimu-

late the wearer’s nerves to

decrease the perception of pain,

said Dr. Shai Gozani, CEO of the

Waltham, Massachusetts-based

firm. 

The device, available since

June, with an upgraded model put

out March 1, has yet to make its

way into the workers comp indus-

try, but “we’re starting to get

interest from insurers and self-

insured employers,” Dr. Gozani

said.

“Every now and then, we’ll get

some things that are approved

that are not supported,” such as

aromatherapy, said Dr. Joel E.

Mata, San Diego-based medical

director of third-party administra-

tor and managed care services

provider CorVel Corp. “So long as

the person can demonstrate an

increased ability to function

objectively, then it seems fair that

the person should continue to

have authorization for continual

treatment, up to a reasonable

amount.”

Dr. Mata said activity-based

treatments such as yoga are more

likely to be covered under comp

since occupational health guide-

lines tend to support active treat-

ments over passive treatments,

such as massage therapy, that

provide only temporary relief.

Despite evidence that yoga is a

successful pain management tool

for some, not all workers comp

professionals see the value in cov-

ering it, said Mark Pew, senior

vice president at Duluth, Georgia-

based medical management com-

pany Prium.

In addition, “a gym membership

isn’t a bad investment,” since it gets

an injured worker moving and

encourages socialization, which

“is a key point they lose when

they don’t go to work everyday,”

Mr. Pew said.

Massage therapy might still be

beneficial periodically if it helps

loosen tight muscles, Mr. Pew

said, but payers could argue that

“rigorous stretching exercises or

a more active lifestyle might do

the same thing.”

If alternative treatments

increase function and quality of

life, decrease prescription drug

reliance and help someone to

achieve “true management of

pain, not sedation … whatever the

modality is, whatever works,

that’s what we should pay for,”

Mr. Pew said.

“What that means is that (work-

ers comp payers) might need to

experiment with different things,”

he added.

Continued from page 4
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sions” with the Central Bank of

Ireland, the Irish insurance regu-

lator, before deciding to move to

Bermuda.

XL said the change is expected

to have no material impact on its

financial results, including its

global effective tax rate.

A spokeswoman for XL Catlin

said that the company pays tax in

many jurisdictions around the

world where it operates and

where losses occur.

“This is not even remotely about

trying to chase the lowest tax dol-

lar,” said a source who asked not

to be named.

Its original move to Dublin was

in part due to reputational con-

cerns.

In its recent SEC filing, XL

stated that: The move to Dublin

came about after a reviewing sev-

eral factors, “including reputa-

tional, political and other risks

because of negative publicity

regarding companies that were

incorporated in jurisdictions such

as the Cayman Islands at the time

and the concomitant potential

risks” on XL’s global business

platforms.

The latest move to Bermuda is a

holding company matter and will

not materially affect the compa-

ny’s shareholders, employees or

clients, a source said.

XL’s domicile move to Bermu-

da “is a signal that Bermuda’s

insurance regulation meets criti-

cal international and bilateral reg-

ulatory standards,” Brad Kading,

president of the Association of

Bermuda Insurers and Reinsur-

ers, said in a statement.

Achieving Solvency II equiva-

lence will reap dividends for the

domicile, he said.

“We have a lot of work yet to do,

but we applaud the Bermuda gov-

ernment’s efforts to meet or

exceed international standards,

not only on financial market reg-

ulation, but also with the ever-

evolving standards on tax law

transparency, cooperation and

enforcement,” Mr. Kading said.

“We underwrite here, we pool

global risk here, and we make

business decisions here,” he said.

“If you want to operate an insur-

er with a Post Office box, you

don’t do it here,” Mr. Kading said

in the statement.

Beazley, which became incorpo-

rated in Jersey and a tax resident

in Ireland in 2009, said at the time

that it was doing so to take advan-

tage of a more favorable tax

regime.

But of its recent decision to

return to London, Beazley said it

would “simplify the management

and decision-making of the group

and allow shareholders access to

a U.K. dividend stream.”

“Following legislative changes

in the (U.K) Finance Act 2012

relating to controlled foreign com-

panies, the directors anticipate

that there will be no material

change in the group’s reported

tax rate, or taxation paid as a

result of the change in the group’s

tax residence,” Beazley said in a

statement.

When choosing a domicile, 95%

of insurers and reinsurers partic-

ipating in the Grant Thornton

study said easy access to markets

and simple, clear regulation were

the biggest drivers of their choice

of domicile.

Seventy percent cited simple,

clear regulation; about 58% cited

realistic capital adequacy require-

ments; 55%, English as the lan-

guage of business; 50%, easy

access to markets; 45%, a respect-

ed, credible regulator; 40%, a low

corporate tax rate; 25%, a plentiful

talent pool; and nearly 11%, attrac-

tive living and working condi-

tions.

Continued from page 4
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focused on, and we don’t think it’s

going away,” said George Hill,

New York-based equity research

analyst at Deutsche Bank A.G.

Buzz surrounding drug price

sticker shock has focused largely

on hepatitis C drugs such as Soval-

di, introduced in 2013 with a cost of

about $84,000 per course of treat-

ment; and successor Harvoni,

which debuted in 2014 at an even

higher $94,500 per course.

But the biggest issue for employ-

ers and other payers is a pipeline

of cancer drugs hitting the market,

several experts said during the

Pharmacy Benefit Management

Institute’s Feb. 29-March 2 confer-

ence in Palm Springs, California.

“Enormous numbers of drugs

are coming out (for) cancer and

they are coming out at price points

we have never seen before,” Dr.

Miller said. “We talk about the

average chemotherapy now cost-

ing over $100,000 a year, 14 million

patients with cancer — you can do

the math. We’re talking about an

enormous spend for cancer.”

But experts say it’s hard to con-

tain costs when it comes to cancer.

“Most oncology drugs are cov-

ered under the medical benefit,

where there is less oversight,” Mr.

Hill said. “It’s hard to get very

aggressive in cost containment in

oncology without looking terrible.”

“Cancer was an area in benefit

design that, not so many years

ago, no one would touch with a 10-

foot pole. You were afraid to say

no,” said Sharon Frazee, vice pres-

ident of research and education at

Plano, Texas-based PBMI. 

Still, she said, employers and

other payers are “less afraid, more

willing to say, ‘Let’s make rea-

soned choices; let’s work together

to do this,’ and to explain to people

why this drug is preferred over

that drug,” she said, adding there’s

always an appeals process for

patients with a medical necessity.

Employers and other payers are

using cost-sharing tiers and for-

mulary exclusions to control spe-

cialty drug costs, experts said. 

Express Scripts is poised to tack-

le cancer drug prices using indi-

cation-based pricing, which means

it will pay more for a drug when

it’s used for more effective treat-

ment. For example, the PBM will

reimburse the drugmaker at a

higher rate when Tarceva is used

to fight lung cancer versus pancre-

atic cancer, because the drug is

more effective in treating lung can-

cer, Dr. Miller said.

“It’s basically disincentiving the

overuse of drugs that have very lit-

tle impact on survival,” Ms. Frazee

said.

Yet the conversation about high

drug prices may help ultimately

lower them, Mr. Hill said.

“Even the Republicans are talk-

ing about drug pricing and drug

price control,” he said. “If you con-

tinue to gouge the system, you will

draw the ire of regulators on both

sides.”

Continued from page 4

PBMI

NEUROMETRIX INC.

NeuroMetrix Inc.’s Quell device emits vibrations that stimulate the

wearer’s nerves to decrease the perception of pain.

“We have a lot of work yet to do,

but we applaud the Bermuda

government’s efforts to meet or

exceed international standards.”
Brad Kading, 

Association of Bermuda
Insurers and Reinsurers
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when you’re trying to get some-

thing enacted.”

“We feel momentum, and we’re

going to work it hard,” Mr. Wood

said.

“Hopefully, the vote in the House

could create some momentum for

the Senate to act,” said Tom San-

tos, a vice president at the Ameri-

can Insurance Association in

Washington. 

If the full House follows the com-

mittee’s lead, “I think the odds are

pretty good as long as we have a

bipartisan bill going forward,

which is what we have today,” he

said.

“It’s pretty remarkable a com-

mittee of Congress has unani-

mously passed a bipartisan bill,

and that’s to be commended,” said

Frank Nutter, Washington-based

president of the Reinsurance Asso-

ciation of America.

It reflects a desire on the part of

Democrats and Republicans to

encourage and create incentive for

a private market for flood insur-

ance. 

“Anytime you have a vote com-

ing unanimously out of committee,

that bodes very well, said Nat Wie-

necke, senior vice president of the

Property Casualty Insurers Asso-

ciation of America’s Washington

office. 

“We’re optimistic this bill will be

considered under suspension of

the rules, which is reserved for

noncontroversial measures. We’re

hopeful there will be time on the

calendar as Congress figures out

the budget and appropriations pro-

cess that there will be time to bring

this bill up in short order,” he said.

“If the House has an overwhelm-

ing vote, that makes the senate

process that much easier to go

through,” he said

Continued from page 3
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for 242 alleged violations;

Zurich North America, $1.1

million for 220 alleged viola-

tions;

Sedgwick, $940,000 for 188

alleged violations;

SCIF, $510,000 for 102 alleged

violations;

Los Angeles County, $370,000

for 74 alleged violations;

Amtrust, $340,000 for 68

alleged violations; and 

CorVel, $255,000 for 51 alleged

violations.

California law allows the state

to assess penalties of up to

$5,000 per violation for failing to

provide information within 15

calendar days for independent

medical reviews.

A spokeswoman for SCIF said

the workers comp insurer was

ordered to provide information

concerning independent medi-

cal review requests between

2013 and 2015, which Maximus

said it failed to receive a time-

ly response from SCIF. 

Those requests were among

47,744 workers comp claims

administered by SCIF during

that time, the spokeswoman

said.

“Our research into the matter

revealed that we responded

timely to 31 of the cases, but did

not respond or responded late

in 71 cases,” the spokeswoman

said in an emailed statement.

She noted that SCIF’s case is

being reviewed by the Califor-

nia Department of Workers

Compensation.

“State Fund is committed to

making sure that we respond

timely to every Maximus

request for information that we

receive to ensure that IMR

works as quickly as possible for

the injured employees we

serve,” the spokeswoman said

in the statement. 

“In addition to strengthening

our regional oversight of IMR

requests, we have enhanced

our procedures for managing

the manifests we receive from

Maximus as well our

scan/index process. These mea-

sures have improved our per-

formance, and today we are

current on IMR requests,” she

said.

A spokeswoman for Broad-

spire’s parent company,

Atlanta-based Crawford & Co.,

declined comment on the pro-

posed fines, but said in a state-

ment that the TPA is “still in

active discussions” with the

California workers comp

department.

A spokeswoman for Zurich

said in a statement that the

insurer “has and will continue

to fully cooperate with” the Cal-

ifornia workers comp division

and “will not be sharing any

additional information.”

Other companies facing fines

could not be reached for com-

ment.

Continued from page 3
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vice president of workforce well-

being, productivity and human

capital at the Washington-based

National Business Group on

Health.

It’s not a one-off wellness pro-

gram or an isolated perk; rather,

it’s an atmosphere that permeates

an organization encouraging

workers to be healthy and happy,

sources said.

Companies such as General Elec-

tric Co. and LafargeHolcim under-

stand that building such a culture

can help improve worker engage-

ment and productivity and busi-

ness performance, as well as

reduce absences and health costs.

Still, “the culture piece is very

difficult to pin down,” Ms. Heinen

said.

It’s also something that does not

yet exist for most employers.

According to a study earlier this

year by the NBGH and Aon

Hewitt, just 29% of employees

characterized their work environ-

ment as having a strong culture of

health, up from 24% in 2014. 

In companies that have achieved

strong cultures of health, leader-

ship is fully engaged with the

health initiatives, said Optum’s

Mr. Serxner. Such companies’

health policies go beyond smok-

ing-cessation, such as providing

healthy cafeteria and catered food

options. They also may add stand-

ing desks or make stairways more

accessible, he said.

“The culture piece is where the

employee feels supported and

enabled. So the food is healthy,

there’s access to the gym and

things enable the employee to do

what they want to do — to do what

they can do to support their

health,” Ms. Heinen said.

Dave Ratcliffe, Washington-

based principal at consultant

Xerox HR Services, said the pro-

cess starts with mining the health

and business data to find out what

can be improved.

For Chicago-based building

material manufacturer Lafarge-

Holcim, known as Lafarge North

America Inc. before parent

Lafarge S.A. merged last year with

Holcim Ltd., building a culture of

health began in 2004. 

The legacy Lafarge was plagued

by double-digit health cost increas-

es because employees weren’t get-

ting preventive health exams, so

heart disease and cancer were

already advanced when discov-

ered, said Philia Swam, Herndon,

Virginia-based manager of health

and wellness at LafargeHolcim.

So in 2006, Lafarge made all pre-

ventive care for employees and

spouses free of cost when in-net-

work. Financial incentives encour-

aged employees to complete online

health risk assessments. The firm

also developed a value-based for-

mulary to promote drug compli-

ance. In 2008, it launched free

onsite health screenings to make

it easier for workers to access care.

The company also promotes fit-

ness challenges, and gives employ-

ees who enroll a Garmin wearable

fitness device as well as up to $300

for completing fitness goals.

“We need employees to be safe

at work, and if they are having

heart issues or diabetes issues or

asthma issues, they are not going

to be capable of giving their 100%,”

Ms. Swam said. “Tying all of that

in to executive support and really

linking it back to safety I think

made us successful.”

Company leadership also is

essential to Fairfield, Connecticut-

based industrial firm General Elec-

tric’s culture of health, which it has

honed for the past seven to eight

year under the banner Health-

Ahead.

The multifacted program focus-

es on everything from fitness to

stress management, and nutrition

to reducing health-related

absences. Leadership involve-

ment, preventive health programs,

worksite safety initiatives and

encouraging health care con-

sumerism also are part of the

effort, said Dr. Ben Hoffman, the

company’s chief medical officer.

For General Electric, building

that culture is not so much about

reducing health costs or a return

on investment; it is about value

and business performance, he said.

“For us to be successful … the

people need to be healthy, because

if they’re not healthy, they can’t be

productive and innovative, and GE

is built on a history of innovation,”

Dr. Hoffman said. “A culture of

health is not the only element of

our ‘secret sauce’ that has made us

successful over 100 years, but it’s

certainly a very important element

of that.”

There is a business case to be

made for having a culture of

health, recent studies show. In a

January study in the Journal of

Occupational and Environmental

Medicine, researchers evaluated

the stock performance of 45 pub-

licly traded companies that scored

high on a workplace health and

well-being scorecard from the

Health Enhancement Research

Organization and Mercer L.L.C.

“The high-scoring portfolio of

publicly traded companies appre-

ciated 235%, compared with the

S&P 500 portfolio appreciation of

159%, over a trading period of 2009

through 2014,” according to the

study.

Continued from page 3

CULTURE

“It’s pretty remarkable a

committee of Congress has

unanimously passed a

bipartisan bill, and that’s to

be commended.” 
Frank Nutter,
Reinsurance Association
of America

“We need employees to be safe

at work, and if they are having

heart issues or diabetes issues

or asthma issues, they are not

going to be capable of giving

their 100%.” 
Philia Swam, LafargeHolcim
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Mutual in ordering the 6th U.S.

Circuit Court of Appeals to recon-

sider its 2014 ruling that upheld a

2011 Michigan law imposing a 1%

tax on employers’ paid health care

claims. Lawmakers later lowered

the tax to its current 0.75% rate.

The tax, which generates sever-

al hundred million dollars a year

to help fund Michigan’s Medicaid

program, was imposed on health

insurers with fully insured plans

and on third-party claims adminis-

trators for self-insured plans. 

The Self-Insurance Institute of

America sued to overturn the tax,

arguing ERISA pre-empted the

state law due to its imposition of

administrative burdens on self-

insured plans.

But a federal judge and the 6th

Circuit rejected that argument. 

“In reality, the act does not

require a plan administrator to

change how it administers the plan

at all, and, thus, this argument

fails,” Judge Karen Wilson Moore

wrote for the appeals court in its

2014 unanimous ruling.

The SIIA then turned to the

Supreme Court, which last week

sent the case back to the 6th Cir-

cuit to reconsider its ruling in Self-

Insurance Institute of America v.

Rick Snyder et al.

In a one-paragraph statement,

the high court returned the case to

the appeals court “for further

reconsideration” in light of its rul-

ing in Liberty Mutual.

Some observers are optimistic

that the 6th Circuit will overturn

Michigan’s 1% tax on paid health

claims.

“We believe there is a reasonable

expectation that the 6th Circuit

will reverse its original ruling

because it relied on a very narrow

interpretation of ERISA pre-emp-

tion,” said Mike Ferguson, presi-

dent and CEO of the Simpsonville,

South Carolina-based SIIA.

Others are less certain.

“The 6th Circuit will continue to

see the Michigan law as a tax law,

not pre-empted by ERISA,” said

Nancy Ross, a partner at Mayer

Brown L.L.P. in Chicago. “The 6th

Circuit already analyzed the Ver-

mont law in another case and

found ways to distinguish it from

the Michigan law.”

The short-term impact of the

Supreme Court’s decision to send

the Michigan health care claims

tax case back to the appeals court,

observers say, is that it will likely

discourage other states from pass-

ing similar health claim taxes — at

least until the Michigan case is

resolved.

“Hopefully, this will give pause

to other states who are consider-

ing doing something similar,” said

Steve Wojcik, vice president

of public policy at the National

Business Group on Health in

Washington.

At least one state — Illinois —

has introduced legislation virtual-

ly identical to the Michigan law.

The proposal to impose a 1% tax on

paid health claims is part of H.B.

5750, which has been sent to a com-

mittee. 

Regardless of how the 6th Circuit

rules, the losing party is likely to

appeal.

“You have to figure the case will

be back one day before the

Supreme Court,” said Joseph

Ronan, senior counsel at Morgan,

Lewis & Bockius L.L.P. in Philadel-

phia.

Several observers are optimistic

the high court would overturn the

Michigan law.

If the Supreme Court didn’t think

the Michigan health care claims

tax was not pre-empted by ERISA,

“I am not sure why they would

have sent the case back to the

appeals court,” said Gretchen

Young, senior vice president of

health policy at the ERISA Indus-

try Committee in Washington.

Employers will be watching the

case closely, particularly those

with operations across the coun-

try, should the Michigan law be

upheld and other states moved to

pass comparable measures.

“We are very concerned about

these kind of laws, which can

impose considerable burdens on

multistate employers,” said

Kathryn Wilber, senior counsel of

health policy at the American Ben-

efits Council in Washington.
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Ironically, OSHA’s safety propos-

al would not apply to the town

and situation that sparked the pro-

posal.

At OSHA’s request, a subcom-

mittee of the National Advisory

Committee for Occupational Safe-

ty and Health drafted the proposed

standard. It would require emer-

gency service organizations to

write and implement a compre-

hensive risk management plan

covering risks associated with

administration, facilities, training,

vehicle operations, protective

clothing and equipment, emergen-

cy and nonemergency incidents

and related activities. 

It also would include hazard

identification and risk evaluation,

control techniques and monitor-

ing, among other actions. 

The draft is directly aimed at

addressing a key vulnerability for

emergency services organizations,

particularly in responding to inci-

dents at facilities housing haz-

ardous materials. 

A January report by the U.S.

Chemical Safety and Hazard

Investigation Board about the 2013

Texas blast concluded that the

local volunteer fire department

likely was unaware of and

unprepared for the detonation of

ammonium nitrate materials at

the facility.

“The reason we’re here now is

because of the incident in the city

of West, Texas,” Rick Ingram,

health and safety adviser at BP

P.L.C. in Goliad, Texas, and co-

chair of the subcommittee, said

during a subcommittee meeting in

Washington last month. “What

was missing there was the risk

management plan.”

But some provisions of the OSHA

plan have sparked controversy,

including a ban on iconic fire sta-

tion poles in new construction,

effective two years after a final

rule is published, to address seri-

ous injuries and even fatalities.

“The poles are a traditional

thing,” but they are fraught with

injuries, said Patrick Morrison,

assistant to the general president

for occupational health, safety and

medicine at the International

Association of Fire Fighters in

Washington and a member of the

subcommittee. “They’re danger-

ous.”

In addition, the draft proposal

would require emergency respon-

ders to undergo thorough medical

evaluations each year, but experts

say that would significantly strain

the resources of state and local

emergency services organizations.

“I’m just concerned that this is so

specific that this would force a lot

of my rural fire departments out of

business,” said Bill Warren, direc-

tor of the Arizona Division of

Occupational Safety and Health in

Phoenix and a subcommittee

member. 

The proposals would have limit-

ed impact because many emergen-

cy responders — primarily state,

county and municipal employers

— do not fall under OSHA’s juris-

diction. The Occupational Safety

and Health Act covers most pri-

vate employees, but not state and

local governmental workers

unless they are in a state that has

an OSHA-approved state plan.

This means that the proposed rule

would apply in the 26 states such

as Oregon and Washington that

have OSHA-approved state plans,

but not in the 24 states including

Texas and Pennsylvania that do

not have OSHA-approved state

plans. 

“No matter how good the rule is

that eventually might get adopted,

more than half of the country

won’t have to comply,” said Anne

Soiza, assistant director of the

Washington Division of Occupa-

tional Safety and Health in

Olympia and chair of the OSHA

advisory committee.

Given the limitations on OSHA’s

authority, the proposal would

apply only to an estimated 10% to

25% of employers and employees

at emergency services organiza-

tions in the 24 states without an

OSHA-approved state plan, said

Michael Wood, administrator of

the Oregon Occupational Safety

and Health Division of the Depart-

ment of Consumer and Business

Services in Salem and a past chair

of the Occupational Safety and

Health Plan Association. 

The association objected to

OSHA’s intent to develop the stan-

dard, in part because it is “partic-

ularly inappropriate” for OSHA to

attempt to regulate state and local

government emergency response

— an area where it has no jurisdic-

tion, experience or expertise,

according to a letter the associa-

tion sent last month to Assistant

Secretary for Occupational Safety

and Health David Michaels.

Although the association supports

OSHA’s information-gathering

activities in the wake of the West

Fertilizer disaster, “this rule would

have no regulatory impact on the

fire department in West, Texas,”

Mr. Wood said. 

“That concern isn’t because we

disagree that there is a significant

safety and health issue or that we

don’t share a deep awareness of

the particular risks faced by fire-

fighters and by folks more broad-

ly involved in emergency

response,” he said. “Our concern

really has to do with the notion

that federal OSHA is in this rule-

making crafting a rule that it will,

in a broad sense, not need to live

with because across-the-board fed-

eral OSHA does not have authori-

ty over state and local govern-

ment.” 

Continued from page 1

RESPONDERS

Continued from page 1

ERISA
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A West, Texas, apartment building sustained major damage from an

explosion in a nearby fertilizer plant in 2013. 

SELF-FUNDING
The larger the employer, the more likely it is to self-fund its health plans*,

a percentage that has held nearly steady since 2010.

Workforce size 2015 2014 2013 2012 2011 2010

10-499 employees 15% 15% 11% 14% 11% 12%

500-999 employees 60% 55% 55% 63% 57% 57% 

1,000-4,999 employees 80% 83% 79% 80% 80% 77%

5,000 or more employees 94% 93% 93% 93% 93% 91%

*2014-2015 data based on the employer’s largest medical plan of any type; 2010-2013 data based on the most prevalent preferred provider organization plan.

Source: Mercer L.L.C.

Visit Business Insurance’s
multimedia Web page to hear
Mike Ferguson of the
Simpsonville, South Carolina-
based Self-Insurance Institute
of America discuss Michigan’s
1% tax on paid health claims
with Business Insurance
Editor-at-Large Jerry Geisel.

HEAR

INTERVIEW
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retaliation advice was last updated in 1998

and that seven Supreme Court decisions

since then have made “our old guidance

woefully outdated.”

These rulings have further developed the

law on retaliation under EEOC-enforced

laws, such as by holding that oral com-

plaints are sufficient to support retaliation

cases under the federal Fair Labor Stan-

dards Act, as in 2011’s Kasten v. Saint-Gob-

ain Performance Plastics Corp.

The proposal analyzes and discusses the

three elements of a retaliation claim — pro-

tected activity, adverse job actions and the

causal connection between the two — and

suggests best practices to avoid such

claims.

But legal experts say the EEOC’s propos-

al stretches the current interpretation of the

law. For instance, it says lodging an inter-

nal complaint is protected activity even in

the absence of a parallel EEOC charge,

which observers say is contrary to rulings

by several courts.

The guidance is “obviously an indication

by the EEOC that they’re going to take the

most expansive view possible” of the issue,

said Kristin E. Michaels, a partner at

McDermott Will & Emery L.L.P. in Chicago.

“The EEOC is creating a narrative as to

what it thinks the retaliation regulations

should say, not what they currently say,”

said Kevin M. Kraham, a shareholder at Lit-

tler Mendelson P.C. in Washington. “It effec-

tively shifts the burden of proof in retalia-

tion cases to employers to disprove a retal-

iatory motive … it’s difficult, if not impossi-

ble, to disprove a negative.”

“It more and more moves the employer

away from at-will employment, and is going

to require more documentation as to the

reasons for termination,” said Nathaniel

Glasser, a partner at Epstein Becker &

Green P.C. in Washington.

“The agency is using this guidance to try

and set the tone for the unsettled areas of

the law,” said Meredith C. Swartz, an asso-

ciate at Ballard Spahr L.L.P. in Philadelphia.

The degree to which the courts are likely

to give the EEOC deference on the issue will

vary, observers say. 

While the guidance is not binding, “it’s

going to vary court to court, circuit to cir-

cuit,” said H. Bernard Tisdale, office manag-

ing shareholder at Ogletree, Deakins, Nash,

Smoak & Stewart P.C. in Charlotte, North

Carolina. “It’s also going to depend on the

facts of each particular situation. I don’t see

a wholesale change across the country just

simply based on this guidance.”

Mr. Glasser said that still would pose chal-

lenges for employers trying to defend them-

selves.

“Even if the circuit in which the complaint

is raised doesn’t ultimately agree with the

EEOC guidance, the employer might be

stuck in a position where the (EEOC) inves-

tigator isn’t aware that that’s how the cir-

cuit views that issue, or doesn’t care,”

requiring the employer to mount a defense,

he said.

Some observers believe the guidance

could lead to more retaliation claims filed

against employers.

However, Harris M. Mufson, senior coun-

sel at Proskauer Rose L.L.P. in New York,

said, “This will just change the manner in

which the EEOC investigates and pursues

retaliation claims.”

The EEOC’s Ms. Miaskoff said no date has

been set to issue the final guidance.

“We essentially consider all the public

input, and then the commission decides

what kind of changes it wants to make, if

any, and then they will vote on a final ver-

sion of the document,” she said.

In the interim, employers should “take

every complaint very seriously, they should

investigate, and obviously to the extent

there is a situation that arises where you

need to take an adverse employment action

… just make sure the circumstances justi-

fy it and there are legitimate, nonretaliato-

ry reasons for taking it,” said Christopher

G. Gegwich, a partner at Nixon Peabody

L.L.P. in Jericho, New York.

“Ultimately, what the guidance will do is

require employers to be much more adept

at documenting negative performance

issues or other problems by an employee in

the workplace, so they can make sure that

after the fact, when an adverse decision is

made,” they can show it was not based on

conduct such as participating in an internal

investigation, Mr. Glasser said.

“In the end, you’re throwing it in front of

a jury, and the jury is not going to be con-

cerned about due process,” said Mr. Tisdale.

The jury’s concern will be, “Was the

employer fair? That’s going to be the ulti-

mate arbiter in that situation. Don’t rely on

legalese,” he said.

Continued from page 1

RETALIATION

Key elements
of retaliation

claims

T
here are three elements of a

retaliation claim, according

to the “Proposed Enforce-

ment Guidance on Retaliation

and Related Issues” released by

the U.S. Equal Employment

Opportunity Commission in

January. They are:

Protected activity: Protected

activity encompasses workers

who have made internal com-

plaints even before a discrimina-

tion charge is filed with the

EEOC.

“As courts have observed,

these terms are broad, unquali-

fied and not expressly limited to

investigations conducted by the

EEOC,” says the proposed guid-

ance. Opposition to an employ-

er’s stance need only be based

on a “reasonable good faith

belief,” and it is reasonable

opposition to inform an employ-

er of discrimination or harass-

ment even if it has not risen to

the level of being “severe or per-

vasive,” the EEOC said.

Employer adverse action:

“An action need not be material-

ly adverse standing alone, as

long as the employer’s retaliato-

ry conduct, considered as a

whole, would deter protected

activity,” says the guidance.

Even something outside the

workplace can be considered an

adverse action, such as termi-

nating a provider contract with

an employee’s husband, said H.

Bernard Tisdale, office manag-

ing shareholder at Ogletree,

Deakins, Nash, Smoak & Stew-

art P.C. in Charlotte, North Car-

olina.

Causal connection: “Unlaw-

ful retaliation is established

when it proves that the employ-

er took the adverse action

because the charging party

engaged in protected activity,”

says the proposal. In a section

frequently cited by defense

attorneys, the guidance says an

employer’s explanation may be

discredited if the employee can

describe a “convincing mosaic”

of circumstantial evidence that

“would support the inference of

retaliatory animus.”

This provision “invites confu-

sion, abuse and the potential

waste of the commission’s limit-

ed resources,” said Kevin M.

Kraham, a shareholder at Littler

Mendelson P.C. in Washington.

“How does one cobble togeth-

er a convincing mosaic out of

circumstantial evidence?” This

“would appear to attempt to

make the job easier for a charg-

ing party to prevail,” he said.

By Judy Greenwald

“We essentially consider all the public

input, and then the commission decides

what kind of changes it wants to make, if

any, and then they will vote on a final

version of the document.”
Carol R. Miaskoff, U.S. Equal Employment
Opportunity Commission
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Pedicure scam
trips up podiatrist

U.K. bank execs
promotion averse

TDC PHOTOGRAPHY/SHUTTERSTOCK.COM

Billy Gibbons of ZZ Top says his famous beard is insured.

Business Insurance isn’t all business all the time, and we know you’re not either. So

visit www.businessinsurance.com for more Off Beat stories and monthly photo

galleries featuring the best of the weirdest news about insurance, fraud, liability

issues and related topics that make people and companies do funny, silly and

strange things.

L
loyd’s of London is famed for insuring the weird and the wonderful, and
one of the world’s most iconic beard-wearers recently confirmed that
his facial furniture is insured by the more-than-300-year-old insurance
market. Billy Gibbons of bearded rockers ZZ Top told Fox 411 that his
beard is insured at Lloyd’s but would not divulge for how much. 

It isn’t the first time that Lloyd’s has underwritten risks to facial hair.
Years before today’s hipsters began stroking their beards while sipping craft

beers, 40 members of a “whiskers club” in Derbyshire, England, insured their
beards against fire and theft, according to Lloyd’s website. 

And former Aussie cricketer Merv Hughes insured his splendid moustache at
Lloyd’s.

But underwriters concerned about the risk of aggregation of facial hair losses
may take some comfort in the contention by a British academic that we have
reached “peak beard.”

Last year, medical historian Alun Withey from the University of Exeter,
England, launched a three-year study entitled “Do Beards Matter?”

Mr. Withey told the Daily Mail newspaper that beards were beginning to face
a backlash caused, in part, by the emergence of a new social tribe known as
Yuccies – young urban creatives – which prefers a clean-shaven look.

I
t used to be the case that banking was
among the most ambitious of professions.
But new U.K. rules to hold bosses

accountable for wrongdoing at banks is
deterring some from taking on senior roles
and is even prompting senior executives to
play down their own importance, according
to Reuters.

The Senior Managers Regime, which came
into force last week, is aimed at addressing
public anger that few bankers were held to
account after the 2008 financial crisis and
scandals such as LIBOR and currency-
market rigging, the newswire said.

The rules allow regulators to assign blame
to named individuals rather than just firms.

And bankers deemed to exert “significant
managerial influence” must sign up to a
legal duty of responsibility and demonstrate
what reasonable steps they took to prevent
rulebreaking.

This, legal and compliance experts told
Reuters, is prompting some firms to
“juniorize” positions.

P
utting your feet up and enjoying a nice
pedicure can be just what the doctor ordered
— except when it’s your actual doctor giving

the pedicure. 
Greenwich, Connecticut-based podiatrist Dr.

Amira Mantoura on Monday received her sentence
for submitting more than $200,000 in false claims

to Medicare, the Old Greenwich,
Connecticut-based Greenwich Time news
website reported. 

“Between January 2009 and August
2013, Dr. Mantoura knowingly submitted

materially false claims to the Medicare
program and to private insurance companies to
obtain payment for a nail avulsion when she knew
that she had not performed a nail avulsion. Rather
than perform a nail avulsion, in most of these
instances Dr. Mantoura had merely provided her
patients with routine foot care including clipping
the patients’ toenails,” Connecticut U.S. Attorney
Deirdre M. Daly said in a statement. 

A nail avulsion is a surgical procedure to treat an
ingrown toenail. Dr. Mantoura performed little
more than pedicures.

She was paid $206,000 from the false claims she
submitted to Medicare and Medicaid programs and
private insurers, Greenwich Time reports.

E
mployees of a Georgia aviation
insurance company are now required to
remain locked and loaded at work — a

policy that the owner feels is right on target. 
After employees get their weapons license,

Lance Toland, owner of Lance Toland
Associates Ltd., gives each employee a .410
revolver known as the “Judge.” 

It’s a policy Mr. Toland implemented over
the past six months in response to violent
crime in Atlanta and local break-ins near
one of his offices, according to reports.

“Everybody has one of these in their
drawer or on their person. I would not want
to come into one of my facilities,” Mr.
Toland told WSB-TV station in Atlanta.

Mr. Toland owns offices in Atlanta, Griffin,
Georgia, and St. Simons Island, Georgia, and
sells aviation insurance worldwide,
according to his website.

He said his 12 employees, most of whom
are women, got their gun licenses three to
four weeks after he implemented the policy,
according to media reports.

Mr. Toland told media outlets that so far,
no employee has had to pull the trigger.

ZZ TOP LEADER
COVERS ASSETS
WITH LLOYD’SPacking heat at

insurance agency

Bachelor party antics
don’t fly with airline 

P
robably not the best idea to mix international
flights and drunken bachelor parties but one
bridegroom and 11 of his pals thought

otherwise. The group boarded a jet on a recent
Friday night in London heading to

Bratislava, Slovakia, while overly
intoxicated, according to news
reports. 
Barely able to stand, the lads

became belligerent when the cabin
crew refused to serve them more alcohol. The
Ryanair plane’s captain decided to make an
unscheduled landing in Berlin’s Schönefeld Airport
30 minutes after takeoff, to avoid the risk of the
party members inflicting harm to other passengers,
news reports said. 

German police escorted six of the drunken dozen
from Southampton, England off the plane after the
pilot made the Berlin stop, putting an end to the
stag party — which by then had mostly downgraded
to an in the aisle drunken fist fight between two of
the groomsmen. The groom-to-be was one of the
six escorted off by police, and the remainder of the
party continued on to their destination without
him.
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What's in your coffee?

What gives your firm its morning buzz? 
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and role satisfaction. Do your employees have opportunities to grow? Do they leave smiling each day? 
If so, your company may be more than just a work place. 
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