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In Brief

Swiss Re taps ex-CEO
Kielholz as chairman

Swiss Reinsurance Co. Ltd. has
made another top management
change, naming Walter B. Kielholz
to replace Peter Forstmoser as
chairman of its board, effective
May 1. Mr. Kielholz, who is vice
chairman of Swiss Re, was its chief
executive officer from 1997 to
2002. The move comes after
Swiss Re's appointment last
month of Stefan Lippe as CEO. Mr.
Lippe-the reinsurer's deputy CEO
and chief operating officer and a
longtime Swiss Re executive—
replaced Jacques Aigrain.

EEQC bias filings
hit record last year

Charges of workplace
discrimination filed with the U.S.
Equal Employment Opportunity
Commission for the fiscal year that
ended Sept. 30, 2008, rose to an
all-time high of 95,402, an

See IN BRIEF page 22
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Energy capacity fears
drive early renewals

Investment, cat losses
lead to firmer market

for risks in Gulf

By ZACK PHILLIPS

Some risk managers for energy com-
panies operating in the Gulf of
Mexico this year are coming to mar-
ket earlier than usual amid tighten-
ing capacity, brokers and observers
say.

“The amount of activity...has
definitely increased,” said Jerry Gar-
net, London-based managing direc-
tor of marketing for Willis Energy, a
unit of Willis Group Holdings Ltd.
“The last couple weeks, underwrit-
ers have been inundated with client
visits and client presentations.”

Most Gulf of Mexico windstorm
accounts renew in the second quar-

ter. Hurricane season begins June 1.

“Historically, Gulf of Mexico
business renewed all the way up to
(July) 1; now, most people are talk-
ing about resolving renewals by the
end of April,” said Dominick Hoare,
joint active underwriter at Watkins
Syndicate at Lloyd's of London, a
major Gulf of Mexico wind insurer.
“It’s (from) concern (that) there’s
going to be a significant shortfall in
capacity.”

Insurers’ deteriorating invest-
ment income coupled with heavy
losses in 2008—including Hurri-
cane Ike, which recently surpassed
Hurricane Ivan to become the third-
costliest hurricane in U.S. history,
—are among the factors driving
what observers call a firming
market.

Many say those factors will

See GULF page 20

Calif. pollution ruling
expands CGL coverage

State high court rules
insurers must pay

when causes unclear
By SALLY ROBERTS

SAN FRANCISCO—California policy-
holders are more likely to recover
insurance for pollution
cleanups as a result of a
California Supreme Court
ruling last week that shifts
the burden of allocation
onto insurers in certain
circumstances and
expands the scope of sud-
den and accidental claus-
es in commercial general
liability policies. site.

Ruling in the long-
standing coverage dispute
over the Stringfellow hazardous
waste site near Glen Avon, Calif,,
the state high court said that when
a pollution loss results from insured
and uninsured causes, and the poli-
cyholder cannot  distinguish

The number of
years California
operated the
Stringfellow
hazardous waste

between the covered and uncovered
damages, the policyholder is enti-
tled to coverage for the whole loss
up to its policy limit if the covered
cause contributed substantially to
the damage.

At that point, it is up to the insur-
er to prove allocation, the court said.

The ruling is significant as it
expressly rejects a 2001 California
appeals court decision in
Golden Eagle Refinery Co.
vs. Associated International
Insurance  Co. that
required policyholders to
show the amount of dam-
ages resulted from cov-
ered causes in order to
obtain coverage, policy-
holder attorneys say. It
also is likely to affect
insurance recovery cases
beyond the environmen-
tal liability issues reviewed by the
court, some say.

In the case, State of California v.
Allstate Insurance Co. et al, the Cali-

See STRINGFELLOW page 20
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Court won't review S.F. health care mandate

Controversial case
may be headed
to Supreme Court

By JERRY GEISEL

SAN FRANCISCO—The 9" U.S. Cir-
cuit Court of Appeals’ decision last
week not to review a 2008 appeals
panel ruling upholding a San Fran-
cisco health care spending law
brings one step closer a potential
U.S. Supreme Court review and per-
haps a final resolution on the legal-
ity of employer spending mandates.

In a case followed by employers
nationwide due to its potential
impact on the design, cost and
administration of corporate health

plans, a majority of appeals court
members rejected a request for the
full appeals court to review a unani-
mous ruling by a three-judge panel
of the court that the law could stand.

Under the law, San Francisco
employers must spend as much as

$3,600 per employee annually on
health care in order to avoid stiff
fines. The Golden Gate Restaurant
Assn., a San Francisco-area employer
group that brought the case, argued
that the law runs afoul of a provision
in the Employee Retirement Income
Security Act that pre-empts state and
local ordinances that relate to

employee benefit plans.

Under the ordinance, which
went into effect in January 2008,
employers with at least 100 employ-
ees have to make health care expen-
ditures of at least $1.85 per hour for
each employee working at least
eight hours per week. Employers
have a variety of options to satisfy
the spending mandate, including
payment of health insurance premi-
ums, contributions to health reim-
bursement arrangements and
health savings accounts, and pay-
ments to a city fund.

Judge William Fletcher, who also
wrote last year’s appeals court rul-
ing, said ERISA pre-emption did not
come into play. “Nothing in the
ordinance requires the employer to
establish an ERISA plan, and noth-

ing in the ordinance interferes in
any way with the uniformity of
ERISA regulation,” he wrote.

In a dissent, Judge Milan D. Smith
Jr. wrote that the city ordinance
strikes at the heart of what ERISA pre-
emption was designed to prevent:
the proliferation of varying state and
local benefit laws and requirements.

As it stands, the decision will
“undoubtedly serve as a road map
in jurisdictions across the country
on how to design and enact a
labyrinth of laws requiring employ-
er compliance on health care
expenditures, thereby creating the
very kind of health care expendi-
ture balkanization ERISA was
designed to avoid,” he wrote.

See MANDATE page 21

Employers urged to help develop health reform

Baucus sees play-or-pay as key component

By JERRY GEISEL

WASHINGTON—The chairman of the
Senate Finance Committee wants
the business community to help
him draft a workable play-or-pay
system as part of comprehensive leg-
islation to move the United States
close to universal health care cover-
age, but he is getting a chilly recep-
tion from some employer groups.
Speaking last week in Washing-
ton before the annual meeting of
the National Business Group on
Health, Sen. Max Baucus, D-Mont.,
said he rejects a single-payer system
and, instead, wants to build on the
current employment-based system.
“My vision for reform is one of
shared responsibility,” Sen. Baucus
said, noting that in an earlier posi-
tion paper he endorsed requiring
employers to either provide cover-
age or pay into a pool to provide

health insurance premium subsidies
for the uninsured, an approach
Massachusetts took nearly three
years ago that moved the state to
near-universal coverage.

Sen. Baucus acknowledged there
are many details yet to be resolved
in structuring a play-or-pay system.
One key concern is the minimum
level of benefits employers would
be required to offer to avoid paying
into a pool. “How would that stan-
dard relate to what employers
already are providing?” he asked.

But the Finance Committee
chairman has come to other conclu-
sions about an employer mandate.
He said the smallest firms should be
exempt, while federal tax credits
should be available to partially off-
set premium costs for other smaller
companies providing coverage.

Sen. Baucus asked the business
community, which has largely

LANDOV
Sen. Max Baucus, D-Mont., said there
are many details yet to be resolved
in structuring comprehensive health
care reform legislation.

opposed an employer mandate in
the past, to keep an open mind
until the legislation he is putting
together is complete.

“T urge all of us here to suspend
judgment until you can see the
whole picture. Wait until we can see
all parts of the puzzle,” he said.

And he appealed for employer
input. “Help us to develop a...struc-
ture that works,” he said.

But some employer groups say
the first priority of reform legisla-
tion should be better control of
health care costs.

“It is unacceptable to even talk
about a mandate before doing any-
thing to control costs. If something
is done to control costs, you won't
need a mandate,” said Mark Ugoretz,
president of the ERISA Industry
Committee in Washington.

“The most important thing is to
bring down costs,” said Paul Den-
nett, senior vp with the American
Benefits Council in Washington. In
addition, once a mandate is put in
place, the requirements imposed on
employers could creep up and
become onerous, he said.

Truth not an absolute defense in libel: Court

Nonmedia companies may face exposure to Massachusetts law, observers say

By JUDY GREENWALD

BOSTON—Dozens of media firms
are questioning a federal appeals
court ruling that concluded truth is
not an absolute defense against libel
in a case concerning an e-mail sent
in the firing of an office products
salesman.

Fifty-one news organizations last
week sought a rehearing of a 1st
U.S. Circuit Court of Appeals deci-
sion that relied on a 1902 Mas-
sachusetts law that says truthful
statements can be libelous if there
also is malicious intent.

The decision in Alan S. Noonan vs.
Staples Inc. exposes a “dusty old cor-
ner of libel laws” in Massachusetts
that “truth is not an absolute pro-
tection” in a libel action, said Jere-
my Feigelson, an attorney with

Jeremy Feigelson,
Debevoise & Plimpton L.L.P.

Debevoise & Plimpton L.L.P. in
New York.

While the ruling applies only in
Massachusetts, observers say it
means state residents may be able to
bring suit against others living else-
where, including those who have

posted material online. Observers
say the decision also could pose
problems for nonmedia businesses.

However, Mr. Noonan's attorney
says the entire issue has been
overblown.

In its Feb. 13 decision, a three-
judge panel of the 1st U.S. Circuit
Court of Appeals said the salesman
was fired from the Framingham,
Mass.-based office supply company
for allegedly padding his expense
reports.

Subsequently, Staples Executive
Vp Jay Baitler sent an e-mail to
some 1,500 company employees
stating Mr. Noonan was fired for
failing to comply with company
travel and expense policies. Mr.
Noonan did not “seriously chal-
lenge” the e-mail’s truthfulness,
according to the opinion.

“A jury could permissibly infer
that Baitler singled out Noonan in
order to humiliate him,” the court
stated. “Even a true statement can
form the basis of a libel action if the
plaintiff proves that the defendant
acted with ‘actual malice,”” the pan-
el said in citing the Massachusetts
law.

The panel found factors that
could lead a jury to conclude there
was malicious intent, including
sending the e-mail to a large num-
ber of employees and that Mr.
Baitler never previously mentioned
an employee by name in an e-mail
in 12 years with Staples. The court
overturned a lower court’s ruling
dismissing his case on this issue and
ordered further proceedings.

See LIBEL page 22
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Securities class action settlements plunged in 2008

But financial crisis

expected to trigger

surge in litigation
By JEFF CASALE

BOSTON—The average securities
class action settlement fell 50% to
$31.2 million in 2008, according to
a report released by Cornerstone
Research last week, but authors of
the report note this trend may not
continue.

The report, “Securities Class
Action Settlements: 2008 Review
and Analysis,” said the sharp drop
can be attributed to the decline in
multibillion-dollar settlements. The
median settlement amount of cases
in 2008 was $8 million, compared

with $9 million in 2007, an all-time
high for all cases settled between
1996 through 2007, according to
Boston-based Cornerstone.

In 2008, more than half of the
settlements were for less than $10
million, a trend that also was true in
2007, according to the report. The
percentage of cases involving dam-
ages in excess of $1 billion, also
known as “mega cases,” fell to
about 20%, the lowest rate in five
years and well below the peak of
35% in 2006.

The total number of settlements
in 2008 dropped to 99 from 110
the previous year. The decline,
Cornerstone analysts said, is
unlikely to be a trend in upcoming
years.

Meanwhile, the average length of
the class period reached a new high

AMOUNT OF SETTLEMENTS DOWN

Class action settlement amounts since
the passage of the Private Securities
Litigation Reform Act was passed in
late 1995, in millions of dollars

2008 1996-2007

Minimum $0.4 $0.1
Median $8.0 $7.4
Average $31.2 $57.7
Maximum $800.0 $7,700.0

Total Amount  $3,100.0  $53,600.0

Note: Settlement dollars adjusted for infla-
tion. 2008 dollar equivalent figures shown.
Source: Cornerstone Research

of 800 days in 2008, which is near-
ly a year longer than the average for

all prior settlements through 2007,
according to the report. That aver-
age is about 518 days.

“Plaintiffs are trying to extend
the damage period and increase the
damages amount as much as possi-
ble,” said Laura Simmons, assistant
professor at the College of William
& Mary Mason School of Business
in Williamsburg, Va., and co-author
of the report.

What's unknown is how the
recent financial market crisis will
affect settlements in the future. Ms.
Simmons and report co-author
Joseph Grundfest, director of the
Stanford Law School Securities Class
Action Clearinghouse, said they
anticipate an increase in litigation
as a result of the meltdown and
they expect those cases that already
have been filed to have an impact

on the settlement volume within
the next year or two.

Moreover, with more companies
and financial institutions taking
federal money as a result of the gov-
ernment’s bailout program, Mr.
Grundfest said it’s likely the taxpay-
er, rather than the company or
financial institution, will pay the
settlements.

“Settlements of pending actions
against (Troubled Asset Relief Pro-
gram) recipients will raise novel
public policy issues,” Mr. Grundfest
said in a statement. “Taxpayer dol-
lars, will, one way or another, fund
these settlements. This simple fact
could set off a debate whether tax-
payers should pay for these settle-
ments, and about the effectiveness
of the class action litigation mecha-
nism altogether.”

CONGRESSIONAL QUARTERLY

Pre-emption opponents
work to overturn ruling

Bill would preserve
state tort actions
over medical devices

By MARK A. HOFMANN

WASHINGTON—Backers of a bill that
would end federal pre-emption of
state tort law regarding medical
devices say they think the political
winds have turned in their favor.

They hope to overturn last year’s
U.S. Supreme Court decision in
Donna S. Riegel vs. Medtronic Inc. by
passing the Medical Device Safety
Act of 2009, which was introduced
in both houses of Congress earlier
this month. The decision held that
the pre-emption clause in the Med-
ical Device Amendments of 1976
bars common law claims that chal-
lenge the safety and effectiveness of
a medical device that has received
premarket approval from the Food
and Drug Administration (BI, Feb.
25, 2008).

Bills to void the ruling were intro-
duced in both houses last year, but

failed to move out of committee.
But supporters are trying again,
buoyed by the Supreme Court’s
recent ruling in Wyeth vs. Diana
Levine that circumscribed implicit
federal pre-emption of state product
liability laws (BI, March 9).

“I am glad the court spoke clearly
and decisively on this issue,” Sen.
Patrick Leahy, D-Vt., said upon
introduction of the medical device
bill in the Senate. “The court’s deci-
sion was not only a vindication of
Congress’ primary authority to pre-
empt state law, but a victory for
every American who relies upon
pharmaceutical drugs and entrusts
the manufacturers of those drugs
with ensuring their safety.” The bill
“is another important step to cor-
rect an erroneous reading by the
court of Congress’ intent in enact-
ing the Medical Device Amend-
ments of 1976,” Sen. Leahy said.

The bills, S. 540 and H.R. 1346,
would amend the Federal Food,
Drug and Cosmetic Act to say that
nothing in the section that deals

See DEVICES page 19

Prices firming across D&0 sector

Other areas following
financial services’

lead to increased rates
By ZACK PHILLIPS

NEW YORK—Pricing for directors
and officers liability insurance has
begun to harden for
financial services firms
and flatten for other lines
amid the rise of securities
lawsuits and the declining
economy, observers say.

Rates for D&O coverage
have risen dramatically in
the financial services sec-
tor, according to brokers,
underwriters and attor-
neys at the Professional
Liability =~ Underwriting
Society’s D&O Sympo-
sium, held Feb. 25-26 in
New York. Now, D&O rates in oth-
er sectors have begun to flatten after

several years of soft pricing, they

“Everybody is prepared and
understands that we are definitely
getting into a hard market,” said
John A. Kuhn, chief executive offi-
cer of AXIS Insurance Co.’s profes-
sional lines division. “Some of the
price increases are probably even
lower than what they need to go to

on some of those
accounts.”

A recent pricing index
by Chicago-based broker-
age Aon Corp. showed
that the average price of
$1 million in D&O cover-
age was about 3% higher
in the fourth quarter of
2008 vs. the fourth quar-
ter of 2007—the first year-
over-year rise in 21 con-
secutive quarters.

Aon said a S0%
increase in D&O pricing

for the financial services sector was
the reason for the overall rise while

the average D&O price for other sec-
tors fell 6% in the final quarter of
last year.

Symposium observers said that
the remainder of the D&O sector
soon will follow the firming already
underway for the financial services
sector.

“The global recession...is certain-
ly going to have an impact on non-
(financial institution) business, and
it'’s a question of how much and
when that puts pressure on under-
writers,” said Michael Smith, presi-
dent of AIG Executive Liability in
New York.

In spite of the increases, D&O
rates remain off their peak in the
fourth quarter of 2002. Underwrit-
ers said the extended soft market
has left D&O coverage underpriced
and too broad.

“The exclusions have been
watered down through this whole
cycle,” said Jeffrey Klenk, senior vp

See D&O page 18

Data breach threats growing within

Tools still evolving

to thwart insider

thefts of company info
By JEFF CASALE

Insurance and cyber security experts
say a computer-savvy employee
who thinks his or her job may be in
jeopardy may be more inclined to
tap the organization’s database for
information that may be useful in a
new job with a competitor.

Worse, the employee could
attempt to take revenge on his or
her employer as job cuts abound
during the recession, experts say.

“I'think it's safe enough to assume
that, as people are put under greater
and greater emotional stress, addi-
tional people may lose their moral
compass and do things and take

DATA BREACH COSTS INCREASE

The total average cost of a data
breach increased 2.5% in 2008 to
$202 per record compromised. On
average, data breaches can cost an
organization more than $6.6 million
per breach, up from $6.3 million in
2007 and $4.7 million in 2006.

Source: Ponemon Institute L.L.C.’s
2008 U.S. Cost of a Data Breach Study

data that, in normal circumstances,
they might not,” said Alan E. Brill,
New York-based senior managing
director of technical services for
Kroll Inc., a consultant unit of
Marsh & McLennan Cos. Inc.

“But we have to live with the cir-
cumstances that we’re in; and if
we're in a higher-risk environment
of people doing that, I think we

have to be able to respond to that
and provide the tools and technolo-
gy to do so,” Mr. Brill said.

Mr. Brill said Kroll already is see-
ing a higher rate of incidents
involving employees taking sensi-
tive company data—either before or
after they’ve been let go—that they
intend to use to better themselves
with another employer or start a
competing business.

Brian Lapidus, a colleague of Mr.
Brill and the New York-based chief
operating officer of Kroll's fraud ser-
vices division, said there were about
1,000 more data security inquiries
to Kroll in December than just last
July.

“We're seeing more (data)
breaches and we're seeing more
activity from those people who
have been victims of a breach,” Mr.

See SECURITY page 18



(o
=

%

AN Liberty

f}/“ Mutual.




6 | March 16, 2009 Business Insurance

SAVE THE DATE

Join Business Insurance as we honor the:

Risk Manager  Risk Management

OF THE YEAR, HONOR ROLL,

2009 2009

Keynote Speaker Mr. Maurice Greenberg,
Chairman & CEO of C.V. Starr & Co., Inc

Tuesday, April 21, 2009
Risk Manager
038658 7:00-8:30am
Orlando, Fl

For more information about the event,

including sponsorship opportunities,

please contact Becky Briggs Event Manager,
212-210-0132, RBriggs@Businessinsurance.com

Presented by

Business Insurance

e /

resented by: Byginess Insurance

Your property damage claim needs a property damage specialist.
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we know that a properly scoped and quantified property damage
claim leads to a better global settlement. That’s why we’ve added experienced professional
engineering capability to our world-class forensic accounting team. To better identify
damage, and accurately compute repair or replacement costs for insurer approval.
Just another way we’re making the claim process easier, one step at a time.
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Commentary

Could there be a silver
lining in bad economy?

Much of the discussion of the
economic downturn has right-
fully focused on just how
widespread it's proven to be,
affecting seemingly every indus-
try and every region.

Still, even the worst of condi-
tions seem to offer opportunity
for some. And while many may
be reluctant to speak about it too
loudly, there are clearly some in
and around the insurance indus-
try who are poised to benefit
from the circumstance.

It's no secret that the slump-
ing worldwide economy—and
with it, dramatic downturns in
investment markets—has had a
significant impact on many
insurance companies.

Some suffered significant loss-
es as markets declined, but for
many, perhaps even more signif-
icant is the ongoing miserable
state of investment returns,
putting a sizable crimp in many
insurers’ business style.

As if any losses they might
have suffered in the mortgage-
backed security market weren't
enough, for many life compa-
nies with large books of variable
annuity business, the stock mar-
ket downturn has taken a
marked toll on their
financial strength.

While the strain has
been less pronounced on
the  property/casualty
side, poor investment
returns remain a signifi-
cant concern for an
industry that’s historical-

RODD
LOLKOS

Senior Editor Rodd Zolkos
can be reached at:
rzolkos@businessinsurance.com

to become increasingly busy as
the year goes along. They're not
wishing for anyone’s demise,
mind you, just recognizing cycli-
cal and economic reality.

The threat of insolvencies
posed by the economic climate
provides other opportunities as
well. Late last year Aon Risk Ser-
vices announced it was partner-
ing with Allianz Global Corporate
& Specialty to offer a product pro-
viding coverage should a compa-

ly looked to its invest- G

ment success to offset
underwriting losses. The answer
seems obvious: Make an under-
writing profit. However, doing
so in a market where the funda-
mentals suggest an inevitable
hardening but the reality sug-
gests otherwise—for now at
least—can prove challenging.

Illustrating that challenge,
Dallas-based electronic insur-
ance exchange MarketScout
reported earlier this month that
property/casualty rates fell 8%
this February compared with
prices in February 2007.

And, of course, all of this is
occurring at a time when the
credit and capital markets remain
tight as drums, offering little
assistance to a company looking
to raise additional capital.

In such an environment, is
there anyone involved with the
industry who isn’t losing sleep
over his or her business
prospects? Ah, it’s an ill wind,
etc., etc.

Firms and professionals
involved in the runoff business,
for example, see potential
opportunity in today’s market.

Likewise, many insolvency
attorneys will tell you they expect

ny'’s insurer become insolvent.

That came after Aon’s intro-
duction in October of its “Flex”
suite of products, offerings pro-
viding coverage against insurer
insolvencies in some lines and
protection against  pricing
volatility resulting from insurer
insolvencies and subsequent
market disruptions in others.

With investment markets at
the heart of much of the wave of
industry angst, it's no surprise
that many insurance company
investment consultants are
expecting their services to be in
increasing demand.

With few exceptions, insur-
ance companies have tradition-
ally been conservative investors.
Now, though, with returns rang-
ing from slim to worse than
none, many will no doubt be
eager to listen to someone offer-
ing an investment approach that
fits the requirements of the busi-
ness, while offering the potential
to eke out just a bit more than
the paltry returns their portfo-
lios are generating.

So, are there silver linings in
the insurance industry’s dark
clouds? For some, undoubtedly.
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OPINIONS

Participation needed
in health care debate

SHOULD EMPLOYERS heed the call made last week by Senate
Finance Committee Chairman Max Baucus, D-Mont., and help him
craft an employer play-or-pay mandate as part of comprehensive
health care reform legislation?

This is a tough issue for employers. Many employers have a deep
philosophical aversion to government benefit mandates. We're not
fans of them either. But in very select and narrow instances in which
the case for a mandate is overwhelming, we have endorsed them.

We're not yet ready to endorse a federal play-or-pay-type mandate,
so-named because em-

ployers either would I :
have to offer a health It is lmp erative that

plan meeting certain  eyyployers participate in the
standards or pay into a

pool to help fund cov- legislative process so their

erage for the uninsured. .
B e still are toc, VOices can be heard and

many unknowns. For ¢ oir concerns are addressed.
example, we aren’t

sure it makes sense to NG
impose a mandate
before health care costs are brought under control.

Having said that, we think it is imperative that employers partic-
ipate in the legislative process so their voices can be heard and their
concerns are addressed.

When employers were able to present their views, every major
piece of benefits legislation that Congress has passed in recent
memory became a better bill as a result of that input. One obvious
example was last year’s mental health care benefits legislation,
which employers helped improve by lobbying for a more reason-
able effective date.

We hope employer objections to a play-or-pay mandate don't
blind them to the necessity of being part of health care reform
negotiations. Although employers still may not get the bill they
want, they may be influential in making it more palatable.

Libel ruling a concern
for more than media

A MASSACHUSETTS APPEALS COURT ruling that the truth is not
always a valid defense in libel actions should be a concern for many
corporations, not just media companies.

As we report on page 3, the ruling holds that, even if it is true, a
statement made with malicious intent still can be held to be
libelous. In the case, a worker who was fired for allegedly padding
his expenses successfully sued his employer after a widely distribut-
ed e-mail gave details on the reason for his dismissal. Although the
worker did not “seriously challenge” the truth of the information
in the e-mail, the court ruled that a jury could find that his former
boss intended to humiliate him with the communication. The rul-
ing includes a defense for matters of “public concern,” but it is
unclear what those would be.

While one could argue about whether holding up a person to the
crowd as a bad example is an ethical employment practice, using
libel law to rectify any harm that was done should be troubling for
employers.

In the era of the Internet, any company with a Web site is a pub-
lisher and anything posted on the World Wide Web also is pub-
lished in Massachusetts or one of the several other states that have
similar libel laws.

If the Massachusetts ruling withstands further appeals, the con-
sequences of telling the truth could be dire.
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Would a systemic risk
requlator have averted

the current economic crisis?

It would have prevented
the problem.

sy

It would have lessened
the problem.

AAAMARAMANANT 45%

It would have no impact.
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your/your clients’ liability
policies?
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Enhanced readiness
pays dividends

Risk managers and
business continuity
professionals may
see themselves
warning top
management about
a potential events
that could
jeopardize the
business, but top managers see them as
whistling into the wind about something
that has only a remote chance of happening,
says Michael Keating, a director at Navigant
Consulting Inc. in Atlanta. It’s up to risk
management professionals to remind
management of past efforts that reduced the
company’s exposures and the importance of
ongoing business continuity efforts.

LETTERS

Wyeth just the start
of pre-emption fight

TO THE EDITOR: The recent Supreme
Court anti-pre-emption decision in Wyeth
vs. Levine (BI, March 9) represents a setback
for medical innovation and cost control,
but does represent a windfall for personal
injury attorneys. Lawyer James Beck is
quoted in your article as speculating that
this decision “might cool congressional
ardor to scale back pre-emption.” I wish! In
fact, Wyeth vs. Levine has emboldened law-
makers to introduce the Medical Device
Safety Act of 2009, which would undo the
2008 Riegel vs. Medtronic decision and elim-
inate the pre-emption defense for medical
devices that were meticulously approved
by the FDA. Far from dampening efforts at
rolling back pre-emption, Wyeth is the
appetizer and Riegel is the main course,
making life even more challenging for risk
managers in the life sciences arena.
Kevin Quinley CPCU, ARM
Fairfax, Va.
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SPOTLIGHT

KEEPING AN

Outsourcing claims requires careful oversight D

1PAs

TPAs can improve efficiency, but risk managers must be involved in the process, experts say

By DAVE LENCKUS

While third-party administrators
can deliver efficiencies for self-
insured programs, risk managers
should require protections and
maintain vigilant oversight for
instances when the claims process
breaks down, risk managers say.

If “properly vetted,” a TPA can
provide great service and “enhance
metrics and decision making,” said
Wayne L. Salen, director of risk
management for Labor Finders
International Inc. in Palm Beach
Gardens, Fla.

Still, “there are a lot of things a
good risk manager can do” to pre-
vent claims problems and protect
their organizations when problems
occur, said Scott B. Clark, risk and
benefits officer for Miami-Dade
County Public Schools in Miami.

A lawsuit wending through Cali-
fornia’s courts illustrates how badly
a claim can go.

The case involves a 1999 workers
compensation claim against Bank
of America Corp., which at the time

self-insured the first $250,000 of
every claim.

A former employee claimed he
needed back surgery to treat an
injury he sustained while working
for the bank during the 1980s.
Although the bank’s TPA, Green-
wich, Conn.-based Cambridge Inte-
grated Services Group Inc., denied
the claim based on an independent
physician’s recommendation, the
TPA’s outside attorneys inexplicably
agreed in February 2000 to cover
the procedure, court papers say.

The surgery, however, left the
claimant a paraplegic, and his post-
surgical medical costs totaled $1.5
million through March 2006. That is
when the bank’s excess insurer,
National Union Insurance Co. of
Pittsburgh, Pa., a subsidiary of New
York-based American International
Group Inc., was alerted by the
bank’s new defense counsel that
Cambridge either concealed or neg-
ligently failed to disclose for six
years that the TPA’s medical expert
had advised against the surgery,

according to court papers. National
Union demanded reimbursement
and sued Cambridge in March 2007.

Reversing a lower court’s
decision, a California appellate
court ruled Feb. 11 that a provision
in Cambridge’s contract with the
bank does not preclude National
Union from suing the TPA and
remanded the case to a lower court.

The bank, National Union and
Cambridge refused to comment.

But risk managers say there are
protections against inappropriately
handled claims and other potential-
ly serious problems.

Before engaging a TPA, risk man-
agers should insist the service
provider shields its clients with con-
tractual hold-harmless provisions
that incept if the TPA fails to follow
legal advice, said Mr. Clark, who
also is a director and secretary for
the New York-based Risk & Insur-
ance Management Society Inc.

“They’re supposed to be experts
in this. They are responsible” for
covering a claim if it is mishandled,

said Mr. Clark, who retains a TPA to
administer the Miami-Dade school
system’s various casualty claims.

A TPA also should provide proof
that it has adequate professional lia-
bility insurance, Mr. Clark said.

Risk managers also should scruti-
nize whether service providers have
adequate resources to deliver on
their promises, said Terry Fleming,
the Rockville, Md.-based risk man-
ager for Montgomery County, Md.
A TPA’s resources—such as its
staffing, oversight and size and
functionality of its claims system—
should be addressed in a risk man-
ager’s request for proposals, he said.

Mr. Fleming also recommends
requiring a TPA to provide a com-
plete list of clients. The risk manag-
er then should contact many of
them. Members of a local RIMS
chapter also can be valuable sources
of information on a prospective
TPA, he said.

Meanwhile, the National Assn. of

See TPAs page 11
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For more information and to access
the full searchable Directory of Third
Party Administrators visit
www.businessinsurance.com/
directories.

Business Insurance now offers the
option to purchase the entire online
directory as an Excel file or as a PDF.
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LARGEST EMPLOYEE BENEFIT TPAS

TPAs that specialize in employee benefit claims administration
2008 revenues

Company from self-insured clients
UMR Inc.’ $400,000,000°
Meritain Health $171,000,000
CoreSource Inc. $118,873,264
Principal Financial Group/National Accounts $112,319,546
HealthSCOPE Benefits * $55,000,000
Group Resources $42,989,956
HealthSmart Holdings Inc. * $42,798,000
HealthNow Administrative Services $30,586,000
HealthPlan Holdings Inc. $29,500,000
Health Plans Inc. $18,150,000

1 Formed in 2008, includes Fiserv Health Inc., Midwest Security Insurance Cos.

TYPES OF CLAIMS ADMINISTERED

Types of claims handled by all companies listed in the directory

Workers compensation only 3.0%

Employee benefits
& property/casualty
15.4%

Property/casualty

50.8%
Employee benefits
30.8%

GROWTH OF TPAS

SPOTLIGHT

As a group, the 10 largest TPAs' revenue from self-insured clients
has risen in most of the last five years

$3.0 -

RO
3

N
o

—
o

In billions of dollars
o

»

$2.67

and United Medical Resources Inc. 2 B estimate. 3 Formerly CenBen USA Inc. 2004 2005 2006 2007 2008
4 Formerly The Parker Group
Source: BI survey Source: BI survey Source: BI survey
[ J [ J [ J [ J
Ranked by 2008 revenues from claims handled for self-insured clients
2008 revenues . .
. : 2008 Total Claims Principal
Rank Company/Address Phone/Web site Parent company ) from se_If claims paid clients staff officer
insured clients
Sedgwick Claims Management Services Inc. . .
1 1100 Ridgeway Loop. o0t s 7k4°° Fidelity Sedgwick Holdings Inc. ~ $601,946,333  $7,367,313,597 960 5,944 David A T/"Cré'(‘)
Memphis, Tenn. 38120 www.sedgwickcms.com presiden
Gallagher Bassett Services Inc. o .
2 The Gallagher Centre, 2 Pierce Place, 63”0 7h73 1;3800” Arthur J. Gallagher & Co.  $411,200,000  $5,450,000,000 3,671 2,719 LRI ) cKenna,
Itasca, IIl. 60143-3141 www.gallagherbassett.com presiden
1 Scoft € ite 00 866-881-0800 UnitedHealthcare $400,000,000%  $11,284,631,873 1189 2,276 Jay M. Anliker,
COtR 5L, Surte Y, www.umr.com Group Inc. e e ! ! CEO
Wausau, Wis. 54403
Broadspire Services Inc., a Crawford Co. .
L 800-726-8898 Ken Martino,
4 ﬁ?;nstgm(g]alt??(;\g; www.choosebroadspire.com Crawford & Co. $253,514,697  $2,900,000,000 827 1,852 president/CEQ
Cambridge Integrated Services Group Inc.? 800-662-1170 Weslev 0'Bri
. -662- _ ) y 0'Brien,
5 340 Pe(r;;l;g;vxiccla Rgg:r,l Sgggg(li Floor, www.cambridgeclaims.com $235,400,000 NA NA NA president
ESIS Inc. .
6 436 Walnut St., 215-640-1000 ACE Ltd. $202,660,000  $2,348,000,000 719 1,201 David Patterson
Philadelphia, Pa. 19106 Www.esis.com presiden
Meritain Health O .
7 300 Corporate Parkway, 8008286922 Prodigy Health Group Inc. ~~ $171,000,000  $2,457,991076 1759 216 A R
Buffalo, N.Y. 14226 www.merttain.com
Specialty Risk Services L.L.C.
225 Asylum St., Goodwin Square, 88'8-23.6-4684' Hartford Financial Services $162,000,000  $2,790,000,000 1320 1304 Joe B_oures,
16th Floor, www.specialtyriskservices.com Group Inc. president
Hartford, Conn. 06103
i UG Trustmark Insurance Co. Inc. 118,873,264  $2,753,903,000 683 1,034 el I
Lake Forest. Ii 606 45 www.coresource.com T e v ! president/CEQ
Principal Financial Group/National
Accounts 877-273-0900 Renee Schaaf,
10 1275 N.W. 128th St., Suite 100, www.principal.com $112,319,546 32,029,921,518 319 664 vp-national accounts

Clive, lowa 50325

1 Formed in 2008, includes Fiserv Health Inc., Midwest Security Insurance Cos. and United Medical Resources Inc. 2 BI estimate. 3 Cambridge Integrated Services Group Inc. did not respond to the survey. Cambridge entered an agreement to be purchased

by Xchanging P.L.C. in October 2008. NA = not available
Source: BI survey
Researched by Kevin Edison and Karen Tucker

Visit www.businessinsurance.com/directories for more information and to access the full searchable Directory of Third Party Administrators.

Business Insurance now offers the option to purchase the entire online directory as an Excel file or as a PDF.
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LARGEST MULTILINE TPAS

Third-party administrators that offer both employee benefits and property/casualty claims administration

Company

Sedgwick Claims Management Services Inc.

Wells Fargo Third Party Administrators
and Wells Fargo Disability Management
Alicare Inc.

TRISTAR Risk Management

Keenan & Associates

Loomis Co.

Underwriters Safety & Claims Inc.

JI Specialty Services Inc.

Hewitt, Coleman & Associates Inc.
Total Captive Solutions

Source: BI survey

TPAs: Limits
on claims
outsourcing

CONTINUED FROM PAGE 9

Insurance Commissioners is work-
ing on a model contract that risk
managers could use when retaining
TPAs and excess insurers. It has not
set a release date for the model con-
tract language.

After a contract has been agreed
on, abdicating claim oversight
responsibility to a TPA would be “a
gross error,” Mr. Clark said. “You
have a fiduciary duty to stockhold-
ers or taxpayers, so you have to be
intimately involved in administer-
ing those claims, especially if you're
self-insured.”

Other risk managers agree.

“Surgeries are always reviewed
and evaluated; and when back
surgery is involved, there’s even
more scrutiny,” Mr. Salen said. “No
surgery should go unapproved by
the client.”

Frequent contact

Working with a TPA is more effi-
cient when its claims representa-
tives are close enough so they and
risk management can meet sponta-
neously, said Richard J. Roberts, the
Simsbury, Conn.-based corporate
risk manager for Ensign-Bickford
Industries Inc.

He recalled how a former TPA'’s
service dropped markedly when it
moved out of Connecticut.

Eventually, Mr. Roberts retained
Liberty Mutual Insurance Co. to
write Ensign-Bickford's excess work-
ers comp coverage as well as handle
claims that fell within the compa-
ny’s deductible. The arrangement
made claim servicing much easier
for employees, because there is only
one toll-free telephone number to
call regardless of whether their
claim falls within the company’s
self-insured retention or would be
covered by Liberty Mutual, he said.

“We're heavily involved in the
claims-adjustment process,” Mr.
Roberts said.

Close oversight of a TPA also is
important to maintain a good repu-
tation for your organization among
excess insurers so the risk manager
can negotiate reasonable terms for
excess coverage, Mr. Clark said.

LARGEST WORKERS COMPENSATION TPAS

Ranked by workers compensation claims paid in 2008

?008 reve.nues Company Claims paid
from seffinsured clients Sedgwick Claims Management Services Inc. $4,160,328,403
$601,946,333
Gallagher Bassett Services Inc. $3,490,000,000
§75,462,000 Specialty Risk Services L.L.C. $1,980,000,000
$56,285,000 Broadspire Services Inc., a Crawford Co. $1,708,000,000
$49,153,000 ESIS Inc. $1,650,000,000
$37,700,000 TRISTAR Risk Management $751,000,000
$29,343,200 Cannon Cochran Management Services Inc. dba CCMSI $616,500,000
58,600,000 GAB Robins Group of Cos. $500,000,000
S5, LA7000 Avizent $451,507,340
$4,000,000 ) . )
$600,000 Pinnacle Risk Management Services $450,000,000

Source: BI survey

STEP UD

toa HIGHER LEVEL

of SERVICE

Getting to the top requires business
partners who share your drive,
discipline and energy. Sedgwick CMS
provides clients with a level of service
far above conventional expectations.
For 40 years we’ve been rising to

the challenge of our clients’ toughest
requirements for cost control, claimant
care, analytical insight and total
program performance. And we

understand where you stand today.

Sedgwick Claims Management Services. Now more than
I“\ ever the right business partner for cost-effective, highly
\"’ responsive claims administration, medical management and
risk consulting solutions. Customized workers’ compensation;
SediiCk CMS disability, FMLA and other employee absence; general,
automobile and professional liability; and warranty and credit
A hlgher le‘UEl Of service card claims programs that meet client needs.

Sedgwick Claims Management Services, Inc. « 800 625-6588 » www.sedgwickcms.com
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Guaranty funds not quaranteed for self-insured comp claims

Not all states agree on use of backup funds for recovering from failed excess insurers

By MEG FLETCHER

What happens to self-insured
companies if their excess proper-
ty/casualty insurer is unable to pay
workers compensation claims?
The answer depends on the state,

experts say.

Many states have laws that allow
a self-insured employer to directly
or indirectly recover some or all of
their workers comp claim costs
from guaranty funds that back up a
defunct excess insurer.

Self-insured companies’ ability to
tap guaranty funds “has been liti-
gated in a number of states,” said
Barbara Cox, vp-legal and regulato-
ry affairs for the Indianapolis-based
National Conference of Insurance
Guaranty Funds. “There are deci-

Insure we Green

without seeing RED

Learn about the uncharted risks AND the rewards of insuring “green” projects in the new
economy. Sign up now to attend our 79th Annual Conference Sunday May 17, through
Tuesday May 19, 2009 at the Loews Ventana Canyon Resort, Tucson, AZ. For more information
log on to www.GetOnline.IMUA.org/agenda or call Lillian Colson at 212-233-0550.

INLAND MARINE UNDERWRITERS ASSOCIATION

sions going both ways,” she said.

Historically, judges and state pol-
icymakers have struggled to find
balance between the desire of poli-
cyholders for coverage after an
insurer becomes insolvent and the
appropriateness and ability of a
state’s guaranty fund mechanism to
provide coverage.

Property/casualty guaranty fund
advocates say that policymakers
established the funds to help small
claimants obtain some recovery
when their direct insurer became
insolvent. Large companies, which
have more resources, often are
excluded by state law from recover-
ies through net worth thresholds,
although monies due to injured
workers often are not capped,
experts say.

Having a state’s guaranty fund
pay the claims of self-insured orga-
nizations would require greater
assessments of member insurers,
which would pass those costs on to
policyholders and to the state
through premium offsets on the
state taxes they owe, said Sam
Sorich, vp of the Des Plaines, Ill.-
based Property Casualty Insurers
Assn. of America. PCI members par-
ticipate in guaranty funds.

The situation would become
clearer for self-insured organiza-

tions if the National Assn. of Insur-
ance Commissioners adopts pro-
posed model law amendments that
would exclude coverage for self-
insureds in nearly all situations.
The changes would go into effect
only if a state legislature adopts
them.

The latest dispute over
property/casualty guaranty funds
coverage is in the Nevada Supreme
Court, which heard oral arguments
earlier this month.

Under guaranty fund law, the
two Nevada-based self-insured com-
panies have filed claims with the
Nevada Insurance Guaranty Assn.
seeking recovery of their workers
comp claims after Pennsylvania
declared excess insurer Reliance
National Insurance Co. insolvent in
2001.

Las Vegas-based Steel Engineers
Inc. purchased excess coverage from
Reliance in 1993-94. After the insol-
vency, the reinforcing steel contrac-
tor was “forced to cover hundreds
of thousands of dollars in workers
compensation claims,” according to
its court brief.

In addition, Las Vegas-based
MGM Mirage bought an excess
workers comp policy from Reliance

Continued on next page
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in 1998-99 to meet Nevada's
requirement that self-insurers pur-
chase such coverage.

In April 2007, a Nevada district
court judge ruled that the guaranty
fund was not obligated to pay the
self-insured companies’ claims.
Steel Engineers and MGM Mirage
are appealing to the Nevada
Supreme Court because the state
has no intermediary appellate court
system.

The Nevada Insurance Guaranty
Assn., which brought the case, “is
asking the court to interpret the
statute, which is apparently
ambiguous,” said Bruce Gilbert, the

FACTS AND STATISTICS

The property/casualty guaranty fund
system at a glance

m The nation’s property/casualty
guaranty funds were created by
state statutes nearly 40 years ago
to protect those least able to deal
with losses associated with
insurance company failure—the
small business policyholder or
claimant.

m There have been about 600
insolvencies of property and
casualty insurers since 1976.

m The system has paid out about $21
billion, of which $10 billion has
been in the past six years.

m Guaranty funds pay covered claims
within limits set by individual state
laws and the insurance contract.
They typically pay the amount of
coverage stipulated by the policy
or $300,000, whichever is less.
Yet, most guaranty funds pay 100
percent of their states’ statutorily
defined workers compensation
benefits to injured workers.

m A separate quaranty fund system
exists for the life, health and
annuity insurance industry, but it
operates independently.

Source: The National Conference
of Insurance Guaranty Funds

Las Vegas-based association’s execu-
tive director. For example, the state
insurance code does not define
what constitutes an insurer, but its
workers comp law does have such a
definition that includes self-insured
companies.

Also uncertain is “whether excess
policies of self-insured employers
are policies of indemnity, direct
insurance or reinsurance, and there-
fore excluded from the definition of
a ‘covered claim,” ” according to
PCI's amicus brief supporting the
guaranty fund.

Officials of Carson City, Nev.,
which purchased Reliance coverage
in 1998-99 as part of its self-insur-
ance program, have been told the
state guaranty fund would not pay
its claims and have filed an amicus
brief supporting the self-insured
companies.

The city of 50,000-plus residents
potentially faces huge costs from
future heart- and lung-related
claims of 28 police officers and fire-
fighters who were employed during
the coverage period, said Michele
Cruz, the city’s risk management
coordinator.

Nevada law conclusively pre-

sumes that such ailments are work-
related, so “these are lifetime bene-
fits for any police officer or firefight-
er who has worked five years” and
“could potentially go into the mil-
lions of dollars,” she said.

“Those are costly Kkinds of
claims,” which can include bypass
surgery and heart transplants, said
Mark Forsberg of Scarpello & Huss
Ltd. in Carson City, who repre-
sents the city.

“l don’t think any self-insured
employer in Nevada would have,
or could have, concluded from the
statutes that when they self
insured, they were losing the
NIGA coverage,” Mr. Forsberg sug-
gested.

Ann Wiswell, a risk manage-
ment specialist with the Nevada

‘I don't think any
self-insured employer in
Nevada would have, or
could have, concluded
from the statutes that
when they self insured,
they were losing the NIGA

coverage.’

Mark Forsberg, Scarpello & Huss Ltd.
I
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Public Agency Insurance Pool and
president of the state chapter of
the Public Risk Management Soci-
ety, disagreed. She said self-
insured employers “absolutely”
should have known there was no
guaranty fund coverage because
they never contributed to the state
fund.

Guaranty officials in three key
states summarized their coverage as
follows:

® California: Guaranty fund cov-
erage is provided for a specific or
aggregate excess policy written to
indemnify a permissible self-insured
employer for liability to pay workers
comp benefits in excess of a specific
or aggregate retention, provided
that the claims “are not considered
workers compensation claims.” Pay-

outs are subject to policy terms and
limited to $500,000 per claimant,
but state law does not limit workers
comp payouts.

® New York: Guaranty fund cov-
erage is provided for a self-insured
company'’s excess insurance policy
that obligates the self-insurer to pay
workers comp claims, but not for a
reinsurance policy benefiting the
employer.

® Texas: There is no guaranty
fund coverage for certified self-
insured organizations, but there
may be some coverage for the
excess workers comp claims of oth-
er employers in the state, which is
unique among the states in that
Texas law does not mandate that
employers provide workers comp
coverage.

The way to succeed in the years ahead is by having
a carrier with 100 years of experience beside you.

KNOWLEDGE AND INSIGHT ARE ALWAYS AN ADVANTAGE.

For over a century, CNA has stood alongside our customers with the comprehensive products and

services they need to better manage their risks. With an “A" rating for financial strength and a strong

relationship with your local independent agent, CNA offers the industry expertise and perspective

your business requires. When you're looking for a carrier who can help you solve some of your most

complex insurance challenges ... we can show you more.*

For more information, contact your independent insurance agent or visit www.cna.com.

CNA is a registered trade mark of CNA Financial Corporation. Copyright © 2009 CNA. All rights reserved.
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SPOTLIGHT

Tough economic times tend to boost insurance claims

Insurers examining all claims more closely, mindful that some policyholders try to stretch the truth

By MICHAEL BRADFORD

Hard times are expected to breed
more insurance claims as policy-
holders look for cash in every cor-
ner and, in some cases, stretch the
truth when reporting losses, experts
say.

At the same time, insurers are tak-
ing a closer look at claims to make
sure they are legitimate and to weed
out those that are fraudulent,
sources say.

“Any source of money you can
find,” said Luca Franzi, board mem-
ber at Milan, Italy-based broker RVA
Rasini Vigano S.p.A. That is the atti-
tude many policyholders have tak-
en as they work to survive in per-
ilous financial times.

That means legitimate claims are
pursued, no matter how small, and
illegal claims increasingly are being
filed by policyholders desperate for
cash, sources say.

“It is far easier to commit insur-
ance fraud than to get funds by
legitimate means in the current eco-

nomic situation,” said Bobby
Gracey, vp-counterfraud solutions
at Crawford & Co. in London.

Reliable fraud statistics are hard
to come by because the crime often
is not caught or reported. But
experts agree that the economic cri-
sis is fertile ground for fraudulent
claims to grow (see story, page 14).

As for legitimate claims, some
market sources say they are seeing
an increase as the recession has tak-
en hold. Others note that it will
take time to fully know how the
downturn will affect claims.

“This has all happened very
quickly. Up until 12 months ago,
we were in a boom trading environ-
ment and then, very suddenly, the
financial crisis began to take hold,”
said Sarah Baker, London-based
director-corporate and major inci-
dent team, at Crawford & Co.

“I think that it is a bit early to say
whether we are seeing any changes
in the volume or magnitude of
claims,” Ms. Baker said. “It may be
another six to nine months before

the situation can be properly
assessed.”

Among the types of claims the
financial downturn is expected to
foster, D&O is far and away the
most obvious, market sources say.

Luca Franzi, RVA Rasini Vigano S.p.A.
I

As financial services companies
have sunk, their boards are taking
the blame for bad business moves.
“I don't think we are seeing an
increase in D&O claims yet, but
there has been an increase in the
number of circumstances that could
give rise to claims,” said John Batch,

INNOVATION
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London-based senior vp in Marsh
Inc.’s financial and professional
practice.

He said D&O policyholders can
lodge a “circumstance,” or notifica-
tion that an incident has occurred
that might eventually lead to a
claim. “We have seen an uptick in
the number of those circumstances
filed.”

Others say a spike in professional
liability claims already has begun.

“Shareholders want someone to
be responsible if a bank collapses or
a financial institution reports terri-
ble earnings,” and as a result, D&O
claims are increasing, said David
Siesko, principal at Siesko Partners
L.L.C., a claims consultant in New
York. “When someone does some-
thing wrong, people want someone

held responsible,” he said.

Mr. Franzi said professional liabil-
ity claims are close to erupting. “We
will see a big increase in D&O
claims. I know the insurance market
is waiting for D&O claims,” he said.

There is no doubt that legal
action related to the financial crisis
is rising, according to Mr. Batch.

He said figures from NERA Eco-
nomic Consulting, a Marsh unit in
Washington, show that securities
class action lawsuits in the United
States have jumped since the sub-
prime crisis triggered the global
financial chaos.

There was a 37% increase in such
cases in 2008, with 267 filings,
NERA figures show. “That’s the

Continued on next page

Insurance fraud on the rise
as result of global recession

By MICHAEL BRADFORD

LONDON—Insurance fraud is
flourishing during tough times
as some cash-strapped busi-
nesses succumb to the tempta-
tion to cheat their insurers.
“The global recession is the
No. 1 driver,” said Bobby
Gracey, vp of counterfraud
solutions at Crawford & Co. in
London. “We are seeing it
across all business lines, from
insurers directing more work to

Bobby Gracey, Crawford & Co.
[

our fraud unit and from our
adjusters who are seeing more
fraud in their case handling.”

Reliable numbers about
insurance fraud are hard to
come by, experts say.

“In reality, I suspect the level
of fraud is probably much high-
er than reported,” said John
Cassey, London-based head of
the fraud and litigation divi-
sion at consulting and audit
firm Protiviti Inc.

Fraud committed internally
at businesses rarely is reported
to authorities or insurers, said
Alan Williams, manager of Pro-
tiviti’s fraud and litigation divi-
sion in London.

But there are some numbers
that may indicate fraud is
showing up more frequently in
claims during the global finan-
cial downturn.

For instance, fire losses on
businesses and homes in the
United Kingdom rose 16% in
2008 to a record £1.3 billion
($1.87 billion), according to
statistics from the Assn. of
British Insurers in London.
Commercial losses were £865
million ($1.24 billion) of the
total, a 15% rise from 2007.

“We know that arson tends
to increase during an economic
downturn,” Nick Starling, ABI's
director of general insurance
and health, said in a statement.
“Insurers are reporting a rise in
large-scale fires that are increas-
ingly putting lives at risk. We
believe that arson and fraud are
contributing factors.”

“There has been a substantial
increase in arson claims,” par-
ticularly among commercial
rental properties. Such claims
for rental homes also are start-
ing to appear in greater num-
bers, Mr. Gracey said.

Fraud may show up in a
claim even if a fire was not
intentionally set, as policyhold-
ers sometimes exaggerate the
business interruption or prop-
erty loss, Mr. Cassey said.

Businesses also rely on other
ways inflate claims, sources say.

Fraud among small- to medi-
um-size ~ businesses has
increased because many of
those operations have cash-
flow problems, and some are
filing fictitious claims for theft
of stock and cash, Mr. Gracey
said.

In some ways, the recession
has helped expose fraud, Mr.
Williams said.

Staff cutbacks can uncover
fraud that has been going on
for some time, he said. “One of
the consequences of the reces-
sion is that sometimes a disaf-
fected worker becomes a whis-
tle-blower,” he said.
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largest figure since 2002,” said Mr.
Batch.

And some struggling policyhold-
ers are filing more property claims.

Some Italian companies cannot
afford to take proper care of proper-
ty and equipment, said Mr. Franzi.
“As costs rise, they are cutting back
on maintenance, and claims are
increasing,” he said.

And all claims are likely to get a
thorough examination these days,
sources point out.

Insurers and policyholders are
taking tougher stances on coverage,
said Mr. Siesko, an attitude not so
prevalent when his company was
formed a few years ago.

“Three years ago, insurers were
willing to do more for the policy-
holder than they are now,” Mr.
Siesko said. “Now, it's more of a
return to basics on the policyholder
and carrier sides. If coverage
provides for X, that is what the car-
riers will deliver. They will not do
any more because of relationship-
building or other considerations.”

LARGEST PROPERTY/CASUALTY TPAS

TPAs that specialize in property/casualty claims administration

Company

Gallagher Bassett Services Inc.

Broadspire Services Inc., a Crawford Co.

ESIS Inc.

Specialty Risk Services L.L.C.

Cannon Cochran Management Services Inc. dba CCMSI

Avizent

York Insurance Services Group Inc.
Helmsman Management Services L.L.C.
Berkley Risk Administrators Co. L.L.C.
GAB Robins Group of Cos.

Source: BI survey

2008 revenues
from self-insured clients

$411,200,000
$253,514,697
$202,660,000
$162,000,000
$67,000,000
$63,500,000
$58,000,000
947,098,495
$45,000,000
$41,000,000

That's not a bad practice, Mr.
Siesko said. “A policy should pay

‘It is very difficult for a
policyholder to perfect a
fraudulent claim because
everyone looks at large
claims in an insurance
company.”

David Siesko, Siesko Partners L.L.C.
I

what a policy owes, not an extra 10%
to enhance business relationships.”

And policyholders are fighting
for payments, he said. In today’s cli-
mate, every dollar is fought for
harder than might be the case if
finances were not so shaky, Mr.
Siesko said, and “we are seeing
much more litigation than a will-
ingness to negotiate.”

Insurer scrutiny means it is diffi-
cult for policyholders to get away
with fraud, according to Mr.
Gracey.

“Most (insurers) have effective
anti-fraud policies,” he said. “They
have metrics in place to identify
claims fraud.”

Large commercial claims are par-
ticularly hard to sneak by, said Mr.
Siesko. “It is very difficult for a poli-
cyholder to perfect a fraudulent
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claim because everyone looks at
large claims in an insurance compa-
ny,” he said.

As claims increase while businesses
continue to suffer in the downturn,
insurers are likely to feel some heat to
speed up payments, said Ms. Baker.

“In the claims arena, there is like-
ly to be pressure on insurers to
make quicker decisions on policy
liability,” she said. That could be
difficult, Ms. Baker noted, because
“there are procedures and inquiries
that have to be carried out before
any decision on policy liability can
be taken.”

But as soon as their liability is
established, most insurers make
funds available to policyholders,
Ms. Baker pointed out. “But in a
recessionary trading climate, this is
likely to be requested quicker and
perhaps more regularly than usual,”
she said.

The lag between the time a claim
is filed and payment is received can
be a particular hardship at a time
when the company is struggling
financially, which means those
with ready funds are in the best
shape to wait on claims payments,
said Ms. Baker.

“I'm not saying that those that
don’t have access to cash won't
survive,” she said, “but these are
the types of businesses that are
likely to need a swift decision on
liability so that interim funding
can be put in place quickly. This
will assist them in continuing to
operate, post-loss.”

sIMpPIiCity rules

No worries. We've just made tracking and accessing
your business interruption claim, well, simple.
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FREE demonstration to find out how MyClaim can simplify
your property claim process.
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PROFESSIONAL
MARKETPLACE

To place your ad, contact Monique Murray at (212) 210-0129 / fax: (212) 210-0704
E-mail: mmurray@BusinessInsurance.com

Business Insurance, Classified Department, 711 Third Ave., New York, NY 10017-4036.
Call for details on blind box and internet advertising

Senior Production
General Liability Underwriter
Specialist wholesaler/MGA looking for a
Senior Production GL Underwriter for Fres-
no, CA headquarters office. P&C CA li-
censed; Minimum of 5 years General Liabil-
ity experience. Reply via email:
Virgil Anderson, President
Western Pinnacle Insurance Services,
Email: VAnderson@ampinn.com

Operations Manager

Heartland Security Insurance Group is
seeking an Operations Manager in Dallas
to direct and coordinate daily operations,
budget analysis and quality control. A
bachelor’s degree is required with mini-
mum five years experience as an Opera-
tions Manager for a TPA and/or 10 years
as Claims Manager. Submit resume to
carol.beggs@heartlandsig.com.

Mark your calendar...

Bermuda Market Report

Publishing: March 23
Classified Ad Close: Mar 17

RIMS Conference & Orlando Preview

Publishing: March 30
Classified Ad Close: Mar 24

BMS: Health Care Cost Control
Publishing: April 6
Classified Ad Close: Mar 31

Contact Monique at 212-210-0129 For Details

BUSINESS RESOU

Take full advantage
of your resources!

InPrint. ..

and Online

Contact Monique Murray
at 212-210-0129 for details

SPECIALTY RISKS

ANTI-FRAUD NOTICE

Amalgamated Life
Insurance Company is
committed to preventing
fraud in regard to the
insurance coverage it
issues. Therefore,
Amalgamated Life,
as required by the New
York State Insurance
Department makes the
following statement:

Any person who knowingly
and with intent to defraud any
insurance company or other
person, files an application for
insurance or statement of
claim containing any materially
false information, or conceals
for the purpose of misleading,
information concerning any
factual material there-to,
commits a fraudulent act,
which is a crime. They will be
subject to a civil penalty not to
exceed five thousand dollars
and the stated value of the
claim for each violation.

Anyone knowing of a
fraudulent act should call
Mark Schwartz at:
Amalgamated Life
Insurance Company
333 Westchester Ave.
White Plains, NY 10604
800-624-5844

Guards ° Investigators ¢ Alarms
WC ¢ GL/Professional « Umbrella
1-800-665-7304
www.brownyardprograms.com

To advertise your
products or services in
Bl's
BUSINESS RESOURCES,

contact
Monique Murray
at (212) 210-0129 or

mmurray@Businessinsurance.com
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ENGILE MARTION
&ASSOCIATES, INC,

Adjusters & Claims Administrators
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.

In this ever-changing environment, isn't
it time you partner with a company
that understands your business?

Since 1997, Engle Martin & Associates, Inc.
People You Know. Service You Trust.™

+ Claims Adjusting
+ TPA/Claims Administration
+ Consulting Services

People. Service. Trust.

1-800-818-5619
www.englemartin.com

Comings
& Goings

BRUCE MacDOUGALL

NEW JOB TITLE: Senior vp for
Boston-based William Gallagher
Associates Insurance Brokers Inc.

PREVIOUS POSITION: Executive vp
at Wakefield, Mass.-based
Mazonson L.L.C.

GOALS FOR NEW POSITION: I'd like
to make a concerted effort to
have some marketing and new
business in three of our
marketplaces: Boston, New York
area and Washington area.

CHALLENGES FACING THE
INDUSTRY: The classic (challenge)
is figuring out how to continue to
generate revenue in the face of
the continued development and
capabilities of alternative risk
strategies—captives and
retentions—as more and more
business continues to flow to some
kind of what we call self-insurance.
That's been sort of a 20-year
trend. Another challenge is
working and being effective with
the insurance carriers inside of a
shrinking world. By that | mean the
number of carriers continues to
shrink, and a number of those call
into question the financial quality
of insurance. That's causing
significant concerns on the part of
consumers and brokers.

FIRST EXPERIENCE IN THE
INDUSTRY JOB MARKET: | started
at Mazonson over 24 years ago.
All my insurance experience was
from there. It was in a number of
different areas. When | started,
we were small, doing about
$400,000 in revenue, which
would have been about $3 million
in premium. The sophistication of
the product line wasn't nearly as
sophisticated as it is today. There
weren't nearly as many
coverages as we have today.
Privacy coverage, for example,
didn't exist. The continued
complexity of our legal system
forces us to create new products.

WHAT | WOULD CHANGE IN THE
INDUSTRY: | would say national
licensing. | think that is the one,
clear thing that would make an
improvement. That would allow
us to work across state lines more
efficiently.

ADVICE: Insurance is a marathon.
In a marathon you don't sprint all-
out. You have to sustain a pace to
make it through. The nature of
the (insurance) business is you
never make a quick hit. You make
slow, steady progress. If you've
been in the business only three
years and you haven't met your
goals, don't worry about it. It
takes 10 years.

www.businessinsurance.com/ComingsandGoings
for a full list of this week's personnel moves and promotions.
Check our Web site daily for additional postings and sign up

for the weekly e-mail.

Business Insurance would like to
report on senior-level changes
at commercial insurance
companies and service
providers. Please send news and
photos of recently promoted,
hired or appointed senior-level
executives to:

Allison Martinat
Business Insurance

360 N. Michigan Ave.
Chicago, Ill. 60601-3806

amartinat@businessinsurance.com

BROKERS:

Regions Insurance Group Inc.
William Gallagher Associates
Insurance Brokers Inc.

INSURERS:

Starr International Co. Inc.
United Heartland
Riverport Insurance Co.

AGENTS:
William Palumbo Insurance Agency Inc.

OTHER PROVIDERS:
Karen Clark & Co.
Mayer Brown L.L.P.
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Valiant offers D&O policy
for public companies

NEW YORK—Valiant Insurance
Group Inc., a wholly owned sub-
sidiary of Ariel Holdings Ltd., has
introduced a primary directors and
officers policy for public companies
with $1 billion or less in revenues.

The Safeguard management lia-
bility policy provides coverage for
individuals and the entity and has
several features built into the form
to respond to increasing risks, the
company said.

The policy offers a broad defini-
tion of claims that trigger coverage
for an insured person who is at risk
of being named in a lawsuit.

The representations clause
includes full severability for
insureds for the dishonesty exclu-
sion and personal profit exclusion.

Limits are available up to $10 mil-
lion. For more information, contact
Lori Marino, senior vp-manage-
ment liability, at 212-444-4019 or
lori.marino@valiantinsurance.com.

Baseline Management
introduces cat models

SUMMIT, N.J.—Baseline Manage-
ment Co. Inc. has introduced a set
of catastrophe models for the U.S.
insurance industry which can be
accessed through the company’s
Web-based platform.

The Baseline U.S. Hurricane Model
and U.S. Earthquake Model features
search tools that enable users to access
exposure and loss data in detail, and
the program displays results through
maps, satellite imaging and other
analytical graphics, according to the
Summit, NJ.-based natural catastro-
phe risk management firm.

The hurricane model was devel-
oped with Albuquerque, N.M.-
based Applied Research Associates
Inc. and integrates hazard and vul-
nerability components from the
engineering and research firm'’s
HURLOSS U.S. Hurricane Model,
according to the company.

The earthquake model takes
advantage of San Francisco-based
URS Corp.’s expertise in the area of
building codes and earthquake vul-
nerabilities, the company said. It
also models site-specific building
damage using URS's Code-Oriented
Damage Assessment methodology,
the company said.

Both models can be integrated
with Baseline’s suite of analytical
products and accessed online with-
out installing software.

For more information, contact
Michael Minter, senior vp-client
services at 203-524-2781 or
mminter@basemgt.com.

Darwin offers professional
liability coverage

FARMINGTON, Conn.—Darwin Pro-
fessional Underwriters, a member
company of Allied World Assurance
Holdings Ltd., has begun offering
professional liability coverage for
small to midsize law firms in the
United States.

The admitted, standard market
lawyers professional liability cover-
age is available to firms with fewer
than 25 attorneys and annual rev-
enues of $50,000 or more. Coverage
features include several retention
options including zero and aggre-
gate retentions. In addition, the pol-
icy offers a broad definition of legal
services including title agent, notary
public and author or publisher of

legal research articles. The broad
definition of claim includes civil
proceedings, administrative pro-
ceedings and requests to waive the
statute of limitations, the company
said. The policy offers limits up to
$5 million and access to the product
is available through partnerships
with state coordinators.

Policyholders also will have
access to Darwin’s risk manage-
ment programs including e-mail
alerts, a risk management hot line
and loss control audits, the com-
pany said.

Professional liability coverage for
small to midsize law firms also is
available on a surplus lines basis,
with limits up to $10 million.

For more information, contact
Nicole Haggerty, senior vp and
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directors and officers practice lead,
at 860-284-1968 or nhaggerty@dar-
winpro.com.

VSP Vision Care launches
online wellness program

RANCHO CORDOVA, Calif.—VSP
Vision Care has launched a free
online wellness program to help
members adopt a healthy lifestyle
and control health care costs, the
company said.

The GetFit program is available to
VSP members and clients as well as
other visitors to the company’s Eye-
care Discovery Center section of
WWW.Vsp.com.

The online program features a
variety of tools and resources
including an interactive diet and

nutrition catalog, a calorie calcula-
tor, exercise logs and other health
and fitness information. In addi-
tion, benefit managers can access a
specially tailored program that can
be implemented in their workplace,
the company said. For more infor-
mation, contact Paula Farmer, mar-
ket manager, at 916-858-7545 or
paulfa@ysp.com.

T0 SUBMIT ITEMS

BI's Products & Services column
reports on new product offerings.
Please send Product & Services news
to Colleen McCarthy, 711 Third Ave.,
New York, N.Y. 10017 or e-mail
cmccarthy@business insurance.com.
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D&0: Bankruptcies, class
actions add to rising rates

CONTINUED FROM PAGE 4

at Travelers Bond & Financial Prod-
ucts in Hartford, Conn. “We never
put the genie back in the bottle
from a coverage standpoint.”

Several factors are driving the
market-hardening trend.

Rising corporate bankruptcies,
the prospect of undiscovered major
fraud cases, an accompanying rise
in securities class actions and other
lawsuits, and increased investiga-
tions by the Obama administra-
tion’s Securities and Exchange
Commission likely will continue
the recent trend of more and costli-
er D&O claims, observers and
experts said. In addition, struggling
stock prices mean insurers can't rely
on investment income to subsidize
unprofitable underwriting.

“There’s definitely starting to be a
differentiation of risk,” said Michael
Karmilowicz, vp at Hartford Finan-
cial Products in New York. “Certain
accounts are getting increases. For
larger business, you're definitely
seeing a flattening out of the pric-
ing.”

Still, several observers said they
expect the overall D&O market to
harden gradually.

“We won’t have that radical
change that we’ve had in other hard
markets,” Mr. Kuhn said. “Hopeful-
ly, it's going to be more of a gradu-
al hardening of the market and not
the heavy swing of the pendulum
going back and forth.”

Underwriters said some firms
with tight budgets may drop D&O
coverage.

“For a private company, they're
discretionary coverages,” said James
P. Bronner, a Warren, N.].-based
chief underwriter officer and senior
vp at Chubb Specialty Insurance.
“They have to buy an auto policy.
They have to buy a property con-

1,200 attend PLUS'
D&0 Symposium

NEW YORK—About 1,200 peo-
ple attended the Professional
Liability Underwriting Soci-
ety’s D&O Symposium in
New York on Feb. 25-26.

The event included sessions
on securities litigation,
bankruptcies, the D&O claims
process and coverage for com-
panies with international
operations.

Next year’s symposium will
take place Feb. 3-4 in New
York.

tract. They need to buy a general lia-
bility and workers comp policy, but
they don’t have to buy D&O. And
it’s unfortunate, but we do run the
risk of seeing that dynamic where,
because of the underlying econom-
ic fundamentals facing these firms,
they’re going to have to make those
decisions (whether to maintain
D&O coverage).”

The market has not yet seen a sig-
nificant flight of capacity, but
capacity is expected to contract as
losses get costlier and the environ-
ment becomes more unfavorable
for underwriters, Mr. Bronner said.

“Unfortunately, carriers tend to
look at results in the rear-view mir-
ror...as opposed to forecasting how
the environment is going to play
out going forward,” Mr. Bronner
said.

“I think a lot of (D&O) carriers are
certainly asking the question—
maybe not answering it, but asking
the question—about the longevity
and viability of (underwriting) the
financial services sector,” Mr. Bron-
ner said.

Make sure D&0 cover can withstand ‘storm’

NEW YORK—Risk managers need to ensure that
their directors and officers liability insurance poli-
cies are adequate now, because a rash of bankrupt-
cies and stepped-up enforcement by the Securities
and Exchange Commission will test those policies
in 2009, underwriters and attorneys say.

“The storm is coming,” Randall W. Bodner, a
partner and head of the securities litigation practice
at Boston-based Ropes & Gray L.L.P., told attendees
at the Professional Liability Underwriting Society’s
D&O Symposium in New York on Feb. 25-26. “It’s
not even fully here and you better make sure your
coverage is in the right place.”

After an estimated 41,200 bankruptcies in 2008,
credit insurance firm Paris-based Euler Hermes fore-
casts 62,000 bankruptcies in 2009. Mr. Bodner said
the full extent of bankruptcies has not even begun
to show.

“For brokers out there or people who are
risk managers advising the company, now is the
time to make sure your D&O policies are stress-test-
ed for bankruptcy,” he said. “If you wait until the
company is approaching...insolvency, then you've
waited until the first moment it’s too late to do any-
thing. Because you're either going to pay extortion-
ist fees...to get the coverage or you're not going to
get it.”

A rise in bankruptcies, especially large public
bankruptcies, tends to mean a rise in securities class
action lawsuits. More than three-quarters of large
public companies filing for bankruptcy in 2007 and
2008 also were named in securities class action
suits, according to New York-based Advisen Ltd.
Such lawsuits often generate large D&O claims.

Lawyers said that in today’s environment, D&O
policies can be exhausted when they’re hit with
several related actions at the same time. In addition
to securities litigation, employees can sue under the
Employee Retirement Income Security Act if the
company loses its retirement savings, and share-
holders can bring a derivative suit against a third
party, often directors and officers, for damaging the
company.

“You get hit with a derivatives suit and a class
action and an ERISA suit and you've got five differ-
ent defense firms. And suddenly it isn't just the class
action; it’s all of this wrapped up together that hits
one policy,” said Denise Amantea, senior vp at San
Francisco-based consulting firm Woodruff Sawyer &

Co. and a former securities defense attorney.

Observers at the conference said they expected
the SEC to conduct more frequent and more thor-
ough investigations under the Obama administra-
tion, which will exacerbate the escalating cost of
mounting a legal defense. Unlike civil litigation,
where limits on the discovery phase or a motion to
dismiss can reduce the amount of legal work, com-
panies facing inquiries by the SEC essentially must
do whatever the regulator asks, attorneys at the
conference said. Searching through
e-mails and other electronic data is especially
important in government investigations, Mr. Bod-
ner said, and especially expensive.

“Electronic discovery has just changed the land-
scape and I think probably you could track the
costs of defense in D&O” with electronic discovery,
he said. “I've had three hedge funds that...the doc-
ument production and copying costs—and I know
this will surprise people—have blown through $20
(million) to $25 million in coverage for those poli-
cies, just in an SEC investigation. This is not typi-
cal, but this is what can happen.”

The SEC “can impose incredibly onerous and
expensive...obligations to your company,” he said.

It's not clear that many of these costs are even
covered by a typical D&O policy. Some companies
may want SEC investigations specifically included
in their D&O coverage, while other parties, such as
outside directors, may not want the cost incurred
by the corporation responding to an SEC investiga-
tion to erode their own D&O coverage. And it
varies by policy whether the D&O cover extends to
informal SEC investigations, the agency’s initial
inquiries before an investigation is launched or
inquiries in which the company is not a target. But
all those cases necessitate a significant amount of
legal work, attorneys say.

“The millions in attorneys fees that are piling up
is staggering long before there is a trigger of cover-
age, given the standard coverage in the policy,
which requires a formal proceeding or subpoena,”
Ms. Amantea said.

Ms. Amantea and others said D&O insurers
sometimes credit a policyholder for legal expenses
to mitigate a problem that could have become
more expensive later, even if the expenses were
incurred before a trigger of coverage.

—By Zack Phillips

Security: Worries increase about threat of insider-aided data breaches
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Lapidus said.

A study that Ponemon Institute
LL.C. released last month found
that more than 88% of all data
breaches involved insider negli-
gence, while the remaining 12%
were the result of a malicious act.
The study also found that the cost
of data breaches to companies rose
in 2008 to an average $202 per
record compromised, up 2.5% from
2007 and 11% from 2006.

According to Traverse City, Mich.-
based Ponemon, “the investment
required to prevent a data breach is
dwarfed by the resulting costs of a
breach.” While the external hacker
is something companies have
learned to better defend, the inter-
nal data breach threat is growing.

Insiders gain access to the data
through lax controls and monitor-
ing of network systems, a direct
effect of cutbacks in security soft-
ware and information technology
support staff, Mr. Brill and other
cyber risk analysts say.

“The ability to stop an insider who
has access is not really practical,”
said Mike Rothman, senior vp of
strategy with Acton, Mass.-based IT
consultant elQnetworks Inc. “The
tools have been put in place to mon-
itor (systems), but I think that IT
workers have such a long list of activ-
ities to do on a daily basis...you can
overlook the monitoring when you
have other tangible projects that
people are waiting for action on.”

Software programs capable of
sweeping systems for irregular data
flows are available, Mr. Rothman
said. It is becoming more “critical”
to run automated network scans as
companies cut back on data securi-
ty staffing, he said.

But the attacks are becoming
more complicated and intelligent,
cyber risk specialists say.

Alex Horan, director of product
management for Boston-based Core
Security Technologies, said hackers
are using “more talented” mal-
ware—or malicious software—than
in the past and that the attacks have
gone beyond the viral e-mail or

embedded link to what appear to be
safe software downloads.

In a data breach at Princeton, N.J.-
based Heartland Payment Systems
Inc., investigators uncovered the
breach in January but found that
malware had been installed more
than a year earlier, according to
statements by Heartland executives.

The malware was specifically
designed to take certain informa-
tion and was relatively unde-
tectable. Heartland executives said
they did not know how the mal-
ware was installed or how much
data was taken from the payroll pro-
cessing operation.

“It’s an attacker knowing the
organization and the type of data it
holds,” Mr. Horan said. “(The hack-
er) is not sending out a billion
e-mails hoping that someone will
click on the e-mail. It's now a more
targeted approach.”

Mr. Brill agreed, adding that mal-
ware is becoming more specialized
and, in most cases, is undetectable
by the software that fights malware
as it is something software compa-

nies have not seen before and can-
not defend against.

Network security, especially for
organizations that use a third party
to manage databases, is becoming
more important to companies, said
Mark Steinhoff, New York-based a
principal in Deloitte & Touche
L.L.P.’s security and privacy prac-
tice. Deloitte recently surveyed
global top 100 financial institu-
tions, banks and insurers and found
that 36% of the respondents were
more concerned with internal
breaches, while 35% of all respon-
dents were concerned with internal
and external breach threats.

“When you look at what organi-
zations are most concerned about,
it'’s both the internal and external
threat,” Mr. Steinhoff said. “The
insider threat is getting more atten-
tion, but the tools to protect against
it are still evolving.”

The recent attention surrounding
data breaches is puzzling to Kevin P.
Kalinich, Chicago-based co-national
managing director of Aon Corp.’s
financial services group for profes-

sional risks. “There have always
been data breaches,” but recent
developments in state and federal
laws that require data breaches be
made public have generated more
attention and the incorrect belief
that data breaches are rising, he said.

Mr. Kalinich said studies have
shown that “people feel less guilty
about taking electronic data” than
hard copy files and data breaches
may, indeed, increase.

“Organizations have to be aware
of economic turmoil and specifical-
ly its effects on their employees,”
advised Tracey Vispoli, vp and man-
ager for the financial fidelity and
cyber solutions unit at Warren, N.J.-
based Chubb Group of Insurance
Cos.

“I think people need to be more
worried about (internal data breach-
es) than in the past. The trends are
changing and essentially you have a
workforce that is more disgruntled
and more upset than in years past,
and I think that is something that
will be a looming issue in the years
ahead,” she said.
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Devices: Pre-emption opponents work to overturn court ruling
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with state and local requirements
concerning medical devices “shall
be construed to modify or otherwise
affect any action for damages or the
liability under the law of any state.”

Supporters say changed political
circumstances favor their cause.

“The odds are better this year
because there’s a different adminis-
tration,” said Allison Zieve, senior
attorney at Public Citizen in Wash-
ington. She said the Bush adminis-
tration reversed a longtime federal
view that federal device laws did
not pre-empt damage claims under
state law.

Judge throws
out suit against
Marsh Inc.

By SALLY ROBERTS

WEST PALM BEACH, Fla—A federal
district court judge has dismissed a
breach-of-contract lawsuit against
Marsh Inc. brought by a Florida client
that said the broker failed to obtain
the correct windstorm coverage.
Tiara Condominium Assn. Inc.
said it thought it had purchased
windstorm coverage from Citizens
Property Insurance Corp. through
Marsh with a per-occurrence limit of
about $50 million, but after suffering
damages from Hurricanes Frances
and Jeanne in 2004, Citizens said it
was responsible for only one aggre-
gate limit. Tiara sued Citizens and
the two settled the litigation for $89
million—about $10 million less than
Tiara would have been entitled to
under its own interpretation of its
insurance policy, court papers say.
Tiara then sued Marsh in 2007,
alleging the broker breached its con-
tract by failing to procure the correct
per-occurrence insurance policy.
Earlier this month, a judge for the
U.S. District Court for the Southern
District of Florida granted Marsh'’s
motion for summary judgment rul-
ing that the insurance policy in ques-
tion contained a per-occurrence lim-
it, as Tiara had directed and as a
result, Marsh did not breach its duty
of care regarding its conduct or its
representation to Tiara or its fiducia-
ry duty as Tiara’s insurance broker.

But times have changed. Both
houses of Congress have larger
Democratic majorities and, Ms.
Zieve pointed out, then-Sen. Barack
Obama, D-Ill., “was a co-sponsor of
the act when it was introduced in
the Senate last July.”

“Consumers’ ability to hold man-
ufacturers accountable for injuries
caused by their products is impor-
tant because it is the sole means
consumers have of getting compen-
sation for their injuries,” Ms. Zieve
said. “The existence of state tort law
provides a powerful incentive for
companies to make their products
as safe as they can be and to
improve their products as soon as

Mark Leahey
Medical Device Manufacturers Assn.

they become aware that the design
or labeling is inadequate.”
The president of a group of med-

ical device makers said there is no
blanket pre-emption for such
devices, which undergo exhaustive
scrutiny.

Products that go through the
FDA’s premarket approval process
undergo clinical trials and generate
“an extraordinary amount of data
that is exhaustively reviewed by sci-
entists and others,” said Mark Lea-
hey, president and chief executive
officer of the Medical Device Manu-
facturers Assn. in Washington. “We
feel that those FDA experts are in a
better position to determine the
safety and efficacy of a device than
a lay jury,” he said.

“It’s looking to trump the highest

court in the land, who ruled that
federal law trumps state law in med-
ical device cases,” said Anthony
Wisniewski, executive director-
health care policy for the U.S.
Chamber of Commerce in Wash-
ington. “This is a direct shot over
the bow of Riegel vs. Medtronic.”

Mr. Wisniewski said if the mea-
sure became law, there could be 50
different state standards. “There
needs to be one FDA and one FDA
only. They are the gold standard in
approving medical devices,” he
said. “Congress should be focusing
a lot more on trying to promote
medical innovation in this coun-

try. ”
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Gulf: Risk managers renewing earlier as capacity tightens, prices rise

CONTINUED FROM PAGE 1

reduce Gulf of Mexico market
capacity—by 30%, according to
Willis’ forecast—and several insur-
ers, including Lloyd’s specialist
insurer Advent Capital (Holdings)
P.L.C., already have said they plan
to reduce capacity or leave that mar-
ket altogether.

As capacity shrinks, some risk
managers are moving up their
renewals, some are seeking exten-
sions on their existing policies and
some are starting negotiations earli-
er, brokers and underwriters say.
This is especially true for companies
with a gap in their windstorm pro-
gram because an insurer is reducing
its capacity or dropping Gulf of
Mexico business, said Axel Brohm,
the Zurich-based head of energy
and power for Swiss Reinsurance
Co.

“They come early to gauge what
can they have; what will it cost;
what will it entail?” Mr. Brohm
said. “Then they can discuss with
their own internal decision-makers,
like the board of directors.”

Retentions also increase

Such decisions are perhaps more
complicated this year for energy
companies, especially in the Gulf of
Mexico, where insurers are asking
for dramatic increases in pricing
and retention levels. Willis’ March 3
energy market review said one large
Lloyd’s syndicate is approaching
2009 renewals with the conviction
that it must double its premium
income and quadruple the level of

Hurricane lke
Hurricane Ivan
Hurricane Wilma
Hurricane Rita
Hurricane Charley

Winter Storm Lothar
Winter Storm Kyrill
Hurricane Frances

15.00
14.12

13.34
10.70

2008
2004
2005
2005
8.84 2004
1.22 1999
6.10 2007
5.65 2004

Source: Energy Market Review 2009 from Swiss Reinsurance Co., Munich Reinsurance Co.,

Willis Group Holdings Ltd.

risk retained by the buyer compared
with last year.

Insurers say this is necessary
because of the paucity of invest-
ment income to subsidize under-
writing and because of heavy losses
in 2008. Of $7 billion in damage
from Hurricane Ike, about $3 billion

was absorbed by insurers, compared
with about $900 million in global
premium income last year for the
Gulf of Mexico market, according to
Willis’ report.

“We believe strongly that the sit-
uation in Gulf of Mexico wind-
storm cannot be purely dealt with

(through) an increase in premium,”
Watkins Syndicate’s Mr. Hoare said.
“We have to restructure the product
(so) the event of a windstorm loss in
2009 will not have the same impact
as 2008. We have to move the
entire product higher up so it
responds more to a ‘Super Ike." It
would still respond to an Ike event,
just not to the same extent.”

Some may self-insure

The Willis report says under
retention levels insurers are seeking,
a small exploration and production
company owning a single, $70 mil-
lion platform could end up absorb-
ing 75% of the risk, after higher
deductibles and reduced limits,
despite higher premiums.

“I think if the average retention
last year was, let’s call it 2% of
exposed asset value, we’re now
going to see it in the 4% to 5%
range of exposed asset value,” said
Michael Garrison, senior vp at New
York-based Starr Technical Risks
Agency Inc., a unit of C.V. Starr &
Co. Inc.

Swiss Re’s Mr. Brohm and others
say some energy companies may
refuse to buy cover at the price and
terms insurers are offering, and self-
insure or adopt other alternative
means of transferring the risk.

Mr. Hoare said he suspects one or
two large energy companies will
self-insure some or all of their assets
this year, although he said the indi-
cations so far are that the compa-
nies will be buying some cover.
“They may be buying less or may be
buying (cover for) selective assets,

but they are buying some form of
wind cover in the Gulf of Mexico,”
he said. “People are making sure
every dollar of premium is used to
insure their key assets.”

Brokers and underwriters say
shareholders, capital providers and
the terms of a company’s debt may
restrict its ability to eschew insur-
ance. On the other hand, Willis’
report points out that 25% of
upstream energy insurers’ global
premium comes from the Gulf of
Mexico, so insurers may find it dif-
ficult to walk away if they cannot
get the desired terms.

Willis’ report says this might be
an advantage for insurance buyers
who shop later in the year because
insurers may be less resolute in seek-
ing higher rates and retentions if
they feel pressure to secure premi-
ums to help pay for reinsurance.
Large marine and energy insurance
programs without Gulf of Mexico
exposure were seeing an average of
10% price increases at Jan. 1 rein-
surance renewals, according to the
Willis report.

Excluding the Gulf of Mexico,
worldwide capacity in the energy
insurance market actually has
increased 5% over 2008. But Willis’
Mr. Garner said that figure likely
reflects last summer’s soaring asset
values, which attracted new capaci-
ty. Because of a time lag, that does
not reflect the subsequent liquidity
crisis and Hurricane Ike, which
eroded insurers’ asset values and
capital. He said he expects capacity
in the global energy market to
decline next year.

Stringfellow: Ruling focuses on sudden, accidental pollution clauses
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fornia Supreme Court also held that
when applying a sudden and acci-
dental pollution coverage clause,
the relevant event is the release of
pollutants from the site, not the dis-
charge of pollutants onto the site.

While the high court’s holding is
significant in that it reverses lower
court rulings in the state, the num-
ber of pollution cases involving
CGL policies that cover sudden and
accidental pollution have dwindled
since the absolute pollution exclu-
sion was introduced in 1986, attor-
neys say.

Case dates back to 1956

The coverage litigation stems
from the state’s operation of the
Stringfellow hazardous waste site
for 16 years, beginning in 1956. The
state closed the site to new deposits
in 1972 after the discovery of
groundwater contamination.

In 1998, a federal judge deter-
mined that the state of California
was 100% liable for environmental
damage the site caused, because the
state had negligently designed and
operated the site. Environmental
contamination occurred when pol-
lutants leaked into groundwater,
when heavy rains washed waste
into the environment and when a
deteriorating dam wall at the site
forced the state to release 1 million
gallons of contaminants to prevent

the dam from collapsing.

Between 1972 and 1978, the state
purchased comprehensive general
liability coverage from 24 insurers.
The policies contained pollution
exclusions, with exceptions for sud-
den and accidental pollution inci-
dents.

Last week’s decision involved
four of the state’s excess CGL insur-
ers: Allstate Insurance Co., Century
Indemnity Co., Columbia Casualty
Co. and Westport Insurance Corp.

The insurers denied coverage, cit-
ing their policies’ pollution exclu-
sions. A trial court initially granted
them summary judgment.

In upholding the appeals court
reversal, the state Supreme Court
ruled, among other things, that the
state’s inability to delineate covered
and excluded damages does not pre-
clude coverage.

“If the insured proves that multi-
ple acts or events have concurred
causing a single injury or an indivis-
ible amount of  property
damage...the insured’s inability to
allocate the damages by cause does
not excuse the insurer from its duty
to indemnify,” the court wrote in its
unanimous decision.

It is up to the insurer to present
evidence that the damages are divis-
ible and that “only a limited por-

STRINGFELLOW, BY THE NUMBERS:

34 MILLION: Approximate gallons of toxic chemicals dumped at the site from 1956

through 1972

20: Inches of rain that fell in March 1969, causing ponds to overflow and sending

polluted water down a canyon

1972: Year groundwater contamination was discovered

100: Percentage of California’s liability for environmental damage from its

negligent operation of the site

$700 MILLION: Expected cost to remediate the site

24: Number of insurers from which the state purchased comprehensive general

liability coverage between 1972 and 1978

19: Number of insurers from which California has recovered to date

$121 MILLION: Value of insurance California has recovered to date

tion of them resulted from covered
events,” the court said.

The high court also upheld the
appeals court in determining the
relevant sudden and accidental
event that triggers coverage.

The insurers argued that the ini-
tial disposals of the waste into the
unlined ponds were the relevant
discharge and were neither sudden
nor accidental. The high court,
however, ruled that because the
basis for the state’s liability was the
escape of pollutants into the envi-
ronment from contaminated ponds
on the site, the release of the wastes
after they had been deposited was

the “relevant discharge.”

Policyholder attorneys welcomed
the ruling.

“Any policyholder in California
or any policyholder whose policy is
governed by California law that is
interested in trying to tap coverage
for environmental cleanup costs
really has reason to hope that they
will be able to get coverage,” said
Robert M. Horkovich, an attorney
with Anderson Kill & Olick P.C,,
who represented California in the
case.

Prior to the ruling, “if a policy-
holder couldn’t prove the precise
amount of covered damages, it got

nothing” in terms of insurance, said
David B. Goodwin, a policyholder
attorney at Covington & Burling
LLP. in San Francisco. The issue
“comes up all the time” in insur-
ance recovery cases and the ruling
will go “way beyond the pollution
context” to other liability claims as
well, such as directors and officers
liability and errors and omissions
liability cases, he said.

“When all is said and done, the
legacy of this case will be the bur-
den of proof and allocation,” said
Randy Maniloff, an insurer attorney
with White & Williams L.L.P. in
Philadelphia. “The sudden and acci-
dental pollution exclusion is a dodo
bird of a coverage issue—it is on the
road to extinction,” he said. “But
the burden of proof aspect will be
around for a long time and will be
important in all types of cases—
whether they involve pollution or
otherwise,” he said.

Laura A. Foggan, an insurer attor-
ney with Wiley Rein L.L.P., howev-
er, remains cautious about the deci-
sion’s overall impact describing the
decision as being “grounded in its
own facts.”

The court’s holdings “are crafted
to the facts of what took place, the
selection of the site, the intent to
confine at the site and these...
unusual rainfall events. All of those
facts aren’t likely to carry over gen-
erally. So we don’t know how big of
an opinion this really is.”



Retention: Keep old records
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“I'think it's a big problem for most
companies,” said Curtis D. Porter-
field, a partner with Howrey L.L.P. in
Los Angeles. “The biggest problem I
see with corporate insureds is that
they don’t hang on to their policies,
or they don't keep them organized.
The risk management department is
pretty much occupied with trying to
place their coverage, and they're not
necessarily maintaining that big pic-
ture of their insurance portfolio.”

In a perfect world, insurance poli-
cies would be kept “forever, undoubt-
edly,” said Jerrold Oshinsky, a part-
ner with Gilbert Oshinsky L.L.P. in
Washington. “The prudent thing to
do would be to never dispose of a pol-
icy. Best practices would be to treat
your insurance articles as valuable
assets and not subject to any docu-
ment destruction program.”

Robert N. Lane, chief legal coun-
sel and senior vp at Willis (Bermu-
da) Ltd., agreed that best practices
would dictate a document retention
policy that keeps insurance policies
indefinitely. However, he also not-
ed that for businesses that choose
not to keep every policy, some are
more disposable than others.

“If you cancel (a claims-reported
policy) and you've never put any
notice of claims under that policy,
then you don’t have access after the
policy expires,” Mr. Lane said. “It’s
our recommendation that clients
maintain copies of their policies no
matter what, but there are varying
levels” of importance.

The decision to keep policies
indefinitely is easy to make; actual-
ly retaining them in an accessible
way can be more difficult. On top of
the direct threats to insurance
records—fires, floods and movers,
for example—complex corporate
histories can make it difficult to sort
out what policies still are of value.

“There are so many mergers and
acquisitions; it’s very rare in today’s
world that the descendent compa-
ny has been in the same corporate
structure from the beginning,” said
Jill Berkeley, a Chicago-based part-
ner with Howrey and co-chair of
the firm’s national insurance recov-
ery group. That flurry of mergers
and acquisitions can scatter a busi-
nesses’ insurance record.

The growth of electronic media
has made policy retention a bit eas-
ier, even amid corporate turmoil.

“People would be crazy not to
have electronic documents today,”

Ms. Berkeley said. “It’s not always a
substitute—just because it’s in elec-
tronic form doesn’t mean you
won't lose it—but so many things
can happen to paper, at some point,
the electronic copy may be the only
copy you have.”

As electronic storage has become
the norm, more businesses have
used it to secure policies. “We retain
all of our insurance policies indefi-
nitely and for approximately the
past eight years have been making
copies of policies and storing them
on our (risk management informa-
tion system) database,” said W.
David Little, senior vp, risk manage-
ment, with Hilton Hotels Corp. in
Beverly Hills, Calif.

A further advantage of electronic
documents is ease of sorting, index-
ing and searching—a necessary
function, given the complexity of
many insurance portfolios.

“There’s not always the right
assumption about what policy
you're looking for,” Ms. Berkeley
said. “If you have a claim that could
be covered by a (commercial gener-
al liability) policy or a professional
liability policy, for example, you
have to know which policy you
have to make notice on first. If you
give notice to the CGL carrier and it
doesn’t get around to reserving its
rights right away, and you wait for
them before giving notice to the
other insurers, you could find your-
self in a late notice situation.”

Phillip Lucas, director of global
product management with Aon eSo-
lutions Group in Marietta, Ga., advis-
es making that kind of database func-
tionality a deliberate part of electron-
ic document storage. “When you've
put the electronic copy in, you're still
not necessarily in a situation where
you can sort and find information,”
Mr. Lucas said. “Another step is to get
it into a database structure that you
can search. What hazards are cov-
ered, what are the limits?”

Ultimately, most experts agree
that while there is no such thing as
a one-size-fits-all document reten-
tion program, maintaining a thor-
ough corporate insurance history is
a significant but worthwhile com-
mitment of time and resources.

“I just think people have to be
proactive in terms of collecting data
and understanding how their past
insurance coverage worked,” Mr.
Oshinsky said. “I would be inclined
to suggest to a client that they start
tracking down their historical cov-
erages if they think there are gaps.”
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Ways to track down an old insurance policy

By NICK WHITFIELD

If a business cannot locate its
original insurance policy docu-
ments, there still are options to
win a policy dispute.

Courts place the burden of
proving a policy’s existence on
the policyholder, meaning a
would-be claimant has to pro-
duce prima facie evidence of a
policy. Obviously, the policy
itself is ideal, but several other
forms of evidence can be used to
meet that burden.

“Every jurisdiction has its own
rules about how you prove up
documents, but it's a preponder-
ance-of-evidence standard,” said
Jill Berkeley, a Chicago-based
partner with Howrey L.L.P. and
co-chair of the firm’s national
insurance recovery practice.

“I'm sure they exist, but I can’t
think of a single case, in 30 years
of my experience, where we did-
n't find some evidence of cover-
age,” said Jerrold Oshinsky, a
partner with Gilbert Oshinsky
L.L.P. in Washington.

There are several places to
begin a search, either for long-
lost policy documents or for sec-
ondary evidence to establish a
policy’s existence, placement and
terms.

“First off, I do a historical anal-
ysis of all the people who have
had that (insurance buying) posi-
tion and start interviewing
them,” Mr. Oshinsky said. “One
client of mine called a retired risk
managet, and he had a box sit-
ting in his house with all of their
old policies. You just never
know.”

Brokers, who generally retain
copies of the policies they place,
are another potential source of

missing documentation. Brokers, however, are not
required to keep policies indefinitely.

“We, as brokers, may maintain documents
longer for one client than for another, per agree-
ments with the client,” said Robert N. Lane, senior
counsel and executive vp with Willis (Bermuda)

Ltd.

Even if the policy itself cannot be found, the pol-
icyholder’s burden can sometimes be pieced
together through a variety of secondary evidence.

Accounting records often include payments to
insurers, which can establish which carrier issued
the policy, when the policy was in effect and, in
some cases, a policy number. “If a check has one of
a carrier’s policy numbers on it, that can shift the

FINDING THAT POLICY

Alternative sources to establish histori-
cal insurance coverage:

B Other departments in-house. The
accounting department still might
have ledgers detailing premium
payments on the policy in question.
The corporate records department
may have insurance policies stored
alongside other valuable corporate
documents.

B Past claims and lawsuits that may
have invoked the same policy.

B Workers compensation claims from
the same period. In some cases, the
carrier that handled workers
compensation cases at the time also
may have handled liability claims.

B |f 3 company worked with a
government agency or a railroad
during the period in question, those
entities might have required and
retained proof of insurance.

® The London insurance market. If a
company purchased excess coverage
in the London market, records may
exist there that no longer exist in the
United States.

B Standard policy forms from the
same carrier in the same period. If it
can be established that a policy was
in effect at the time, the carrier
might then have a burden to prove
that the coverage was somehow
different from the standard form.

B Excess policies from the same
period may disclose the underlying
coverage.

H Reinsurance carriers sometimes
have records that policyholders and
base insurance carriers have lost.
Getting those records, however, may
require formal discovery.

burden back to the carrier,” said
Curtis D. Porterfield, a partner
with Howrey in Los Angeles.

Records of other claims activi-
ty from the relevant period also
can offer a clue as to what carrier
handled a company’s risks at the
time. “Find out if your company
has ever been sued,” said Mr.
Oshinsky. “Find out who the
lawyers were, and who paid their
bills. That might give you the
name of the carrier.”

Workers compensation
records also can be valuable.
Because they generally are main-
tained by the state, these records
have the added advantage of not
being subject to the vagaries of
corporate recordkeeping.

“There’s a good chance that
whoever was carrying your work-
ers comp coverage in the ‘60s, for
example, was also your liability
carrier,” Mr. Oshinsky said.

Another potential source of
policy information is the London
insurance market. Many London
brokers have detailed record-
keeping practices, Mr. Oshinsky
said, and still might have records
that no longer can be found in
the United States.

Once a policy’s placement is
known, the next step is to estab-
lish the policy’s terms.

For standard-form general lia-
bility policies, a policyholder
may only need to prove what
carrier issued the policy, its limits
and the policy period, Mr. Porter-
field said. Depending on the cir-
cumstances of the case, that may
be enough to place a burden on
the carrier to prove the policy in
effect included any exemption
that was not part of the standard
form.

There is a small industry of

insurance archaeologists—professionals who make a
living piecing together fractured insurance histories.

“You can look to an archaeological firm to recre-
ate what happened and what the policy said, and
there are good firms out there that do that,” Mr.
Lane said, “but it's expensive.”

“There’s always a fairly decent chance,” said

Michele G. Piero, executive vp of Insurance Archae-
ology Group, a New York-based insurance archaeol-
ogy firm. “A lot of it depends, obviously, on the
record-keeping practices of the company, but there
are outside sources, too. If a company doesn’t have
records, but they're in a business where they’ve
always had a lot of claims, for example, then they
might have a good paper trail anyway.”

Mandate: Appeals court declines to review San Fran health care law
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Kevin Westlye, executive director
of the Golden Gate Restaurant
Assn., says the group intends to seek
a Supreme Court review of the case.

Legal experts say it is likely the
Supreme Court will take up the case
because the ruling has created a
split at the appeals court level—in
2006, the 4" U.S. Circuit Court of
Appeals ruled that a Maryland
health care spending law was pre-
empted by ERISA.

In addition,

experts say, a

Supreme Court review is likely giv-
en the huge impact the San Francis-
co ruling would have on corporate
benefit plans.

“Given that there is a conflict in
the courts and that this clearly is a
case of national importance, one
would think that the Supreme
Court will take it up,” said Kathryn
Wilber, senior counsel-health poli-
cy, with the American Benefits
Council in Washington.

It is the potential of a prolifera-
tion of similar laws that most con-
cerns national employers. It would

be incredibly difficult for employers
to track, let alone administer, what
could become a maze of spending
laws, experts say.

“If ERISA pre-emption means
anything, it should be that employ-
ers shouldn’t have to analyze and
comply with benefit laws that could
pop up in every nook and cranny of
the country,” said Andy Anderson,
of counsel with Morgan, Lewis &
Bockius L.L.P. in Chicago.

For employers that meet the
$1.85 per hour spending mandate,
the only direct impact is the ordi-

nance’s reporting requirements.

But many employers don’t meet
the spending requirement. Few
employers provide health care cov-
erage to employees working as little
as eight hours a week—the trigger
for the mandate.

In addition, the law generally
requires a spending contribution
even for those employees who have
rejected coverage from their employ-
ers in favor of being covered under a
spouse’s group health care plan.

Employers not meeting the
spending requirements have taken

a variety of approaches. Some have
found that the easiest action is just
to pay the required contribution to
San Francisco, said Rich Stover, a
principal with Buck Consultants
L.L.C. in Secaucus, N.].

Other employers have established
health reimbursement arrange-
ments for affected employees. With
that approach, employers have
assurance that their contributions
are being used to pay for their own
employees’ health care expenses
rather than going to a city fund, Mr.
Anderson said.
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increase of 15%, according to the
commission. The EEOC said while all
major categories of filings increased,
charges based on age and retaliation
saw the largest annual increases, and
allegations based on race, sex and
retaliation continued as the most
frequently filed charges. The EEOC
said the surge may be because of
multiple factors including economic
conditions, increased diversity and
demographic shifts in the workforce,
employees' greater awareness of the
law, the EEOC's focus on systemic
litigation and changes to its
procedures used to accept complaints.

Feds keeping watch on
AIG spending: Bernanke

The federal government is keeping a
close eye on American International
Group Inc.'s expenditures, Federal
Reserve Board Chairman Ben
Bernanke said in a letter last week to
Sen. John Kerry, D-Mass. Responding
to a letter sent by Sen. Kerry in
October, Mr. Bernanke wrote: “We
routinely make our views known on
key issues...We have also pressed the
company to ensure that robust
corporate governance surrounds all
compensation claims....We believe it
is in the taxpayers' interest for AIG
to provide reasonable, market-based
compensation with a view toward
attracting and training qualified staff
in order to maintain the value of the
businesses that AlG is seeking to sell
in order to repay the federal financial
assistance it has received.”

Pension funding levels
plunge in 2008: Report

A Watson Wyatt Worldwide analysis of
financial statements filed by sponsors
of the 100 largest pension plans found
that the plans, on average, were 75%
funded at the end of 2008, a big drop
from 2007 when the plans were 103%
funded on average. While 80% of plan
sponsors had pension programs at
the end of 2007 that were more than
90% funded, only 14% of sponsors
reported that their plans were more
than 90% funded by the end of 2008.
In all, the plans had a $217 billion
deficit at the end of 2008. That
marked a huge change from the end
of 2007, when the plans had a surplus
of $86 billion, according to the
analysis.

Brit plans move
to Netherlands

Brit Insurance Holdings P.L.C. said
last week it will relocate its group
holding company to the Netherlands.
Brit Insurance's relocation will help
the company grow, the insurer said,
citing the Netherlands’ European
Union membership and strong
financial services sector.

Bill would ease
union formation

Democrats in the U.S. House and
Senate introduced legislation last
week that would make it easier for
employees to form unions. The
Employee Free Choice Act, H.R.
1409, would substantially change
existing law by allowing workers to
organize when a majority sign cards
opting to unionize. Currently,
employers can insist on secret
ballots overseen by the National
Labor Relations Board before they
recognize a union.

S&P upgrades
SCOR to A

Standard & Poor's Corp. has
upgraded the financial strength
rating of Paris-based reinsurer SCOR
S.E. and its core subsidiaries to A
from A-. S&P added that its outlook
on SCOR is stable and that the
upgrade reflects a positive trend in
SCOR's nonlife underwriting
performance and reduced risk
profile. “The ratings also reflect our
view of SCOR's strong competitive
position, strong capitalization, strong
liquidity and invested asset quality,
and commitment to building a strong
enterprise risk management
program,” Mark Coleman, S&P credit
analyst, said in a statement.

Noted

A Vermont federal judge has
sentenced Kenneth MacKay, a
former senior vp of Willis Group
Holdings Ltd.'s Vermont-based
captive management operations, to
nearly six years in prison for stealing
more than $5 million from Willis and
its clients....Assurant Employee
Benefits, a provider of life, disability
and dental group employee benefits,
has named John S. Roberts as
president and CEO, effective March
15. Mr. Roberts had held the posts on
an interim basis since July
2007...Small captive insurance
companies set up in Montana and
subject to the state’s $5,000
minimum premium tax would have
the assessment prorated during the
year the captive was licensed under
legislation that received final
approval last week.

Libel: Employers ‘entitled to protection’
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In last week’s amicus brief, media
organizations argued that allowing
the ruling to stand “will increase
the length, cost and risk of litigation
for libel defendants,” could have a
chilling effect on journalistic free-
dom and “will work a significant
and unfortunate change in modern
libel law.” The brief seeks either a
rehearing by the full appeals court
or transferring the case to the Mas-
sachusetts Supreme Judicial Court,
the state’s highest court.

In a footnote, the appeals court
ruling says the Massachusetts law
does not apply to “matters of public
concern.” But “the question is real-
ly, who is going to decide?”
whether an issue is one of public
concern, said Robert A. Bertsche, an
attorney with Prince, Lobel,
Glovsky & Tye L.L.P. in Boston,
who filed the brief on behalf of
media organizations that include
the New York Times and Washing-
ton Post. “A person who feels dis-
paraged by something in the press
can sue” and set up a situation
where a jury is “exercising editorial
judgment,” he said.

“That the case arises in the
employment context does not take
it outside the realm of the First
Amendment,” says the media orga-
nizations’ brief. “Whether the
employer’s speech is deemed to be
of public or merely private concern,
it remains entitled to constitutional
protection, and the government has
an interest in shielding it from

infringement.”

“It is fundamental under the free-
dom of speech guaranteed by the
First Amendment that true state-
ments of fact are absolutely protect-
ed from defamation liability,” said
Charles S. Sims, an attorney with
Proskauer Rose L.L.P. in New York.

The decision is “bizarre” in its
failure to address the constitutional
issue, said Jonathan D. Hart, an
attorney with Dow Lohnes P.L.L.C.
in Washington. “It is out of step
with the last 45 years of libel deci-
sions in the United States. My hope
is that this is just an aberration that
will be short-lived” and overturned.

“When courts visit a dusty old
corner (of state law), it’s the court’s
job to clean it up and not give it
new life,” said Mr. Feigelson. “The
clear trend in modern law is that a
true statement can’t be libelous.”

States that have laws similar to
Massachusetts are  Arkansas,
Delaware, Florida, Illinois, Nebras-
ka, Nevada, Rhode Island, South
Dakota, West Virginia and
Wyoming and all the laws are quite
old, Mr. Feigelson said.

As for employers, the ruling “cer-
tainly creates a great deal of uncer-
tainty” about how statements made
by companies about employees will
be treated under the law, said David
Heller, senior staff attorney at the
Media Law Resource Center Inc. in
New York, one of the amicus brief

parties.

It leaves employers “in an abso-
lute conundrum if even truthful
statements can give rise to defama-
tion liability” and could become a
part of the increased litigation
expected as part of this economic
downturn, said Bruce E.H. Johnson,
an attorney with Davis Wright
Tremaine L.L.P. in Seattle.

“The risk is that on very, very
thin evidence of bad intent on the
part of the employer...you have to
take these cases to juries, and that’s
generally a dangerous place for an
employer to be in the case against
an individual employee,” Mr.
Feigelson said.

Wendy Sibbison, Mr. Noonan's
Greenfield, Mass.-based attorney,
said “the flap” raised by the case “is
way out of proportion to the very
small significance of the 1st Circuit
opinion. This case involves a private
individual suing a private company
for defamation on an issue of pri-
vate concern. It does not implicate
the First Amendment,” she said.

“Moreover, the 1st Circuit is dis-
cussing a rather unusual statute,
which has been in Massachusetts
for over 100 years, with no known
impact on the media. It's been sit-
ting there bothering no one and
chilling no one,” said Ms. Sibbison,
an appellate litigation specialist.

A Staples attorney had no com-
ment.

Alan S. Noonan vs. Staples Inc.; 1st
U.S. Circuit Court of Appeals No. 07-
2159; Feb. 13, 2009.

Private equity-backed purchases fall

S¢&+P: Economies
of scale driving
buyouts of brokers

By JEFF CASALE

The private equity-funded acquisi-
tions of brokerages of recent years
are coming to a halt, which is open-
ing the door to deals by global
insurance brokers, according to a
report by Standard & Poor’s Corp.
In its report, S&P said private
equity cash flows are drying up due
to the economic downturn, which
is dampening brokers’ ability to
execute leveraged buyouts like
they did in 2007 when private
equity firms funded the acquisi-
tions of USI Holdings Corp., Hub
International Ltd. and Crump

Group Inc. Instead, S&P said glob-
al insurance brokers such as Aon
Corp., Marsh & McLennan Cos.
Inc. and Willis Group Holdings
Ltd. now are in a financial position
to acquire smaller brokerages.

“The era of private equity-lever-
aged buyouts in the insurance bro-
ker sector is overdue to a fundamen-
tal shift in debt market and broker
industry fundamentals,” S&P wrote,
adding that private equity acquisi-
tions are predicated on cheap debt
and strong cash flow. “As such, we
expect that future acquisitions will
be predicated on larger brokers
acquiring smaller brokers with the
goal of enhanced economies of
scale,” S&P said.

Global brokerages have had to
deal with the “competitive disad-
vantage” of forgoing contingent
commissions, which S&P said limit-

ed them in being able to pursue
acquisitions as they were forced to
find other ways of replacing the lost
revenue.

However, in May 2008, the New
York attorney general amended the
agreement with Aon, Marsh and
Willis to allow the brokerages to
accept contingent commissions on
acquired business for up to three
years. This development “has signif-
icantly narrowed the competitive
gap for the global broker” in regard
to their appetite for acquisitions,
S&P said.

For S&P RatingsDirect members, the
report, “Big Insurance Brokers Step Up
While Private Equity Steps Out of
he Acquisition Game,” is available at
www.ratingsdirect.com. Nonmembers
can e-mail research_request@standard-
andpoors.com.
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HIDDEN RISKS AND UNFORESEEN HAZARDS

What Risk Management Professionals Need to Know About Environmental Liability

A Complimentary Business Insurance Webinar Presented by Zurich

Join a panel of risk management professionals as we discuss the changing landscape of environmental liability,
including emerging pollution and environmental exposures. Our panel of experts will talk about the latest
regulatory and litigation trends that are requiring the insurance community, including insureds, insurers and
brokers, to rethink strategies to protect against enterprise-wide liability.

For more information:

www.Businessinsurance.com/Webinars
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Missing Xbox
leads to S1M
lawsuit filing

What's a missing Xbox worth? Would you
believe $1 million?

According to cincinnati.com, Yale University
junior Jesse Maiman had packed an Xbox in
his checked baggage on a December flight
from New Haven, Conn., to
Cincinnati/Northern Kentucky International
Airport. But when he picked up his bag, he
noticed it was light. A look inside showed the

game console and
associated gear were
gone.

Mr. Maiman said
his complaints to
US Airways resulted
in “weeks” of
runaround and he
decided to sue. In a
lawsuit filed earlier
this month in
Hamilton County,
Ohio, court, Mr.
Maiman is seeking
$1,700 for the loss
of the device.

He also is seeking
“noneconomic
distress” damages
of at least $25,000
but “in the
maximum amount

allowable by law or, in the alternative, in the
sum of $1 million.”

A US Airways spokeswoman told Gannett
Co. Inc.-owned Web site via e-mail that the
airline was unaware of the suit, but didn’t
seem overly concerned. “Regardless of the
figure in the complaint, there are federal loss
limits applicable to all airlines on their
liability for lost luggage and belongings,
which are currently set at $3,300 per bag,”
the spokeswoman said.

“Our publicly available baggage policies
specifically exclude liability for electronics
checked in luggage,” the spokeswoman said.

That could no doubt add to Mr. Maiman’s
distress, noneconomic and otherwise.

Business Insurance
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What you don't know can hurt
you.

Judging from the results of a
recent survey commissioned by
the National Assn. of Insurance
Commissioners, most U.S.
residents don’t know all that
much about insurance.

In fact, 1,000 adults surveyed
recently posted the paltry
average of four correct on a
10-question quiz that was
“designed to test the nation’s
insurance IQ,” according to the
Kansas City, Mo.-based
association. The NAIC noted in
a statement that the 40% rate
amounts to “a solid ‘F’ by most
educational grading standards.”

What didn’t most people
know? Only 41% knew that
automobile insurance doesn’t

automatically cover a rental car.

Only 19% realized that the
requirement for private
mortgage insurance on a newly

purchased home depends on
the size of the down payment
and lender; almost 30% thought
the coverage was required by
law.

In addition, only 49% knew
that those who lose their job
and choose COBRA health care
continuation coverage must pay
the entire premium.

But before taking the test,
almost 60% of the respondents
claimed to be “very confident”
overall about their insurance
decisionmaking ability, while
only 15% expressed any
insecurity about that ability,
according to the NAIC.

Those interested in testing
their Insurance IQ can do so by
going to the association’s
www.insureuonline.org.

If you fail, don’t despair—the
book “Insurance for Dummies”
has been available for some
time.
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Gennaro Pelliccia, master taster for Costa Coffee, has
£10 million in insurance for his taste buds. A famous
former coffeehouse in London wrote the policy.

Coffee taster's
tongue insured

A matter of taste has led U.K.-based Costa Coffee to
the organization that brewed up coverage of
unconventional risks at a London coffeehouse.

The London-based company said it's taken out a
£10 million ($14.2 million) policy on what it described
in a statement as “arguably the world's most
valuable tongue” belonging to Gennaro Pelliccia, its
Italian master of coffee.

Costa Coffee last week said it placed the coverage
through Lloyd's of London broker Glencairn Ltd.
based on a survey that showed its cappuccino beat
well-known competitors by a better than 3-1 margin
in taste tests.

Mr. Pelliccia personally samples every batch of raw
coffee beans before they're roasted and sent to
stores, the company said.

“In my profession, my taste buds and sensory skills
are crucial,” Mr. Pelliccia said. “My taste buds allow
me to distinguish any defects, which enables me to
protect and guarantee Costa’s unique Mocha lItalia
blend.”

The insurance covers a “vital element of the
business,” the company said.

The taste tester has company in getting such
coverage, the London Telegraph reported. In 1993,
British food critic Egon Ronay took out a £250,000
(§353,775) insurance policy on his taste buds.

While Mr. Pelliccia’s policy certainly trumps Mr.
Ronay's, it is significantly less than longtime soccer
player David Beckham's reported £40 million ($56.6
million) policy on his legs.

Is Windy City turning into Insurance City?

Aon Corp. might be bigger than Willis Group
Holdings Ltd., but in Aon’s hometown of
Chicago, Willis now has the more impressive
digs.

Willis last week said it plans to move its
Chicago-area offices to the city’s iconic Sears

Tower, which will be renamed Willis Tower.
Willis plans to consolidate five offices and
move about 500 associates into the tower by
the end of the summer, occupying more than
140,000 square feet on multiple floors.
London-based Willis said it is paying
$14.50 per square foot for the space and
there were no additional costs associated
with the naming rights for the building,

which is the tallest in the Western Hemi-
sphere.

Willis said Chicago will be the Midwest
headquarters of Willis HRH as well as Willis
Commercial, its unit focusing on small- to
midsize businesses.

Chicago-based Aon’s headquarters, the Aon
Center, is the city’s second-tallest, at
least officially. When construc-

tion is complete, the Trump International
Hotel & Tower will move into the city’s No. 2
spot.

Other insurance industry companies,
including CNA Financial Corp., Prudential
Financial Inc. and John Hancock Mutual Life
Insurance Co., are associated with prominent

features of Chicago'’s skyline.



Meet AlIU Holdings, Inc.

We are pleased to introduce AIU Holdings, a newly formed, global property casualty insurance organization
that is an industry leader from day one. This extraordinary organization will include companies with:

90 years of underwriting experience

500+ products and services

40+ million customers

exceptional claims and litigation management abilities

operations in 130 countries and jurisdictions

Excellent financial strength ratings from the principal ratings agencies
$43 billion in equity at December 31, 2008

The insurance companies of AlU Holdings will give you access to a global network of unparalleled financial
strength, underwriting, and claims capabilities... a network that is evermore committed to managing your risk.

AlUHoldings, Inc.

www.aiuholdings.com

AlU Holdings is the marketing name for the worldwide property casualty insurance operations of AlU Holdings, Inc. and AIU Holdings LLC. For additional information, please visit our website at www.aiuholdings.com. In the United States, all products are
written by insurance company subsidiaries of AlU Holdings, Inc. Coverage may not be available in all jurisdictions and is subject to actual policy language. Non-insurance products and services may be provided by independent third parties.
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