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Humana faces 
investor lawsuit
Humana Inc. faces a securities
lawsuit for allegedly making false
and misleading statements in its
earnings reports related to its
Medicare prescription drug plans.
The Louisville, Ky.-based insurer
misled the market by issuing
false and misleading statements
or concealing material facts
about adverse trends in its
pharmacy claims, according to
the lawsuit, filed in the U.S.
District Court for the Western
District of Kentucky. 

Medicare Rx subsidy
deadline extended
The deadline for employers to
complete the final reconciliation
of their applications for the
Medicare Retiree Drug Subsidy
has been extended by three
months, to June 30, for plan
years ending in 2006. Employers

March 31, 2008 www.businessinsurance.com 
®

Entire contents copyright © 2008 by Crain Communications Inc. All rights reserved.

$5

International
NEWS

Publicly traded Canadian
companies will face
shareholder lawsuits unless

they take
steps to
improve
disclosure
in financial
statements
of their
risks and
liabilities
related to

environmental issues; risk
managers in Italy are
concerned about growing
employer liability exposures.
PAGE 17

WTC health suits
can go forward 
Appeals court rejects NYC’s bid for immunity

By JOANNE WOJCIK

NEW YORK—Thousands of individ-
uals who claim they were sickened
during the World Trade Center
attack and cleanup can pursue law-
suits against New York and the
city’s contractors, a federal appeals
court ruled last week.

Plaintiffs in the litigation include
construction workers, police officers
and firefighters who say they suffer
from respiratory problems stem-
ming from their exposure to toxins
at the site of the Sept. 11, 2001, ter-
rorist attack.

The city and its contractors have
argued that they are immune to the
suits, but the 2nd U.S. Circuit Court
of Appeals last week said the law-
suits will have to proceed in order

for a district court to determine
whether the city and its contractors
have immunity under various state
and federal laws designed to shield
such entities in times of civil crisis.

New York and its contractors cur-
rently face more than 10,000 per-
sonal injury lawsuits that have been
consolidated in U.S. District Court
for the Southern District of New
York in Manhattan.

Meanwhile, a captive insurer set
up to respond to WTC-related
injury claims has won a victory in
its battle with insurers over paying
to defend against the suits. The city
thus far has spent $100 million in
defense costs, attorneys say.

AIG says comp peers
cheated on premiums
Charges other insurers underreported writings

By DAVE LENCKUS

CHICAGO—In the latest twist in a
decades-long saga of workers com-
pensation insurance irregularities,
American International Group Inc.
charges that others in the
workers comp industry
illegally reduced their loss-
es and conspired to dam-
age AIG in violation of fed-
eral racketeering laws.

Fighting a $1 billion
racketeering lawsuit filed
against the insurer last
year, AIG contends in its
March 17 counterclaim
that the two dozen defen-
dant insurers and a national work-
ers comp organization routinely
took illegal measures to misrepre-
sent the insurers’ workers comp pre-
mium volume from the mid-1980s
through the mid-1990s.

The artificially lowered premium
volume from workers comp risks
covered in the voluntary market
reduced the insurers’ state-mandat-
ed participation in loss-plagued
assigned-risk plans, AIG charges in

its counterclaim, filed in
federal district court in
Chicago.

Indeed, the defendants
engaged in the same kind
of premium reporting chi-
canery that they have
accused AIG of employing
to underreport workers
comp premiums, the
insurer charges.

In its 112-page filing,
AIG itemizes illegal measures that
specific insurers allegedly used to
reduce their reported premium vol-
ume. As evidence, AIG notes regula-

Retiree health care
returning to work?
Legal decision, new designs help renew interest

By JERRY GEISEL

WASHINGTON—As a long-running
legal controversy about the design
of retiree health care plans has been
resolved, the future of the
plans may be brighten-
ing.

The final step came last
week when the U.S.
Supreme Court declined
to intervene and let stand
a federal appeals court ruling that
upholds the right of the Equal
Employment Opportunity Com-
mission to implement a regulation
that exempts retiree health 
care plans from age discrimination
law.

That rule was triggered by an
August 2000 appeals court decision
that said the plans were subject to
the Age Discrimination in Employ-
ment Act. Initially, a wave of anxi-
ety ran through the employer com-

munity as nearly all corporate plans
provide smaller benefits to older
retirees, due to the availability of
Medicare, than younger retired
workers, exposing them to lawsuits

had the ruling become national law
(see story, page 19).

Just as that controversy has a
happy ending for employers, the
future of retiree health care plans—
once thought to be dying because of
their escalating costs—may be
improving.

After sharp declines throughout
the 1990s, the percentage of large
U.S. employers offering retiree

See RETIREE page 19
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New York City and various contractors face thousands of lawsuits from indi-
viduals who claim they were sickened during the emergency response to the
Sept. 11, 2001, terrorist attack and the subsequent cleanup effort.

See AIG page 20

AIG IN SHARE
DISPUTE: Insurer
charges that ex-
chief Greenberg,
other former
execs violated
fiduciary duty 
in control of 
AIG shares. 
Page 3.
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Ask Aon.

Are you ready to navigate your business 
through a major property loss?

When faced with a complex property 

loss, every minute counts. Global Rapid 

Response is Aon’s innovative network 

of 1,000 professionals that ensures the 

experts you need — risk engineers, claims 

consultants, forensic accountants, and 

attorneys — are immediately working 

on your behalf at the loss location to 

initiate emergency procedures, expedite 

the claim process, mitigate your loss 

and minimize your business disruption. 

Go to www.aon.com/ask and get ready 

to respond.

CYNTHIA BEVERIDGE

executive vice president 
Aon Risk Services

Download our full perspective at www.aon.com/ask 
to learn more about managing a major property loss. 

INDUSTRYUPDATE

Expansive business continuity and loss mitigation plans have become vital risk management 

tools as more organizations shift to global operational platforms. Insight into the differences 

in language and cultures must be considered when mapping out such strategies. Those 

organizations that are prepared to respond quickly to catastrophic events on a global scale 

with a solid loss mitigation plan and with experts working on their behalf will resume normal 

operations sooner. That plan will also help organizations jump-start their claims process by 

providing the insurance company with timely and relevant data at the outset of a loss. 

PLANNING If the ultimate goal of minimizing the effect of a major property loss is to be realized, a 

mitigation plan must be conceived and thought-out well in advance of the event. Multinational 

organizations must assess global assets on a location by location basis and evaluate the likelihood 

of catastrophic natural perils that can interrupt operations. It must be more thorough than 

a simple organizational chart. There must be defined centralized leadership which coordinates 

local country and global assets seamlessly to ensure the plan is implemented effectively. 

EXPERT RESOURCESIt is natural to focus on life safety issues in the immediate aftermath of the loss. A risk 

professional must ensure the viability of its work force before addressing a loss to property. 

However, at the same time there must be dedicated professionals solely focused on managing 

the complex events that follow a loss, such as:

representatives, and providing preliminary loss estimates.

HOW CAN YOU MORE EFFECTIVELY 

MITIGATE AND MANAGE A MAJOR 

PROPERTY LOSS?
A disaster recovery plan protects a company’s greatest asset: its ability to generate revenue. 

October 2007

Rapid Response
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BBII VVIIDDEEOO  

Business Insurance
offers Leaders in Focus 

In an interview, longtime
insurance executive Michael S.
McGavick talks about priorities,
challenges and opportunities as
the new chief executive officer
of Bermuda-based XL Capital
Ltd. To watch, go to www.
BusinessInsurance.com/video.

BBII AAUUDDIIOO

BI podcast offers insight
into weekly headlines
“This Week in Business
Insurance” is a weekly podcast
that reviews the headlines in
each issue of Business Insurance
and interviews reporters for in-
depth insights to the top stories
of the week. Listen online at
www.BusinessInsurance.com/
thisweek or subscribe to this
free podcast on iTunes.

BBII DDIIRREECCTTOORRIIEESS

Let BI directories help
with your research
You can buy and download
Business Insurance’s exclusive
directories online. The current
versions of all risk and benefits
management directories are
available in spreadsheet format,
allowing you to download, sort
and analyze top vendors in
detail, research an industry,
create marketing plans and
more. Pricing varies by listing.
Directories are available for
purchase at www.Business
Insurance.com/directories.

BBII..CCOOMM GGOOEESS  MMOOBBIILLEE

Take BI along 
on your travels
Browse BI from any Web-
enabled cell phone, BlackBerry
or PDA. Bookmark mobile.
BusinessInsurance.com on your
handheld device and start
receiving updates today.

Business Insurance®

P/C insurers post profits amid soft market
Underwriting results still respectable, but concerns emerge over future returns

By JUDY GREENWALD

Commercial property/casualty
insurers continue to report favor-
able underwriting results despite
the softening market, boosted by
both the absence of major catastro-
phes and the impact of past rate
hikes.

But next year could be a turning
point amid softening rates,
observers say. 

The 13 major U.S. property/casu-
alty insurers surveyed by Business
Insurance reported $23.99 billion in
2007 net income, a 23.8% decline
from 2006. Excluding New York-
based American International

Group Inc., which posted a 55.9%
drop in net income to $6.2 billion,
the insurers would have reported a
2% increase. 

AIG’s net income reflected an
$11.47 billion pretax charge for a
net unrealized market valuation loss
related to AIG Financial Products
Corp.’s super senior credit default
swap portfolio (see story, page 19).

Among other survey results:
● Net premiums written for the

13 insurers increased 2.8% to
$141.55 billion.

● Insurers reported a 90.8% com-
bined ratio, a slight deterioration
from 90.3% in 2006.

● Policyholder surplus increased

9.3% to $145.76 billion.
Large commercial insurers,

including Travelers Cos. Inc., Hart-
ford Financial Services Group Inc.

and Chubb Corp., reported good
underwriting results, said James B.
Auden, senior director at Chicago-

based Fitch Ratings. AIG was “more
challenged” because of its subprime
exposures and derivatives, “but
their underwriting performance was
pretty good,” he said. 

“It was still a very strong year,
driven by very light catastrophe
losses and continued benign claims
inflation—and that’s despite the
increasing pressure on pricing,” said
Mark Lane, an analyst with William
Blair & Co. in Chicago. “It looks like
2006 will end up being a record year
for underwriting margins,” with
combined ratios deteriorating in
2007 due to pricing pressure. “And

Insurer insolvencies fall
to lowest in 10 years
Solid profits, lack of catastrophes set the tone

By JEFF CASALE

The number of U.S. insurance com-
panies placed under regulatory
supervision continues to decline,
hitting its lowest point in a decade
in 2007, according to an article
released last week by Standard &
Poor’s Corp.

New York-based S&P reported 10
insolvencies for 2007, down from
11 in 2006, 16 in 2005 and 19 in
2004. S&P said that “several sector-
specific factors” contributed to the
overall decline. The rating agency
noted that the property/casualty
sector decreased its number of insol-
vencies to four in 2007, down from
eight in 2006. It is the lowest num-
ber for the sector in the past decade,
S&P analysts said.

The low number can be attribut-
ed to a mild hurricane season and
high profits for the U.S. P/C indus-
try, analysts wrote, adding that S&P
maintains its stable outlook for the
sector in 2008. Better underwriting,
an improved premium rate environ-
ment and a strong focus on improv-
ing enterprise risk management are
key factors that S&P said contribut-
ed to the improved results.

S&P said, however, that it expects
net written premiums to “decline

modestly” in 2008. With “top-line
growth now negative and loss costs
and underwriting expenses expect-
ed to continue growing,” under-
writing income will decline, S&P
said. Investment income can help
offset the decline, but analysts
expect insurers’ combined ratio will
increase “three to four” percentage
points to 96% to 98% this year.

Meanwhile, the life and health
insurance sectors saw increases in
those companies placed on S&P’s
insolvencies list this past year.
Three small life insurance compa-
nies were placed on the list, up from
two in 2006. Three health insurance
companies, including Universal
Health Care Insurance Co. Inc.,
became insolvent, up from one in
2006.

S&P has a stable outlook on both
the life and health sectors, but said
that the life sector will continue to
be affected by low interest rates,
product and portfolio exposure to
equity markets and modest
demand.

The health sector’s profitability
could hinge on the results of this
year’s elections. Pending reforms
could “significantly change their
business models and profitability,”
analysts wrote. 

See RESULTS page 18

AIG battling Greenberg
over shares held by SICO
$20B of stock misappropriated, suit charges

By JEFF CASALE

NEW YORK—American Internation-
al Group Inc. has fired another sal-
vo in the three-year legal battle with
former Chairman and Chief Execu-
tive Officer Maurice R. Greenberg,
accusing him and six other former
company officials of misappropriat-
ing $20 billion in company stock.

New York-based AIG filed the suit
last week in the New York Supreme
Court in Manhattan claiming that
Mr. Greenberg and officials at Starr
International Co.—Howard Smith,
Edward Matthews, Ernest Stempel,
L. Michael Murphy, John Roberts
and Houghton Freeman—breached
their fiduciary duty by seizing 
the block of AIG stock in 2005 that
was meant to protect the insurer
from “hostile takeovers” and pro-
vide incentive compensation to
employees.

A Starr International spokesman
dismissed the legal action as an
attempt to divert attention from
current AIG operations.

AIG alleges in its complaint that
when the seven “seized control of
SICO,” a private firm formerly affil-
iated with AIG, they went back on
“decades-old obligations” as fidu-
ciaries of AIG, and that the stock
was “converted into a private
investment vehicle for the benefits
of Greenberg and the other defen-
dants.” 

“This new action is a protective
measure to preserve our free-stand-
ing claims against these individu-
als,” a spokesman for AIG said. “We
had to file (the suit) to protect the
stock for the purpose that it was
intended for.” 

The spokesman added that the
defendants refused to sign an agree-
ment that would have “stopped the
clock” on a three-year statute of
limitations for claims of breach of
fiduciary duty.

The suit contends that Mr.

Greenberg and Mr. Smith, AIG’s for-
mer chief financial officer,
“breached their fiduciary duties to
AIG” in the time between losing
their executive positions in 2005
and leaving the insurer’s board of
directors. During that time, the
complaint states that Mr. Greenberg
overthrew SICO’s board, removing
nine AIG directors. The suit alleges
that the six other defendants con-
sented to the move.

AIG’s suit does not specify any
damages. 

This latest filing is in addition to
a still-pending suit that AIG filed in
federal court in September 2005, in
which the insurer sued Mr. Green-
berg for control of roughly 12% of
outstanding AIG common stock
that SICO owns. That was a coun-
terclaim to a suit that SICO brought
against AIG in July 2005, which
claimed the insurer had property
that belonged to SICO, including a
$15 million art collection.

Mr. Greenberg resigned from AIG
in March 2005 amid federal and
state investigations of the insurer’s
accounting practices.

Reacting to the latest suit, a
spokesman for Starr International
said in a statement: “AIG’s new law-
suit merely repeats the same claims
that it has been asserting in federal
court for three years. Having appar-
ently concluded that the federal
case is not going well, AIG is now
trying an end run around its own
federal lawsuit. This transparent
attempt by AIG to distract attention
from the mismanagement and
breach of fiduciary duties of its cur-
rent executives and board—miscon-
duct that has cost AIG shareholders
more than $60 billion this year
alone.”

As of March 18, SICO directly
held 228.5 million shares of AIG.
Based on last Friday’s closing price
of $42.80, the stake is worth $9.78
billion.

COMBINED RATIO: P/C insurers
saw a slight deterioration from
90.3% in 2006, but underwriting
results generally remain good.

90.8%

FIVE LARGEST RECEIVERSHIPS IN 2007
Ranked by assets as of year-end 2006, in millions of dollars

Source: Standard & Poor’s Corp.

Company State Type Total assets

Northwestern National Ins. Co. 
of Milwaukee, Wis.

Wisconsin P/C $79.7

Universal Health Care Ins. Co. Inc. Florida Health $78.0

Benicorp Ins. Co. Indiana Life $45.3

Municipal Ins. Co. of America Illinois Life $15.9

National Annuity Co. Utah Life $11.9
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Federal push comes
after several states
enact mandate

By COLLEEN McCARTHY

WASHINGTON—Legislation that
would require group health plans to
cover prosthetic care at the same
level as other medical and surgical
care has been introduced in
Congress, but its prospect of passage
is unclear, experts say. 

Under the Prosthetic Parity Act
introduced in the House of Repre-
sentatives earlier this month by
Rep. Robert Andrews, D-N.J., with
bipartisan support, group health

plans also could not “impose any
annual or lifetime dollar limitation
on benefits for prosthetic devices
and components unless such limita-
tion applies in the aggregate to all
medical and surgical benefits.” 

While the legislation says health
insurers have started limiting pros-
thetic costs that they will cover at
“unrealistic levels,” health insurers
and employers say the extra costs of
a prosthetic coverage mandate like-
ly would be passed down to
employers in higher premiums.

“It’s worrisome because the
employer loses control over what
they are paying for,” said Steve Woj-
cik, vp of public policy at the Wash-
ington-based National Business
Group on Health.

The federal push for parity for
prosthetic coverage gained momen-
tum after achieving some success at
the state level in which nine states
have passed such laws. Colorado
was the first state to pass a prosthet-
ic parity measure in 2000, with New
Jersey and Indiana becoming the
latest states to pass similar measures
this year. Similar proposals are
being considered in 30 other states.
However, because of a pre-emption
provision in the Employee Retire-
ment Income Security Act, state
laws do not apply to health care
plans that are self-funded. The fed-
eral legislation would apply to both
self-funded and fully-insured plans.

“The main goal is to create a
nationwide standard of coverage

that is consistent and appropriate so
we can secure protection for the
thousands of amputees who are fac-
ing enormous obstacles,” said Mor-
gan Sheets, director of the Amputee
Coalition of America, the Knoxville,
Tenn.-based advocacy group that
has championed the legislation.

Coverage for prostheses varies
widely, and a growing number of
insurers are limiting coverage by
imposing low dollar caps and
restrictions, the ACA says. 

Many private health plans cap
coverage at $2,500 or $5,000 a year
or limit a patient to one device per
lifetime, according to a 2006 ACA
survey of its members’ health plans.
In addition, 29% of amputees with
private health insurance had pros-

thetic coverage reduced during the
past three years while 8% had cov-
erage eliminated completely,
according to 2007 ACA data. 

The cost of prosthetics ranges
from less than $100 to $15,000 for
basic devices while mechanical and
computer-assisted models can cost
as much as $30,000, according to
the ACA.

While proponents say providing
parity of prosthetic coverage would
boost health insurance premiums
by less than $1 per month, employ-
er groups warn that any benefit
mandate impacts health insurance
affordability and puts additional
financial pressure on employers. 

By MARK A. HOFMANN

WASHINGTON—A Supreme Court
decision in a case involving an arbi-
tration agreement between a land-
lord and tenant could affect other
arbitration arrangements, such as
those in reinsurance, experts say. 

Other observers say the court’s 6-
3 ruling in Hall Street Associates
L.L.C. vs. Mattel Inc. might discour-
age some businesses from using
arbitration. The general counsel of
the American Arbitration Assn. dis-
putes that view and said the type of
agreement upon which the case
centered is relatively rare.

The case involved an arbitration
agreement between the toymaker
and property owner concerning an
Oregon site Mattel leased from Hall
Street. Hall Street sued Mattel for
contamination of the property after
Mattel gave notice that it intended
to terminate the lease, according to
court papers. The U.S. District Court
for the District of Oregon approved
an agreement to arbitrate the case.
The agreement provided for judicial
review of the arbitrator’s decision
beyond that provided by the Feder-
al Arbitration Act.

At first, the arbitrator held for
Mattel, but Hall Street moved to

have that overturned. The court
sent it back to the arbitrator, hold-
ing that the arbitrator reached an
erroneous conclusion about the
applicability of a state environmen-
tal law to the case. The arbitrator
then found in favor of Hall Street.
Mattel appealed to the 9th U.S. Cir-
cuit Court of Appeals, which
reversed the lower court’s original
decision that vacated the arbitra-
tor’s award in favor of Mattel. Hall
Street then appealed to the U.S.
Supreme Court.

On March 25, the high court

By GLORIA GONZALEZ

NEW YORK—The number of ship
losses continues to climb, partly due
to increased shipping demand,
according to a recent report by the
International Union of Marine Insur-
ance.

Currently, claims for 82 total ship
losses have been reported for 2007,
but that number could increase to
112 losses if claims increase at the
same rate as they did in 2006,
according to New York-based IUMI,
which represents marine underwrit-
ers worldwide.

In 2006, 92 total losses were
reported, which was 37% higher
than early estimates. Weather
remains the major cause of total loss-
es, while collisions are the next most
common cause.

In 2006, 727 serious partial losses
were reported—a 6% increase over
the prior year—and 914 serious par-
tial losses have already been reported
for 2007, according to IUMI.
Machinery damage is the primary
cause of serious partial losses.

A key factor driving the higher
losses is the “shipping boom” that is
forcing ships and crews to work

harder than ever, according to
Deirdre Littlefield, president of IUMI.
Since 2002, the volume of goods
transported by sea has risen by 50%
while the value of these goods has
risen by more than 110%, according
to IUMI.

IUMI predicted that the upward
trend in shipping losses would con-
tinue in 2008. 

A total loss occurred last week
when the Alaska Ranger, a fishing
vessel owned by the Seattle-based
Fishing Co. of Alaska, sank about
120 miles off the coast of Alaska,
killing at least four crew members.
The American Steamship Owners
Mutual Protection & Indemnity
Assn. Inc. provided insurance cover-
age for the vessel, but the extent of
coverage is unclear.

Rising shipping losses, though, are
happening at a time when the
marine insurance market is extreme-
ly competitive and premiums are
flat, Ms. Littlefield said.

“Underwriters are struggling to
obtain realistic increases in their pric-
ing of risks,” she said in a statement.
“Risk calculation, not risk taking,
must be the underwriter’s primary
concern.”

Rise in shipping demand
pushing up losses: IUMI
Increase in claims expected to continue in 2008

High court limits arbitration reviews
Supreme Court says contracts must follow Federal Arbitration Act

House measure seeks benefits parity for prosthetic care

See PARITY page 16

See ARBITRATION page 14

AP PHOTOS

Last week, the fishing vessel Alaska Ranger sank about 120 miles off the
coast of Alaska, killing at least four crew members.

401(k) fee suits draw federal interest
Labor Department files brief in support of workers in Deere litigation

By MARK BRUNO

WASHINGTON—The Department of
Labor has sent a quiet but strong
signal that it is keeping a close
watch on the growing collection of
401(k) fee lawsuits—and that it will
intervene in these cases if it deems
necessary, experts say. 

Without much fanfare, the Labor
Department recently elected to for-
mally voice its position on a 2006
lawsuit that workers at Deere & Co.
filed against the company and
Fidelity Investments. That suit,
which alleged 401(k) participants at
Deere were being charged unreason-
able and undisclosed fees and
expenses, was dismissed by a feder-
al judge last June, a move that was
viewed as good news for the rough-
ly dozen other corporations that
have been hit with similar suits over
401(k) fees, including Exelon Corp.,
Lockheed Martin Corp. and Gener-
al Dynamics Corp.

But now the Labor Department is
saying, not so fast. On March 19, it
filed a brief in the 7th U.S. Circuit
Court of Appeals supporting the

Deere workers’ claims and requested
that the judge’s earlier ruling be
reversed in appeals court, where the
case has been since the end of last
year. 

The filing of the brief, while sub-
tle, is “incredibly significant,” noted
Gregory Ash, a partner in the
employee benefits group of Spencer
Fane Britt & Browne L.L.P. and head
of the firm’s ERISA litigation prac-
tice. 

“They didn’t have to get directly
involved here, they pick and choose
their battles carefully,” Mr. Ash said.
“The Department of Labor trolls the
courts for unique issues that they
believe are critical and must be
addressed. Clearly, they saw this as
an excellent platform to directly
voice their opinions on the fee
suits.” 

As the primary enforcer of the
Employee Retirement Income Secu-
rity Act, the Labor Department has
the opportunity to “really flex its
muscle” and influence courts
reviewing these 401(k) suits, Mr.
Ash added.

Jerome Schlichter, the attorney at

St. Louis-based law firm Schlichter
Bogard & Denton L.L.P. who repre-
sents the Deere workers, as well as
plaintiffs in similar suits against the
Boeing Co., Caterpillar Inc., Exelon
and General Dynamics, said the
Labor Department’s intervention
“reaffirms our position in the case.”

The appeals court will likely await
responses to the brief from both
Deere and Fidelity. These responses
are expected to be filed some time
in the next two months.

Deere officials did not return calls
seeking comment. A Fidelity
spokesman said the firm still
believes the judge’s dismissal last
year was correct, and added that
Fidelity will file a response to the
brief shortly. 

Mr. Schlichter emphasized that in
each of the other cases in which he
represents workers suing their
employers over 401(k) fees, judges
have refused to dismiss the cases.
The Deere case “has been the lone
exception,” he said, adding that he
is “planning and expecting trials” in

See 401(k) page 6



NOBODY WANTS TO TELL A KID  
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BURNED DOWN. 
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Did you know that vanilla flavoring has a flashpoint below 100° F, making it a Class 1 flammable liquid capable of  causing an inferno?  
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many of these other cases later this
year. 

Labor Department officials were
unavailable to comment on the
brief. Labor Secretary Elaine L. Chao
said in a statement that, “A top pri-
ority of the Labor Department is
protecting 401(k) plans through
improved disclosure and trans-
parency of plan fees and conflicts of
interest.”

But benefits attorneys said that
by voicing its opinion on the Deere
case, the department has sent a
message that all of the courts need
to carefully examine the claims of
401(k) participants in each of the
individual suits currently pending.

“This is a relatively new area for
the courts,” said Ronald Richman,
partner in the employee benefits
practice at law firm Schulte Roth &
Zabel L.L.P. in New York. The Labor
Department “is saying that the
judge made the wrong decision in
dismissing the claims.”

In the Deere case, three workers
filed a suit in 2006 alleging that the
company’s $2.5 billion 401(k) plan
offered investment options to par-
ticipants with fees and expenses
that were “excessive” and “unrea-
sonable.”

The suit also named Fidelity,
which provided both mutual funds
and recordkeeping services to
Deere, as a defendant for allegedly
charging the excessive fees. As a
result, both Deere and Fidelity
breached their fiduciary responsibil-
ities to 401(k) participants under
ERISA, the suit alleged. The workers
also claimed that Deere and Fidelity

failed to disclose details of a rev-
enue-sharing arrangement between
the two companies. 

According to court documents,
the fees on the 20 primary Fidelity
funds offered in the Deere plan var-
ied from 0.7% of assets for the Spar-
tan Fund (an S&P 500 fund) to
1.01% for Fidelity’s Diversified
International Fund. 

Federal Judge John C. Shabaz dis-
missed the Deere workers’ argu-
ments that these fees were exces-
sive, noting that participants had a
wide range of fund options and fees
to choose from, and also pointing
out that Deere employees could
have opted to use a brokerage win-
dow in the 401(k) plan that provid-
ed access to roughly 2,500 other
funds.

In their original complaint filed
in 2006, the Deere workers also
alleged that the revenue-sharing
arrangement between Fidelity affili-
ates involved “millions of dollars”
of costs that were “far in excess of
reasonable fees for the administra-
tive and/or investment services”
provided to the Deere 401(k) plan
by Fidelity. The claim similarly
alleged that the revenue-sharing
activities inflated Deere’s 401(k)
expenses and caused the company
to pay above-market value for
administrative and investment ser-
vices.

Last summer, however, Judge
Shabaz granted Deere and Fidelity’s
request to dismiss the case. For one,
the judge cited section 404(c) of
ERISA, which he said protected the
two companies from fiduciary
responsibility. This section essen-
tially provides safe harbor to a fidu-

ciary if it presents employees with
adequate investment options and
makes it clear to participants that
they are responsible for indepen-
dently selecting their investment
vehicles.

“The judge basically said that the
participants themselves chose to
invest in the more expensive
funds,” said Robert Rachal, senior
counsel in the employee benefits
group at Proskauer Rose L.L.P.
“Because participants were present-
ed with other options, the fiducia-
ries weren’t responsible for the loss-
es. That’s not the way the DOL sees
it, apparently.”

The judge also noted in his dis-
missal that companies are not man-
dated to disclose details of revenue-
sharing arrangements. The Labor
Department contended in its brief
that “ERISA’s duties of prudence
and loyalty” suggests such issues
deserve to be examined despite the
lack of specific regulatory require-
ments.

The judge’s dismissal last year
was perceived to be a boon to com-
panies hit with these suits, Mr.
Rachal said, since it suggested
employees might not have much
leverage against their employers.

“But the decision was too quick,”
he said. “This is an issue that
requires and deserves exploration
and more of a factual-based action
from the courts, rather than a quick,
cursory decision. And that’s exactly
what the DOL, at the very least, is
saying here.”

Mark Bruno is a reporter for Financial
Week, a sister publication of Business
Insurance.
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Late last month, I traveled to Dubai
to participate in the World Insur-
ance Forum, which drew about 350
insurance and reinsurance execu-
tives from Bermuda, the United
States, Europe, the Middle East and
the Far East.

It’s not an easy place to get to;
taking about 20 hours of total trav-
el time from Chicago. But the ben-
efit of such a long journey is that
losing almost an entire day in tran-
sit seems to have negated what
might have been a nasty case of jet
leg; or else it’s just that my internal
clock never figured out what time
it was the entire time I was away.

Like many people who have
attended the biennial WIF in years
past at its home base of Bermuda, I
was skeptical that relocating to
Dubai in the off year made sense
other than financially, due to the
support it received from the Dubai
International Financial Center to
host the event. I was pleasantly sur-
prised to be proved wrong.

The WIF, despite its lofty title,
has long been primarily a showcase
for the many world-class compa-
nies that call Bermuda home. Even
though it has executives from U.S.
and European companies as pan-
elists, they often had subsidiaries or
strong business ties to Bermuda
that did little to change my percep-
tion that the event was largely an
opportunity for the
island to strut its
stuff.

Changing the set-
ting so radically to
Dubai gave Bermuda
companies—which
accounted for a big
share of this year’s
panelists as well—a
chance to demon-
strate that they truly are players on
the world stage and can hold their
own in markets far from home.
They demonstrated expertise in
global issues and an appetite for
expansion, as well as knowledge
about the developing markets of
the East, that would not have been
as apparent delivered from a stage
in Bermuda.

I don’t necessarily advocate
returning to Dubai (though I have
50 U.A.E. dirhams, about $16, to
get rid of somehow), but I would
strongly encourage the organizers
of the WIF to continue to put the
world in World Insurance Forum
by exploring other venues—espe-
cially ones that might also attract
risk managers, who are in short
supply in the Middle East.

As at many major insurance
conferences, the question of where
property/casualty fortunes might
be headed was a major theme. The
perennial questions were asked:
How soft will the market get? How
long will this downturn in the
cycle last? Will underwriting disci-
pline remain intact? What will
turn the market?

Those questions have always

been difficult to answer. This year,
they seemed more challenging
than usual, given the fears of a U.S.
recession, financial market turmoil
and the unpredictability of losses
from hurricanes, terrorism and
unknown risks.

Global warming was discussed
and how the insurance industry
might do more to use its financial
leverage to help reduce greenhouse
gas emissions. None of the pan-
elists seemed willing to engage in
social/environmental reform by

charging exorbitant
premiums to penalize
companies like air-
lines, energy compa-
nies or manufacturers
that have a large car-
bon footprint. One
audience member
offered a simple pro-
posal: Abandon the
standard insurance

“uniform” of wool suits and neck-
ties that requires multiple
megawatts to power air condition-
ing to make individuals comfort-
able, as was the case at the WIF set-
ting in Dubai.

The insurance industry’s so-
called war for talent also was raised
during the meeting. As the indus-
try expands, how it can attract the
best and the brightest to develop-
ing markets in the Middle East and
Far East? The same problem faced
by the insurance industry in the
West—wunderkinds are more
attracted to other financial services
sectors, such as investment bank-
ing and mortgage securitization—
is also seen in the East.

“For a graduate in the Middle
East the insurance sector is a last
resort,” said Wasef Jabsheh, vice
chairman and CEO of Internation-
al General Insurance Co. Ltd. of
Jordan, from the audience. “We set
up two years ago. We offer gener-
ous salaries, the opportunity to
work abroad, but engineers want to
work for construction companies
and accountants and lawyers just
won’t come to insurance. It’s very
difficult.”
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Court ruling protects
retiree health benefits
THE WHEELS OF JUSTICE have turned slowly, but surely and correct-
ly, in a controversy involving the design of retiree health care plans. 

Nearly eight years ago, the 3rd U.S. Circuit Court of Appeals ruled
that federal age discrimination law applied to retiree health plans.

In brief, that ruling gave a green light for Medicare-eligible retirees
to sue their former employers if they didn’t receive the same health
care benefits or if the employers didn’t spend the same amount of
money for health care coverage as they did for younger retirees.

In the real world, benefit offerings for the two groups of retirees
rarely are equal. That’s not because of discrimination, but because
retirees 65 and older are eligible for Medicare and don’t have the
same need for health care coverage from their former employers.

While the 3rd Circuit ruling may have mandated benefit equality,
the inevitable result would
have been less health care cov-
erage for retirees. At a time
when many employers were
questioning whether they
could afford retiree health care
coverage, they wouldn’t have
upgraded benefits for Medi-
care-eligible retirees. Benefits
for younger retirees would
have been reduced and possibly eliminated for all retirees.

It took some prodding by employers and organized labor for the
Equal Employment Opportunity Commission to see the disastrous
consequences that would resulted from the 3rd Circuit ruling.

Eventually, the EEOC saw the light and made a rule that exempt-
ed retiree health plans from age discrimination law. Unfortunately, a
misguided suit by AARP blocked the EEOC from implementing its
rule until last year. Any uncertainty as to the future of that rule came
to an end last week when the Supreme Court declined to get
involved, allowing the rule to stand. 

The end of the legal controversy, as we report on page 1, comes as
employers are redesigning their plans to try to provide meaningful
and affordable benefits. Fortunately, a court ruling will not get in the
way of that effort.

Nontraditional alliance
helps industry cause
TOO OFTEN, LAWMAKERS view issues involving insurance as being
of interest only to the insurance industry. 

So we’re glad that a broader-based consortium has coalesced to
oppose a couple of insurance-related ideas that supposedly promote
the public interest when we believe they will actually harm it. Those
ideas are to expand the already stressed National Flood Insurance
Program to cover wind damage, and to create new federal programs
that would require Washington to bail out state disaster funds or to
reinsure state property/casualty insurance programs.

The consortium includes two insurance organizations that might
be expected to oppose such a government intrusion into a function-
ing private market—the Reinsurance Assn. of America and the Assn.
of Bermuda Insurers and Reinsurers. 

But it also includes unlikely allies such as the Consumer Federation
of America, the Competitive Enterprise Institute and the National
Wildlife Federation. These groups, which aren’t known for agreeing
on many things, nevertheless recognize that expanding the NFIP and
putting the federal government on the hook for state mistakes is not
in the interest of the economy, the environment or the consumers
that such an expansion supposedly would protect.

We’re glad to see the insurance industry partnering with nontradi-
tional allies, and wish this effort well. If it proves successful, we hope
this broad-based consortium could be a model for other common-
sense efforts in the future.

In the real world,
benefit offerings for the
two groups of retirees
rarely are equal.
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‘Hard-market residue’ affects current pricing
Readers of these pages continue to be
provided with spot-on information
concerning falling pricing in the
property and casualty arena. Howev-
er, one has to wonder if this is due to
more-than-plentiful capacity and
lower combined ratios among other
issues. Perhaps we should reflect on
the residue of hard-market pricing
and coverage grants being afforded in
the casualty marketplace today. 

Hard-market pricing in the primary
casualty arena drove the risk manage-
ment community to increase
deductibles or retentions, assuming

more risk than before. While these
assumptions of risk were initially met
with trepidation and angst by some
buyers, in the years that followed,
these customers became more com-
fortable with these retentions and
renewed at these same levels. 

Despite the soft-market pricing
which followed, few buyers repaired
back to the lower levels retained. One
could surmise that the product of this
change in the profile of risk being
transferred equates to less insurance

See LETTERS page 14
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By William A. Boeck

Directors and officers liability insurers
want to know what is going on with
the companies they insure.

Most companies want to communi-
cate openly with their insurers. While
you might think D&O policies would
be structured to encourage such com-
munication, as demonstrated by the
terms governing reporting of poten-
tial claims, that isn’t always the case.
Paradoxically, reporting a potential
claim can be the basis for an insurer’s
declination of coverage.

Virtually all D&O and similar pro-
fessional liability policies are written

on a claims-made basis. For coverage
to apply, the claim must be made
while the policy is in effect. D&O poli-
cies usually give policyholders the
option to provide notice during the
policy period of circumstances that
could give rise to a claim. If the insur-
er finds the notice to be sufficient, any
future claim based on the circum-
stances described in the notice will be
deemed to have been made when the
notice was given.

For those unfamiliar with the policy
terms and conditions, the decision
whether to provide notice of a poten-
tial claim might seem easy. Telling an
insurer about a situation that may

result in a claim and thereby locking
in coverage should be a great idea,
right? Not necessarily. If the insurer
does not accept the notice as valid and
effective, a future claim based on the
facts in the notice may not be covered
under any policy.

It is not at all certain that an insur-
er will accept a notice of potential
claim as valid and effective. Indeed,
they are much less likely to do so now
than in years past. Older policy forms
typically required only that policy-
holders submit a general description
of the circumstances on which a
future claim would be based. Such
notices were seldom rejected as insuf-

ficient.
Today, most policy forms require

notices of potential claims to include
a significant amount of very specific
information. Policies typically require
policyholders to identify the potential
claimants and insured defendants,
wrongful acts likely to be alleged,
dates the acts were committed, rea-
sons for anticipating a claim and how
the policyholder became aware of the
circumstances being reported. If an
insurer deems a notice to be lacking, a
policyholder may try and shore it up
by supplying additional information.
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Contamination clouds insurability of NBCR risks
By Jack Seaquist

The Terrorism Risk Insurance Program
Reauthorization Act of 2007 that
became law last year extends the fed-
eral backstop another seven years. It
now covers losses due to domestic ter-
rorist groups while maintaining other
terms, including current “make avail-
able” provisions.

The backstop continues to cover
losses from certified terrorism events
irrespective of weapon type. However,
the program does allow policy exclu-
sions that are currently applied to loss-
es arising from causes other than ter-
rorism. For example, while there are
no allowable exclusions for workers
compensation losses, property insur-
ers exclude certain losses from nucle-
ar, biological, chemical and radiologi-
cal events, invoking the nuclear haz-
ard and pollution exclusions that exist
in many policies.

Indeed, the availability of insurance
coverage for such contamination is
scant. Both the Government Account-
ability Office and President’s Working
Group on Financial Markets, in their
reports issued in 2006, acknowledged
the industry’s understandable lack of
appetite for NBCR and concluded
there is little potential for any future
market development.

While the reauthorization does not
mandate NBCR coverage, which had
been proposed by the House of Repre-
sentatives, it does require a study of
the issue by the GAO, results of which
are due at the end of this year. The
study is to examine “the availability
and affordability of insurance cover-

age for losses caused by terrorist
attacks involving NBCR materials, the
outlook for such coverage in the
future, and the capacity of private
insurers and state workers compensa-
tion funds to manage risk associated
with NBCR terrorist events,” accord-
ing to the act.

In anticipation of the GAO study, it
is important to understand the insura-
bility aspects of NBCR contamination.
While there are similarities in the
effect of contamination across these
weapons types, here the focus is on
nuclear contamination. For nuclear
and radiological attacks, excluded
losses stem from the widely adopted
nuclear hazard exclusions, which
eliminate coverage for losses from
radiation or radioactive contamina-
tion. 

In the case of a nuclear bomb—a
worst-case scenario—there are four
predominant damage effects:

● Blast and shock 
● Thermal radiation 
● Initial nuclear radiation 
● Residual nuclear radiation con-

tamination, or fallout
In a surface nuclear burst, earth,

dust and debris are mixed up in the
fireball and contaminated. Larger par-
ticles immediately fall back to earth,
while the smallest particles may
remain suspended in the atmosphere,
dropping gradually over extended dis-
tances, even circling the globe. This
residual nuclear radioactive contami-
nation could represent an entirely
new kind of exposure for property
insurers.

Cleanup of this contamination is a

daunting proposition. All contaminat-
ed material (buildings and surface
material) must be dismantled,
removed from the scene and rebuilt
over a prolonged period. 

Radioactive contamination spreads
over substantial distances. The critical
question is: How much residual con-
tamination is acceptable? The lower
the acceptable level, the greater will be
the area needing decontamination
and the more intense will be the
decontamination effort.

Decontamination standards for
radioactivity were originally devel-
oped to handle accidental releases and
legislated cleanup of hazardous sites.
They were not developed for inten-
tional contamination caused by ter-
rorists in cities. For the general public,
the U.S. Nuclear Regulatory Commis-
sion requires its licensees to limit max-
imum radiation exposure to 100 mil-
lirem— or mrem, which is the unit
used to measure the equivalent dosage
of radiation absorbed by the human
body—per year above the normal
background level of radiation expo-
sure. However, the NRC specifies a lev-
el of no more than 25 mrem per year
following a cleanup after an NRC
license termination. An even tougher
standard—15 mrem per year—is estab-
lished by the Environmental Protec-
tion Agency for other sites with
radioactive contamination.

How do cleanup standards affect an
insurer’s exposure to radiological con-
tamination? In an analysis by the
Department of Energy’s Pacific North-
west National Laboratory, the area
requiring cleanup after a 0.7 kiloton

nuclear bomb, a small device, increas-
es from 179 square kilometers to 1,430
square kilometers (111 square miles to
887 square miles) when the cleanup
standard is raised from 100 mrem per
year to 15 mrem per year. This is an
eightfold increase in area and at least
that much in resulting costs.

The status of cleanup standards as
they might apply after a terrorist
attack is now the domain of the
Department of Homeland Security.
However, in its guidance for the late
cleanup phase, there is no stated
numerical standard. Instead, a process
is prescribed for reaching a consensus
well after the attack.

“Rather, a process should be used to
determine the societal objectives for
expected land uses and the options
and approaches available, in order to
select the most acceptable criteria,”
according to the DHS’ Protective
Action Guides for Radiological Disper-
sal Device and Improvised Nuclear
Device Incidents.

Insurers contemplating availability
of property coverage for radiation con-
tamination thus face considerable
uncertainty. Should the key stake-
holders decide to implement the strin-
gent EPA standard, the ground-up
event cost could be eight times greater
than if the standard defined for gener-
al population exposure were used.
Also, the applicable standard will not
be selected until after the event has
occurred. This uncertainty must be
resolved in legislation if insurance
coverage is to be made available for 
all of the currently excluded NBCR
losses.

Jack Seaquist is a senior
manager at AIR
Worldwide Corp. in
Boston.
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Proceed with caution when reporting a D&O claim

William A. Boeck is
senior vp, insurance and
claims counsel for
Lockton Financial Services
in Kansas City, Mo. See D&O page 12
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The policy may require it to do so
during the policy period, however.

Policyholders might be forgiven
for thinking that the notice provi-
sions of modern policies require a
degree of clairvoyance. Most insur-
ers understand the problem, and try
to be flexible where policyholders
have made a good effort to supply
the information required by the
policy. However, as a handful of
court decisions over the past couple
of years demonstrate, insurers take
the specific information require-

ments of notice clauses seriously,
and do not hesitate to litigate the
sufficiency of notices of potential
claims when they firmly believe the
requirements have not been met.

Generally speaking, courts have
carefully enforced the information
requirements for notices of poten-
tial claims. They have held that gen-
eral notices, such as one stating that
a policyholder’s bankruptcy could
give rise to D&O claims, are inade-
quate.

While courts have avoided mak-
ing stringent technical readings of
notice requirements, they have

required policyholders to provide
each piece of information required
by a policy, and have held that an
insurer is not required to engage in
conjecture or perform an investiga-
tion to find information missing
from a policyholder’s notice.

An insurer’s rejection of a notice
of potential claim can be fatal to
coverage in the event a claim is ulti-
mately made. D&O and other
claims-made policies exclude claims
arising from circumstances reported
to insurers under earlier policies.
Such “prior notice” exclusions will
apply even if an insurer rejected an

earlier notice of potential claim. To
be sure, it would be highly unusual
for the same insurer to reject a
notice of potential claim under one
policy and invoke a prior notice
exclusion in a subsequent policy. A
replacement insurer (or a replace-
ment excess insurer) might not hes-
itate to raise such a coverage
defense, however. Indeed, at least
one court held recently that a prior
notice exclusion could apply under
just such circumstances.

Given the very real risks flowing
from a policyholder’s failure to pro-
vide all of the specific information

required by policy notice clauses,
where policies make reporting of
potential claims optional, compa-
nies need to carefully consider
whether to provide such notice at
all. A policyholder might be better
off simply waiting for a claim to be
made. If the decision is made to
report the potential claim, great
care must be taken to give the insur-
ers all of the specific information
required by the policy. Failure to do
so, and to work closely with insur-
ers’ claims staff to manage the
acceptance of the notice, could be
catastrophic.

CONTINUED FROM PAGE 10
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Ask A Casualty Actuary

Setting loss reserves takes art and science
By Richard E. Sherman

Q: How much uncertainty is there in loss
reserve projections?

A: A loss reserve is an estimate of total
future payments to settle current open
claims. Also included are future pay-
ments on claims arising from inci-
dents that occurred previously, even
though a claim has not yet been filed.

Because projections of loss reserves
are forecasts of future events, they are
subject to a significant level of uncer-
tainty. Those future events are the
decisions made in settling individual
claims and contingencies affecting the
magnitude of claim payments, such as
changes in the medical condition of
the claimant or statutory or judicial
decisions affecting the rights of
claimants. The further into the future
those payments are made, the greater
the uncertainty as to the amounts. So,
reserves for excess workers comp are
much more volatile than those for
property.

One common way to get a handle
on reserve variability is to apply three
or more different reserving methods
and note how much the projections
differ. This exercise may seem unnec-
essary to accountants, whose training
encourages them to apply one accept-
able method and book the results.
Applying multiple methods often rais-
es questions requiring further investi-
gation. Why does the paid projection
indicate a loss reserve that is 50%
higher than that indicated by an
incurred projection? Understanding

how shifts in handling claims and the
settlement environment may cause
such differences can be illuminating.

Sometimes, a reserve method will
depend on one or more explicit
assumptions, such as the future rate of
inflation. When this is the case, one
can input a range of inflation assump-
tions and observe how much the indi-
cated reserve varies.

Another approach is to simulate the
claims settlement process. From past
history, we can see how the number
of claims can vary from year to year.
We note how frequently claims of dif-
ferent sizes have occurred. For exam-
ple, suppose 1% of claims historically
have been more than $10,000 and
0.1% have been more than $1 million.
We can then feed such statistics into a
computer model that simulates how
much total losses for a given number
of claims can vary. This exercise might
indicate that future payments will dif-
fer from the best estimate by more
than 10% roughly half the time, and

by more than 25% one-third of the
time. 

Keeping a track record is yet anoth-
er approach. How far off have past
estimates been? The reserve held at
year-end 2000 can be compared with
the total of all subsequent payments,
plus all current case reserves. While it
would not be surprising if that year-
end 2000 reserve proved to be way off
when only a few claims were
involved, what is troubling is that the
total reserve can be off significantly,
even for a large insurer with thou-
sands of claims. One would think that
with a large volume of claims, a high
level of accuracy would be achieved.
While this is true in a relative sense,
the tendency of the future to behave
differently than the past is an inher-
ently irresolvable problem. 

Follow-up studies have shown that
it is not uncommon for that year-end
2000 reserve to be off by more than
10% about two-thirds of the time.
Typically, the larger the insurer, the

less often they are off by more than
10%. But even for the largest insurers,
the year-end 2000 reserve tends to be
off more than 10% half of the time.
And they might be off by more than
25% more often than one would like
to think. There are clear parallels for
self-insurance program reserves. 

Uncertainty about loss reserves is
the primary reason that regulators are
concerned about insurers having an
adequate amount of surplus (net
worth) to weather the possibility of
adverse variations of actual future pay-
ments from booked reserves. A com-
plex series of analyses goes into the
regulators’ determination of the
amount of risk-based capital that each
insurer should have.

Since loss reserves are inherently
uncertain, why devote so much ener-
gy to estimating them? Typically, they
account for the lion’s share of an
insurer’s or a self-insurance program’s
liabilities. Coming up with an unbi-
ased best estimate of loss reserves is
critical to determining an adequate
funding level for the next fiscal year. 

In setting loss reserves, it makes
sense to add a reasonable provision for
adverse deviation above that best esti-
mate. In estimating the size of that
provision, applying some of the
approaches mentioned above can be
quite helpful. Having in mind the
chances that very large losses could
occur is important, since the presence
or absence of large claims is the
biggest contributor to uncertainty
about the future payout on current
claims.

This month’s column
on actuarial issues in the
casualty field is written
by Richard E. Sherman,
president of Richard E.
Sherman & Associates
Inc. in Ashland, Ore.
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Sometimes, a reserve method will depend on one
or more explicit assumptions, such as the future
rate of inflation. When this is the case, one can
input a range of inflation assumptions and observe
how much the indicated reserve varies.
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upheld the appeals court’s 2006 
ruling in favor of Mattel, but
remanded the case to the lower
court because of some unrelated
issues. Writing for the majority,
Associate Justice David Souter held
that the Federal Arbitration Act’s
grounds to seek modification of
awards are exclusive and cannot be
altered by private contract.

The court’s decision could have
some bearing on reinsurance 
arbitration agreements, according
to lawyers specializing in the 
area.

“There are several ways in which
this decision can impact the draft-
ing of arbitration clauses in reinsur-
ance agreements,” said Elliott Kroll,
a partner at Herrick, Feinstein 
L.L.P. in New York. “Clauses that
attempt to modify applicable law”
by requiring the parties to follow
“state arbitration statutes or alter
the scope of judicial review of an
award—to either broaden or narrow
such review—are clearly subject 
to this decision. It will also be inter-
esting whether arbitration provi-
sions which attempt to give the
cedent a choice of litigation or arbi-
tration will be impacted by this
decision. The clear, positive aspect
of this decision is to provide a
greater sense of finality to the arbi-
tral process consistent with concept
of efficiency of dispute resolution,”
he said.

“Generally people consider arbi-
tration final, but there are chal-
lenges at times. This will reinforce

the notion that parties cannot by
contract change the modality of
finality,” Mr. Kroll said.

“I think it has some effect,” said
Nick DiGiovanni, a partner in the
Chicago office of Locke Lord Bissell
& Liddell L.L.P.

“It really would affect those
agreements that try to expand or
contract the opportunities for any

of the parties to arbitration to either
challenge or expand the federal
court’s rights to examine an award.
In the reinsurance world, it’s rela-
tively unusual for an arbitration
agreement to try to do that,” Mr.
DiGiovanni said.

Others said the ruling may make
arbitration less attractive to some
businesses.

“If you can’t even contract for
judicial review now, small-business
owners will be less inclined to 
arbitrate because they cannot 
be sure that they will get justice,”
said Karen Harned, executive direc-
tor of the National Federation of
Independent Business’ Small 
Business Legal Center in Washing-
ton, which filed a brief supporting

Hall Street.
“The ruling limits the extent 

to which parties can agree to 
have their arbitration disputes
reviewed through an appeal in
court,” said Quentin Riegel, vp-
litigation and deputy general 
counsel at the National Assn. of
Manufacturers in Washington,
which was not involved in the case.
“Some companies may find that
unacceptable if they are not confi-
dent in the ability of an arbitrator to
apply the law properly to the dis-
pute,” thus discouraging arbitra-
tion, he said.

The general counsel for the New
York-based American Arbitration
Assn. hailed the decision as a
“good” for arbitration.

“The reason is it maintains 
arbitration as a cost-effective and
expeditious way for resolving dis-
putes,” said Eric Tuchmann. “If
agreements for expanded judicial
review are enforceable—and that’s
what the case was about—then 
arbitration becomes a prelude to 
litigation, which is completely 
contrary to its intended goal,” he
said.

“In actual practice, these agree-
ments for expanded review are very
rare, but this impacts the policy
implications for arbitration, which
are these competing goals of finali-
ty and cost-effectiveness on one
hand and party autonomy on the
other,” Mr. Tuchmann said.

Hall Street Associates L.L.C. vs. Mattel
Inc. U.S. Supreme Court. No. 06-0989;
March 25, 2008.

Gallagher acquires 
two companies
ITASCA, Ill.—Arthur J. Gallagher &
Co. has acquired Bankers Financial
Benefits of Oklahoma City and
Splinter Group Inc. of Park Ridge,
Ill.

Terms of the agreements were not
disclosed.

Bankers Financial Benefits is an
employee benefits consultant and
brokerage that specializes in the
banking and manufacturing indus-
tries. It will continue operating at its
Oklahoma City location.

Splinter Group is a retail broker
offering risk management, employ-
ee benefits and commercial proper-
ty/casualty services. It will relocate
to Gallagher’s headquarters in Itas-
ca, Ill., Gallagher said.

Smith Lanier & Co.
purchases Insuramerica
LOGANVILLE, Ga.—Smith Lanier &
Co. has acquired Loganville, Ga.-
based Insuramerica Aviation Inc.
Terms of the agreement were not
disclosed.

Insuramerica will be a subsidiary
of the 140-year-old brokerage and
will retain its name, employees and
location, West Point, Ga.-based
Smith Lanier said.

Global Risk Holdings 
purchases Florida TPA
MAITLAND, Fla.—Global Risk Hold-
ings and management members of
Maitland, Fla.-based North Ameri-
can Risk Services Inc. have pur-
chased all outstanding shares of
NARS from Clarendon National
Insurance Co.

NARS provides property/casualty
third-party administration services.
Raleigh, N.C.-based GRH is a con-
sortium of insurance management
companies specializing in providing
services to insurers, brokers, self-
insureds and associations.

Executives obtain
majority ownership
STERLING HEIGHTS, Mich.—Long-
time executives Daniel Gorczyca
and Louis Lapiana have acquired a
majority stake in U.S. Health Hold-
ings Ltd. of Sterling Heights, Mich.

Mr. Gorczyca is president and Mr.
Lapiana is executive vp of Automat-
ed Benefit Services Inc. and U.S.
Health & Life Insurance Co., both
units of U.S. Health Holdings.

U.S. Health Holdings administers
benefits for employers and munici-
palities, provides actuarial services,
and invests in technology and
health insurance industry advances.

U.S. Re Cos. 
moves headquarters
PEARL RIVER, N.Y.—U.S. Re Cos.
Inc. has moved its headquarters
from Manhattan to Pearl River, N.Y.
The company said the new location
will house its executive offices and

operational and support services,
including technology and actuarial
services.

The financial services and rein-
surance brokerage’s address is One
Blue Hill Plaza, third floor, P.O. Box
1574, Pearl River, N.Y. Telephone:
845-920-7100; fax: 845-920-7160.

N.J. insurance exchange 
to buy National Atlantic
FREEHOLD, N.J.—National Atlantic
Holdings Corp. said it has agreed to
be acquired by a subsidiary of Pal-
isades Safety & Insurance Assn., a
New Jersey-licensed insurance
exchange. 

Palisades Safety has agreed to pay
$6.25 in cash for the outstanding
common stock of National Atlantic,
a Freehold, N.J.-based property and
casualty insurer.

The deal, expected to close in the
third quarter, is subject to the
approval of National Atlantic’s
shareholders. 

New York signs pact 
for emergency training
NEW YORK—The New York City
Office of Emergency Management
has signed a contract with the sim-
ulation division of Environmental
Tectonics Corp., which makes and
installs equipment for the aerospace
and biomedical industries, to design
an advanced disaster management
simulator training system. 

The contract calls for the Orlan-
do, Fla.-based simulation division of
Environmental Tectonics to devel-
op a turnkey, multidiscipline team-
training system and a comprehen-
sive library of customized training
scenarios, post-event reviews and
evaluations.

The training system will become
part of New York’s citywide inci-
dent management system, accord-
ing to an Electronic Tectonics state-
ment.

Aon gets approval
to add to China branches
CHENGDU, China—The China Insur-
ance Regulatory Commission has
approved a proposal by Aon-Cofco
Insurance Brokers Co. Ltd. to set up
a branch in Chengdu, the capital of
China’s Sichuan province.

Aon-Cofco is a Shanghai-based
50-50 joint venture of Chicago-
based Aon Corp. and Cofco Ltd., an
oil and food importer and exporter.

The latest approval adds to exist-
ing Aon branches in Beijing, Nan-
jing and Guangzhou, China.

TO THE EDITOR: I am writing to
show my disappointment in your
March 10 opinion regarding the
mental and health parity bill that
requires the same level of medical
care. Your statement, “If there is
logic (Rep. McKeon’s comments) in
such an overly broad requirement,
other than enriching mental health
care providers, it escapes us. What
the provision effectively says is
regardless of whether a few people
or many have a diagnosis in the
manual, all such disorders require
coverage.” You are exactly right
that Webster’s dictionary defines
health as “the condition of being
sound in mind, body and spirit.”

Whether “some” people have
bipolar (disorder) or many have dia-

betes, they all require certain levels
of care, not for how many people
are diagnosed but based on the lev-
el of the individual’s diagnosis and
treatment required. Health coverage
includes the entire person, not
pieces of it. It seems to me that the
major concern would be to develop
ways to manage the care providers
and rate the quality of care. That is
how they should be using their
money to manage the health care of
their insureds. Politicians should
not make medical decisions on how
many people have this or that dis-
ease or to determine what mental or
physical disease should be covered
or not. Mental health care deserves
the same level of coverage as medi-
cal care.

Nina T. Brollier, PHR
Vp, Human Resources

Workers Compensation Fund
Murray, Utah

being purchased and prospectively
fewer losses being paid by the
respective carriers. Improved loss
ratios are a nice feature as well, until
the need for extra premium drives
competition to where we are today.

In addition, at times like these,
one may pause to reflect on prima-
ry casualty coverage currently being
traded in the market. While premi-
um and loss statistics serve to color
a picture of the market with a cer-
tain hue, have we ever looked at the

scope and breadth of the general lia-
bility policies being traded today in
comparison with those same forms
of coverage from several years back?
What is deemed as “clarifications
on intent of cover” translates to
most savvy buyers and brokers alike
as less coverage being afforded than
that which once was. 

Perhaps this is another reason
why carrier results are positive. Less
insurance is being provided to the
commercial buyer, which has to
lead to improved results. If not, why
“clarify the intent of cover” in the

first place? While some may dis-
agree, suggesting that terms are
negotiable, I would submit that
while rates continue to be reduced,
most underwriters do so with
integrity towards maintaining cov-
erage and form.

Yes, capacity, competition and
attractive loss ratios do drive the
market. Other, less apparent reasons
are doing so as well.

Joseph M. Buono, CPCU
Senior Vp

Wells Fargo Insurance Services
New York
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Letters to the editor

Write us
Business Insurance welcomes letters
to the editor. The section is intended
to be a forum for readers’ opinions
and comments. We reserve the right
to edit letters for clarity or space. We
will not publish unsigned letters.
Please send your letters to: Letters to
the Editor, Business Insurance, 360
N. Michigan Ave., Chicago, Ill.
60601-3806; fax: 312-280-3174; e-
mail: rcoccia@businessinsurance.com

Mental health deserves same level of coverage as medical care

Market
Moves

TO SUBMIT ITEMS
BI’s new Market Moves column 
reports on activities by insurance
industry companies and related
entities. Personnel changes appear in
Comings & Goings, while new product
offerings appear in Products &
Services. Please send Market Moves
news to: Kristin Gunderson Hunt,
Business Insurance, 360 N. Michigan
Ave., Chicago, Ill. 60601-3806;
khunt@businessinsurance.com. 
P&S items should be sent to Colleen
McCarthy at cmccarthy@business
insurance.com and C&G items should
be mailed to Joe Walker at the 
above address or e-mailed to
jwalker@businessinsurance.com.
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Arbitration:Ruling could affect reinsurance

‘The clear, positive aspect 
of this decision is to provide
a greater sense of finality 
to the arbitral process.’ 
Elliott Kroll, Herrick, Feinstein L.L.P.





“Companies will lose the ability
to cover what their resources will
allow,” Mr. Wojcik said. 

While the success at the state lev-
el may increase pressure to pass the
federal bill, health care experts say it
is difficult to predict how the bill
will fare in Congress.

“It is very difficult to pass manda-

tory health care legislation. There is
a lot of resistance in Congress to do
it,” said Tom Billet, a senior consul-
tant with Watson Wyatt Worldwide
in Stamford, Conn.

Parity for prosthetic coverage
may face hurdles similar to those
experienced by mental health pari-
ty legislation, he said. 

The House earlier this month
cleared its version of the mental

health parity legislation on a 268-
148 vote (BI, March 10). That
action, following last year’s Senate
passage of a more limited parity
measure, sets the stage for a confer-
ence committee to try to work out
the differences between the two
bills. Congress first passed mental
health care parity legislation in
1996 and the latest bills would
expand that law. 

“Look how long it has taken to
produce bills on mental health par-
ity legislation. This can be an ardu-
ous process,” Mr. Billet said. 

Aside from the mental health
care parity measure, other health
care benefit mandates that
Congress has approved include 
a 1978 law that requires group
health care plans to provide the
same coverage for pregnancy and

childbirth; a 1986 law that requires
employers to extend group health
coverage to former employees 
and dependents in termination 
of employment, death and divorce 
situations; and another 1996 
law that requires health plans 
to offer at least 48 hours of 
inpatient coverage after a vaginal
birth and 96 hours of coverage after
a Caesarean.
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ADVERT OF CREDITOR MEETINGS
IN THE HIGH COURT OF JUSTICE 

(OF ENGLAND AND WALES)
CHANCERY DIVISION
COMPANIES COURT
IN THE MATTER OF

PACIFIC AND GENERAL
INSURANCE COMPANY LIMITED

(“P&G”)
IN LIQUIDATION

AND IN THE MATTER OF THE COMPANIES ACT 1985
NOTICE IS HEREBY GIVEN that, by an order dated 17 January
2008 made in the above matter, the High Court of Justice of
England and Wales has directed that meetings (“Meetings”) be
convened of the Scheme Creditors (as defined in the proposed
scheme of arrangement referred to below) of the above named
company (“P&G”) for the purpose of considering and, if
thought fit, approving (with or without modification) a scheme
of arrangement proposed to be made between P&G and the
Scheme Creditors pursuant to section 425 of the Companies
Act 1985 (“Scheme”). The Court has directed that the Meetings
be held on Monday 9 June 2008 at The Chartered Insurance
Institute, 20 Aldermanbury, London, EC2V 7HY commencing
at 12 midday (UK Time). 
All Scheme Creditors are requested to attend the relevant
Meeting(s) at such time and place either in person or by proxy.
Registration will commence at 10 am and Scheme Creditors are
requested to arrive no later than 11.15 am in order to register.
Scheme Creditors may attend and vote in person (or, if a
corporation, by a duly authorised representative) at the relevant
Meeting(s). Alternatively they may appoint another person,
whether a Scheme Creditor or not, as their proxy to attend and
vote in their place.
The proposed Scheme and the Explanatory Statement required
to be provided pursuant to Section 426 of the Companies Act
1985 (the “Explanatory Statement”), the notice convening the
Meetings (the “Notice”), details of how to obtain the voting and
proxy form for use at the Meetings (the “Voting Form”) and the
Claim Form Pack (“the Claim Form”) have been circulated to
known potential Scheme Creditors and to those existing
London Market Brokers believed to have placed business with
or on behalf of P&G.
This documentation and information may be obtained from the
website at www.gt-pandg.com (the “Website”) or on request
from LCL Insurance Services Limited (“LCL”) as follows:
Address: LCL Insurance Services Limited, Cornhill House, 
32 Cornhill, London EC3V 3SG 
By Phone: + 44 (0) 20 7398 5600
By E-mail: pacific.general@lcl-group.com
By Fax: + 44 (0) 20 7623 4352
Marked for the attention of: Michael Tolhurst
Scheme Creditors are requested to return their completed and
signed Voting Forms to LCL in accordance with the above
contact details by 17:00 hours (London time) on Friday 6 June
2008. Alternatively, Scheme Creditors may hand their Voting
Form in at the registration desk prior to the Meetings if
attending in person or by proxy. However, Scheme Creditors
are urged to return the Completed Forms in advance of the
Meetings. Faxed and e-mailed Forms of Proxy and Voting
Forms will be accepted if legible but Scheme Creditors are
requested to send originals, to be received by Michael Tolhurst
at LCL, no later than 17:00 hours (London time) on the date
which falls 7 days after the Meeting.
By the said order, the Court has appointed Ipe Jacob of Grant
Thornton UK LLP or, failing him, Richard White (also of Grant
Thornton UK LLP) to act as Chairman of the Meetings and has
directed the Chairman to report the result of the Meetings to the
Court.
Any Scheme Creditor who is unclear about or has any question
concerning the action it is required to take in order to vote on
the Scheme should contact LCL.
If approved by the requisite majority of Scheme Creditors, the
Scheme will be subject to the subsequent sanction of the Court.
DATED: 19 MARCH 2008

LEGAL NOTICE

FSA AND COBRA ADMINISTRATION
The University of California is now accepting bids for the following plans:
• Flexible Spending Account (FSA) Administration – effective January 1, 2009
• COBRA Administration – effective May 1, 2009

The University of California is comprised of 10 campuses, 5 medical centers, and 1 De-
partment of Energy lab. The University’s health plans currently cover over 140,000
active and retired employees.

Organizations wishing to bid must meet certain minimum pre-qualifying criteria to
submit a proposal.  For example:
• Currently provides COBRA/FSA administrative services for at least one client of

the University’s size and complexity. Further, a client satisfying this requirement
is listed as an RFP reference.

• Currently provides COBRA/FSA administrative services to a minimum of 75,000
FSA and/or COBRA participants in company book of business.

If you wish to respond to the Pre-Qualifying questionnaire, please go to:
http://www.ucop.edu/purchserv/rfp/welcome.html

An organization that wishes to receive a proposal must submit a signed confirmation
that it meets all applicable pre-qualifying criteria. This confirmation must be received
no later than 4:00 pm PDT on Monday, April 7, 2008 without exception. The deadline
for proposal submission is Monday, May 12, 2008. Commissions or service fees
of any kind will not be payable by the University.

EOE/AA

REQUEST FOR PROPOSALS REQUEST FOR PROPOSALS

An International Reinsurer is looking for a
Sr Cat Specialist who can understand and
apply reinsurance pricing concepts, reserv-
ing or profitability computer models, has a
strong understanding of coverages, factors
and trends for pricing and writes spread-
sheets to handle actuarial problems in Ex-
cel or similar program and has proficiency
in Cat modeling software such as RMS,
AIR, and MSP.  Must have bachelor’s de-
gree in Business Administration or a relat-
ed field and a min of 2 years experience in
cat, or the equivalent combination of edu-
cation and experience.  Job site in Los An-
geles area. Full Time position.  Competitive
salary and benefits.  Contact us at:
Business Insurance, Box 3260
360 N. Michigan Ave., Chicago, IL 60601
BIBox3260@BusinessInsurance.com.

HELP WANTED

PROFESSIONAL MARKETPLACE
To place your ad, contact Tina Vasilakis at (312) 649-5340  /  fax: (312) 649-7937  /  E-mail: tvasilakis@BusinessInsurance.com

Business Insurance, Classified Department, 360 N. Michigan Ave., Chicago, IL  60601-3806. Call for details on blind box and internet advertising

Guards • Investigators • Alarms
WC • GL/Professional • Umbrella

1-800-665-7304
www.brownyardprograms.com

SPECIALTY RISKS

BUSINESS RESOURCES

Actuarial Work-Products
Cost-efficient online services

for your health care plan.
www.awpse.com
1-336-759-2035

ACTUARIAL

Mark your
Calendar. . .

Contact Tina Vasilakis at
312-649-5340 For Details

Business Insurance will once again publish
four special issues devoted to coverage of the
RIMS 2008 Annual Conference & Exhibition . . .

April 14 RIMS Conference & San Diego Preview
Ad Closing April 8

April 28 Risk Manager of the Year
Ad Closing April 22

May 5 RIMS Conference - News
Ad Closing April 29

May 12 RIMS Conference - Trends
Ad Closing May 6

CONTINUED FROM PAGE 4

Parity: Prosthetic coverage legislation may face hurdles in Congress
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NEWS
Disclosing environmental risks 
a growing concern in Canada
New Ontario rules
boost publicly traded 
companies’ liabilities

By GLORIA GONZALEZ

TORONTO—Publicly traded Canadi-
an companies must improve disclo-
sure of environmental risks and lia-
bilities in their financial statements
or face shareholder lawsuits, legal
and environmental experts say. 

Companies trading securities in
Ontario will have to comply with
new regulatory guidelines designed
to ensure that environmental issue
disclosure complies with securities
legislation and provides meaningful
information to make investment
decisions. Failure to comply with
the guidelines would increase litiga-
tion exposure for Canadian compa-
nies from shareholders alleging mis-
representation, inadequate or
incomplete disclosure.

“This is a far more comprehensive
requirement for disclosure around
the environmental footprint of
Canadian companies,” said Alister
Campbell, president and chief exec-
utive officer of Zurich Canada in
Toronto. “It’s going to ensure that
companies more vigorously evaluate
their environmental exposures.”

In a recent review of 35 compa-
nies for which the Ontario Securi-
ties Commission is the principal
regulator, the OSC found that many
companies relied on generic envi-
ronmental disclosures in their
financial statements and only a few
had appropriately detailed environ-
mental risk disclosures.

Many companies listed on the
Toronto Stock Exchange, for exam-
ple, included a standard discussion
of environmental estimates in their
financial statements with little or
no analysis or did not discuss the
environmental estimates at all, the
commission found. One company
simply stated that it is responsible
for its share of environmental costs
and maintains insurance for envi-
ronmental risks, but there is no
guarantee that insurance will cover
all environmental claims, according
to the OSC review.

“We are of the view that boiler-
plate disclosure is insufficient
because it does not specifically iden-
tify how the estimate relates to that
issuer, and therefore does not pro-
vide meaningful information to
investors,” the OSC said.

One of the reviewed companies
did provide a detailed analysis of its

environmental liabilities, including
a breakdown of estimated reclama-
tion costs for both its closed and
open mines and provided the basis
and methodology to make the 
estimates, according to the OSC
review.

The OSC declined to identify the
companies reviewed but said they
operate in environmental services,
industrial products, mining, oil and
gas, steel, transportation services or
utilities sectors.

“They key is (the OSC) is trying to
make people step up and illustrate
to their financial investors that

there is environmental risk and the
degree of environmental liabilities,”
said Greg Dunn, vp and environ-
mental manager for Canada for XL
Insurance in Toronto. “There’s a
focus on making sure every organi-
zation’s financial statements are
correct, so I think from that respect
it’s important.”

The commission, though, did 
not state the extent to which 
companies must examine and esti-
mate potential environmental lia-
bilities.

“I think that’s one of the sleeper
issues—to what extent a company
has to uncover those liabilities and

disclose them,” said Robert
Fishlock, senior environmental
partner at Blake, Cassels & Graydon
L.L.P. in Toronto. “I don’t know
what the answer is to what that dis-
closure should be, but it’s very
much a moving target.”

Adequate and complete financial
statement disclosure has added
importance since passage of Bill 198,
a 2005 amendment to Ontario’s
securities law that created civil liabil-
ity for inaccurate or incomplete dis-
closures in the secondary market.
Alberta, Manitoba, Quebec and
Saskatchewan have followed with
similar laws (BI, Nov. 14, 2005).

“Obviously, a failure to make
proper disclosure of material envi-
ronmental issues could give rise to
liability to issuers, directors and offi-
cers, and others caught within the
scope of these rules,” said Christo-
pher Jones, a partner in the Blake
securities group in Toronto.

Bill 198 eliminated the reliance
barrier that had barred many class
action lawsuits, so investors will not
have to prove they relied on the
environmental disclosures to file a
claim, he said. “If someone can
demonstrate that there was a mis-
representation in the adequacy of
prior disclosure, then there is a lia-
bility issue,” Mr. Jones said.

Certain companies may have a
harder time providing adequate
environmental disclosure than oth-
ers, but corporations generally have
access to this information and will
be able to respond to the new dis-
closure requirements, said Shawn
Denstedt, a Calgary-based partner
and co-chair of the environmental
group of Osler, Hoskin & Harcourt
L.L.P. “It’s just going to be a much
bigger task than it has been in the
past,” he said.

Energy companies, for example,
already assess environmental expo-
sures due to other regulatory obliga-
tions, so it would be relatively
straightforward for them to provide
adequate disclosure. However,
financial institutions will have to
enhance their disclosure of environ-
mental risks.

Risk managers, brokers and insur-
ers are already evaluating environ-
mental risks as part of the under-
writing process and can use this
information to provide the required
public disclosure, Zurich’s Mr.
Campbell said.

“My instinct in this case is that
the risk managers for publicly trad-
ed companies will have thought
through all of these already,” Mr.
Campbell said.

DISCLOSURE REQUIREMENTS
The Ontario Securities Commission has
issued guidelines to ensure Canadian
companies that trade on the Toronto
Stock Exchange adequately disclose envi-
ronmental risks and liabilities. The
guidelines require companies to:

■ Provide detailed discussions of
their estimates of environmental
liabilities and explain that the esti-
mates are “highly uncertain.” 

■ Quantify costs associated with
environmental protection require-
ments and the actual or potential
effect on financial and operational
results. 

■ Evaluate and describe the actual
or potential effect that a compa-
ny’s environmental policies may
have on operations, including qual-
ifying the costs associated with
these policies when the informa-
tion is reasonably available and
would provide meaningful informa-
tion to investors. 

■ Discuss in detail risks related to
national or international environ-
mental laws material to a compa-
ny’s operations, including whether
the company is in compliance with
these laws and the costs of com-
pliance. 

Risk managers seek
cultural shift to make
workplace safety No. 1

By MICHAEL BRADFORD

MILAN, Italy—A deadly plant fire
in northern Italy and legislation
that increases penalties against
companies that fail to protect their
workers have Italian risk managers
worried about growing employer
liability exposures. 

The risk managers met earlier this
month to discuss the issue during a
seminar held in conjunction with
the annual general assembly of the
Associazione Nazionale dei Risk
Manager e Responsabili Assicu-
razioni Aziendali, the Italian risk
management association. The coun-
try needs a cultural shift, risk man-
agers said, if businesses are to prop-
erly address the widening liability.

“For risk managers, it is one of the
most important concerns because
the culture in Italy is such that loss
prevention is not at the top,” said
Paolo Rubini, ANRA’s vice chairman
and director of risk management at
Telecom Italia S.p.A. in Milan. 

Workplace safety and employer
liability have come under scrutiny
lately in Italy after a December fire
at a ThyssenKrupp A.G. steel plant
in Turin killed seven workers. The
blaze triggered a public outcry
against unsafe working conditions,
with thousands marching in Turin
to demand safer workplaces. Much
of the public’s anger was aimed at
ThyssenKrupp, including charges
that it operated an unsafe plant. 

In a statement, ThyssenKrupp said
there was no confirmation that safe-
ty violations contributed to the fire.

Employer liability is a key topic in
Italy, particularly after the
ThyssenKrupp fire, said Mauritzio
Micale, corporate risk and insurance
management director at STMicro-
electronics N.V., which has its man-
ufacturing facilities in Italy. 

“Our management is asking about
employers liability,” said Mr. Micale.
“They want to know about the cov-
erages, directors and officers expo-
sure,” and other issues that could
leave them vulnerable, he said. “Peo-

ple are becoming scared because at
the end of the day the legal responsi-
bility is with the employer.” 

“This subject is very hot,” said
Marco Terzago, risk manager with
SKF Industrie S.p.A., a bearing man-
ufacturer in Airasca, Italy. “There is
an increase in the number of acci-
dents on the job,” and the
ThyssenKrupp fire has stirred the
public and politicians to act. 

As the general public has become
more focused on workplace safety,
the Italian Council of Ministers
recently passed a decree that is
expected to come into force later
this year and will increase penalties
levied against employers that are
found to violate workplace safety
regulations, Mr. Terzago said. 

Last August, a decree was passed
revising previous law and modify-
ing penalties that can be assessed
against companies that violate cor-
porate governance regulations, Mr.
Terzago said. Under the legislation,
companies that violate health and
safety regulations can face the same
restrictions on their business activi-
ty that previously were levied only
for governance missteps, he said. 

The revised law calls not only for
employers to police their own opera-
tions in complying with health and
safety regulations, but also creates
liability in some cases if subcontrac-
tors violate those rules, a measure
that Mr. Terzago said is particularly
hard on companies. “It says you
have to put in a system of controls
that is very difficult to implement.”

The current climate of safety
awareness could bring benefits, but
it is in danger of slipping past before
Italians can use it to make meaning-
ful changes, according to Mr.
Micale. “Safety is a topic everyone is
willing to listen to,” he said. 

Italian companies need to focus
on making safety an ingrained part
of the work culture and lifestyle, said
Mr. Micale. Training, information
resources, awareness programs and
other efforts are needed, he said. 

Even with its reputation of taking
workplace safety somewhat lightly,
Italy is not as far behind some oth-
er countries in managing the
employer liability exposure, said
Roberto Muscogiuri, risk manager at
Enel S.p.A., a Rome-based utility. 

AP PHOTOS

Fire investigators inspect a plant owned by German steelmaker ThyssenKrupp
A.G. near Turin, Italy, where a blaze last December killed seven workers.

Manufacturers in Italy
face heightened liability



you’re seeing pressure on top-line
premium growth,” which became
more severe as the year went along,
he said.

The industry is at a point “where
we’re going to see further loss ratio
deterioration and pressure on rev-
enues, where fewer companies will
earn an adequate return on capital,”
Mr. Auden said.

Competition intensified this
year, Mr. Lane said. “We see noth-
ing stopping that in the near term.
Margins are still at well above aver-
age; returns are still well above aver-
age; claims inflation is still benign;
and although we don’t think that is
sustainable, underwriters are react-
ing to that and getting more aggres-
sive,” he said. 

“We think it’s going to be sort of
a slow grind over the next year to
year-and-a-half, as the market
adjusts to a more competitive 
pricing environment,” Mr. Lane
said.

“It’s hard to tell if this is really
going to be a more shallow soft
market as some people seem to be
arguing, or if we’re just in the early
stages of what had happened in the
mid-’90s through 2001,” said John
D. Gwynn, managing director at
Memphis, Tenn.-based investment
firm Morgan Keegan & Co. Inc.
“Unfortunately, the only way we’ll
know for sure is in retrospect.”

Others say the extremes of the
cycle have moderated. 

“The primary issue is execution
through a softening market,” said
Andrew Colannino, vp in the P/C
division for Oldwick, N.J.-based
A.M. Best Co. Inc.

“I think because of the pricing
tools that are out there, and the
good fundamentals in the industry
and the financial transparency from
Sarbanes-Oxley, that the peaks

won’t be as high as they have been
in the past, and the valleys won’t be
as deep,” he said.

Insurers’ enterprise risk manage-
ment capability today is the “basis
for encouragement that the pricing
cycle this time around may be a bit
shallower and a bit shorter than
past ones. We’ve been referring to it
as a soft landing,” said Thomas S.
Upton, managing director of finan-
cial services ratings, North Ameri-
can insurance, for Standard &
Poor’s Corp. in New York. 

But 2008 “is going to be the

moment of truth for that, because
pricing is coming down” and com-
petition is increasing, Mr. Upton
said.

“The magnitude and the breadth
of the softening is a concern,” said
John L. Ward, chief executive offi-
cer of Cincinnati-based Cincinnatus
Partners L.L.C. “Virtually all lines of
commercial business are in double-
digit softening mode and with no
signs that is going to turn anytime
soon. So there will continue to be
pressure on results over the next 12
to 24 months.”

“We still have a stable outlook for
the industry,” said Jeff Berg, senior

vp with New York-based rating
agency Moody’s Investors Service.
While pricing is expected to moder-
ate over the near to medium term,
“there still are lines of business
where there’s reasonable profitabili-
ty,” he said.

Observers also note that the
industry has an excess of capital,
which could lead to more stock
buyback programs, competitive
underwriting, and increased merg-
ers and acquisitions (see story).

“The industry’s never been very
good at reducing capital voluntari-
ly,” and “we don’t see that being
any different this time,” Mr. Lane
said. “We think it’s going to be a
slow process of underlying margin
deterioration until underwriters
become a little more disciplined,
and that could take a couple of
years, absent some sort of unusual
loss scenario.”

Cliff Gallant, an analyst with
Keefe, Bruyette & Woods Inc. in
New York, said, “We’re seeing a lot
of share repurchasings and some
increasing of dividends.” But insur-
ance company managers are trying
to be cautious because the subprime
credit crisis may make it more diffi-
cult to raise capital. 

“They’re trying to husband capi-
tal a little more carefully than you
might otherwise expect” given their
current capital positions, Mr. Gal-
lant said.

Mr. Upton said there also is con-
cern—should there be a repeat of
the catastrophes of 2005—whether
the capital markets would replace
lost capital as quickly as the markets
did following that year.

“Companies are managing their
capital position very carefully” and
are “acutely aware of the fact that a
superabundance of capital retained
within an organization inevitably
leads to bad pricing decisions,” Mr.
Upton said.
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Ranked by net income. All amounts are in thousands of dollars.

Corporate Property/casualty operations
Percent Net Percent Percent
increase Consolidated Combined Combined premiums increase Policyholder increase

Net (decrease) revenues ratio ratio written (decrease) surplus (decrease)
income 2007-2006 2007 2007 1 2006 1 2007 2007-2006 2007 2007-2006

American International Group Inc. $6,200,000 (55.9 $110,064,000 90.3 89.1 $47,067,000 4.9 $37,705,000 15.4 

Travelers Cos. Inc. 4,601,000 9.3 26,017,000 87.4 88.1 21,618,000 2.2 22,878,000 9.2 

Hartford Financial Services Group Inc. 2,900,000 7.4 25,900,000 90.8 89.3 10,440,000 (2.1) 19,204,000 1.7 

Chubb Corp. 2,807,000 11.0 14,107,000 82.9 84.2 11,872,000 (0.8) 12,950,000 14.0 

ACE Ltd. 2,578,000 11.8 14,154,000 87.9 88.1 11,598,000 (1.4) 16,677,000 16.8 

Liberty Mutual Insurance Co. 1,518,000 (6.6) 25,961,000 103.0 101.7 17,199,000 11.9 14,154,000 16.7 

Cincinnati Financial Corp. 855,000 (8.0) 4,259,000 90.3 94.3 3,117,000 (1.9) 4,306,000 (9.4)

CNA Financial Corp. 851,000 (23.2) 9,885,000 94.8 96.4 6,773,000 (3.7) 8,511,000 4.6 

SAFECO Corp. 707,800 (19.6) 6,208,800 91.4 87.3 5,639,800 — 2,958,600 (24.3)

American Financial Group Inc. 383,200 (15.5) 4,404,700 83.3 87.6 2,712,400 2.0 2,158,800 (11.0)

Old Republic International Corp. 272,466 (41.4) 4,091,031 91.9 90.3 2,122,055 4.4 2,536,764 9.7 

RLI Corp. 175,867 30.6 652,345 71.4 84.1 538,763 (2.3) 774,422 2.4 

Argo Group International Holdings Ltd. 143,800 35.7 1,000,000 99.4 93.9 854,200 0.9 947,000 23.3 

Cumulative $23,993,133 (23.8 $246,703,876 90.8 90.3 $141,551,218 2.8 $145,760,586 9.3 

(1) Includes dividends (2) Statutory 
Source: BI survey, company reports 

% %%%)

Property/casualty insurers’ 2007 year-end results
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Mergers and acquisitions
seen continuing in 2008
Expect more mergers and acqui-
sitions this year, many
observers say.

Driving the trend, they say,
will be the industry’s overcapi-
talization; lack of organic
growth in a softening market;
desire for business and geo-
graphic diversification; and the
weak dollar, which is likely to
attract foreign investors.

“I’ve actually been somewhat
surprised that we haven’t seen
more consolidation activity, but
it could be we’re just in the ear-
ly stages of the softening mar-
ket,” said John D. Gwynn, man-
aging director at Memphis,
Tenn.-based investment firm
Morgan Keegan & Co. Inc.

Capital market uncertainty
“provides less attractive financ-
ing options for an acquisition,”
said James B. Auden, senior
director at Chicago-based Fitch
Ratings. “That may be a hinder-
ing factor at the moment.”

“With the weak dollar, I
think it’s highly likely that for-
eign companies will be coming
into this market and spurring
more M&A activity,” said John
L. Ward, chief executive officer
of insurance consultant Cincin-
natus Partners L.L.C. in Cincin-
nati. “The economics are there.
It’s a logical next step.”

“I think it’s a good time to
buy,” said Cliff Gallant, an ana-
lyst with Keefe, Bruyette &
Woods Inc. in New York. “A lot
of the property/casualty compa-
nies have a good reserve posi-
tion, and with the dollar being

weak, it’s pretty attractive” for
foreign firms that are likely to
be interested in smaller P/C
insurers.

“There’ll be a steady and pret-
ty healthy M&A market,”
although volume will be down
from last year, said Jim Amen, a
partner with Philo Smith & Co.,
a Stamford, Conn., a boutique
investment bank specializing in
insurance.

“There are more buyers than
sellers at the moment, even
with the credit market prob-
lems,” said Mr. Amen, who said
activity could pick up at the end
of the year. “Most of the interest
is in specialty commercial insur-
ers.”

“There’s been quite a bit of
activity already over the past 12
months,” which has slowed
recently “because of the volatil-
ity in the stock market and the
weakness in commercial lines
overall,” said Mark Lane, an
analyst with William Blair &
Co. in Chicago. 

But “lack of growth, the need
to diversify both by line of busi-
ness and geography” will push
consolidation. “I think sellers
are…adjusting their expecta-
tions down because valuations
have come down so much over
the last six months,” Mr. Lane
said. 

“That might take a quarter or
two, but the drivers of consoli-
dation are there, and we expect
to see more as the stock market
stabilizes a little bit,” he said.

—By Judy Greenwald

CONTINUED FROM PAGE 3

Results: P/C insurers’ net income declines

‘We think it’s going to be
sort of a slow grind over
the next year to year-
and-a-half, as the market
adjusts to a more
competitive pricing
environment.’
Mark Lane, William Blair & Co. 
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health care has been stable in the
past few years and even rose slight-
ly last year, according to research by
benefit consultant Mercer L.L.C. in
New York.

There are other signs of renewed
employer interest in retiree health
care plans. Since its launch in 2005,
the number of employers joining a
program that enables colleges and
universities to sponsor retiree
health care plans has climbed to 52
from 29, with more institutions
expected to join.

“There is a growing confidence in
our program,” said Ken Cool, presi-
dent of Emeriti Retirement Health
Solutions in New Windsor, N.Y.

CCoommppeettiittiivvee  aaddvvaannttaaggeess  
A key driver in offering retiree

health care plans, experts say, are
corporate concerns that, without
such programs, employees will
work longer than they or their
employers want because the
employees can’t afford to buy cov-
erage on their own, potentially
keeping unproductive workers on
the job and blocking advancement
of talented younger employees.

Without a retiree health care
plan, “You create a workforce man-
agement issue. Some employees,
who may no longer be fully
engaged and would rather be
retired, stay on,” said Dave Ostern-
dorf, a principal with Towers Perrin
in Milwaukee. “That is a negative
result for employers and employees
and that is why employers are again
taking a look at these plans,” he
added.

Additionally, some employers say
that offering retiree health care
plans will give them a competitive
advantage at a time when many
organizations have folded their pro-
grams.

“It will give us a distinct advan-
tage in recruiting and retaining
employees,” said Bill Detwiler, asso-
ciate vp-human resources and busi-
ness services at Southern Methodist

University in Dallas, which joined
the Emeriti program in January.

PPllaann  ddeessiiggnnss  ddiiffffeerr
Even so, the plans that are being

put in place are radically different
and cheaper than the retiree health
plans that once dotted the corpo-
rate universe.

“These are not your father’s
plans,” said Rick McGill, a consul-
tant in the Atlanta office of Hewitt
Associates Inc. Benefit levels under

the newer designs are not guaran-
teed and retirees are not protected
from medical cost inflation, Mr.
McGill added.

Indeed, because those old-style
plans were designed to provide a
defined health care benefit,
employers were fully exposed to
escalating liabilities that resulted
from increased life expectancies and
medical inflation. Those costs were
more than many employers could
afford and such plans continue to
dwindle. 

“There is no going back to where
we once were. Employers are not
signing up for unlimited liabilities,”
said Michael Thompson, a principal
with PricewaterhouseCoopers L.L.P.
in New York.

By contrast, the new-style plans
largely are defined contribution,
meaning employers are limiting

their liability to a fixed amount.
“The employer defines the

amount. The employer agrees to
contribute X amount per month,”
said Rich Stover, a principal with
Buck Consultants L.L.C. in Secau-
cus, N.J.

While the designs vary, today’s
plans typically center on accounts
to which employers, and sometimes
employees, contribute. When they
retire, former workers can use the
accumulated contributions to pay

premiums for health coverage,
including Medicare premiums and
costs that fall under plan
deductibles.

For example, under a new pro-
gram that Ford Motor Co. began
offering in January to pre-Medicare
and Medicare-eligible non-union
retirees, it contributes $1,800 a year
per person plus another $1,800 for
that person’s spouse to a health
reimbursement arrangement. For
pre-Medicare retirees, Ford contin-
ues to provide health care plans,
though its contribution is capped at
what it paid in 2006, with retirees
paying future cost increases.

Under Southern Methodist’s
plan, employees age 40 and older
contribute $50 a month pretax to
accounts, which SMU matches.
Employees also can make addition-
al contributions.

RETIREE HEALTH CARE PLANS STABILIZING
Percentage of employers offering retiree health care plans

Source: Mercer L.L.C.
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Retiree: Health care plans exempt from
Age Discrimination in Employment ActSubprime-related claims 

to hit P/C insurers over time
The subprime mortgage crisis
could affect property/casualty
insurers because of the still
undetermined amount of
claims they may have to pay
stemming from the coverage
they provided to financial insti-
tutions, observers say.

They note, though, that
these directors and officers and
errors and omissions claims
payments are likely to be spread
out over a period of years.

Thomas S. Upton, managing
director of New York-based
Standard & Poor’s Corp.’s
financial services ratings, North
American insurance, said while
estimates of insurers’ exposure
to D&O and E&O claims range
as high as $20 billion, “we don’t
see the basis for accurately pro-
jecting that at this time.”

The exposure “will depend
on a number of factors as this
situation plays out,” he said.
When that happens, it “will
probably be significant, but its
realization will also be spread
out over a period of time. It
isn’t like a $20 billion hurricane
that hits overnight.”

Observers say the credit crisis
will not significantly affect P/C
insurers’ investment portfolios.

“You’ll see some level of 
capital writedowns in the
investment portfolios, which
are credit sensitive, but not any-
where near what you’re going
to see in the life insurance
industry,” said Mark Lane, an
analyst with William Blair &
Co. in Chicago.

According to the Insurance
Information Institute, life insur-
ers’ investment portfolios are
more heavily weighted to mort-
gage loans and real estate than
are property/casualty insurers’
portfolios.

Most P/C insurers are very
conservative in their invest-

ments and are “not reaching for
high investment yields, so I
think they’re relatively OK,”
said Cliff Gallant, an analyst
with Keefe, Bruyette & Woods
Inc. in New York.

The stocks of both New York-
based American International
Group Inc. and Bermuda-based
XL Capital Ltd. have “been
under a lot more pressure over
worry about their holdings,”
said Mr. Gallant.

Both, though, are “more
than just simple property/casu-
alty companies,” Mr. Gallant
said. “For the most part, the
industry is in a pretty good
position.”

AIG’s 2007 net income
reflected an $11.47 billion pre-
tax charge for a net unrealized
market valuation loss related to
its AIG Financial Products
Corp.’s super senior credit
default swap portfolio. XL’s
year-end results reflect $1.5 bil-
lion in charges that are primari-
ly related to its investment in
financial guarantee insurer
Security Capital Assurance Ltd. 

James B. Auden, senior direc-
tor at Chicago-based Fitch Rat-
ings, said another element in
the credit crunch is problems
related to financial guarantee
insurers and their ratings down-
grades. 

He said P/C insurers do have
very big positions in insured
municipal bonds, but the
underlying credit quality of the
original bond issues are “still
generally very strong.”

P/C insurers are “more buy-
and-hold investors, and they’re
generating decent enough cash
flows, they don’t need to sell
these investments now, so they
should be able to hold them to
maturity and not have realized
losses,” Mr. Auden said.

—By Judy Greenwald

Retiree health care plan designs unaffected by appeals court decision
WASHINGTON—A federal appeals
court decision that threatened to
expose employers with main-
stream retiree health care plans to
a torrent of age discrimination
suits ultimately had no impact on
plan design. 

Initially, there was disbelief
when the 3rd U.S. Circuit Court of
Appeals in August 2000 ruled that
the Age Discrimination in
Employment Act applied to retiree
health care plans.

Under that ruling, the court
said ADEA allows suits against
employers that provide a lower
level of benefits to older retirees
than to younger retirees. 

To prevent a charge of age dis-
crimination, the court ruled, an

employer would have to equalize
health care benefits provided to
retirees eligible for Medicare and
retirees under age 65 or spend the
same amount of money for health
care benefits for the two groups. 

This so-called equal-benefits/
equal-cost safe harbor is a part of
the ADEA, but prior to the 3rd Cir-
cuit ruling, it had been applied
only to benefits provided to active
employees, not retirees. 

In a single stroke, the decision
put virtually all corporate retiree
health care plans in legal jeop-
ardy. Typically because of Medi-
care, which retirees become eligi-
ble for at age 65, older retirees
receive smaller health care bene-
fits than younger retirees.

After initial alarm, though,
employers did not change the
design of their retiree health care
plans.

“Employers took a wait-and-see
attitude. There really was a feeling
that reason would prevail,” said
Cara Jareb, director of retiree med-
ical benefits consulting with Wat-
son Wyatt Worldwide in Arling-
ton, Va.

Indeed, as Dave Osterndorf, a
principal with Towers Perrin in
Milwaukee noted, complying
with the ruling would have
required drastic action. 

Few, if any, employers could
afford to boost Medicare-eligible
retirees’ benefits equal to what
they provided to younger retirees.

Most likely, employers would
have either reduced younger
retirees’ benefits to put them in
line with benefits provided to old-
er retirees, or employers would
have eliminated retiree health
care plans, experts said. 

While the Equal Employment
Opportunity Commission, the
federal agency that enforces
ADEA, initially embraced the
appeals court ruling, strong lobby-
ing from employers and unions
prompted the EEOC to move
away from it. In 2001, the EEOC
said it would not enforce the rul-
ing and, in 2004, it proposed a
rule exempting retiree health care
plans from ADEA, assuring
employers they could continue to

offer a two-tier system of benefits
without having to fear age dis-
crimination suits.

The EEOC’s change in position
ended any lingering employer
concerns about the 3rd Circuit
decision, Ms. Jareb said.

Still, it wasn’t until this month
that the issue finally came to an
end. After the EEOC in 2004 pro-
posed its ADEA retiree health care
plan exemption rule, the AARP
sued to block its implementation
and was initially successfully.

Ultimately, courts said the rule
could be implemented and last
week the Supreme Court declined
to intervene, effectively allowing
the rule to stand.

—By Jerry Geisel



LLiiaabbiilliittyy  sshhiieelldd

Partially upholding a 2006 dis-
trict court ruling, the 2nd Circuit
Court ruled that further fact-finding
by the courts is necessary before it
can be determined whether state or
federal laws granted the city and its
contractors immunity from the
Sept. 11-related lawsuits. In addi-
tion, the appeals court said it could
not rule on defendants’ argument
that claims are pre-empted by a
state law, as it lacked jurisdiction to
do so. 

In response to the city and con-
tractors’ arguments that failure to
grant them immunity would make
contractors less likely to respond in
future disasters, the appeals court
wrote: “We observe that private

contractors, unlike volunteers or
conscripts, are paid for their services
and able to pass along the cost of
liability protection to the govern-
ment, either by including the cost
of liability insurance in their con-
tract or by seeking indemnification
from the government.”

In response to the ruling, Marc
Jay Bern, a partner at Napoli Bern
Ripka L.L.C., the New York law firm
representing the plaintiffs, said:
“The heroes of 9/11 have the green
light, finally, to go forward in trials
and ultimately to get the just com-
pensation that is well-deserved for
the time that they spent in selfless
work in cleaning up the site follow-
ing the attacks.”

However, Michael Cardozo, the
city’s corporate counsel, said the
appeals court “did not reject the city
and contractors’ immunity defense,

but held only that the district court
correctly ruled that the immunity
could not be disposed of without
further development in the district
court of facts pertinent to that
immunity.”

Still, he said, New York and its
contractors “are disappointed with
the court’s decision” but are “confi-
dent that as the facts unfold in the
district court, the city and contrac-
tors will be found to be immune
from lawsuits over our response to
the terrorist attack.”

He also said the city is consider-
ing whether to appeal the decision.

DDeeffeennssee  ccoosstt  rruulliinngg  
In a separate but related action,

the U.S. District Court for the
Southern District of New York
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tory fallout that many of those
insurers have faced as a result.

In violation of the federal racke-
teering law, several insurers in
recent years have used their posi-
tions as board members of the
workers comp reinsurance pool in
which they all participated to cover
up their premium reporting mis-
deeds, AIG charges.

At the same time, the insurers—
including Hartford Financial Ser-
vices Group Inc., Liberty Mutual
Insurance Co. and Travelers Cos.
Inc.—have attempted to force AIG
to make up for its premium report-
ing shortfalls multiple times and
have tried to damage the insurer’s
reputation, AIG charges.

The pool, the National Workers
Compensation Reinsurance Pool,
consists of 600 insurers that share
losses generated by poor workers
comp risks that cannot obtain cov-
erage in the voluntary market.
Those risks must purchase coverage
through states’ residual markets.

Pool members share the losses by
reinsuring the workers comp under-
writers that states assign to provide
coverage to residual market policy-
holders. Each pool member’s share

of a state’s residual market losses is
based on the member’s share of that
state’s total voluntary market pre-
mium volume.

AIG’s suit also names the Boca
Raton, Fla.-based National Council
on Compensation Inc., which
administers the pool. AIG contends
the NCCI has failed to address the
pool’s premium underreporting
problems despite conducting sever-
al examinations that highlighted
the issue.

AIG argues that the defendants’
scheme drove up losses for other
NWCRP members that accurately
reported their workers comp premi-
um volume.

AIG also alleges that the scheme
inflated the insurer’s own workers
comp pool losses, even though AIG
admitted in a $1.64 billion settle-
ment with then-New York Attorney
General Eliot Spitzer that it had
underreported its premium volume
since 1974.

As part of the January 2006 settle-
ment with Mr. Spitzer, AIG apolo-
gized for its actions and agreed to
establish a $343 million fund to
compensate the NWCRP.

But the pool asserts that the fund
is inadequate.

The pool negotiated with AIG for

more than a year after the Spitzer
settlement in an effort to get the
insurer to add to the fund. Negotia-
tions between the two sides broke
off last year, however. The pool
asserted that AIG refused “to own
up” to its conduct. 

AIG complained in court papers
that it could not settle because the
pool refused to provide financial
information that would allow the
parties to reconcile all pool mem-
bers’ accounts.

In May 2007, the NWCRP sued
AIG in federal court in Chicago,
seeking $1 billion in damages (BI,
May 28, 2007).

Separately, workers comp insur-
ers in Minnesota also filed federal
racketeering and state law charges
against AIG, claiming the state’s
$1.2 million share of the Spitzer set-
tlement was inadequate (BI, July 23,
2007). However, a federal district
court on Friday dismissed the case,
though the plaintiffs can refile their
state law charges in state court.

AIG countersued the NWCRP last
year but filed its case in New York
state court. Because of the pending
action in Chicago, a New York
judge dismissed AIG’s action.

In its latest lawsuit, AIG listed
several measures that the defendant

insurers used to underreport their
workers comp premium volume.

For example, AIG charged that
the insurers:

● Passed along their assigned risk
plan expenses to voluntary market
policyholders but then either did
not record revenue from those
charges or inappropriately coded
them as revenue from another line
of business.

● Delayed reporting a portion of
their voluntary market premiums
until a later period when the insur-
ers calculated they could achieve
better results in the residual market.

● Falsely reported policyholders’
payroll information and then
accounted for a portion of the work-
ers comp premium they collected as
premium from another line of cov-
erage.

In recent years, NWCRP board
members have tried to sabotage AIG
by blocking states from drawing on
the fund AIG established after set-
tling with Mr. Spitzer, a measure
designed to force AIG to contribute
far more than it owes the pool, the
insurer said. 

The board members also prevent-
ed NCCI from conducting investi-
gations and disclosing information
that would show premium underre-

porting by other pool participants,
including the board members, AIG
contends. Those amounts would
reduce the amount AIG owes the
pool, it asserts.

AIG also claims the board mem-
bers have engaged in a deliberate
effort to damage the insurer’s repu-
tation by preventing the insurer
from resolving the issue.

In a written response, the
NWCRP stated: “Refusing to own
up to its own false reporting con-
duct, AIG has now filed false 
claims frivolously attacking the
National Pool’s Board of Governors
for taking action against AIG to
legitimately protect the financial
interests of the remainder of the
participating companies of the
National Pool.”

Representatives of Hartford, Lib-
erty Mutual and Travelers would
not comment.

A representative of one pool
member, which did not wish to be
identified, said the Spitzer settle-
ment did not address some premi-
um reporting problems that AIG’s
own general counsel identified in a
1992 memo. The pool attempted
for 18 months to resolve the issue
with AIG, but “AIG essentially
refused to cooperate.”

CONTINUED FROM PAGE 1

AIG: Accuses other workers comp insurers of illegally cutting losses

PODCAST TAKES YOU BEHIND THE HEADLINES
“This Week in Business Insurance” 

is a new weekly podcast that reviews the headlines in each new issue of
Business Insurance and interviews reporters for in-depth insights 

to the top stories of the week.  
Listen to these audio reports online at www.BusinessInsurance.com/thisweek

or subscribe to this free podcast on iTunes.
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WTC: Health suits allowed to proceed

See WTC next page
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Rescue personnel work amid the rubble of the former World Trade Center in
New York one day after terrorists flew two planes into the Twin Towers on
Sept. 11, 2001.



ordered the city’s excess insurers to
defend the city and its contractors
in the personal injury cases. 

U.S. District Judge Alvin K. Heller-
stein, the judge appointed to over-
see all WTC-related litigation, also
ordered the insurers to work out
among themselves how much each
will pay.

Those insurers, which collectively
wrote $75 million in excess umbrel-
la coverage, include certain under-
writers at Lloyd’s of London, certain
London Market insurance compa-
nies, Assicurazioni Generali S.p.A.
and General Security Indemnity Co.
of Arizona. 

Liberty Mutual Fire Insurance Co.
of Boston, which had provided $4
million in primary coverage, settled
with the city a little over a month
ago.

The city also has an additional $1
billion in excess coverage through

WTC Captive Insurance Co., a non-
profit captive formed in December
2004 with a $1 billion grant from
the Federal Emergency Manage-
ment Agency as part of the Air
Transportation Safety and System

Stabilization Act. 
ATSSSA was passed shortly after

the Sept. 11, 2001, terrorist attacks
to limit the liability of New York
and airline companies, provide
funding to compensate victims, and
authorize creation of a captive
insurer that would both defend and

indemnify the city against claims
associated with the WTC disaster.
The act capped the city’s liability at
$350 million or its insurance cover-
age limits, whichever is greater.

In a statement, WTC Captive said
it was pleased with the district
court’s coverage decision and said it
would work with Lloyd’s and the
London insurers to determine how
much each should pay. 

WTC Captive, which has been
paying defense costs on behalf of
New York and its contractors in the
underlying litigation, filed the suit
against the other insurers. Those
insurers have asserted various rea-
sons why they have not been pro-
viding defense cost coverage,
including late notice of claims and a
pollution exclusion in the policies.

“We believe, based on the plain
language of the contracts, that there
is an unambiguous pollution exclu-
sion, which should result in the
insurers not being responsible for

defense costs with respect to the res-
piratory claims,” said Fred Reinke, a
partner at Dewey & LeBoeuf L.L.P.
in Washington, who represents the
insurers. “We also believe that it
was premature for the court to grant
summary judgment to the WTC
Captive in light of several open fac-
tual issues that need to be resolved,”
he said.

One of those factual issues yet to
be addressed is whether New York’s
contractors’ insurance is likely to
respond to any of the claims, Mr.
Reinke said.

He also said the insurers are con-
sidering appealing the decision.

In Re: World Trade Center Disaster
Site litigation, 2nd U.S. Circuit Court
of Appeals, 06-5324-cv; March 26,
2008. Also: WTC Captive Insurance
Co. Inc. vs. Liberty Mutual Fire Insur-
ance Co., et. al.; U.S. District Court for
the Southern District of New York; 07
Civ. 1209 (AKH); March 21, 2008.
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must make sure that the applications
include all of the information for
each plan member required by the
Centers for Medicare and Medicaid
Services for payment under the
program. The tax-free government
subsidy is available to employers
that provide drug benefits to
Medicare-eligible retirees that are at
least equal to drug benefits available
under Medicare Part D.

Xerox has D&O cover
to help fund pact
Xerox Corp. has up to $100 million of
directors and officers liability
insurance limits to respond to its
$670 million settlement of a
securities class action lawsuit,
according to a source. Chubb Corp.,
which wrote $25 million of limits, led
the coverage, and Marsh Inc. placed
the program, the source said.
National Union Fire Insurance Co. of
Pittsburgh, Pa., a subsidiary of
American International Group Inc.,
also provided Xerox $25 million of
low excess layer limits, according to
sources. National Union had

attempted to rescind its coverage,
but a New York state court thwarted
the insurer in November 2004. The
settlement resolves an eight-year-
old securities lawsuit.

Accounting firm forms
Dempsey Partners
Forensic accounting and consulting
firm Dempsey, Myers & Co. has
formed Dempsey Partners L.L.C.
Based in Wilton, Conn., the new firm
is led by John D. Dempsey and 10
other senior executives in New York,
Chicago, Dallas, Houston, San
Francisco and Los Angeles. Dempsey
Partners will focus on business
interruption risks as well as 
large property damage assessments,
disaster response consulting,
forensic analysis, corporate 
and employee fraud investigations,
and commercial litigation 
services.

Prescription benefit 
cost hikes slowing
U.S. employers have adopted a range
of options in their benefit plans to
moderate rising pharmacy costs,
mainly through promoting the use of
generic drugs, a survey concludes.
Prescription drug costs in 2007 rose
an average of 9.3% among
employers with 500 or more
employees, while overall medical
costs rose 5.1%, according to a
recent survey by Mercer L.L.C. By
comparison, a 2000 survey revealed

that drug benefit costs rose an
average of 18.3% and health benefit
costs rose 6.6%. 

Aspen gets approval
for Lloyd’s syndicate

Aspen Insurance Holdings Ltd. has
received approval from Lloyd’s of
London to establish a new Lloyd’s
syndicate. Syndicate 4711, which will
start underwriting in April, renews
certain participations on selected
classes of business currently written
by its existing U.K. company, Aspen
Insurance UK Ltd. These classes
include energy, marine, hull, liability,
transportation-related liability,
aviation and certain types of
specialty reinsurance lines. Aspen
executives said the company plans to
write approximately $100 million in
premiums through Syndicate 4711
this year. 

Generali gets OK
for nonlife in China
Italian insurance giant Assicurazioni
Generali S.p.A. has received approval
to open a nonlife branch in Daqing,
China. Generali China Insurance Co.
Ltd. was formed in April 2007 as a
50/50 joint venture between the
Trieste, Italy-based insurer and China
National Petroleum Corp. Generali
and CNPC have operated a joint
venture life insurance company,
Generali China Life Insurance Co.
Ltd., since 2002 in the Guangdong

province. The property/casualty
branch has 500 million yuan ($70.9
million) in registered capital and will
write both personal and commercial
lines coverages.

Ironshore unit to write 
health care liability
Property/casualty insurer Ironshore
Inc. is launching IronHealth, a
division that will write risks in the
health care liability sector.
IronHealth, which will be based in
Simsbury, Conn., initially will focus
on hospital professional liability,
managed care errors and omissions
liability and long-term care
professional liability, according
to its Bermuda-based parent
company. Ironshore formed in 2006
as a property insurer and
subsequently launched specialty
divisions IronPro, writing
professional liability coverages, and
IronBuilt, writing builders risk and
contractors liability.

MMC names CEO 
for Kroll unit
Marsh & McLennan Cos. Inc. has
named Ben Allen president and chief
executive officer of Kroll Inc., the
company’s risk consulting and
technology group. Mr. Allen, who was
appointed chief operating officer of
Kroll in July 2007, succeeds Simon
V. Freakley, who was named CEO of
a newly formed MMC corporate
advisory and restructuring unit.

News
In Brief
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Stock Index
[3/24 - 3/28]

Up-to-the-minute data for all 82
companies that comprise the 
BI Stock Index can be found at 
www.IndustryFocus.com.

LARGEST GAINS

Gainsco Inc. . . . . . . . . . . . . . . . 11.14%

AXA . . . . . . . . . . . . . . . . . . . . . . 8.81%

SCOR S.A. . . . . . . . . . . . . . . . . . 6.67%

AEGON N.V.. . . . . . . . . . . . . . . . 5.34%

Fairfax Financial Holdings . . . . 5.15%

LARGEST LOSSES

Ambac Financial Group . . . . . -13.28%

Selective Insurance Group. . . -13.10%

XL Capital Corp. . . . . . . . . . . . -7.90%

Citigroup Inc. . . . . . . . . . . . . . -7.42%

Allmerica Financial Corp. . . . . -7.33%

Source: Financial Content Inc. 
http://financialcontent.com

Percentage change of BI Stock Index
vs. key indicators

BI STOCK INDEX �
2734.08 0.02%

DOW JONES �
12216.40 -1.17%

S&P 500 �
1315.22 -1.07%
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WTC: NYC, contractors denied immunity from lawsuits

‘The heroes of 9/11 have
the green light, finally, to
go forward in trials.’ 
Marc Jay Bern, 
Napoli Bern Ripka L.L.C.
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Come on baby, light my fire and marine
It’s not the end, my friend, for Doors key-
boardist Ray Manzarek’s attempt to get St. Paul
Fire & Marine Insurance Co. to cover an “adver-
tising injury” he suffered in a dispute with Doors
drummer John Densmore.

The two have been feuding for years over Mr.
Manzarek’s touring with guitarist Robby Krieger,
the Doors’ other surviving member, as The
Doors of the 21st Century.

The original Doors dissolved following the
1971 death of frontman Jim Morrison. 

Mr. Densmore sued Mr. Manzarek and his
Doors Touring Inc. for, among other things, eco-
nomic loss and damage to his “reputation and
stature by causing people to believe that he was
not, and is not, an integral and respected part of
The Doors band, or is one member who can be
easily replaced by another drummer,” according
to court papers.

A state trial court found Mr. Manzarek liable

on some claims but awarded no damages. In the
process, Mr. Manzarek and the touring company
rolled up legal fees of more than $3 million. He
attempted to collect some of that from commer-
cial general liability coverage issued by St. Paul
that covered “advertising injury” and other
exposures. 

Mr. Manzarek notified St. Paul in early 2003 of
the Densmore suit; St. Paul responded that it was
investigating the claim but believed it was not
covered. In March 2003, the insurer denied the
claim. Mr. Manzarek sued St. Paul, but in 2006,
the U.S. District Court for the Central District of
California dismissed the claim.

Last week, a three-judge panel of the 9th U.S.
Circuit Court of Appeals ruled that the district
court erred by dismissing Mr. Manzarek’s com-
plaint, abused its discretion by failing to allow
Mr. Manzarek and DTI to amend the complaint,
and told the court to reconsider the issue.

Store throws a curve
in Red Sox promotion
It’s a sales promotion that Chicago Cubs
fans would love to see their team spoil by

winning its first World Series champi-
onship in 100 years (really, that’s no
exaggeration). 
Other Major League Baseball teams

also could—and more likely will—have the
opportunity to cross up the customers of
Jordan’s Furniture, which again is offer-
ing free furniture if the Boston Red Sox
repeat their
2007 cham-
pionship
season. Just
as it did last
year, the East Taunton,
Mass.-based retailer, a sub-
sidiary of Berkshire Hathaway
Inc., has purchased insurance to cov-
er at least a portion of the cost of any
giveaway.

Thousands of customers who pur-
chased items from Jordan’s Furniture
over a six-week period during a similar
promotion last year ended up with free
furniture after the Red Sox won the
2007 World Series.

This year, the promotion period of
March 25-April 27 is eight days shorter,
and the BoSox have to do more than just
win the World Series. The team has to
win the first four games of the best-of-
seven MLB championship. The Red Sox
swept last year’s Series with the Col-
orado Rockies, but the 2007 furniture
promotion was based only on the team
winning the baseball crown, even if that
had taken all seven games.

A Jordan’s Furniture spokeswoman
acknowledged that the store’s customers
face lower odds of winning free furniture
this year, but she would not discuss
changes in the promotion or the store’s

insurance coverage. 
But a baseball statistic suggests that

Jordan’s Furniture likely will not be filing
a claim after the fall classic in October,
even if the Red Sox repeat. In baseball’s
modern era beginning in 1903, only the
New York Yankees have swept the World
Series in consecutive years, according to
the Baseball Almanac. Boston’s nemesis
did it three times: in 1927
and 1928, 1938 and 1939,
and in 1998 and 1999. 

ZUMA PRESS

Members of the The Doors and an insurer have
been involved in disputes arising from recent
tours by a partial version of the band.

Some people will do almost anything to
get Hannah Montana tickets—even if it
involves fraud.

Garrett Dalton, 41, a Connecticut
correctional officer who was collecting
workers compensation due to a back
injury, reportedly was suspended from
his job and arrested after news crews

photographed him competing in a
radio station-sponsored 40-yard
dash—in high heels and a dress—to
win Hannah Montana tickets.

Mr. Dalton, who was charged
with one count of workers compen-
sation fraud and faces up to 20 years
in prison if convicted, is scheduled

to appear in New Haven Superior
Court on April 8, reports said. 

Mr. Dalton injured his back
on June 11, 2007, while lift-

ing a box of toilet paper
and soap at the New
Haven Correctional
Center, reports said. By
Nov. 14, 2007, when
he returned to work,
he had collected
more than $5,200 in
benefits.

However, on Oct.
17, 2007, news crews

and photographers
allegedly filmed him run-

ning the dash while clad in wom-
en’s clothing and carrying an egg on a
spoon in an effort to score much-covet-
ed Hannah Montana tickets. 

Mr. Dalton didn’t win the
race, but his boss reported-

ly spotted his picture in
the newspaper. 

Two become
members 
of Oprah’s
lawsuit club
Don’t count lawsuits among Oprah Win-
frey’s favorite things. 

The reigning queen of daytime televi-
sion is fending off two lawsuits, one filed
by a  former fan claiming she was injured
in a mad dash for seats at Ms. Winfrey’s
talk show in Chicago and another claim-
ing Ms. Winfrey stole the idea for her
reality TV show “Oprah’s Big Give.”

Orit Greenberg is seeking $50,000 in
damages, claiming Harpo Studios failed
to control the crowd when she was
pushed down the stairs in December
2006, suffering “severe and permanent
injuries.” 

Meanwhile, Darlene Tracy of Boston
filed a copyright infringement suit claim-
ing she created and presented the idea
for a reality TV show called “The Philan-
thropist” to Ms. Winfrey’s producers in
early 2005. While a federal judge report-
edly dismissed the lawsuit earlier this
month, Ms. Tracy has appealed.

The queen of talk isn’t talking publicly
about either suit. 

A spokeswoman for Harpo Studios
reportedly said the organization does
not comment on pending litigation. How-
ever, the spokeswoman in another
report said Ms. Tracy’s claims are “with-
out merit.”

Drag race
ends with  
charge of
comp fraud KRISTA KENNELL/ZUMA PRESS

NYT PHOTOS

Oprah Winfrey faces a lawsuit 
charging that she stole the idea 
for her show ‘Oprah’s Big Give.’

Customers of Jordan’s 
Furniture hope Red Sox 
ace Josh Beckett can help 
the team sweep this year’s
World Series.

Contributing: Jeff Casale,
Mark A. Hofmann,
Dave Lenckus, Colleen
McCarthy
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