
United workers appeal
pension takeover

The union representing United
Airlines flight attendants is asking
a federal district court to overturn
a bankruptcy court ruling earlier
this month allowing the airline to
turn over its massively
underfunded pension plans to the
Pension Benefit Guaranty Corp.,
which will terminate them. The
AFA, which represents 21,000
United flight attendants, filed the
appeal in the U.S. District Court for
the Northern District of Illinois. The
PBGC estimates it would have to
pay out about $6.6 billion in
guaranteed benefits in the
terminations, by far its biggest
loss.

Allstate drops Florida
commercial coverage
Battered by last year’s hurricanes,
Allstate Corp. will no longer write
commercial property insurance in
Florida and is increasing personal
lines property rates to pay for a
new reinsurance program. Allstate
filed a plan with regulators to
gradually discontinue its
commercial lines business written
for around 16,000 policyholders.
Allstate will continue to write
commercial automobile business in
the state. In addition, the insurer is
buying a two-year reinsurance
contract that will provide coverage
if the insurer’s losses reach $800
million in a single year or $1.6
billion over two years. The
coverage will respond after
payments by the Florida Hurricane
Catastrophe Fund.

Texas enacts
asbestos criteria
Texas Gov. Rick Perry has signed
into law a measure that requires
people alleging asbestos- or silica-
related injuries to meet specific
medical criteria before their cases
can proceed in court. Texas is the
fourth state in a year to implement
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Gallagher settles with 
Illinois for $27 million

By SALLY ROBERTS

ITASCA, Ill.—Following in the footsteps of the
world’s three largest brokerages, Arthur J. Gal-
lagher & Co. reached a settlement with state offi-
cials last week to end probes into its compensa-
tion practices.

J. Patrick Gallagher Jr., president and chief ex-
ecutive officer of the world’s fourth-largest bro-
kerage, said he hopes the $27 million agreement
reached with Illinois Attorney General Lisa Madi-
gan and Illinois Insurance Director Michael
McRaith will serve as a nationwide settlement
with other state investigators.

Under the agreement, Gallagher will pay resti-

tution to policyholders nationwide and reform
its business practices (see box, page 30). The set-
tlement was made to address concerns by Illinois
officials that the brokerage steered business to in-
surers in return for “huge payments” that were
not fully and clearly disclosed to clients.

The agreement follows similar settlements
made by the world’s three largest brokerages:
Marsh & McLennan Cos. Inc., Aon Corp. and
Willis Group Holdings Ltd.

While no lawsuit was filed against Gallagher,
the Illinois investigation revealed that Gallagher
accepted millions of dollars of contingent com-

Page 11 Page 14
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AIG investigation
could be headed
to criminal stage
More civil suits filed

By JUDY GREENWALD

NEW YORK—As American International Group
Inc. continues to grapple with civil litigation and
other fallout from its accounting problems, crim-
inal charges reportedly are being considered in
connection with New York Attorney General
Eliot Spitzer’s investigation of the insurer. 

Mr. Spitzer is presenting evidence to a New
York grand jury, which will decide whether to is-
sue indictments, according to a Friday report by
Bloomberg. 

AIG Senior Vp Joseph Umansky testified in ex-
change for immunity from charges that may
stem from the proceedings, the report stated.

An AIG spokesman declined to comment, and
representatives for Mr. Spitzer could not immedi-
ately be reached.

Mr. Spitzer in April indicated that he would
not pursue criminal charges against AIG itself,
noting that, based on the cooperation of the in-
surer’s board and senior management and on in-
vestigators’ knowledge at that point, “we believe
that a civil resolution with the corporation will
ultimately be achievable.” (BI, April 11)

AIG said in May that it would restate its finan-
cials for several periods because of improper ac-
counting for certain transactions, including a
$500 million loss-portfolio transfer with General
Re Corp. that is a focus of the investigation by
Mr. Spitzer and the U.S. Securities and Exchange
Commission (BI, May 9).

Meanwhile, two pension plans filed lawsuits
against AIG last week. 

The Baton Rouge-based Teachers’ Retirement
System of Louisiana charged in its suit that two
AIG-affiliated companies—C.V. Starr & Co. Inc.
and Starr International Co. Inc.—received “hun-
dreds of millions of dollars” in payments from
unnecessary or undisclosed transactions with
AIG, which ultimately wound up in the pockets
of AIG directors and executives.

The lawsuit, which was filed in Chancery
Court in Delaware, charges current and former

FSA rule change expected to boost
use of accounts by employees
Government relaxes “use-it-or-lose-it”

By JERRY GEISEL

WASHINGTON—The Treasury Department’s eas-
ing of its “use-it-or-lose-it” rule for flexible spend-
ing accounts is likely to boost participation, ben-
efiting both employers and their workers.

The Treasury Department, responding to con-
gressional pressure, last week agreed to modify
the 21-year-old rule, which requires FSA partici-
pants to forfeit unused account balances at the
end of a plan year.

Under the revision, announced in Notice
2005-42, plan participants can apply unused ac-
count balances to pay for health care and depen-
dent care expenses incurred in the first two-and-

one-half months of the next plan year.
While the optional grace period is available

immediately, employers will have until the end
of the plan year to amend their plan documents
to reflect the change.

Treasury Department officials, who have been
considering the issue for about six months, said
the relaxing of the use-it-or-lose-it rule will ease
end-of-year spending binges when employees
rush to spend unused FSA balances to prevent
their forfeiture.

“The new rule will give workers with FSAs
more time to pay for medical and dependent care
expenses and will ease the year-end spending
rush prompted by the prior rule,” Secretary of
Treasury John Snow said in a statement.

On Capitol Hill, where legislators had been
pressing Treasury to ease or drop the use-it-or-
lose-it rule, the change in policy was welcomed
as a common-sense move.

“An artificial deadline doesn’t make sense. I
appreciate the Treasury Department’s response to
my request to take a fresh look at this decades-old

See FSA / page 31

FSAs by the numbers
Health care flexible spending accounts

�� PPaarrttiicciippaattiioonn  rraattee::  1166%%      
�� AAvveerraaggee  ccoonnttrriibbuuttiioonn:: $$11,,118888

Source: Hewitt Associates Inc.
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Several tort reform measures
mired in congressional debates

By MARK A. HOFMANN

WASHINGTON—The U.S. House Judiciary
Committee could approve legislation that
would subject attorneys who bring frivolous
lawsuits to mandatory sanction as early as
this week.

The committee had been slated to consider
the Lawsuit Abuse Reduction Act on May 18
as it worked its way through a series of tort-re-
lated bills. But the committee had to adjourn
before it could do so, owing to continuing de-
bate over a measure that would protect
firearms sellers and manufacturers against lia-
bility arising from the criminal or unlawful
misuse of a firearm by a third party.

Meanwhile, the Senate Judiciary Commit-
tee continued to grapple with a bill that
would create a new no-fault trust fund to re-
place the current litigation-based system for

compensating victims of asbestos-related dis-
eases. Backers of the Fairness in Asbestos In-
jury Resolution Act failed to complete
markup of the bill last week, casting further
doubt on whether they would be able to com-
plete their work on the bill before Congress’
Memorial Day recess.

LARA backers remain optimistic that the
measure will be sent to the full House soon.
The bill would require federal judges to im-
pose sanctions on attorneys who bring
frivolous lawsuits in federal court. Rule 11 of
the Federal Rules of Civil Procedure currently
allows judges to sanction lawyers who bring
frivolous suits but does not require them to
do so. The measure would also apply to law-
suits deemed frivolous that were filed in state
court if a state judge were to find that the case

LARA highlights

Among the highlights of the Lawsuit
Abuse Reduction Act, H.R. 420, are
provisions that would:

�  Require federal judges to sanction
attorneys who bring frivolous lawsuits.

�  Prevent so-called “forum shopping” be
requiring that personal injury lawsuit be
brought only:

--Where the plaintiff resides.

--Where the alleged injury occurred.

--Where the defendant’s principal place
of business is located.

See TORT REFORM / page 30

States hit public employees
with smoking surcharge

By RUPAL PAREKH

As private- and public-sector employers in-
creasingly target smoking as a key contributor
to rising health care costs, some states are
telling their workers to kick the habit or pay
the price. 

Beginning July 1, Georgia will impose a sur-
charge of $40 per month—or $480 a year—on
the insurance premiums of state workers,
public school teachers and other school per-
sonnel, if they or covered family members use
tobacco.  

“As a self-funded plan, we collectively bear
the burden of everyone’s health status,” said a
spokeswoman for the Georgia Department of
Community Health in Atlanta.

Last fall, the state’s health plan, with the
help of outside consultant Deloitte Develop-
ment L.L.C., projected a $446.1 million short-
fall for the insurance fund in the 2006 fiscal
year, due to mounting health care costs.

Georgia’s plan covers nearly 646,000 mem-
bers and dependents.

Among the proposals presented to lawmak-
ers to address the deficit was the employee to-
bacco-use surcharge, which won approval
with expectations of generating about $16
million a year.

Smoker screening

Under Georgia’s program, state workers
during open enrollment will be asked, “Have
you or any of your dependents used tobacco
products in the previous 12 months?” Tobac-
co products include cigarettes, cigars and
pipes as well as “smokeless” products, such as
chewing tobacco.

Individuals who report tobacco use will in-
cur a flat surcharge of $40 a month during the
upcoming plan year, regardless of frequency

Cleanup liability verdict could help
California, others tap more coverage

By ROBERTO CENICEROS

SACRAMENTO, Calif.—California is hopeful
that a recent trial court victory in a pollution
cleanup case will help the state challenge an-
other ruling that bars policyholders from
“stacking” coverage under excess general lia-
bility policies.

If the state succeeds in overturning that rul-
ing, the case could benefit taxpayers and poli-
cyholders, including the state of California,
said Darryl L. Doke, lead supervising deputy
attorney general. Gov. Arnold Schwarzeneg-
ger supports the effort.

In last week’s trial court victory for the
state, a Riverside County Superior Court jury
found against five insurers in California’s on-
going battle to force them to pay for the
cleanup of the notorious Stringfellow Haz-

ardous Waste Site.
The Superfund site in Glen Avon, Calif.,

was an industrial waste dump between 1956
and 1972. The state took control of it in 1975,
after its original owner abandoned it. Califor-
nia has sought coverage to pay for Stringfel-
low’s cleanup under commercial general lia-
bility policies that the state purchased be-
tween 1963 and 1976. 

While last week’s jury verdict is significant,
interest in using it to overturn a 1998 appeals
court ruling in FMC Corp. vs. Plaisted & Cos.
transcends the Stringfellow victory, said Mr.
Doke, who reports directly to the governor’s
office on the case. The FMC case also in-
volved pollution cleanup liability.

In the FMC case, California’s 6th District
Court of Appeal ruled against the “stacking”
of policy limits when an occurrence takes

place over multiple policy years with succes-
sive policies. At the time, the court ruled that
a policyholder’s largest potential recovery is
restricted to the highest occurrence limit for
any one policy period. 

The court also said that the policyholder
could choose the policy period for which it is
to be indemnified. But the appeals court ruled
that allowing a policyholder to stack limits
for consecutive policy periods would afford
more coverage than the policyholder bar-
gained for.

Attorneys say the antistacking decision ap-
plies only to environmental damage covered
by excess general liability policies and does
not apply to primary policies.

The FMC ruling is problematic for policy-

See STRINGFELLOW / page 29

See SMOKERS / page 28
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By JUDY GREENWALD

ST. LOUIS—Employers that ask ter-
minated employees to sign claims
release forms in return for severance
pay should ensure that those forms
are written in easily understood lan-
guage, in light of a recent appeals
court decision, say employment at-
torneys.

The 8th U.S. Circuit Court of Ap-
peal’s May 3 decision in Dale J.
Thomforde vs. International Business
Machines Corp. held that IBM’s re-
lease form was “not written in a
manner calculated to be under-
stood by the intended participants”
and is invalid.

The decision by a unanimous
three-judge panel, which permits
the plaintiff to pursue an age 
discrimination lawsuit against 
Armonk, N.Y.-based IBM, will 
be closely studied by employers, 
say observers. IBM is appealing 

the decision.
A focus of the decision is the

1990 Older Workers Benefits Pro-
tection Act, which amended the
Age Discrimination in Employment
Act by providing that a waiver
agreeing not to sue must be written
in an understandable form.

According to court papers, after
Mr. Thomforde, then 50, was select-
ed for employment termination in
2001, he was presented with a “gen-
eral release and covenant not to
sue” agreement.

Attorneys said the agreement Mr.
Thomforde was asked to sign re-
flected two related concepts: a re-
lease and a “covenant not to sue.” A
release does not stop an employee
from filing a lawsuit but acts as an
employer’s defense if the employee
does sue. A “covenant not to sue”
establishes that if the employee
does sue anyway, he or she must
pay defense costs in addition to the

employee’s own attorneys’ fees.
The agreement Mr. Thomforde

was asked to sign stated that, in ex-
change for severance pay, IBM
would be released from all claims of
any kind. It also said that, under a
covenant not to sue, the employee
would pay IBM’s attorneys’ fees if
he were to sue. The agreement also
says, though, that the covenant not
to sue “does not apply to actions
based solely” under the ADEA.

Mr. Thomforde asked the compa-
ny whether this language meant
that he could sue IBM if his suit
were limited to claims under the
ADEA. In response, IBM referred
him to his own attorney. After con-
sulting with his attorney, Mr.
Thomforde, who had signed the
agreement, decided to pursue an
age-discrimination claim against
IBM.

By MICHAEL BRADFORD

Health savings accounts are grow-
ing in popularity, with nearly one-
third of employers in a recent sur-
vey saying they plan to offer HSAs
next year.

A survey released Thursday by
Mellon Financial Corp.’s Human
Resources & Investor Solutions unit
revealed that while only 7% of the
360 employer respondents now of-
fer HSAs, 32% expect to add them
in 2006.

The survey, “Health Reimburse-
ment Arrangements/Health Savings
Accounts: National Trends,” was
completed in the second quarter of
this year. It studied employers with
an average of 9,000 workers.

HSAs, authorized by the Medicare
Prescription Drug, Improvement
and Modernization Act of 2003, are
portable accounts that employees
can use to pay for qualified medical
expenses. HSAs are linked to high-
deductible health insurance plans
to cover catastrophic medical costs.
Both employers and employees can
make tax-free contributions to the
accounts.

The survey found that an average
of 16% of eligible employees are en-

rolled in HSAs among organizations
responding to the study. Survey re-
spondents said they are aiming at
an enrollment goal of 24% of eligi-
ble employees.

While small employers and indi-
viduals are the main consumers of

HSAs, Mellon expects in 2006 “an
explosion of HSAs, with many more
large employers adding them to
their benefits package,” said Brad
Engel, national health and welfare
product leader in HR&IS’ Chicago
office.

The survey also found that HSA
growth will significantly exceed
that of health reimbursement ar-
rangements, another vehicle that
can be linked to high-deductible
plans.

Sixteen percent of responding
employers said they now offer
HRAs, and 20% said they plan to
add them next year.

In fact, among employers that
have not yet implemented HRAs,
just over half said they are likely to
skip over them and instead adopt
HSAs.

“Plan sponsors are going directly
to health savings accounts because
employees and other plan members
view them positively, seeing them
as their own money. It’s hard for a
book entry account to compete
with real movable cash,” Mr. Engel
said, comparing HRAs to HSAs.

Free copies of the survey are
available from Adabelle Cohen at
203-352-1684.

Managed care organizations’ first-quarter results
Ranked by net income. Dollar figures in millions.

Net income % Increase Revenues % Increase
Company Q1 2005 (Decrease) Q1 2005 (Decrease)

UnitedHealth Group 1 $779.0 41.0% $10,900.0 34.0
WellPoint Inc. 611.7 3.4 10,960.0 8.1
Kaiser Permanente 552.0 21.2 7,700.0 10.4
CIGNA Corp. 436.0 NM2 4,300.0 (8.0)
Aetna Inc. 424.0 16.0 5,400.0 13.0
Coventry Health Care Inc. 3 112.7 34.0 1,570.0 17.6
Humana Inc. 109.8 62.0 3,390.0   2.9
PacifiCare Health Systems Inc. 85.7 21.8 3,400.0 13.7
WellChoice Inc. 70.9 16.5 1,540.0 10.4
Health Net Inc. 21.3 30.0 2,900.0 (0.5)
1 Includes net income and revenues for Oxford Health Plans Inc., which merged with UnitedHealth on July 29,
2004. 2 Comparison to 2004 earnings not meaningful because of net income losses. 3 First quarter 2005
figures include results from Coventry's First Health Inc. acquisition as of Jan. 28, the date the transaction
closed.

%
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HSA adoption expected to skyrocket

Health premium growth
expected to stabilize

By GLORIA GONZALEZ

Commercial health care premium
increases are expected to remain
mostly stable through 2005 as man-
aged care companies continue to
price their product offerings at or
near medical cost trends.

The major managed care compa-
nies reported medical cost increases
mostly in the range of 7.5% to
9.5%, consistent with trend levels
reported in recent quarters and
down from the double-digit increas-
es seen in previous years.

The stability of cost increases
means employer premium levels
will remain relatively steady for the
year, analysts say.

“Pricing is still relatively firm,”
said Joseph Marinucci, credit ana-
lyst with New York-based Standard
& Poor’s Corp. “It’s keeping up with
trend or slightly surpassing it. From
a pricing perspective, employers
can expect to face rate increases
commensurate with trend.”

Modest future declines in premi-
um rate increases are also possible
as managed care companies contin-
ue efforts to control cost trends, an-
alysts say.

“I think employers might see a
little lower increases than they
have,” said Bradley Ellis, director at
Fitch Ratings in Chicago. “In 2005,
I would expect premium trends to
maybe be a little flat to subdued.”

For the first quarter of 2005, all
the major managed care companies
reported higher net income, which
they attributed to several factors, in-
cluding strong financial perfor-
mances from acquired businesses,
moderating cost trends and disci-

plined pricing (see chart).
“We saw a very positive quarter,

really, across the board,” Mr. Ellis
said. “There weren’t a lot of disap-
pointments.”

Philadelphia-based CIGNA Corp.
was considered the only disappoint-
ment in the sector. The company
reported an 8% drop in first-quarter
revenues due to its ongoing difficul-
ty in retaining members.

By contrast, analysts were en-
couraged by the progress of Health
Net Inc., which reported sharply
lower profits in 2004 due to the im-
pact of higher-than-expected health
care costs, declining membership
and settlement of outstanding
provider claims. The Los Angeles-
based managed care company re-
ported a slight dip in first-quarter
revenues, but resolved a key issue
when it agreed to settle a lawsuit
brought against the company by
physicians regarding its claim pay-
ment practices.

“It was nice that (the settlement)
wasn’t a significant amount of
money,” said Isabelle Roman-Bar-
rio, senior financial analyst at Old-
wick, N.J.-based A.M. Best. Health
Net’s “first quarter earnings were
fine. It seems like they’re on track to
perform as they indicated to the
market.”

Despite the strong quarterly earn-
ings, employers should not expect
managed care companies to use
these increased profits to lower pre-
miums because the public compa-
nies have shareholders and an obli-
gation to remain profitable, said
Stephen Zaharuk, vp and senior an-

See RESULTS / page 24

Termination-severance pay deals
must be precise to avoid litigation

Court curbs COLI for rank-and-file employees
By JERRY GEISEL

DENVER—Employers cannot reap
the proceeds of corporate-owned
life insurance policies written on
rank-and-file employees, a federal
court has ruled.

In order to be a beneficiary of a
COLI policy, an employer must
have an “insurable interest” in the
life of the insured individual, the
10th U.S. Circuit Court of Appeals

in Denver said in interpreting an
Oklahoma statute. While corpora-
tions have such an interest in key
employees to protect against eco-
nomic losses if those individuals
die, that same interest does not ex-
tend to rank-and-file employees,
the court said.

Camelot Music Inc. had argued
that providing one of its workers
with a complete benefits package
was evidence of its special interest

in the life of a rank-and-file em-
ployee. But the appellate court on
May 11 ruled that the expenditure
of funds for benefits by Camelot—
which filed for bankruptcy in
1996—was “a general cost of doing
business and is not sufficient alone
to support a finding of a substantial
interest in a specific employee’s
continued life.”

The ruling, which reversed a
2003 Oklahoma federal district

court decision, is at least the second
in which a federal appeals court has
said that an employer’s COLI pro-
gram covering rank-and-file em-
ployees violated state law. Last year,
the 5th U.S. Circuit Court of Ap-
peals upheld a lower court ruling
that Wal-Mart Stores Inc.’s COLI
program violated Texas law because
the giant retailer lacked a sufficient
financial interest in the lives of its
rank-and-file employees. Wal-Mart

later settled the suit but did not dis-
close terms.

The litigation surrounding COLI
policies stems from corporations’
efforts in the late 1980s and early
1990s, following changes in tax
law, to broaden their COLI pro-
grams to cover more employees and
thereby increase the tax breaks asso-
ciated with the programs. Before

Health savings accounts

7% of employer respondents
currently offer HSAs

32% of respondents plan to offer
HSAs in 2006

16% of eligible employees
currently enrolled

24% of eligible employees
targeted by employers in
2006

Health reimbursement arrangements

16% of employer respondents
currently offer HRAs

20% of respondents plan to offer
HRAs in 2006

28% of eligible employees
currently enrolled

36% of eligible employees
targeted by employers in
2006

Source: Mellon Financial survey

See RELEASES / page 29

See COLI / page 28
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Pointing the finger
at the real culprit
There are a lot of risks that capable
risk management professionals can
reasonably foresee and make plans to
address. There are also risks that
cannot be predicted but for which
contingency plans can be put in
place should they arise. And then
there are those risks that are so
unexpected that only those with
psychic abilities and an overactive
imagination could anticipate and
prepare for them.

That a questionable claim of
finding a human finger in a bowl of
chili would severely damage a
company’s reputation and dampen
sales is such a risk. But that is what
happened to Wendy’s International
Inc., the fast-food chain, when a Las
Vegas woman claimed that she bit
into a human finger in her meal
while dining in a San Jose, Calif.,
restaurant in late March and sued the
franchise’s owner.

No matter how implausible that
an uncooked finger would
mysteriously find its way into a bowl
of steaming hot chili, Anna Ayala’s
claim appears to have captured the
imagination of the public. Wendy’s
estimates it lost as much as $2.5
million in sales.

Wendy’s did everything it could
to try to preserve its reputation.
Within days of Ms. Ayala’s claim that
her chili had been digitally
enhanced, information that she
and/or her children had a history of
suing more than a dozen other
companies came to light, raising
questions about her credibility.
Wendy’s diligently counted the
fingers of its employees, as well as
those of its food suppliers, and
reported that all were present and
accounted for. Employees were given
voice stress analysis tests to
determine if they had a hand, so to
speak, in the incident, and all passed.
Wendy’s offered a $100,000 reward
leading to information on where the
finger came from. The chain also
offered free desserts to try to lure
back customers (PR counsel advised
against offering free chili, I suppose).

With the link to Wendy’s growing
ever more unlikely, baffled
authorities finally began to turn their
attention to Ms. Ayala, who tearfully
decried that she was being cast as the
culprit rather than the victim.

“Lies, lies, lies, that’s all I am
hearing. They should look at
Wendy’s. What are they hiding?
Why are we being victimized again
and again?” she said before dropping
her lawsuit, claiming the entire affair
had become too stressful.

Unfortunately, corporations are

victimized again and again by
outlandish lawsuits such as this
claim. Wendy’s could hardly have
foreseen that its reputation would be
under assault because of a hoax. The
damage was done, and its losses
cannot be made whole.

In late April, Ms. Ayala was
charged with grand theft and
attempted grand theft by the San
Jose Police Department and arrested
in Las Vegas. In early May, she was
extradited from Las Vegas to San
Jose. Last week, the source of the
finger was identified—a co-worker of
Ms. Ayala’s husband, Jaime
Plascencia. The co-worker, whose
finger was severed by the tailgate of a
truck last December, gave the
husband the finger to settle a $50
debt, according to authorities. The
finger was severed two days before
Mr. Plascencia and Ms Ayala were
wed. He was extradited last week to
San Jose and is likely to also be
charged in the scam.

When one considers the extreme
lengths Ms. Ayala allegedly went
through to defraud Wendy’s, it
boggles the mind:

● Obtaining someone’s
severed finger in the first place.
Husband: Hey, can I have that? I’m
getting married in a few days and need
a gift for my bride. Co-worker: Sure,
but it will cost you the $50 I owe you.
Husband: It’s a deal!

● Keeping the finger for five
months until the right
opportunity arose. Ironically,
authorities were initially convinced it
was a woman’s finger because of the
manicured nail, which begs the
question of whether the manicure
occurred before or after the accident.

●●  Biting the five-month-old
finger in order to spit it out for
verisimilitude. Ms. Ayala later told
ABC’s “Good Morning America” that
knowing a human body part was in
her mouth was “disgusting.” It’s
even more disgusting if one
considers it was not accidental.

Faced with this kind of behavior
in pursuit of courthouse riches, it’s
hard for companies to know how to
adopt effective loss prevention
strategies. Advertising that your
company has adopted measures to
ensure your food product remains
free of severed body parts and other
unsavory items doesn’t seem like a
winning marketing strategy.
Counting on the public to be more
skeptical and give you the benefit of
the doubt doesn’t seem reliable.
Instead, reach for the Pepto-Bismol
and hope that the truth will prevail,
as is finally starting to occur.
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Magazine adds staff in London
LONDON—Business Insurance has added to its editorial
staff in London, with Barbara Cockburn
joining the magazine as associate editor.

Ms. Cockburn’s responsibilities include
reporting and writing news and feature sto-
ries on risk management, insurance and
employee benefit topics in the United King-
dom and Europe. She will work closely with
London Bureau Chief Sarah Veysey in cov-
ering news for the weekly magazine and for
the Daily News section of the magazine’s
Web site, www.businessinsurance.com.

Ms. Cockburn succeeds former Associate
Editor Peta Miller, who left the magazine to
pursue personal interests.

Before joining Business Insurance, Mr. Cockburn 
was features editor at Care and Health
Magazine and deputy editor at Health In-
surance Magazine in London. Prior to
that, she was editor at Planned Savings
Magazine, writing on financial services
topics.

Ms. Cockburn has an academic degree
in journalism from Teesside University
and Darlington College of Technology as
well as a Financial Planning Certificate
from the U.K. Chartered Insurance Insti-
tute.

She can be reached at 44-207-457-1425
and at bcockburn@businessinsurance.com.

MMss..  CCoocckkbbuurrnn

PP
HH

OO
TT

OO
::  DD

AA
VV

EE
  PP

EE
RR

RR
IISS

BP admits worker mistakes caused explosion
TEXAS CITY, Texas—In a move it
hopes will help the company avoid
litigation, BP Products North Amer-
ica Inc. is admitting that mistakes
by its workers led to a deadly refin-
ery explosion earlier this year.

The cause of the explosion in
March at the Texas City, Texas, unit
of London-based BP P.L.C. was “a
series of failures” by BP personnel
before and during the startup of the
isomerization process unit at the
plant. The explosion and fire killed
15 workers and injured more than
170 people.

Ross Pillari, president of BP Prod-
ucts, said in a statement issued

Tuesday that the company can “as-
sure that those who were injured
and the families of those who died
receive financial support and com-
pensation. Our goal is to provide
fair compensation without the need
for lawsuits or lengthy court pro-
ceedings.”

In an interim report released
Tuesday, BP said the explosion oc-
curred because managers and oper-
ators overfilled a tower with com-
bustible fluids at the isomerization
unit that produces components of
unleaded regular gasoline. The fluid
level was 20 times higher than it
should have been, according to the

report.
A vapor cloud at the tower was

ignited by “an unknown source,”
BP said.

“The mistakes made during the
startup of this unit were surprising
and deeply disturbing,” said Mr. Pil-
lari.

The company said it plans to ter-
minate some employees responsible
for operation of the isomerization
unit.

BP confirmed that it is self-in-
sured for losses related to the refin-
ery explosion.

—By Michael Bradford 
and Sarah Veysey
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To the editor: In describing the Safety-Kleen
settlement and judgment, the May 2 article
by Dave Lenckus makes a statement that
“most D&O policies do not cover court
awards.”

That is bizarre and incorrect. Other than a
handful of rare exceptions, every directors
and officers liability policy I have seen in 25
years of representing D&O insurers has cov-
ered court awards, usually stated as “judg-
ments,” along with settlements and costs of
defense. Although such policies typically
impose an exclusion for fraud or dishonesty,
the exclusion narrows the overall grant of
coverage but by no means eliminates it.

Court awards can, of course, be based
upon many different grounds, including
negligence, strict liability, breach of fiducia-
ry duty and fraud. Accordingly, the state-
ment that “most” D&O policies do not cov-
er court awards is flat wrong.

Arthur J. Washington
New York

Editor’s note: The Safety-Kleen Corp. case
was a rare example of litigation involving securi-
ties fraud that went to trial. The story should
have  noted that D&O liability insurance poli-
cies usually do not respond to judgments in such
cases.
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D&O policies can cover court awards

States lead in tort reform

AS THE U.S. SENATE Judiciary
Committee continues to wres-
tle with legislation that would

create a national trust fund to com-
pensate the victims of asbestos-relat-
ed disease, yet another state has
dealt with the asbestos litigation cri-
sis in a different fashion.

The state is Texas, where Gov. Rick Perry
signed a bill that would require plaintiffs
who allege injury from asbestos or silica dust
to meet specific medical criteria before their
claims could proceed. Texas thus becomes
the fourth state in less than a year to adopt
this approach. And, as we have said before,
we think such a simple approach is prefer-
able to the trust fund approach.

That said, the two chief advocates of the
trust fund approach—Sens. Arlen Specter,
R-Pa., and Patrick Leahy, D-Vt.—deserve
praise for their efforts to fashion a more eq-
uitable way to compensate victims of as-
bestos-related disease than the current any-
thing-goes litigation-based system. Any-
thing would be an improvement over the
existing system, which can perversely re-
ward individuals with no asbestos-related
impairment at the expense of the truly ill.

But the contentious debates—and the
dozens of proposed amendments—that
have marked the trust fund bill’s considera-
tion underscore just how difficult a task its

backers face in making the trust fund a reali-
ty. Debate on the full Senate floor could
prove to be even more contentious, because
the measure has its detractors on both sides.

Even if the trust fund were to win Senate
approval, getting the fund up and running
could make the legislative process that led to
its creation look like a walk in the park. One
of the stickiest aspects of the trust fund—al-
locating financial responsibility among the
individual defendant companies and their
individual insurers—has not yet begun.
Imagine a new version of the decades-long
fights over the responsibility for cleaning up
Superfund sites—and then multiply it.

The trust fund’s potential problems lead
us to favor the medical criteria approach, an
approach that has some support in the
House of Representatives. We realize that
medical criteria aren’t the perfect solution to
the asbestos mess and that this approach
does continue to rely on litigation to deter-
mine compensation. Still, requiring that
claimants meet reasonable medical criteria
before their cases could go to court is a rea-
sonable way to control that litigation.

The asbestos mess presents policymakers
with a case in which the worst thing to do is
to do nothing at all. While a trust fund
would be better than the current situation,
we believe that using a system of medical
criteria to determine the eligibility for as-
bestos injury awards would be even better.

Safety net needs fixing

IF ANY GOOD COMES out of the
nation’s biggest-ever pension
plan failure, it may be that the

debacle finally gets federal legisla-
tors to fix loophole-ridden funding
rules that are shredding the safety
net protecting pension benefits.

As we have reported, United Airlines has
received permission to transfer its four mas-
sively underfunded pension plans to the
Pension Benefit Guaranty Corp., which will
take over the plans and pay guaranteed ben-
efits to the plans’ more than 120,000 partici-
pants. That will cost the PBGC about $6.6
billion, while participants will lose more
than $3 billion in promised benefits that the
PBGC does not guarantee.

While the size of the failure is staggering
its occurrence is not surprising.

For years, pension experts have warned
legislators that weak funding rules expose
the PBGC to huge losses. Indeed, the rules
are so inadequate that sponsors can legally
for years not put a dime into their plans,
even if the plans are significantly under-
funded.

Fortunately, several congressional leaders,
most notably House Education and the
Workforce Committee Chairman John
Boehner, R-Ohio, are well along in drafting
funding reform measures that we believe
will have some real teeth in them.

If they have the will, legislators can craft
funding rules that are tough enough to re-
duce the likelihood of future mammoth
pension failures and prevent the collapse of
the PBGC, without making the rules so
onerous as to drive employers out of the de-
fined benefit plan system.

Business Insurance welcomes letters to 
the editor. The section is intended 
to be a forum for readers’ opinions and
comments. We reserve the right to edit
letters for clarity or space. We will not
publish unsigned letters.
Please send your letters to: Letters to the
Editor, Business Insurance, 360 N.
Michigan Ave., Chicago, Ill. 60601-3806;
fax: 312-280-3174; 
e-mail: rcoccia@businessinsurance.com

Write Us

BI 05-23-05 A 8  5/20/05  2:27 PM  Page 1



By Roger W. Anderson

Recalls such as Merck & Co. Inc.’s
removal of one of the world’s most
commercially successful prescrip-
tion drugs from the marketplace
due to safety concerns revealed a
gaping hole in our health care de-
livery system, a hole that health
plan sponsors can and should help
to close.

With countless prescriptions
written for Vioxx since the 
product’s introduction, chances 
are that the one-time blockbuster
pain reliever still holds a place in
millions of medicine cabinets na-
tionwide. But how best to identify
and warn users of the potential
dangers?

Pharmaceutical manufacturers
have no direct relationship with the
patients who take their medicines
and, as a result, no direct means of
notifying users of any apparent
dangers that may be identified after
the fact.

Likewise, physicians who pre-
scribe medications for their patients

largely run their offices amid a sea
of paper. Short of marshaling an
army of assistants to filter through
thousands of patient files individu-
ally, the majority of physician prac-
tices are unable to identify quickly
and easily patients for whom they
have prescribed a drug that now
could harbor a toxic side effect.

Further complicating the situa-
tion is the growth of the multiple
prescriber phenomenon, which
may make it difficult to track pa-
tient information. According to a
2003 patient analysis by Medco
Health Solutions Inc., one in four
seniors received prescriptions from
four or more doctors. That created a
medication matrix that can present
a significant challenge when trying
to retrospectively identify patients
who may be using a medication
that has been found to cause poten-
tially harmful adverse events.

In short, pharmaceutical manu-
facturers and physicians are adept
at delivering drugs to patients but
are much less so when it comes to
reversing the process.

Health plan sponsors can play a
key role in improving the nation’s

patient safety system by encourag-
ing the shift to electronic medical
records and by integrating their pa-
tient data across medical, pharmacy
and diagnostic channels.

Many plan sponsors through
their pharmacy benefit manager
likely employ a robust drug utiliza-
tion review system, which can iden-
tify potential patient medication
safety concerns at the point of
pharmacy claims adjudication. Yet
what of the countless other ways in
which dangerous and potentially
deadly medication events can man-
ifest? Drug interactions between
medication and condition? Dangers
that are identified in follow-up
studies such as with Vioxx? The re-
sponsibility for patient safety falls
on the shoulders of all stakeholders
in the health care delivery chain—
clinicians, plan sponsors, pharma-
cies and PBMs.

Electronic patient records allow
for physicians to access the pa-
tient’s complete record at the 
point of prescribing a drug—regard-
less of where the drug was dis-
pensed or by whom it was pre-
scribed—which can help to prevent

dangerous and costly errors before
the patient even fills the prescrip-
tion. Furthermore, by moving to an
electronic format, physicians can
quickly and easily access records for
the dangerous situations that arise
after the fact, as in the case of
Vioxx—a simple patient database
search among electronic records in
a physician practice could likely
have turned up anyone that needed
to be notified.

In addition to establishing elec-
tronic medical records, integrating
medical, laboratory and pharmacy
records would provide further safe-
guards for patients. In cases where
specific medications pose health
risks to patients with certain diag-
nostic profiles, an integrated view
of the patient’s full record could
save a life.

Unfortunately, the adoption of
electronic medical records and the
use of integrated patient safety sys-
tems have been slow. A study con-
ducted by Manhattan Research
L.L.C. shows in 2004 only 140,000
practicing physicians in the United
States used electronic medical
records to document clinical 

data. Physicians claim the cost 
to purchase hardware and software
is too great. Health plan sponsors
may see the initial steps in integrat-
ed their patient records as 
too formidable. But plan sponsors
can and must take action to bring
about the paradigm shift to a safer
health care system. Plan sponsors
hold the keys to all patient data;
they can be influential in encourag-
ing physicians to take up the cause
by offering incentives for their net-
work doctors to use electronic med-
ical records and can themselves take
the necessary steps to integrate
their patient data and advance the
technological revolution in patient
safety.

While technology is viewed by
many as a means to reduce costs—
and the record reflects that it does
just that—it is much more. Because
without a means of ensuring pa-
tient safety, a medicine at any price
is no bargain.

Roger W. Anderson is senior vp and
chief pharmacist of Medco Health So-
lutions Inc. in Franklin Lakes, N.J.

Electronic medical records could save lives
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Death in precursor operation covered by workers comp
An employee’s death during an
operation to replace a pacemaker
before undergoing an operation for
a work-related back injury entitled
his surviving spouse to death
benefits under the Workers
Compensation Act, according to
the Supreme Court of Oklahoma.

Joe Gray injured his back in a
work-related accident. After
therapeutic treatment failed,
surgery was recommended to
correct a bulging disc. Because Mr.
Gray had a 20-year-old pacemaker,
the neurosurgeon recommended
removal and replacement of the
pacemaker in order to perform the
back surgery. Mr. Gray died while
undergoing the procedure to
replace the pulse generator of his
pacemaker. Mr. Gray’s surviving
spouse filed a claim for death
benefits. Her claim was denied. She
appealed but lost again in the

Court of Civil Appeals. She then
filed an appeal to the state supreme
court.

The appellate court said that the
question here was whether Mr.
Gray’s death was casually
connected to the back injury. The
court said that the uncontroverted
evidence and undisputed facts
reflected that, before the back
injury, Mr. Gray had never 
suffered any significant problems
with his pacemaker; the need to
check the pacemaker and remove
and replace it appeared only after
the disabling back injury and
because of the back injury; and 
the replacement of the pacemaker
was a necessary precursor to the
operation for the back injury and
would not have occurred but for
the injury. Thus, the court said 
that Mr. Gray’s surviving spouse
was entitled to death benefits. The

lower court decision was 
reversed.

In Re Death of Gray, Supreme Court
of Oklahoma, July 6, 2004 (BI/03/A.-
$10)

ERISA doesn’t cover
compensatory damages

In an action by an Employee
Retirement Income Security Act
plan beneficiary against a fiduciary,
a beneficiary may not be awarded
compensatory damages as
“appropriate equitable relief” under
ERISA, according to the 10th U.S.
Court of Appeals.

In 1994, Sandy Callery applied
for group life insurance with The
U.S. Life Insurance Co. Her
employer sponsored the policy. In
addition to her own coverage and
coverage for her children, Ms.
Callery selected life insurance for
her spouse in the amount of
$100,000. In 1997, the Callerys
divorced, but she continued to pay
life insurance premiums for Mr.
Callery’s coverage until his death in
2000. Ms. Callery applied for the
benefits. The insurer denied
coverage based upon a policy
exclusion providing for
termination of a spouse’s eligibility
for life insurance upon divorce. The
insurer refunded the premiums Ms.
Callery had paid. Ms. Callery sued
the insurer and her employer
claiming a violation of ERISA,
seeking recovery of $100,000 plus
interest, attorney’s fees and costs,
referred to as “equitable relief.” The
trial court ruled against her. She
appealed.

The appellate court said that the

U.S. Supreme Court has
unequivocally rejected attempts to
impose personal liability for
contractual obligations to pay
money under ERISA, holding that
the term “equitable relief” in ERISA
refers to those categories of relief
that were typically available in
equity, such as injunctions and
restitution, but not compensatory
damages. Thus, the court agreed
with the trial court that in a suit by
a beneficiary against a fiduciary,
the beneficiary may not be awarded
compensatory damages as
“appropriate equitable relief” under
ERISA. The trial court decision was
affirmed.

Callery vs. U.S. Life Insurance Co.,
10th U.S. Court of Appeals, Dec. 10,
2004 (BI/04/A.-$10)

Divorced spouse
denied benefits

A judgment of divorce and a
qualified domestic relations order
awarding an interest in the
husband’s pension did not
automatically include
preretirement death benefits
available under the plan, according
to the Court of Appeals of New
York.

After 28 years of marriage, 
Robert and Sandra Kazel were
divorced in 1991 and Mr. Kazel
later remarried. The matrimonial
court entered a QDRO directing
that Ms. Kazel begin to receive a
fixed percentage of her former
husband’s monthly allowance
either at such time as he “has
retired from and is actually
receiving a monthly allowance
from his…pension plan,” or at Ms.
Kazel’s option “after the earlier to
occur of the first date for payments

allowed under the plan or after (he)
reaches the earliest retirement age
under the plan.” Mr. Kazel died in
2001 before reaching retirement
age and never received any
payments under the plan.
Following his death, Ms. Kazel
sought to share with Mr. Kazel’s
widow in preretirement death
benefits under his pension plan.
The plan administrator denied her
any share of those benefits. The
first Ms. Kazel sued but lost in the
lower courts. She appealed.

The appellate court said that,
pursuant to the Employee
Retirement Income Security Act, a
former spouse could overcome the
right of a surviving spouse to
receive a survivor annuity only if
specifically awarded such benefits
by the matrimonial court. The
court rejected the first Ms. Kazel’s
argument that death benefits are
meant to be included within a
distribution of pension benefits in
the absence of an express provision
excluding them. The court
concluded that she could not
recover, as the QDRO here made
no designation of her as a 
surviving spouse and did not
mention a survivor or death
benefit. The lower court decision
was affirmed.

Kazel vs. Kazel, Court of Appeals of
New York, Nov. 18, 2004 (BI/05/A.-
$10)

These abstracts were prepared by
Mayo H. Stiegler. Copies of these
decisions are available, at $10 each,
by sending a check payable to
Mayo H. Stiegler, to Business
Insurance, 360 N. Michigan Ave.,
Chicago, Ill. 60601-3806. Provide
the listed number for each opinion
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How to submit a Perspectives article
Business Insurance accepts articles
from experts in commercial insurance,
risk management and employee bene-
fits management for publication in its
Perspectives section.

The section is intended to be a 
forum for readers’ opinions and a 
forum for the discussion of technical
topics that do not lend themselves 
to news stories. Therefore, Perspec-
tives articles should take a point of
view, offer advice and/or explain a
technical subject. They should not pre-
sent case studies or promotional infor-
mation.

To submit an article for the Perspec-
tives section:

� Send us a letter describing the
topic you would like to address. Briefly
describe what you want to say and ac-

complish in the article.
� You will receive from us an accep-

tance or rejection of your article idea.
� If accepted, we will respond with

comments and request the full article,
which generally should be no more
than 800 words in length.

� All articles are to be accompanied
by a photograph of the author and a
brief biography.

� We will notify you of any questions
we have about your article and any
substantial editing we think is neces-
sary.

All authors must assign the copy-
right to the article to Business Insur-
ance.

To submit a Perspectives article
query or for more information, send a
note to biweb@crain.com.
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Electronic security threats
come from outside and within

By JUDY GREENWALD

Besieged companies are facing both
internal and external threats to
their Internet security, and the dan-
ger is growing, say observers.

Most attacks are inspired by a
wide variety of nonpecuniary mo-
tives that range from the desire to
learn a colleague’s salary to the pos-
sibility of earning bragging rights
over fellow hackers. But a growing
number of attacks, both internal
and external, are launched to make
money, and these can cause compa-
nies serious financial and reputa-
tional harm, as well as expose them
to potential liability.

But enhanced Internet security
measures can make it harder to use
the Internet, forcing companies
into a delicate balancing act be-
tween online security and ease of
use.

Companies should also conduct
cost/benefit analyses to determine
whether the benefits of particular
security measures, such as encryp-
tion, justify their cost and trouble

(see story, page 18).
Because there is no limit to crimi-

nal creativity—or nefariousness—
there will never be a 100% guaran-
tee of Internet security. 

But vigilance can help address
the problem, according to Jim Boll-
man, corporate risk officer for Oma-
ha, Neb.-based Ameritrade Inc., an
online stock brokerage. “You’ve got
to recognize the problem exists,”
then examine your system and see
what policies, procedures and tests
are in place “to continuously make
sure the bad guys can’t get to you,
whether inside or outside your sys-
tem,” Mr. Bollman said. “And if
you’re doing that, then you don’t
have headaches.”

“It’s just like any other threat,”
said Pushpendu Pal, vp and chief
technology officer for Indianapolis-
based WellPoint Inc. “You have to
constantly scan the market...to see
that we are ahead of them.”

Internet security has attracted in-
creasing attention in recent weeks
due to several well-publicized secu-
rity breaches. Alpharetta, Ga.-based

ChoicePoint Inc., a national
provider of identification and cre-
dential verification services, was re-
cently forced to tell 145,000 con-
sumers that their personal data may
be been accessed. 

Dayton, Ohio-based legal infor-
mation provider LexisNexis USA
sent similar letters to 280,000 indi-
viduals. And in March, DSW Shoe
Warehouse, a subsidiary of Colum-
bus, Ohio-based Retail Ventures,
Inc., reported that data on transac-
tion information involving 1.4 mil-
lion credit cards had been stolen.

According to Deloitte Touche
Tohmatsu’s 2004 Global Security
Survey, 83% of respondents ac-
knowledged that their systems had
been compromised in some way in
the previous year.

The problem is “huge,” said Earle
S. Humphreys, senior marketing of-
ficer at Omaha, Neb.-based Solu-
tionary Inc., an Internet security
company. “It went from being
hackers to, now, organized crimi-

Adoption of XML standard could
ensure data quality and control 

By JOANNE WOJCIK

Spurred by the need for better fi-
nancial reporting, the insurance in-
dustry’s global standards organiza-
tion is exploring ways to make it
easier for companies to transfer in-
surance-related data—such as
claims reserves—onto their corpo-
rate balance sheets.

While such a link ultimately may
be desirable, it may not be of much
use immediately, though, because
few commercial insurers and third-
party administrators currently
transmit data to corporate risk man-
agement departments using
ACORD XML, the electronic data
language standard for the insurance

industry that the Pearl River, N.Y.-
based Assn. for Cooperative Opera-
tions Research & Development has
been trying to promulgate since
1999.

But the passage of the Sarbanes-
Oxley Act, which requires greater
controls on electronic information
systems to ensure better data quali-
ty, should speed up the adoption of
ACORD XML, thereby making such
a bridge more useful, insurance data
experts hope.

ACORD XML is one member of a
family of languages based on XML,
short for “extensible markup lan-
guage,” a universal general-purpose
format for the communication of
electronic data introduced in 1998

by the World Wide Web Consor-
tium (see related story). ACORD
XML and many other such “meta-
languages” based on XML−includ-
ing XBRL, or “extensible business
reporting language,” which was de-
veloped for use by accountants and
auditors−use “tags” to code and de-
fine virtually any electronic data el-
ements on Web pages and docu-
ments. The tags can be defined by
the developer of the page or docu-
ment, allowing them to function as
database records.

“XML is an artifact, a manufac-
tured thing that came out of docu-
ment management systems in the

See SECURITY / page 16

Language lessons
XML: Short for “extensible markup
language,” XML is a universal format
that allows electronic data to be
stored, exchanged and processed by
computer applications. It was
created and implemented and is
maintained by the World Wide Web
Consortium, or W3C. W3C is an
international body in which member
organizations, a full-time staff and
the public work together to develop
Internet standards; its Web site is
www.w3c.org.

XBRL: Short for “extensible
business reporting language,” XBRL
is one member of the family of XML-
based languages that is becoming a
standard means of communicating
electronic data between businesses
and on the Internet. It is being
developed by XBRL International, a
New York-based nonprofit

consortium of about 250 major
companies, organizations and
government agencies worldwide
working together to build the XBRL
language and promote and support
its adoption; its Web site is
www.xbrl.org.

ACORD XML: A member of the
family of XML-based language,
ACORD XML is becoming a standard
for communicating electronic data
for the insurance industry. It was
developed and is maintained by the
Assn. for Cooperative Operations
Research & Development, a Pearl
River, N.Y.-based global nonprofit
insurance association whose
mission is to facilitate the
development and use of standards
for the insurance, reinsurance and
related financial services industries;
its Web site is www.acord.org.

See STANDARDS / page 12
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irst attempts to automate word pro-
cessing,” explained Kevin S. Kelly,
managing director, U.S. insurance
industry, at Microsoft Corp. in Red-
mond, Wash. “They had to find a
way to store the data about the doc-
uments that could then be present-
ed up on a screen,”  he said.

“So ACORD manages all of this
vocabulary by having industry peo-
ple come in and vote on it in meet-
ings. And they actually do a main-
tenance process of adding and re-
placing tags, adding new forms,
etc.,” he said.

But while ACORD XML and
XBRL−which was developed by a

New York-based nonprofit consor-
tium called XBRL International−
may both use a tag structure, they
are not similar enough to permit
the data from one to be transferred
directly to the other. Instead, the
data usually has to be translated
and manually reinputted, which
can lead to errors.

“A lot of the elements in ACORD
wouldn’t fit in XBRL, such as a poli-
cy number or a vehicle identifica-
tion number. But XBRL has a place
for accounts receivable or billing in-
formation or account status, which
might include reserves that have
been established or funds received
from an insurance claim having

been filed,” Mr. Kelly said.
It is because of the potential over-

laps that ACORD and XBRL are be-
ginning discussions about creating
a bridge to share data.

“Any technology standard that
enables developers to exchange
more data more rapidly and more
easily and enables applications to
be built faster and with very rich in-
teractions with real-time data or
real-world data is a good thing for
the business community,” Mr. Kelly
said.

For risk managers, connecting
the two XML languages may offer
benefits, but only once their insur-
ers and other business partners sup-

port the existing ACORD XML stan-
dards, according to Elizabeth M.
Morrell, senior risk analyst at South-
ern Co., a utility company based in
Atlanta. Ms. Morrell recently
stepped down as chair of the tech-
nical advisory council of the Risk &
Insurance Management Society Inc.

“Once risk managers are receiv-
ing claims data in the ACORD XML
loss run format, then I could see
having a conduit to translate de-
tailed loss data—particularly re-
serves—into a summary number
that could flow to your financial re-
ports,” Ms. Morrell said. “But we
have to put first things first.”

“Claims reserves are getting a lot

more attention from auditors these
days because of the potential for
manipulation or misstatement,”
she said. “If you don’t get your
claim reserves right, you’re poten-
tially impacting both your balance
sheet liability and earnings for the
period. Under Sarbanes-Oxley, the
consequences of a problem with re-
serves that results in a restatement
of earnings are much more serious.”

RIMS has pushed for greater use
of ACORD XML, but for the most
part, “every carrier still sends data
to the risk manager, or their RMIS
(risk management information sys-
tem) vendor, in their own propri-
etary format,” Ms. Morrell said.

“For risk managers, calling on our
industry partners to implement ex-
isting ACORD standards, especially
where they can support more-con-
sistent, accurate, real-time claims
reporting, has to come first” before
any bridge with XBRL is built, she
said.

The use of the ACORD XML data
standard has been more common
in personal and small commercial
lines than in large commercial
lines, acknowledged Beth Gross-
man, assistant vp, industry rela-
tions, at ACORD in Pearl River, N.Y.

“The ACORD XML standards for
policy administration are fighting
years of traditional other methods,”
said Mr. Kelly. “By contrast, there
hasn’t been another competing
technology standard in financial
statement reporting before XBRL.”

But the U.S. Securities & Ex-
change Commission’s announce-
ment in early February that it
would begin accepting financial re-
ports in XBRL, along with Sarbanes-
Oxley and pressure from RIMS,
should accelerate the adoption of
ACORD XML by the insurance in-
dustry, making a link to XBRL even
more desirable, Ms. Grossman said.

“Across the board, the impor-
tance of data quality and transla-
tion and being able to follow the
flow of information is continuously
growing, especially with Sarbanes-
Oxley,” Ms. Grossman said.

Under Sarbanes-Oxley, a compa-
ny must document all of the con-
trols it has in place to ensure the
quality of its financial data, as well
as any information coming from
outside sources that is material to a
company’s operations, she ex-
plained. For example, both insurers
and self-insurers must certify the ac-
curacy and completeness of systems
feeding loss information into their
general ledgers. They also must
closely follow any data transmitted
to them by TPAs and insurers, Ms.
Grossman said.

Once ACORD XML becomes
more commonly used by the com-
mercial insurance industry, it
shouldn’t be difficult to link it to
XBRL, because both are based on
XML, according to Mr. Kelly.

“Building the bridge should be
easy, because the group that devel-
oped XBRL at Microsoft is the same
group that works with ACORD. So
there’s already a connection be-
tween the Microsoft people who
participated on the steering com-
mittee and the group that deals
with ACORD. It’s the same group of
people,” he said. “Microsoft also
helped ACORD get into XML.”
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A.M. Best “A” rated paper: Discover Property & Casualty Insurance Company, Discover Specialty Insurance Company

IT’S WHAT ALLOWS US TO MAINTAIN BALANCE
WITHOUT EVER LOSING SIGHT OF OUR GOALS.

At Discover Re, Alternative Risk Transfer is our only business.
This singular focus is unique to commercial insurance and sets us
apart with customers. It allows us to take a highly knowledgeable
look at the risks inherent to their businesses. And it enables us to
work in close partnership with clients to design and underwrite
truly “unbundled” structures. This provides maximum flexibility
and control rather than simple variations on conventional insurance.
To learn more about the benefits of working with the ART provider
whose focus never wavers, visit www.discover-re.com.

Unbundled ART: captives/deductibles/sirs/fronts

SSttaannddaarrddss::  Adoption of XML would aid  financial reporting, improve quality
Continued from previous page
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Rank Company/System name/Address Phone/Fax/Web site
2004 number

of installations
Price First installation Principal officer

1
CS STARS
CS STARS

500 W. Monroe St.,
Chicago, Ill. 60661-3630

312-627-6000
Fax: 312-627-6590
www.csstars.com

18,400 N/A 1967

Robert G. Petrie III, 
Jeffrey R. Markowitz,

Patrick J. O’Neill, Johnny Mize,
managing directors

2
Computer Sciences Corp.

RISKMASTER
200 W. Cesar Chavez, 
Austin, Texas 78701

800-345-7672
Fax: 248-372-3050

www.csc-fs.com
7,800 N/A 1982

Van B. Honeycutt,
chairman/CEO

3
Risk Sciences Group Inc.

Sigma Encore Suite
1900 E. Golf Road, Suite 700, 

Schaumburg, Ill. 60173

800-619-0224
Fax: 847-619-3079

www.risksciencesgroup.com
4,562

$35,000 set-up fee and
$45,230 annual support fee.

1978
Kenneth C. Ancona,

vp/managing director

4
INFORM Applications Inc.

INFORM
888 Veterans Memorial Highway, 

Hauppauge, N.Y. 11788

631-851-0222
Fax: 631-851-1769

www.informapplications.com
1,880 $20,000 to $500,000 1985

Alan R. Josefsek,
president

5
Aon-Global eSolutions Group

RiskConsole
200 E. Randolph St.,
Chicago, Ill. 60601

877-755-7475
Fax: 847-953-2633

www.aonriskconsole.com
1,500 $75,000 1995

Mark Stephens,
managing director-Americas;

Ed Monchen,
managing director-international

6
Valley Oak Systems Inc.

IVOS Claims Management Software
5000 Executive Parkway, Suite 340,

San Ramon, Calif. 94583

925-242-4600
Fax: 925-901-1020
www.valleyoak.com

1,350 N/A 1994
Randy Wheeler,

CEO

7
Insurity Inc.

claimsDecisions
170 Huyshope Ave., 

Hartford, Conn. 06106

860-616-7721
Fax: 860-616-7474
www.insurity.com

700 N/A 1988
Tony Reisz,
president

8
Risk Technologies Inc.

RiskVision
2363 Highway 287 N., Suite 100, 

Mansfield, Texas 76063

817-477-2197
Fax: 817-478-2044
www.riskvision.com

520 $25,000 to $250,000 1998
Chuck Allen,

president

9
Effisoft USA

Webrisk
266 Beacon St., 

Boston, Mass. 02116

617-437-9600
Fax: 617-437-9601
www.effisoft.com

350 $50,000 to $100,000 1989
Will Warren,
president

10
Blackburn Group Inc.

RiskPro
P.O. Box 52, 

Penfield, N.Y. 14526

585-586-4530
Fax: 585-586-7479

www.blackburngroup.com
300 $995 to $24,995 1985

Robert J. Blackburn,
managing principal

Risk management information systems*
Ranked by the number of installations in corporate risk management departments**

BI RANKING

Visit www.businessinsurance.com for more information and access to the full searchable directory of risk management information systems.

Most common standard features
Percentage of all RMIS offering these features

Source: BI Survey

Online systems
Risk management information systems based online

Source: BI Survey

Types of claims managed
Most common claims handled by RMIS

Source: BI Survey

Risk analysis

92.3%

Report generation

Incident reporting

Reserve tracking

Litigation

89.7%

84.6%

82.1%

82.1%

Online
59%

Not online
41%

Workers compensation

General liability

Auto

Property

Other

94.9%

92.3%

82.1%

77.5%

71.8%

* Systems offered on an unbundled basis. **Licensed users. NA=Not available

BI 05-23-05 A 14  5/19/05  3:10 PM  Page 1



nals,” with the criminal element
“growing and becoming more so-
phisticated,” he said.

Furthermore, all the publicity
surrounding the release of confi-
dential information is beginning to
erode consumer confidence in us-
ing the Internet, said Mr.
Humphreys.

Also spurring companies’ re-
sponses are federal and state laws.
The Sarbanes Oxley Act, for in-
stance, mandates that public orga-
nizations demonstrate due dili-
gence in the disclosure of financial
information. Because of Sarbanes-
Oxley, “suddenly, executives are

asking questions security persons
never heard before, like ‘Are we
monitoring applications?’ ” noted
Mr. Humphreys.

And privacy provisions in the
Health Insurance Portability and
Accountability Act and the Gramm-
Leach-Bliley law, which affect the
health care and financial services
industries, respectively, also call for
companies to turn their attention
to this issue.

To date, California is the only
state that requires consumer notifi-
cation of identity theft, but pro-
posed legislation modeled on the
California law has been introduced
in Congress.

The most vulnerable firms are
high-profile organizations such as
financial companies that capture
identity-related information that
includes Social Security numbers,
salary and credit card information,
said Peter Foster, Boston-based se-
nior vp and information risk advis-
er for Marsh Inc. “Anyone that is a
collector of information in the ag-
gregate” is a target, he said.

Charlotte, N.C.-based Wachovia
Corp., for instance, is focusing
more attention on “phishing,” in
which consumers are lead to false
Web sites that are designed to mim-
ic legitimate sites and lure them
into revealing personal financial in-

formation.
Julie Hoffman, the bank’s senior

vp and director of implementation
and transition management for e-
commerce, said that although these
sites have not lead to any signifi-
cant losses to date, their volume has
increased since Wachovia’s acquisi-
tion last year of Birmingham, Ala.-
based SouthTrust Corp., as crimi-
nals try to take advantage of any
confusion caused by the deal to
gain financial information.

Wachovia is addressing this issue
through measures including con-
sumer and employee education, as
well as with external tools that are
used to detect the use of its name or

trademark in order to pre-empt any
attacks that may occur, Ms. Hoff-
man said. She added, though, that
“these attempts are getting more so-
phisticated, and now we’re having
to look at a broader range of techni-
cal, educational and other tools” to
address the issue.

But while external attacks can
have a devastating impact from
both a public relations and a repu-
tational perspective, many believe
companies are particularly vulnera-
ble to internal attack. The com-
monly cited analogy is that of an
M&M candy–a hard shell, but a soft
inside. These observers contend
that while companies have made
major strides in protecting their
perimeters through tools that in-
clude firewalls and anti-virus soft-
ware, they may have left their inter-
nal systems relatively unprotected.

Companies “don’t take nearly as
much time or caution about de-
fending the inside from the inside,”
noted Marty Lindner, team leader
for incident handling at Carnegie
Mellon University Software Engi-
neering Institute’s CERT Coordina-
tion Center in Pittsburgh.

“Outside attacks probably far out-
weigh the number of insider at-
tacks,” he said. “The insider attack,

though, can be much more devas-
tating.” Mr. Lindner noted that an
insider does not need to find a sys-
tem’s weaknesses. “I don’t need to
break into a machine that I already
have access to,” he said.

There are also cases in which em-
ployees with malicious intent link
up with outsiders to work together,
said Rick Fleming, chief technology
officer for San Antonio-based Digi-
tal Defense Inc. “Those types of in-
ternally based attacks definitely are
becoming more prevalent, because
the monies are getting huge,” he
said.

One issue companies face is that
security and ease of use are not nec-
essarily compatible. The use of
smart cards−cards that contain an
embedded microprocessor for the
storage and processing of informa-
tion−and similar approaches are ap-
pealing in terms of making sure the
environment is secure, but “few
consumers are going to deal with
that level of intrusion” of having to
carry another card around, said Ted
DeZabala, a principal with Deloitte
& Touche L.L.P. in New York.

Systems have been “designed for
ease of use and functionality, not
security,” said Mr. Humphreys. “We
all wanted functionality,” but “it
doesn’t come free. It comes at a se-
curity risk. Now we’re starting to
compromise” in an effort to bal-
ance the two factors, he said.
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SSeeccuurriittyy::  Companies juggle security, accessibility in attempts to guard systems
Continued from page 11

“We all wanted
functionality, but it

doesn’t come free. It
comes at a security

risk.”

Earle S. Humphreys
Solutionary Inc.
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By JUDY GREENWALD

Companies seeking to protect their
information systems from both in-
ternal and external attacks should
engage in a careful cost/benefit
analysis, say experts.

“Anything is possible. It’s a ques-
tion of time and money,” said Marty
Lindner, team leader for incident
handling at Carnegie Mellon Uni-
versity Software Engineering Insti-
tute’s CERT Coordination Center in
Pittsburgh.

Encryption, for instance, is “ex-
tremely expensive to implement”
and may not be necessary for every

piece of information that courses
through a network, noted Ted
DeZabala, a principal with Deloitte
& Touche L.L.P. in New York. You
do not want to fix every potential
problem,” Mr. DeZabala said, just
those that could potentially cause
“real loss or reputational damage.”

“We have a very comprehensive
cost/benefit analysis for any imple-
mentation that we look at,” ex-
plained Pushpendu Pal, vp and chief
technology officer at Indianapolis-
based WellPoint Inc. The informa-
tion technology unit works with
WellPoint’s compliance unit and au-
dit and financial committees for ev-

ery project it embarks upon, he said.
While larger companies “are do-

ing everything they possibly can,”
this is a particularly difficult issue
for small to medium-sized enter-
prises, which are, “just like always,
struggling to allocate resources and
still get the product out the door,”
acknowledged Bill Barr, Pleasanton,
Calif.-based senior loss control offi-
cer for the Chubb Group of Insur-
ance Cos.

“Understand what is core to your
business and then guard that for all
it’s worth,” suggested Patrick Gray,
Atlanta-based a director of opera-
tions at Internet Security Systems

Inc. But do not spend resources on
what is not core, warned Mr. Gray.

Many companies comply with
established security standards, in-
cluding the Geneva, Switzerland-
based International Organization of
Standardization’s ISO 17799 and
CobiT, which was developed by the
Rolling Meadows, Ill.-based IT Gov-
ernance Institute.

For internal security issues, in
particular, one step experts urge
companies to take is to allow inter-
nal access to employees only on a
“need-to-know” basis. “If I work in
the payroll department, I shouldn’t
necessarily have access in any con-

venient manner to accounts
payable,” said Mr. Lindner. And re-
ally sensitive data should require
two or three people to access, so
that if one of them becomes dis-
gruntled, “they can’t steal the com-
pany’s jewels, basically,” he said.

This approach, though, is “only
as good as the people who are
maintaining the access roles that
are in place,” pointed out Jon Dar-
byshire, president and chief execu-
tive officer of Overland Park, Kan.-
based Archer Technologies L.L.C., a
computer security software firm.
“This needs to be updated on a daily
basis,” as new employees come in
and others leave or change depart-
ments, he said.

WellPoint has a process of re-
viewing its employees’ access to var-
ious segments of the company, said
Mr. Pal. “Also, we constantly review
the roles of the various associates
who have access to the informa-
tion” to insure there is a proper seg-
regration of duties, he said.

Another factor that is sometimes
overlooked by companies is insur-
ing the security of their outside
vendors and contractors, say ob-
servers. This is the “weakest point
of a company’s infrastructure,” said
Michael Flanagan, managing direc-
tor at Arthur J. Gallagher & Co. in
Chicago.

“It is something that you need to
control very carefully,” not only in
terms of day-to-day business and
supervision but in the vendors’ con-
tracts, “establishing from the start
what they are responsible for,” said
Aaron Latto, St. Paul, Minn.-based
marketing solutions director, global
technology underwriting, for The
St. Paul Travelers Cos. Inc.

Training people is also critical,
said Win Schwartau, executive di-
rector of Seminole, Fla.-based Inter-
Pact, a computer security organiza-
tion. Despite vendors’ claims that
their products can solve every prob-
lem, companies must maintain “a
proper balance between technology
and people,” he said.

Mr. Latto agreed. “You may have
very, very sophisticated data securi-
ty technologies” but it could be un-
dercut by employees who naively
accept a caller’s claim that he is an
associate and reveal their password
to the caller, he said. At that point,
“whatever technology you may
have to protect (the system) is not
going to do you any good,” he said.

Employees should also be told
the computers are not their own
and they “can’t sit and surf the In-
ternet for hours,” which can expose
the company to malicious software,
said Mr. Gray.

Insurance can cover any remain-
ing gaps that may exist, say ob-
servers. Some risks “just can’t be mit-
igated, and for those remaining
risks” companies should look into
insurance products, said Patrick
Donnelly, managing director, tech-
nology and professional risks, at Aon
Financial Services Group in Chicago.

There will always be this battle
between the “white hats” and the
“black hats,” Mr. Donnelly ac-
knowledged. But doing all that can
reasonably be expected, he said,
“goes a long way to protect from
potential liability.”

18 / Business Insurance Spotlight May 23, 2005

Defeating the California 
Workers‘ Comp Crisis

When the California Insurance Guarantee Association 
needed $750 million to cover claims of insurers devastated 
by the California workers‘ compensation crisis, Lord Bissell 

& Brook helped CIGA close a conduit issuance of bonds 
by the California Infrastructure and Development Bank. 
We championed CIGA‘s cause. Let us champion yours.

www.lordbissell.com

Cost/benefit analysis, access crucial to data security  
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By DAVE LENCKUS

The Risk & Insurance Management
Society Inc.’s Web site was not re-
designed to add content or flashy
graphics.

Indeed, visitors to www.rims.org
saw an increasingly text-intensive
offering and not much difference in
content when they first visited the
redesigned site in January 2004.

But by removing a lot of eye-
pleasing graphics, resisting sugges-
tions to add others—such as a gal-
loping RIMS unicorn—and reorga-
nizing some content, the site is pro-
viding improved member service,
according to RIMS officials. The
Web site is speedier, more navigable
and gives RIMS the opportunity to
offer some new services, RIMS offi-
cials say.

“The biggest goal that we had
was just to create a more stream-
lined, less graphic-intense design,”
said RIMS President Ellen Vinck.

All of that has drawn more visi-
tors to the site, said Ms. Vinck, vp,
risk management and benefits at
United States Marine Repair Inc. in
San Diego.

Some numbers point to the 
success of the redesign, according 
to Daniel H. Kugler Jr., a RIMS di-
rector with responsibility for the or-
ganization’s technical advisory
council.

Before the redesign, the site
logged about 8 million hits and
800,000 page views per month,
which were generated by about
40,000 unique visitors, according to
RIMS. Every visit to the Web site
generated 60 hits—one for each
graphic, such as each site naviga-
tion button—as well as one for
clicking onto the site.

That many hits per visit, though,
slowed down the site, RIMS officials
said. So one goal of the redesign
was to cut the number of hits but
boost the number of visitors, ac-
cording to Mr. Kugler, assistant
treasurer, corporate risk manage-
ment at Snap-on Inc. of Pleasant
Prairie, Wis.

Now, with text replacing many
graphic elements, each visit to the
home page generates 10 hits, which
makes the site run far more speedi-
ly, according to RIMS.

The current level of monthly hits
is down to 6 million. But page views
are up 25%, to more than 1 million,
and there are 53,000 unique visitors
each month, a 32.5% increase from
before the redesign, according to
RIMS.

“I think, because the speed has
been so dramatically improved,

we’re seeing increased use of the
site,” Ms. Vinck said.

Another part of the streamlining
is how content is arranged. Some
content was moved to what RIMS
believes are more logical locations
within the site so visitors can find it
quicker.

For example, Ms. Vinck said she
had trouble before the redesign
finding the RIMS newsletter, which
was located in the site’s member-
ship section. The newsletter has
been moved to the products and
services section, “which makes
sense,” she said.

In addition, RIMS members now
can find RIMS leaders or staff mem-
bers more easily to e-mail them
with questions or comments, said
Lance Ewing, a former RIMS presi-
dent. “You had to hunt and peck to
find that before,” noted Mr. Ewing,
vp-risk management for Caesars En-
tertainment Inc.

“You should be able to get 
whatever you’re looking for within
three clicks,” Ms. Vinck said. Before
the redesign “a little more naviga-
tion was needed,” she acknowl-
edged.

The improved speed and naviga-

bility also aid maneuverability
among the more than 40 e-mail in-
terest groups at the site, according
to Mr. Kugler. That is an important
improvement to members, because
the e-groups comprise one of 
the site’s most popular features, he
said.

While new content did not drive
the site’s redesign, some new fea-
tures have been added, RIMS offi-
cials note.

For example, through the Web
site, a vendor is offering career
counseling services at a 25% dis-
count, Mr. Kugler explained. That

feature ties in with the job bank,
which is one of the most popular
features on the site. The job bank
attracts 10,000 visitors per month,
either looking for jobs or posting
notices for them, he said.

The Web site now also allows risk
managers to link to many other
sites, including RIMS chapter sites,
Mr. Kugler said. Risk managers can
also participate in the RIMS bench-
mark survey, produced in partner-
ship with New York-based consul-
tant Advisen Ltd.
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RIMS favors speed over style in Web site redesign

See WEB SITE / next page

“The biggest goal that
we had was just to

create a more
streamlined, less

graphic-intense design.”

Ellen Vinck
United States Marine Repair Inc.
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By RUPAL PAREKH

Cellular camera phones—while
popular with consumers—should
ring concern among employers, ac-
cording to some experts.

As the market for camera phones
continues to see explosive growth,
and camera phone technology ad-
vances—new models are equipped
with manual focus, shutter speed
and aperture controls, high-resolu-
tion color displays, and can even
shoot and store video clips—some
lawyers and consultants say allow-
ing the handsets in the workplace
exposes companies to possible
breaches of data security and em-
ployee privacy.

By 2006, four of every five cellu-
lar phones shipped annually in the
United States and Western Europe

will feature a built-in camera, ac-
cording to estimates published last
year by Stamford, Conn.-based
technology consultant Gartner Inc.

“Camera phones present a num-
ber of different risks to employers,”
said Brian P. Paul, an attorney in
Chicago at the law firm of Michael
Best & Friedrich L.L.P. While busi-
nesses that rely on trade secrets are
most exposed, the threat of camera
phones is not limited, he said.
Whether it be client lists, product
formulas or marketing strategies,
most companies house some sort of
proprietary information that runs
the risk of being photographed. Fur-
thermore, employee privacy may be
compromised due to camera phone
abuse, and could potentially lead to
harassment claims, Mr. Paul said.

Of nearly 400 human resource
managers that participated in an
April 2004 survey about camera
phones by the Alexandria, Va.-
based Society for Human Resource
Management, nearly 77% of com-
panies lacked a written policy ad-
dressing the use of camera phones
at work. Only about 7% reported al-
ready having such a policy in place,
while about 15% said they were
planning to implement such a poli-
cy within the next six months.

Yet, acts of industrial espionage
are a very real problem, costing
companies globally up to $300 bil-
lion a year, said Richard B. Isaacs,

senior vp at The Lubrinco Group
Ltd. Inc., a New York-based risk
management consultant. Just one
such incident costs an average of
$50 million in a manufacturing set-
ting, and $500,000 in a nonmanu-
facturing environment, Mr. Isaacs
noted.

Concern over proprietary leaks
drove DaimlerChrysler Corp. to en-
act a workplace ban on cameras al-
most 35 years ago. “The nature of
our business is proprietary, and
there are trade secrets we have to
protect,” a spokesman for the
Auburn Hills, Mich.-based carmaker
said. About five years ago, Daimler-
Chrysler amended its security poli-
cy to ban camera phones. “We try

to be aware of the technologies as
they come along,” the spokesman
said, and update the employee
manual accordingly.

Dallas-based Texas Instruments
Inc. has a written company policy
prohibiting all types of recording
devices on the premises, including
camera phones, a spokeswoman
confirmed.

Cellular service provider Nokia,
meanwhile, has no restrictions gov-
erning camera phone use in its of-
fices, according to a spokesman in
White Plains, N.Y. “We’ve never
had a problem in this area,” he said,
adding, “it would be very hard to
outlaw the very product we’re
working on making.” He also noted
that companies should be con-
cerned about more than camera
phones; “There are a lot of digital
cameras out there that are a lot
smaller than any digital camera
phone,” he said.

But according to Mr. Paul, the ca-
pability to send or publicize images
via the Internet immediately—then
delete them—makes camera
phones a bigger threat to employers
than regular or digital cameras.

“We haven’t seen a lot of cases
filed yet based upon the camera
phone,” Mr. Paul acknowledged.
Still, “if the employer has a policy
in place, that limits their liability,”
related to potential claims of fraud,
as well as harassment, he said.

According to Kathryn Terrell, a
Fort Collins, Colo.-based indepen-
dent human resource consultant,
the possibility of harassment caused
by camera phones is even more of a
risk to employers than using cam-
era phones to steal proprietary in-
formation. “In my opinion, the big-
ger problem with the camera
phones is use by employees to im-
pulsively take inappropriate pho-
tos,” often of coworkers, Ms. Terrell
said. If such photos are taken un-
willingly, or are unknowingly pub-
lished, companies may find them-
selves in court, she said.

In a case currently being handled
by Stephanie Dutchess Trudeau, an

Another feature allows RIMS
members to share documents, such
as request for proposal templates.

In addition, “I think the ability to
read our magazine articles online is
helpful to our readers,” said Mr. Ew-
ing, referring to the RIMS periodical
Risk Management magazine. The
site allows members to e-mail arti-
cles from the magazine, which
helps risk managers deliver infor-
mation to their supervisors, Mr. Ew-
ing said.

The redesigned site also has been
instrumental in encouraging RIMS
members to preregister online for
the organization’s annual confer-
ence and exhibition, according to
Ms. Vinck. Eighty percent of confer-
ence attendees preregistered online
this year, a 10% increase over last
year, she said.

Ms. Vinck attributes those high
numbers to the more user-friendly
Web site.

And, at this year’s conference 
in Philadelphia, the Web site al-
lowed RIMS to make the registra-
tion process “phenomenally more
efficient,” Ms. Vinck said. Rather

than wait in line to give clerks their
registration information for their
conference materials, attendees
used kiosks to sign in online
through the RIMS Web site. The
registration clerks received the sign-
in information and had the confer-
ence materials prepared shortly af-
terward.

In the future, Mr. Kugler said, the
Web site will offer more enterprise
risk management content.

“Our goal is to use the Web site
in our quest for becoming the pre-
mier resource in support of enter-
prise risk management globally,”
Mr. Kugler said.

“It’s a natural next step for us in
which we explore ways to promote
enterprise risk management,” Mr.
Kugler said. “Right now, that is a
strategy, and we have to work on
how we’re going to deploy the strat-
egy.”

Mr. Kugler said he envisions the
site offering visitors more articles
on enterprise risk management,
links to related services and the op-
portunity for risk managers to share
their success stories, best practices
and lessons learned.
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Proliferation of camera phones
calls up a wide range of risks
relating to the workplace
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By MEG FLETCHER

GLENDALE, Calif.—While updat-
ing any claims system can be a chal-
lenging task, it’s especially daunting
when the claims system is for the
nation’s largest guaranty fund—the
California Insurance Guarantee
Assn.

“It’s an intensive and major pro-
ject,” said Hal Fedora, director of in-
formation technology and audit for
Glendale, Calif.-based CIGA.

But the guaranty fund has man-
aged to lighten its burden signifi-
cantly after it identified a vendor—

San Mateo, Calif.-based Guidewire
Software—and began implement-
ing Guidewire’s ClaimCenter pro-
gram.

Currently, CIGA and Guidewire
are approximately halfway through
installing and adopting the new
claims program, with completion
expected in September. “Things are
going fine. We are pretty much on
track,” Mr. Fedora said.

The need for the project
stemmed from the influx of claims
from insolvent California insurers
during the past five years, which
taxed CIGA’s claims-handing capa-

bilities, he said.
The association is responsible for

paying the claims of most insolvent
California-based property/casualty
insurers in accordance with state
law. CIGA has three separate funds
for insurance claims: workers com-
pensation; automotive/homeown-
ers; and several other P/C lines, in-
cluding commercial property and
liability, products liability and pol-
lution.

CIGA’s previous system included
an outdated mainframe, explained
Alex Naddaff, vp of professional ser-
vices for Guidewire Software.

Mr. Fedora said that CIGA execu-
tives found it useful, in exploring
their options, to talk with similar
funds from other states—if only to
determine that CIGA did not want
to build its own system in-house.
He noted that some state funds had
proprietary claims-handling sys-
tems, though no other system was
as large as California’s or dealt with
as many claims. Mr. Fedora de-
clined, however, to provide details
about the number or the total value
of the claims CIGA handled.

Ultimately, CIGA executives de-
cided that the best approach was to

customize a vendor’s product to
meet its individual requirements,
he said.

CIGA then hired a consultant to
help assess its needs before it issued
a request for proposals and subse-
quently narrowed the field of po-
tential bidders to two in late 2004.
CIGA executives then scrutinized
the two finalists, making site visits
to the vendors’ respective cus-
tomers before choosing Guidewire
and negotiating a contract in Febru-
ary.

employment lawyer at Ulmer &
Berne L.L.P. in Cleveland, a female
employee is claiming, among other
things, that a coworker took inap-
propriate photos of her in the work-
place using a camera phone. The
company in question had no policy
in place to govern the use of camera
phones, Ms. Trudeau said.

Taking appropriate steps to pre-
vent abuse can limit an employer’s
legal liability, according to Mr. Paul,
and ensuring that the company em-
ployee manual evolves along with
technology can be a simple, cost-ef-
fective, way to minimize exposure

to employee misconduct.
In developing a workplace policy

surrounding the use of camera
phones, Mr. Paul suggests employ-
ers take into account office culture
to select an appropriate type of ban.
Examples of different bans on cam-
era phones include: a complete or-
ganization-wide ban; a ban in desig-
nated areas, such as product devel-
opment facilities and restrooms; or
a ban restricting camera phone use
to breaks.

Employers should consult an at-
torney before writing a camera
phone policy, and then communi-
cate the new rules to employees
through the use of e-mail, posted
notices, and staff meetings, Mr.
Paul said.

Ken Dulaney, vp of mobile com-
puting at Gartner in San Jose, Calif.,
meanwhile, views any kind of cam-
era phone ban as a shortsighted ap-
proach to a larger issue. “I think it’s
unenforceable. It’s one of those
simplistic things that people do in
companies that never solve the
problem,” he said.

“What we ought to be doing is
putting sensitive things in special
areas that have extreme security,”
and providing “better training to
employees to watch for behavior
that shouldn’t be going on.”
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Top U.S. guaranty fund updates its claims system

See UPDATE / next page

A camera phone ban is
“one of those simplistic
things that people do in
companies that never
solve the problem.”

Ken Dulaney
Gartner Inc.
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While Guidewire previously had
no other guaranty fund clients, it
had provided services to some large
insurers with multiple locations na-
tionwide, said Christopher Mad-
dox, Guidewire’s regional sales di-
rector.

Mr. Maddox said that one of
CIGA’s biggest challenges in choos-
ing a new system was determining
how to cope with its many third-
party administrators. More than
1,200 claims handlers in multiple
California locations were using a
variety of other claims-handling
systems, Mr. Maddox said.

“The beauty of the new system is
that it is Web-based, so remote
TPAs can access it using the Inter-
net,” Mr. Fedora said.

The new system “provides a
modern claim-handling experience
to our adjusters and third-party ad-
ministrators,” according to a state-
ment by Lawrence Mulryan, CIGA’s
executive director.

CIGA took significant steps early
on to involve TPAs in its 10-person
project team, including allotting

them half the positions on that
team.

“From our point of view, it’s 
very important to get buy-in by the
business users from day one to
make a successful project,” Mr. Fe-

dora said. The update is viewed as a
claims department project, he said,
and the goal is to deliver a system
that those business users would ap-
prove of.

A key selling point for the
Guidewire system was that it would
give CIGA the ability to manage
“business rules” itself, rather than
having to go back to the vendor to
make updates, Mr. Fedora said. Ex-

amples of such rules include the
routing of complicated claims to
specific claims specialists and the
establishment of specific time peri-
ods to review claims with reserves
above a set amount.

CIGA’s being able to make such
updates itself “saves both money
and time,” Mr. Fedora said. Another
attractive feature is a new sys-
temwide calendar that keeps track
of litigation-related activity such as
hearings, he said.

Overall, the new system is ex-
pected to have “a great impact on
accelerating the claims process,”
Mr. Fedora said.

Guidewire representatives said
they expect CIGA will reap other
benefits, including more timely and
more accurate payments to claim-
ants and vendors and easier train-
ing of employees in the future.

In addition, general industry
studies have found that companies
that implement such software sys-
tems see a 3% to 7% reduction in
loss adjustment expenses and in-
demnity payments, Mr. Maddox
said.

UUppddaattee::  Top guaranty fund replaces claims system
Continued from previous page

Ascot offers online
terrorism quoting system
LONDON—Ascot Underwriting Ltd.
has introduced an online terrorism
quoting product that provides real-
time insurance quotes and terrorism
coverage for firms worldwide.

The Ascot Terrorism Automatic
Quoting System intends to provide
users with tailored insurance
solutions. It works by entering key
information—such as industry sector,
risk analysis and location variable.
Once the information has been
added, the system automatically
offers terms and conditions that can
be bound immediately or will remain
valid for 14 days. The ATAQ program
offers quotes for low- and mid-level
risks.

For more information, visit the
company’s Web site, at
www.ascotuw.com.

Safety tool tests
floor surfaces
SOUTHLAKE, Texas—Universal
Walkway Testing L.P. has introduced
the UWT BOT-3000, a portable floor
testing robot, which is designed to
help businesses identify and monitor
problem floors.

The floor tester robot was
developed to assist companies with
significant losses due to slip-and-fall
problems. It is an auditing tool
allowing companies to monitor
problem floors in advance of
accidents or lawsuits. The BOT-3000
measures wet and dry coefficients of
friction, and it can record, print and
output data.

For more information on the
Southlake, Texas-based Universal
Walkway Testing’s floor tester,
contact Bob Ashlin, head of
marketing and sales, at 817-552-
4022 or at r.ashlin@uwtlp.com.

DMEC releases
employment survey
SAN DIEGO—The Disability
Management Employer Coalition has
released its annual 2004 Salary &
Demographic Survey, which provides
the employment and salary trends of
disability and absence managers.

The survey was conducted among
DMEC private and public employer
members and represents responses
from 158 organizations. The survey
findings reveal that the use of
disability management consultants
increased from .05% in 2001 to 22%
in 2004. Also, 42% of the
respondents indicated their
company’s disability management
budget is less than $50,000, while
27% reported a budget in excess of
$1 million.

To order a copy of the survey,
contact the DMEC at 800-789-3632
or visit www.dmec.org/resources/
publications.cgi.

Schinnerer launches
E&O program
CHEVY CHASE, Md.—Victor O.
Schinnerer & Co. is offering an errors
and omissions program for
consultants and staffing firms.

Chevy Chase, Md.-based
Schinnerer’s SpecialtyOne program

is targeted at a variety of
consultants, such as management,
human resources, marketing and
public relations consultants. It is also
intended for market research firms
and staffing firms.

The program features a duty-to-
defend clause; worldwide coverage
for suits brought in the United
States, its territories and Canada;
and defense coverage for criminal,
dishonest, fraudulent or malicious
errors and omissions.

SpecialtyOne will be written
through London-based Brit
Insurance Holdings P.L.C. Limits are
available up to $5 million.

More information can be obtained
by contacting Mark Wolf, program
manager, at 301-961-9867 or by
visiting www.schinnerer.com.

Betterley publishes
report on tech E&O
STERLING, Mass.—Betterley Risk
Consultants Inc. has published its
fifth evaluation of the technology
errors and omissions insurance
market.

The “Technology Errors &
Omissions Market Survey—2005”
provides an evaluation of liability
insurance coverages for technology
products and service providers. The
report reviews 12 of the leading
carriers active in the market and also
contains information on rate and
retention trends and growth trends.
Some of the topics include capacity
and retentions, coverage terms and
exclusions, risk management
services and carrier contact
information, among other
information.

To obtain more information, an
executive summary of the report can
be found online at www.betterley.
com/products.html. To order the
report, visit www.betterley.com/
ordering_information.html.

St. Paul Travelers launches
Internet liability policy
ST. PAUL, Minn.—St. Paul Travelers
Cos. Inc. has introduced an Internet
liability protection policy for small to
midsize technology companies.

The Internet Basic Liability
Protection Policy covers two types of
risks—failure to protect private
customer or client information from
hackers or accidental disclosure
online and failure to prevent the
transmission of computer viruses. It
is aimed at technology firms with
between $5 million and $100 million
in revenues that conduct business
over the Internet.

Typical limits range from $1 million
to $5 million. Additional capacity is
available if needed.

For more information, visit the St.
Paul, Minn.-based company’s Web
site at www.stpaultravelers.com.

RIMS offers online
Sarbanes-Oxley course
NEW YORK—The Risk & Insurance
Management Society Inc. has
collaborated with Watchung, N.J.-
based Penn Rhoads Institute to offer
a new online Sarbanes-Oxley course.

PRODUCTS & SERVICES

“The beauty of the new
system is that it is Web-
based, so remote TPAs
can access it using the

Internet.”

Hal Fedora
California Insurance Guarantee Assn.

Continued on next page
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The course, “Understanding
Corporate Governance in a Sarbanes
Oxley Environment,” is an
introduction to corporate
governance and it is aimed at
managers and executives. Some of
the course objectives include the
ability to explain the goals of
corporate governance in the broader
corporate environment; list reasons
why corporate governance
approaches fail; and examine the
organizational processes of the
board of directors, corporate
officers, auditors and others. The
course takes about three to four
hours to complete and a credit from
it will qualify towards the RIMS
Fellow designation.

Penn Rhoads focuses on
assessment and learning content in
the areas of risk management,
insurance and financial services

For more information, visit New
York-based RIMS’ Web site at
www.rims.org/sarbanesoxley1.

NIF forms partnership
to offer D&O program
MANHASSET, N.Y.—NIF Group Inc.
has formed an alliance with
Scottsdale, Ariz.-based National
Casualty Co. to offer a nonprofit
directors and officers program.

The program provides nonprofit
D&O coverage, including broad
employment practices liability and
spousal liability coverages. Also,
fiduciary liability and publisher’s
liability are available by
endorsement. Aggregate limits of $3
million are available.

NIF Professional Liability Risk
Solutions, Manhasset, N.Y.-based NIF
Group’s professional liability
managing general agent facility, will

act as the program manager of the
Nonprofit D&O program.

For more information, contact
Karen A. Callanan, senior vp of NIF
Professional Liability Risk Solutions,
at 908-508-9696, ext. 11 or
kcallanan@nifgroup.com. More
information can also be obtained by
visiting the company’s Web site at
www.nifgroup.com.

A.M. Best releases
reinsurance databases
OLDWICK, N.J.—A.M. Best Co. has
released two databases, “Best’s
Statement File Supplement:
Schedule F and Schedule S,” which
feature reinsurance data on
property/casualty and life/health
companies.

The Schedule F and Schedule S
databases feature information on
more than 3,000 companies,
allowing users to track insurers who
are ceding or assuming risk. The
databases identify where insurers
are placing their reinsurance
business. The reinsurance data is
based on information found in
companies’ 2004 NAIC Annual
Statements.

Both Schedule F and Schedule S
are delivered on a single CD-ROM,
but the customer is given access via
a password to only the database
purchased. To obtain more
information, visit
www.ambest.com/sales/schedulef or
www.ambest.com/sales/ schedules.
The CD-ROM can be ordered by
contacting Oldwick, N.J.-based Best

at 908-439-2200, ext. 5311.

Consultant introduces
HR Internet service
SAN RAFAEL, Calif.—WEA
Consulting has launched an 
Internet service for benefit
managers and human resources
professionals.

The Web-based human resources
information system, sharedHR,
intends to assist businesses in
minimizing employment liability. The
service is available on a subscription
basis that is geared to companies
with 50 to 3,000 employees.

Some of the site’s offerings
include the ability to generate
reports on benefits, hiring, salary
and staffing histories; produce

custom employee handbooks specific
to state and company that can be
automatically updated as federal and
state laws change; and manage
employee contact information,
benefit selection, payroll information
and salary history.

More information can be found by
visiting www.sharedhr.com.

We’d like to report on new risk
management and employee benefit
products and services offered by
your company. Send information
about your new offerings to: Carrie
A. Peinado, Business Insurance, 360
N. Michigan Ave., Chicago, Ill. 60601-
3806; telephone: 312-649-5313; fax:
312-649-7801; e-mail:
cpeinado@businessinsurance.com.
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alyst for Moody’s Investors Service
in New York. The companies are
more likely to use disease manage-
ment programs and similar projects
to try to reduce costs and thereby
reduce premiums, he said. “I don’t
see any companies saying they
need to invest in reducing premi-
ums, and even if they did it would
be minimal,” he said.

Going forward, analysts are
watching several key trends in 
the managed care industry, includ-
ing the growing interest in con-
sumer-driven health plans. As 
evidence of the importance of
CDHPs, analysts cited major acqui-
sitions by the two dominant man-
aged care players—Minneapolis-
based UnitedHealth Group and In-
dianapolis-based WellPoint Inc.—of
CDHP providers Definity Health
Corp. and Lumenos Inc., respective-
ly.

“They definitely see (CDHPs) as a
very important line of business,”
Mr. Ellis said. “Employers need to
try those types of products. It will
probably start to squeeze cost
trends a little bit.”

With regard to future M&A activ-
ity in the sector, analysts expect the
major managed care companies to
set their sights on niche market
players, with the intention of tak-
ing advantage of trends such as in-
creased interest in CDHPs or new
opportunities created by the Medi-
care Modernization Act.

Insurers are increasingly turning
their attention to the government-
supported segments of the health
care market as a way to grow mem-

bership, analysts say. Many compa-
nies have announced or imple-
mented plans to create regional
Medicare PPO networks or enter the
Medicare Part D prescription drug
program, backed by government re-
imbursements.

“The growth prospects are in the
public sector—those companies
that participate in Medicare and
Medicaid,” Mr. Marinucci said.
“The government has jumped back
in and become an even larger fund-

ing source for health care.”
The managed care companies are

looking to expand their govern-
ment-supported membership base
because of mixed results in the
commercial membership sector.
The first-quarter membership fig-
ures showed some companies post-
ing solid gains while others strug-
gled to retain members. “You start
to wonder whether it’s a pattern or
just a coincidence,” Mr. Zaharuk
said.

Tips and feedback from readers are welcome. Please send information to
rzolkos@businessinsurance.com.

I don’t know whether employers are
seeing an unusual rash of claims on
their health plans this week, but I
wouldn’t be surprised.

Given the magnitude of excite-
ment surrounding this past week’s
popular culture mega-event (I’m
talking, of course, about the much-
awaited release of “Star Wars:
Episode III—Revenge of the Sith,”
duh), I’m certain the fallout has to
be enormous, and not just in terms
of marketing tie-ins.

I’m figuring there’s got to be a
whole host of Star Wars fans recov-
ering from inadvertent eye pokes
sustained in the midst of heated
plastic light saber battles or backs
wrenched trying to squeeze into 25-
year-old Wookie costumes.

Then there are the various illness-
es contracted while sleeping on side-
walks outside theaters in hopes of
seeing director George Lucas’ latest
offering at the first possible opportu-
nity, or allergic reactions to the vari-
ous nasties that have taken up resi-
dence in that Darth Vader helmet
since the last time it was worn.

At the risk of exposing myself to
the possibility of some nasty mis-
sives from stouthearted Jedi in the
BI readership, I have to admit that
I’m not caught up in the frenzy.

It’s true that a long time ago, in a
galaxy far, far away—actually, in
1977 in Indiana, which from today’s
vantage might as well have been an-
other galaxy—I did engage in the
then-obligatory multiple viewings
of the first Star Wars movie. It was
pretty cool stuff, unlike anything
we’d seen before.

A couple years later, though, by
the time “The Empire Strikes Back”
came out, I’d already started to get
lax in my devotion to the Jedi cause,
not seeing the film until pretty late
in its initial run. My memory’s a lit-
tle less clear on the details of seeing
“Return of the Jedi,” but I’m pretty
sure it was in a second-run house.

As for the latest batch—the first
two films of the prequel trilogy—
aside from seeing a bit on TV, I’ve
been AWOL. It’s a circumstance that
probably should result in seeing my
plastic light saber broken over some
faux Obi-Wan’s knee, if I could find
my plastic light saber (it was a gag
gift, not a purchase, I swear).

In fact, though, I find myself
strangely interested in this last piece
of the Star Wars franchise. Maybe
it’s just the notion of the finality of
it all, that there won’t be any more.
Maybe, after all these years, there’s a
bit of a nostalgic thing as well, even

for a fallen-away Jedi.
There’s something else that fasci-

nates me, though. Much has been
written in recent days about the
“political” implications of the
film—suggestions that dialogue and
events in the film bear some striking
parallels to recent political develop-
ments and pronouncements in the
United States. For his part, George
Lucas has dismissed those parallels
as coincidental.

As interesting as they might be,
it’s not the parallels to the U.S. polit-
ical scene that intrigue me, though.
I’ve been thinking about how it may
well be possible to view the new
film—with its characters embracing
“the Dark Side” in their quest for
power, politicians bent on empire-
building and well-meaning inno-
cents trampled along the way—as a
metaphor for some of the events
making headlines in the insurance
industry in recent months.

I’m not entirely sure “Revenge of
the Sith” will hold up to that sort of
viewing, but the idea interests me.
One problem, I suspect, is that
which people from the industry’s
current troubles you’d choose to
cast in the story’s various roles could
vary, depending on which side of
the issue you find yourself.

While the over-enthusiasm of
some Star Wars fans is mostly just a
harmless source of amusement,
there was a report of another recent
event that I’m fervently hoping was-
n’t a display of passionate anticipa-
tion of an upcoming release.

I’ve read recently of plans to re-
make Alfred Hitchcock’s 1963 clas-
sic “The Birds,” the new film sup-
posedly hewing a bit closer to
Daphne du Maurier’s original short
story. With that in mind, I found it
more than a bit disturbing to see a
report out of Houston last week of
large grackles swooping down on
pedestrians on downtown streets.
Evidently, people were forced to
fight off the birds or flee into build-
ings to avoid their attacks, leading
local officials to close off a section of
sidewalk in front of a county office
building for a time.

By comparison, Star Wars fans
armed with plastic light sabers seem
like a fairly benign lot, so I’m hop-
ing this won’t be a trend that moves
around the country as the release
date of the remade “The Birds” ap-
proaches. But I do wonder who’d
emerge victorious in a light saber-
grackle battle. Maybe George Lucas
could be talked into making just one
more Star Wars film.

COMMENTARY
Senior Editor Rodd Zolkos
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Will Sith’s revenge 
be insurance claims?
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RReessuullttss::  Health premiums expected to be stable
Continued from page 4

California investigates
WellPoint premium hikes
SACRAMENTO, Calif.—The Cal-
ifornia Department of Managed
Health Care is probing whether
recent premium increases for
WellPoint Inc. enrollees in Cali-
fornia are related to the compa-
ny’s merger last year with the for-
mer Anthem Inc.

As part of its agreement to ap-
prove the merger last year, the
DMHC secured a guarantee from
Indianapolis-based WellPoint
that it would not raise premiums
for California policyholders to fi-
nance the merger. The depart-
ment, though, has received about
90 complaints from policyhold-
ers of the managed care compa-
ny’s Blue Cross unit in California
regarding substantial increases in
premiums this year, a spokes-
woman said.

The department held a public

meeting May 13 to examine
whether WellPoint violated its
promise to the DMHC. Regula-
tors decided to hire an outside 
actuary to examine documents
and data provided by the 
company to explain the rate in-
creases.

A WellPoint spokesman said
the company raised its rates an
average of 13% on individual and
family policies because of a com-
bination of factors, including in-
creased utilization and consump-
tion of health care services, rising
cost trends and escalating doctor
and hospital reimbursements.

“They were strictly driven by
our cost experience in the mar-
ketplace,” the spokesman said.
“They had nothing to do with
any merger-related costs.”

—By Gloria Gonzalez 
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By SARAH VEYSEY

LONDON—Brokers may keep poli-
cyholders and insurers funds in the
same account, but buyers will rank
above insurers as creditors in the
event of a broker insolvency, under
guidelines agreed to by London
market officials.

The Lloyd’s Market Assn., the In-
ternational Underwriting Assn., and
the London Market Insurance Bro-
kers’ Assn. last week circulated to
the market a model Terms of Busi-
ness Agreement for underwriters
and brokers to comply with regula-

tory requirements for the treatment
of policyholder money, among oth-
er things.

The LMA represents underwriters
at Lloyd’s of London, the IUA repre-
sents underwriters in the London
company market, and the LMBC
represents brokers in the London
market.

A task force comprising members
of the three organizations said that,
under the model, brokers will be
able to commingle policyholder
and client money in the same ac-
count, provided the underwriter
has agreed to this in writing. 

Policyholder money would in-
clude funds such as premiums,
whereas insurer money would in-
clude, for example, payments for le-
gal fees in claims work that is car-
ried out by a broker on behalf of an
insurer, said David Hough, execu-
tive director of the LMBC.

Under the model, underwriters
and brokers may agree that premi-
ums can be classified as “insurer
money” as soon as they are paid by
a policyholder to a broker. 

Also, under the model insurers
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Rate cuts take hold
in Australia
Rate reductions of 5% to 20%
are being seen for property and
liability insurance for large
corporate risks and other
commercial insurance lines in
Australia, according to Standard
& Poor’s Corp. But despite market
softening, S&P said the Australian
nonlife insurance market was
expected to remain profitable in
2005. In a statement, Kate
Thompson, a credit analyst at
S&P in Melbourne, said “many
insurers show continued signs of
lower claims frequency across
lines of business and, in
particular, liability lines.” 

U.K. doctors, insurers
agree on fee increases
The British Medical Assn. and the
Assn. of British Insurers have
agreed on “above inflation”
increases in fees for doctors’
reports and medical examinations
for life insurance and income
protection policies. The fee for a
doctor’s report will rise 8.5% to
£70.50 ($129.49) for 2005-06,
the fee for a medical examination
will increase 9.2% to £77.50
($142.35), and the fee for a
supplementary report will
increase 9.1% to £18 ($33.06).
The increases take effect in July 

Watson Wyatt
pension suit dismissed
A claim by the U.K. arm of French
investment bank Crédit Lyonnais
against pension consultancy
Watson Wyatt Worldwide has
been dismissed. In the claim,
Crédit Lyonnais alleged Watson
Wyatt was negligent in valuation
work for the Crédit Lyonnais
Group U.K. Pension Scheme from
1996 to 1999. In a statement,
Watson Wyatt said the two
parties had agreed to the
dismissal subject to certain
confidential terms. 

Zurich reports
21% increase in profits
Zurich Financial Services’ profits
for the first quarter rose 21%, to
$779 million. ZFS said the
improvement was due to cost
controls and other factors.
Investment income grew 12.0% to
$2.2 billion, ZFS said. For nonlife
insurance, ZFS reported gross
written premiums grew 2.3%, to
$10.2 billion, for the first quarter
from the year-earlier period.

Briefly noted
DDaannee  DDoouueettiill, group chief
executive of London-based Brit
Insurance Holdings P.L.C., has
been elected chairman of the
Lloyd’s Market Assn. The LMA
represents businesses
underwriting at Lloyd’s of
London. Mr. Douetil succeeds
Robert Childs, director of
underwriting at London-based
Hiscox P.L.C.

Voluntary pact on broker insolvencies
outlines rights of buyers, insurers

See AGREEMENT / page 27

If a broker goes broke
Under the London proposal:

� Brokers could commingle
policyholder and insurer funds in
same account, with consent.

� Buyers would rank ahead of
insurers as creditors if a broker
became insolvent.

�   If a policyholder paid
premiums to the broker, credit
risk would transfer to the broker.

U.K. raises bar on cleanup liability
Local governments face higher burden of proof on environmental remediation orders

By CAROLYN ALDRED

LONDON—A High Court judge’s or-
der for a retrial in one of the few
court-affirmed remediation orders
since changes in the United King-
dom’s environmental laws took ef-
fect will make it harder for local au-
thorities to attach environmental li-
ability to other parties.

As a result of the decision, local
authorities will have a higher bur-
den of proof in cases in which they
are seeking to force owners or occu-
piers of contaminated sites to clean
up the sites when they were not the
original polluters, legal experts say.

The decision is the first appeal of
a remediation notice since a 2000
amendment to the Environmental
Protection Act 1990, which had in-
troduced retrospective liability for
environment contamination.

Under the amendment, the en-
forcing authority must identify the
most appropriate person or organi-
zation to be held liable for cleaning
up a contaminated site. Under the
law, the remediation should be the
responsibility of the original pol-
luter; in the absence of the original
polluter, though, the liability shifts
to the owner or occupier of the
land.

In the case of Circular Facilities
(London) Ltd. vs. Sevenoaks District
Council, homes near Tonbridge,
Kent, had been built on top of clay
pits that had been filled with mate-
rial that included organic waste
over a 20-year period in the 1960s
and 1970s. The land was sold to
Circular Facilities in 1979, and
planning permission was granted
by the district council for eight
houses to be erected on the site.

A 1978 soil investigation, which
was commissioned by Circular Fa-
cilities, that indicated the presence
of black organic matter and associ-
ated gases on the site, was given to

Sevenoaks District Council in
March 1980 to support the plan-
ning application. The report was
placed on the planning register and
was available to Circular Facilities,
according to the local authority.

No efforts were taken to remove
or contain the organic waste when
the houses were built.

Following the discovery that
landfill gas was being released on
the site, the local authority under-
took remedial measures in the
1990s, spending 46,000 pounds
($85,132) to correct the situation.

See POLLUTION / page 27

Australian regulator
plans to bolster rules

By SARAH VEYSEY

SYDNEY, Australia—The Australian in-
surance regulator has drafted proposals
for governance standards and a discus-
sion paper proposing stronger regulation
for the supervision of groups that include
insurance companies.

The Sydney-based Australian Pruden-
tial Regulation Authority last week 
published draft standards that would re-
quire each insurer to establish a board au-
dit committee and a board risk commit-
tee.

Among other proposals, insurers would
be required to have a majority of inde-
pendent nonexecutive directors and have
an independent nonexecutive director as
chairperson of its board.

Interested parties have until Aug. 12 to
comment on the proposed changes.

Separately, in a discussion paper 
on strengthening the framework of 
supervision for corporate groups that 
include authorized general insurers,
APRA proposes the adoption of new 
standards governing intragroup dealings
and a groupwide approach to risk man-
agement supported by annual reports

from the groups’ auditors, among other
things.

The proposed reforms “balance the
need to protect policyholder interests 
at an individual entity level with 
the management and control issues 
associated with running commercial 
conglomerates,” APRA said in a state-
ment.

In a statement, the Sydney-based Insur-
ance Council of Australia Ltd. said that it
looked forward to taking part in the dis-
cussion process on the regulatory propos-
als.

“These proposals may add an extra lay-
er of regulation to the industry, as the
provisions are clearly designed to be in
addition to existing regulation at the li-
censed insurer level,” Alan Mason, execu-
tive director of the ICA, said in a state-
ment.

“ICA will be seeking some flexibility in
the application of this regulatory frame-
work to recognize this additional bur-
den,” Mr. Mason added.

Interested parties have until Oct. 14 to
respond to the discussion paper. 

The proposals and discussion papers
can be viewed at www.apra.gov.au.

Payouts by insolvent 
KWELM group increase

BByy  SSAARRAAHH  VVEEYYSSEEYY

LONDON—The administrators of the KWELM group of
companies have announced that creditors of the compa-
ny will, on average, receive an additional 11% of the val-
ue of outstanding claims.

The average payout to creditors of the five insolvent
London market insurance companies will be 64% of lia-
bilities, the administrators said in a statement.

According to a report issued by KWELM’s administra-
tors, the average payment likely will rise to between 68%
and 74% of liabilities over the next 12 months.

A spokeswoman for KWELM said better-than-expect-
ed collections from reinsurers and investment income,
along with actual claims being lower than initial esti-
mates, had contributed to the increased payout.

During 2004, KWELM paid out $444 million to credi-
tors, according to the report.

All claims against the five companies had to be sub-
mitted by September 2004 to be eligible for payment.

The five KWELM companies—Kingscroft Insurance
Co. Ltd., Walbrook Insurance Co. Ltd., El Paso Insurance
Co. Ltd., Lime Street Insurance Co. Ltd., and Mutual
Reinsurance Co. Ltd.—were placed into a so-called
scheme of arrangement in 1993.

The companies wrote mainly U.S. casualty, profes-
sional indemnity and other liability business. The ma-
jority of creditors are based in the United States.
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HELP WANTED HELP WANTED

(888) RMA-Search

INFO@RMAINC.COM

WWW.RMAINC.COMRICHARD MEYERS & ASSOCIATES, INC

RMA
Building on Our Trusted Reputation in Executive Recruitment

TALENT ACQUISITION
• Executive Search
• On-Boarding
• Contract Labor
• Salary & Comp Surveys

TALENT MANAGEMENT
• Executive Coaching
• Leadership Development
• Culture Assessment
• CompetencyModels

Risk • Brokerage • Sales • Safety • Claims • Underwriting
Loss Control • RMIS/HRIS • Finance • Human Resources

SALES
You need not have a book of business.  You
need not know insurance.  But you must
know how to sell. You must be successful
at your present sales job.  You must want
to dramatically increase your income.  If
so, provide your resume to
cspringer@scheersinc.com.

HELP WANTED

CEO - “Niche” Insurance & Warranty -
Company needs executive to budget,
execute + grow to national player
corporate headquarters in upstate New
York.  Must be willing to relocate.  Equity
offered, supervisory and communication
skills, P&C insurance experience required.
Send personal wish list and resume to:
“Candidate” 190 Latta Brook Park,
Horseheads, NY  14845. 

HELP WANTED

Equity Ownership Available in NY
licensed carrier -

For agents with proven books of business
who wish to secure their future.

Call 561-999-0606.

BUSINESS OPPORTUNITY
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Miscellaneous Professional Liability
Underwriter

Professional Indemnity Insurance Agency,
Inc. is seeking a Miscellaneous Professional
Liability Underwriter.

Responsibilities will include underwriting of
E&O; generating submissions by establish-
ing and maintaining a good working rela-
tionship with the assigned brokers; servic-
ing bound policies by responding to bro-
kers’ request for coverage modifications
and other related duties.

A qualified candidate will have 3 to 5 years
underwriting or insurance experience
(E&O); BA or BS degree; strong computer
and communication skills; knowledge of
professional liability coverages; contract
and policy review; ability to read and un-
derstand financial statements and other
similar qualifications.

Send resume to Human Resources, 37 Ra-
dio Circle Drive, Mount Kisco, New York
10549 or via email at slumley@piaint.com

EDUCATION

degree in Risk Management and
Insurance (concentrations in
Financial Services or Property &
Liability).  This affordable and
flexible program can be completed
via Internet access from any
location.  For more information
on the May 2006 sequence, visit

www.cob.fsu.edu/grad

offers an online master’s

Florida State
University

Executive Recruiting • Career Coaching  "The Risk 
Management

Career 
Experts"

• Mike Tannenbaum

• Barry Citron

• Corporate Risk Management
• Insurance Brokerage
• Risk Management Consulting
• RMIS

100 Eagle Rock Ave. East Hanover, NJ 07936

Tel. 973-887-2300 Fax 973-887-4334

www.keystrategies.com

Chief Underwriting/Marketing Officer
NY P&C Carrier

Recruiting a seasoned professional with
10+ years experience in the Metro NYC
area.  Must have producer following with
technical expertise along with people skills.
Regulatory, IT and reinsurance experience
necessary.  College degree required, with
professional designation a plus.
Attractive compensation package.
Reply in confidence :

Business Insurance, Box 3235
360 N. Michigan Avenue, Chicago, IL  60601
E-Mail: bibox3235@BusinessInsurance.com

IN THE MATTER OF AN INTENDED APPLICATION
IN THE HIGH COURT OF JUSTICE, CHANCERY DIVISION, COMPANIES COURT

IN THE MATTER OF LA MUTUELLE DU MANS ASSURANCES IARD
AND IN THE MATTER OF THE COMPANIES ACT 1985

NOTICE IS HEREBY GIVEN that the above-named company (“Company”) intends to
apply to the High Court of Justice of England and Wales, Chancery Division, Companies
Court, at the Royal Courts of Justice, Strand, London WC2R 2LL, for an order to
convene a meeting of certain creditors of the Company (“Creditors’ Meeting”) in
relation to the Scheme mentioned below. The purpose of the Creditors’ Meeting will be
to consider and, if thought fit, to approve (with or without modification) a solvent
scheme of arrangement between the Company and certain of its creditors pursuant to
section 425 of the Companies Act 1985 of Great Britain (the “Scheme”). 

Creditors affected by the Scheme (the “Scheme Creditors”) are, broadly speaking,
those creditors with any claim against the Company (only in respect of the Company’s
business written in the UK by Les Mutuelles du Mans Assurances IARD, the UK branch
of the Company, and administered by The Scottish Lion Underwriting Agencies
Limited (“SLUA”) in respect of a debt or liability under or in relation to a contract or
policy of insurance, reinsurance, coinsurance or retrocession entered into by or on
behalf of the Company in its capacity as insurer (a “Claim”).

The Scheme will require Scheme Creditors to submit details of Claims within 120 days
of the Scheme becoming effective so that Claims can be agreed with the Company or,
failing agreement, adjudicated upon by a scheme adjudicator, and the agreed or
adjudicated amount paid.

The Company considers that the Scheme will offer Scheme Creditors the most
effective, economical and timely method for valuing and paying their Claims, and will
enable the Company to terminate run-off earlier than would otherwise be the case.

The Company is of the opinion that the rights of its Scheme Creditors are so similar as
to make it possible for them to consult together with a view to their common interest.
Accordingly, the Company has concluded that there is only one class of Scheme
Creditors and it is therefore proposed that only one meeting of Scheme Creditors be
convened for the purposes of considering and, if the Scheme Creditors think fit,
approving the Scheme.

If any creditor takes the view that there is more than one class of Scheme Creditor,
and that it is necessary to have separate meetings to approve the Scheme, they
should communicate their concerns to SLUA in writing by letter or e-mail to reach
SLUA at the address below on or before 13 June 2005, so that their concerns can be
drawn to the attention of the Court when the Company makes its application for an
order to convene a single meeting of Scheme Creditors. 

Further information may be obtained by contacting Steve Crawley or Vanessa
Robinson of The Scottish Lion Underwriting Agencies Limited, 5th Floor, Cutlers
Exchange, 123 Houndsditch, London EC3A 7PQ, United Kingdom (Tel: +44 (0)20 7626
4266, Email: solventscheme@scottishlion.co.uk). 

RISK FINANCE ADMINISTRATOR
The New York City Housing Authority (NYCHA) is seeking an Insurance Advisor for the Risk Finance Division in its Finance
Department. The successful candidate will be responsible for the following:
Duties include: Enhance and maintain the Vendor Insurance Tracking System for effectiveness and efficiency. Enhancement
includes providing information for various administrative departments overseeing contract and agreements; Contract
Review and amendment of insurance requirements based on scope of work proposed. Review and approve insurance
certificates from contractors, lessees and licensees for compliance with required coverage;  Supervise staff in vendor
insurance section; Assist Deputy Director and all Managerial Department members with critical assignments - create
and implement RFPs for insurance and other related services; complete necessary renewal applications obtaining the
necessary data from interdepartmental members, conduct research and advise of results concerning new products
which cover changing operations; create protocol for follow up on time and action plans for long term assignments;
Maintain on going communication and liaison with the internal and external clients such as: Tort Division in the Law
Department, Community Operations, Disbursement Division, Outside Counsel, Claims Adjusters, Brokers and Consultants;
Assist in the approval and processing of legal payments through the Corporate Legal Management System (CLMS) while
interfacing with ORACLE to request checks.
Qualifications: Masters degree from an accredited college in insurance, risk management or a related business field
(finance) comprised of 30% property & casualty insurance and risk management course work and one year directly
related professional employment. Alternative qualifications: Baccalaureate business degree from an accredited college
and two or more years of satisfactory full time directly related professional employment within account service or claims
divisions of either Commercial Property and Casualty broker, agent, consultant, insurer; or two or more years of satisfactory
full time professional employment within a risk management department  handling similar responsibilities affiliated with
risk transfer including insurance procurement, claims determination or customer service other than relaying information.
Experience must be accompanied by competence in Microsoft Office Applications (Access, Excel, Outlook, PowerPoint
& Word). Particular expertise in Access for enhancing the Vendor Insurance Tracking System is needed.
Preferential Background: Full - time employment in risk management environment as a risk administrator assisting in
mitigation of property and casualty exposures.  Professional Designations and/or licenses such as ARM, CPCU, NYS
Property & Casualty Broker’s License are a plus.  Any work orientation using ORACLE applications.
For immediate consideration, send resume and cover letter specifying position to fax number 212-306-5127 or mail
to: New York City Housing Authority, Human Resources Recruitment Unit, 90 Church St., 5th Fl, NY, NY 10007, Job
Code: Risk Finance. EOE M/F

INSURER FOR SALE
P&C insurer licensed in 16 states (including
CA, IL, MI, NY, and TX) and DC.  Clean shell
located and domiciled in NY, conservative
Balance Sheet, PSH approximately $22M.
Send inquiries to:
Business Insurance, Box 3233
360 N. Michigan Ave., Chicago, IL  60601,
E-Mail: bibox3233@BusinessInsurance.com.

FOR SALE

LAS VEGAS VALLEY WATER DISTRICT
RISK MANAGEMENT ANALYST

Performs professional claims administra-
tion, financial & statistical analyses in sup-
port of the District’s risk management &
loss control programs. Performs risk analy-
sis studies to maintain maximum protec-
tion of District assets at the most econom-
ical cost. Administers Risk Management In-
formation Systems (RMIS) & designs &
generates a variety of statistical reports &
documents. Requires graduation from a
college or university with major course
work in finance, public/business adminis-
tration or related field; 3 years increasingly
responsible professional experience in ad-
ministration of risk management & loss
control programs in an insurance company,
brokerage or employer risk management
department; or equivalent combination of
training & experience. Experience in opera-
tions & administration of risk management
information system software is mandatory.
Ideal candidate will have experience work-
ing in a corporate Risk Management de-
partment. Knowledge of Workers’ Compen-
sation, Property, Builders Risk, Primary
General & Automobile Liability & Excess Li-
ability insurance coverage. Experience
working in Risk Management Information
Systems; analyzing insurance documenta-
tion against contract requirements & ARM
are desirable. Valid NV license & ability to
maintain insurability under District’s insur-
ance policy.

Salary: $53,778 annually, plus a highly
competitive benefits package. The Las Ve-
gas Valley Water District is one of the na-
tion?s fastest growing water utilities which
is located in the beautiful desert South-
west & in one of the nation’s fastest grow-
ing cities, Las Vegas, NV. Nevada has no
state income tax & the cost of living is low-
er than many metropolitan areas.

Obtain application package from Las Vegas
Valley Water District, Human Resources
Dept, 1001 S. Valley View Blvd., Las Vegas,
NV 89153; Telephone: (800) 252-2011; ap-
ply online or download at www.lvvwd.com.
Filing Deadline: Open until filled. Faxes &
resumes will not be accepted in lieu of the
required application package.

AA/EOE/MFD 

Notice of increase in payment percentages
KINGSCROFT INSURANCE COMPANY LIMITED 
(formerly Kraft Insurance Company Limited, 

Dart and Kraft Insurance Company Limited and 
Dart Insurance Company Limited)

and
WALBROOK INSURANCE COMPANY LIMITED

and
EL PASO INSURANCE COMPANY LIMITED

and
LIME STREET INSURANCE COMPANY LIMITED 

(formerly Louisville Insurance Company Limited)
and

MUTUAL REINSURANCE COMPANY LIMITED
(‘the KWELM companies’)

The payment percentages have been revised as follows:
Existing Percentage Increase Revised Percentage

Kingscroft 57% 8% 65%
Walbrook 51% 14% 65%
El Paso 62% 10% 72%
Lime Street 60% 8% 68%
Mutual 44% 9% 53%
Payment at the increased levels will commence in May 2005.
The 2004 annual review, issued today to creditors who submitted claims or have established liabilities, is available from
www.kwelm.com 
19th May 2005
C J HUGHES and I D B BOND Address for correspondence:
Scheme Administrators KWELM Management Services Limited
KWELM companies John Stow House, 18 Bevis Marks,

London EC3A 7JB, United Kingdom
Tel: + 44 (0) 20 7645 4991
Fax: + 44 (0) 20 7645 4777

Email: creditor.helpdesk@kwelm.com

LEGAL NOTICE LEGAL NOTICE
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The council identified the site as
contaminated when the law
changed and issued a remediation
notice to Circular Facilities in
November 2000, requiring it to take
action to vent the gases.

Circular Facilities argued that the
party that filled the pits should be
liable under the regime and that it
was not aware of the organic waste.

Sevenoaks Magistrate Court ruled
in June 2004 that Circular Facilities
was liable for the remediation costs
because it should have known
about the organic waste from the
report and that, as the builder of
the properties, it created the means
for the residents to come into con-
tact with the contaminants.

Circular Facilities appealed the
ruling to the High Court, and on
May 10 Justice Newman ordered a

retrial of the case, saying that the
lower court judge had not made
clear why he had concluded that
the developer had knowledge of the
contents of the soil investigation re-
port. The managing director of the
company said he did not have per-
sonal knowledge of the report until
2002, several years after the houses
were built.

The decision will make it harder
for local authorities to find other
parties responsible for remediation
costs, legal experts say.

“The decision shows the detailed
investigations that may have to
take place to establish the requisite
knowledge linking companies and
other persons to the contaminating
substances,” said Valerie Fogleman,
a consultant with London law firm
of Lovells who advised Sevenoaks.

“This is a relatively bleak ruling

for local authorities,” said Mathew
Hussey, the London-based commer-
cial director of Enviros Consulting
Group Ltd., which advises compa-
nies and local authorities.

“Local authorities were watching
to see the outcome of this case. The
discovery issue, and having to
prove the landowner had knowl-
edge of the contaminant, will make
it very difficult and complex for lo-
cal authorities to pursue such
claims,” Mr. Hussey said.

“It means a landowner can claim
ignorance to avoid the costs of
cleaning up,” he said.

But the ruling does clarify one is-
sue in favor of local authorities, said
Ms. Fogleman. According to the rul-
ing, a person need only have
knowledge of a substance and need
not know that it could cause harm
to be found liable, she explained.

would rank behind policyholders 
as creditors in the event of the bro-
ker becoming insolvent while the
money is still in the broker’s ac-
count.

And under this “transfer of credit
risk,” once the premium has been
paid to the broker, the underwriter
accepts that “consideration is
deemed to have been satisfied,” said
Pam Byrnes, director of financial
and compliance services at the IUA.
So, if a broker becomes insolvent,
an insurer cannot demand another
premium payment from a policy-
holder that has already paid the
premium to its broker.

The TOBA also requires brokers
to comply with any legal, fiduciary,
and regulatory duties about matters

such as the disclosure of commis-
sion payments, noted David Git-
tings, group head of risk at London-
based Wellington Underwriting
P.L.C. and an LMA representative
on the TOBA task force.

Commission payments

Mr. Gittings said that the group
would now work with brokers to
come up with recommendations on
when brokers’ commissions should
be paid.

He said that the so-called “pay-as-
paid” principle, under which bro-
kers do not take their commission
payments until the premium has
been paid to an underwriter, was
originally part of the TOBA discus-
sion, but would now be part of sep-

arate discussions. A set of recom-
mendations on this issue should be
produced by the end of June, Mr.
Gittings noted.

The TOBA is not mandatory—
and individuals may negotiate their
own terms—but is intended as a
model for the market.

The model was agreed in re-
sponse to a demand from the Fi-
nancial Services Authority, the
U.K.’s insurance regulator, which
took over regulation of insurance
brokers in January. The London-
based FSA had set the London mar-
ket a deadline of July 14 to devise a
new TOBA to replace existing ar-
rangements, comply with FSA rules
on the handling of client money
and improve clarity in agreements
between brokers and underwriters.
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THE SCOTTISH LION INSURANCE COMPANY LIMITED
NOTICE OF AN INTENDED APPLICATION TO THE COURT OF SESSION, SCOTLAND
NOTICE IS HEREBY GIVEN that the above-named company (“Company”) intends to
apply to the Court of Session, 2 Parliament Square, Edinburgh EH1 1RQ, Scotland, for
an order to convene a meeting of certain creditors of the Company (“Creditors’
Meeting”) in relation to the Scheme mentioned below. The purpose of the Creditors’
Meeting will be to consider and, if thought fit, to approve (with or without modification)
a solvent scheme of arrangement between the Company and certain of its creditors
pursuant to section 425 of the Companies Act 1985 of Great Britain (the “Scheme”). 

Creditors affected by the Scheme (the “Scheme Creditors”) are, broadly speaking,
those creditors with any claim against the Company in respect of a debt or liability
under or in relation to a contract or policy of insurance, reinsurance, coinsurance or
retrocession entered into by or on behalf of the Company in its capacity as insurer (a
“Claim”).

The Scheme will require Scheme Creditors to submit details of Claims within 120 days
of the Scheme becoming effective so that Claims can be agreed with the Company or,
failing agreement, adjudicated upon by a scheme adjudicator, and the agreed or
adjudicated amount paid.

The Company considers that the Scheme will offer Scheme Creditors the most
effective, economical and timely method for valuing and paying their Claims, and will
enable the Company to terminate run-off earlier than would otherwise be the case.

The Company is of the opinion that the rights of its Scheme Creditors are so similar as
to make it possible for them to consult together with a view to their common interest.
Accordingly, the Company has concluded that there is only one class of Scheme
Creditors and it is therefore proposed that only one meeting of Scheme Creditors be
convened for the purposes of considering and, if the Scheme Creditors think fit,
approving the Scheme.

If any creditor takes the view that there is more than one class of Scheme Creditor,
and that it is necessary to have separate meetings to approve the Scheme, they
should communicate their concerns to the Company in writing by letter or e-mail to
reach the Company at the address below on or before 13 June 2005, so that their
concerns can be drawn to the attention of the Court when the Company makes its
application for an order to convene a single meeting of Scheme Creditors. 

Further information may be obtained by contacting:

Steve Crawley or Vanessa Robinson of The Scottish Lion Insurance Company Limited,
5th Floor, Cutlers Exchange, 123 Houndsditch, London EC3A 7PQ, United Kingdom
(Tel: +44 (0)20 7626 4266, Email: solventscheme@scottishlion.co.uk), or Bill Vince
or James Allison of PricewaterhouseCoopers LLP, Plumtree Court, London EC4A
4HT, United Kingdom (Tel: +44 (0)20 7583 5000, Email: bill.t.vince@uk.pwc.com
or james.allison@uk.pwc.com).

LEGAL NOTICELEGAL NOTICE

IN THE MATTER OF AN INTENDED APPLICATION
IN THE HIGH COURT OF JUSTICE, CHANCERY DIVISION, COMPANIES COURT
IN THE MATTER OF THE SCOTTISH EAGLE INSURANCE COMPANY LIMITED

AND IN THE MATTER OF THE COMPANIES ACT 1985
NOTICE IS HEREBY GIVEN that the above-named company (“Company”) intends to
apply to the High Court of Justice of England and Wales, Chancery Division, Companies
Court, at the Royal Courts of Justice, Strand, London WC2R 2LL, for an order to
convene a meeting of certain creditors of the Company (“Creditors’ Meeting”) in
relation to the Scheme mentioned below. The purpose of the Creditors’ Meeting will be
to consider and, if thought fit, to approve (with or without modification) a solvent
scheme of arrangement between the Company and certain of its creditors pursuant to
section 425 of the Companies Act 1985 of Great Britain (the “Scheme”). 

Creditors affected by the Scheme (the “Scheme Creditors”) are, broadly speaking,
those creditors with any claim against the Company in respect of a debt or liability
under or in relation to a contract or policy of insurance, reinsurance, coinsurance or
retrocession (excluding any contracts or policies of UK employers’ liability insurance)
entered into by or on behalf of the Company in its capacity as insurer (a “Claim”).

The Scheme will require Scheme Creditors to submit details of Claims within 120 days
of the Scheme becoming effective so that Claims can be agreed with the Company or,
failing agreement, adjudicated upon by a scheme adjudicator, and the agreed or
adjudicated amount paid.

The Company considers that the Scheme will offer Scheme Creditors the most
effective, economical and timely method for valuing and paying their Claims, and will
enable the Company to terminate run-off earlier than would otherwise be the case.

The Company is of the opinion that the rights of its Scheme Creditors are so similar as
to make it possible for them to consult together with a view to their common interest.
Accordingly, the Company has concluded that there is only one class of Scheme
Creditors and it is therefore proposed that only one meeting of Scheme Creditors be
convened for the purposes of considering and, if the Scheme Creditors think fit,
approving the Scheme.

If any creditor takes the view that there is more than one class of Scheme Creditor,
and that it is necessary to have separate meetings to approve the Scheme, they
should communicate their concerns to the Company in writing by letter or e-mail to
reach the Company at the address below on or before 13 June 2005, so that their
concerns can be drawn to the attention of the Court when the Company makes its
application for an order to convene a single meeting of Scheme Creditors. 

Further information may be obtained by contacting:

Steve Crawley or Vanessa Robinson of The Scottish Eagle Insurance Company
Limited, 5th Floor, Cutlers Exchange, 123 Houndsditch, London EC3A 7PQ, United
Kingdom (Tel: +44 (0)20 7626 4266, Email: solventscheme@scottishlion.co.uk),
or Bill Vince or James Allison of PricewaterhouseCoopers LLP, Plumtree Court,
London EC4A 4HT, United Kingdom (Tel: +44 (0)20 7583 5000, Email:
bill.t.vince@uk.pwc.com or james.allison@uk.pwc.com).

AAggrreeeemmeenntt::  London market issues model form
Continued from page 25

PPoolllluuttiioonn::  U.K. court limits developer’s liability
Continued from page 25

SEC says pension consultants
can do more to spot conflicts

By JERRY GEISEL

WASHINGTON—Many benefit
consultants that provide services
to pension and savings plan
sponsors also receive compensa-
tion from the brokerages and
money managers they are recom-
mending to clients, the U.S. Secu-
rities and Exchange Commission
reported Monday.

In a survey of 24 unnamed
pension consultants, the SEC
found that 13 consultants pro-
vided a wide range of products
and services, such as software, to
mutual funds and money man-
agers while helping pension plan
sponsors choose such providers.

Many pension plan consul-
tants do not adequately disclose
to plan sponsors the “material
conflicts of interest” that can
arise from such practices, the SEC
said.

“It’s clear from our examina-
tions that many pension consul-
tants must do more to identify

conflicts of interest in their activ-
ities and to take steps to mitigate
or eliminate those conflicts,” said
Lori Richards, director of the
SEC’s Office of Compliance In-
spections and Examinations Di-
rector, in a statement.

The SEC, though, said due to
the way information was present-
ed to it by consultants, it was un-
able to determine whether pen-
sion consultants “skewed” their
recommendations to favor cer-
tain money managers.

However, of the six consul-
tants where data allowed such an
analysis, the SEC found “indica-
tions” that three consultants rec-
ommended money managers
who purchased products or ser-
vices from the consultants more
frequently than money managers
that did not purchase products
from the pension consultant.

Copies of “Staff Report Con-
cerning Examinations of Select
Pension Consultants” are avail-
able at www.sec.gov.

RMS, Reprint Management Services, 
is the official and exclusive service

provider for editorial reprints of
articles and charts appearing in

Business Insurance and BI’s Industry
Focus.

RMS can provide high quality
reprints, in any quantity, to meet

your needs. Electronic prints,
Eprints, can be prepared for posting

to Web sites. NXTprints provide
animated digital electronic versions
of multi-page reprints which can be
used for e-mail transmission or Web

site posting. All RMS products
comply with U.S. copyright laws. 

For information, to obtain a quote or
to place an order, contact: 

RRMMSS
Reprint Management Services 

PHONE: 800-290-5460 ext. 100 
EMAIL: BusinessInsurance

@reprintbuyer.com 
IndustryFocus@reprintbuyer.com

www.reprintbuyer.com 

BI 05-23-05 A 27  5/20/05  4:49 PM  Page 1



the change, the policies were largely
limited to key employees.

Subsequent congressional restric-
tions, IRS actions and adverse public-
ity surrounding COLI programs,
though, have prompted employers
to move away from broad-based pro-
grams, experts say (see related story
below).

“Many employers now wouldn’t
want to touch these programs with
a 10-foot pole,” said Diane Lotti, di-
rector of health and welfare research
with Mellon’s Human Resources &
Investor Solutions in New York.

“If anything, coverage is con-
tracting,” said Joe Walshe, a princi-

pal with the HR services unit of
PricewaterhouseCoopers L.L.P. in
Washington.

Still, companies that have re-
tained their broad-based COLI pro-
grams are likely to face litigation, ex-
perts say. The outcome of those
suits will depend, among other
things, on the wording of state
statutes covering what is an insur-
able interest and the court interpre-
tation of those statutes, said Ken
Kirk, chief executive officer of Vin-
ings Management Corp., an Atlanta-
based nonqualified plan consultant.

Tillman vs. Camelot Music, 10th U.S.
Circuit Court of Appeals, No. 03-5172.

of use in the prior year. Separate
surcharges will not be applied for
each covered member, even if mul-
tiple dependents are tobacco users. 

While the policy relies on an
honor system—there are no mecha-
nisms in place for tobacco testing—
employees found to be concealing
tobacco use risk losing medical cov-
erage for one year.

Georgia employees, who were
notified of the new fees through
open-enrollment materials sent in
April, have had a mixed response,
according to the community health
department spokeswoman. 

The spokeswoman said the sur-
charge aims to “encourage healthy
behavior and lifestyles” as well as to
reduce the funding shortfall.

The state does not currently pro-
vide tobacco-related wellness pro-
grams, such as smoking-cessation
benefits or counseling. “At this
point we do not,” she said, but “it’s
being discussed.”

Alabama also plans to impose a
tobacco-use charge. Starting Oct. 1,
a supplemental fee of $20 per
month—$240 a year—will be ap-
plied to state workers’ health insur-
ance if they or a spouse use tobacco,
said a spokeswoman for the Alaba-
ma State Employees’ Insurance
Board in Montgomery. Child de-
pendents are exempt.

The increases will apply to all of
the self-insured plan’s 100,000 ac-
tive employees, retirees and depen-
dents and waived when the individ-
ual signs a tobacco-free certification
form. The insurance board is rely-
ing on a self-reporting system, with

no plans for tobacco testing, but
has been “amazed” by the number
of workers who have admitted to
tobacco use, the spokeswoman said. 

Unlike Georgia, Alabama is offer-
ing a smoking cessation program.
“That is part of what we had to de-
velop with the premium changes
and the penalties,” the spokeswom-
an said. “You have to give people a
chance.”  

Sticks and carrots

While consultants say employers

are legitimately concerned about
the size of their tobacco-using
worker population, as smokers’
overall medical costs generally are
higher on average than nonsmok-
ers’, most also agree that a “stick”
approach to the problem is fair and
effective only when “carrots,” such
as smoking-cessation counseling
and products, are also available.

In a December 2004 survey of
270 benefit and human resource
managers conducted by the Alexan-
dria, Va.-based Society for Human
Resource Management, 5% said

they charge smokers higher premi-
ums. In addition, 32% of surveyed
companies said they offer smoking
cessation programs.

“It’s unusual for an employer to
establish a penalty and not provide
assistance for avoiding the penal-
ty,” noted Bruce Kelley, a senior
consultant for Watson Wyatt
Worldwide in Minneapolis.

Last year alone, smokers cost the
United States $157.7 billion in
health-related economic costs, ac-
cording to the U.S. surgeon gener-
al’s office.

“Health plans are picking up
most of that cost, and I think that’s
why the employer thinks it’s OK to
intervene,” Mr. Kelley said.

Medical plan contribution differ-
entials for smokers and nonsmokers
are becoming increasingly com-
mon, consultants say, and are al-
ready embraced by companies such
as Minneapolis-based General Mills
Inc. and Milwaukee-based North-
western Mutual.

In addition, the health care plans
of states such as Kentucky, South
Dakota and West Virginia have or
plan to introduce different health
insurance rate structures for smok-
ers and nonsmokers.

“Employers are getting more cre-
ative with plan design, with ways to
reward healthy behaviors, and to
create shared responsibility for poor
health decisions,” said Camille Hal-
tom, national practice leader for
managed health consulting at Lin-
colnshire, Ill.-based Hewitt Associ-
ates Inc.

“I think the programs that are
voluntary may work the best,” said
Tom Lerche, senior vp with Aon
Consulting in Chicago. “Financial
incentives or disincentives by
themselves, we’re not optimistic
that they’ll necessarily change be-
havior.” 

Mr. Kelley said he favors positive
incentives, such as a discount for
completing a smoking cessation
program. “Just penalizing smokers
financially is probably not going to
convince many people to quit,” he
said. “I think that what they need is
support and programs that help
them to change behavior.”
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From breathalyzers and urine tests to monthly cash
penalties, employers are using an array of tactics on
tobacco users to curb group health insurance costs.

Public sector:
Georgia state employees, public school teachers will

pay an extra $40 per month for coverage starting
July 1, if they or their dependents admit to using to-
bacco products in the previous year.

A $20 monthly surcharge will be applied to Alaba-
ma state workers starting Oct. 1, if covered employees
or spouses report themselves as tobacco users.

South Dakota since 1997 has had different health pre-
mium structures for smoking and nonsmoking state em-
ployees; smokers currently pay $30 extra per month.

Montgomery County in Pennsylvania is attempting
to change its application process to prevent the hiring
of smokers. If approved, the new law will take effect
Jan. 1, 2006.

State employees and retirees in West Virginia are re-
quired to sign a “Tobacco Affidavit” certifying that

they are tobacco-free in order to obtain discounts on
health and life insurance premiums.

Private sector:
Warrenville, Ill.-based trucking firm Navistar Inter-

national in July is raising health care premium contri-
butions by $50 a month for employees who smoke.

Starting Jan. 1, 2006, workers at Milwaukee-based
Northwestern Mutual Life Insurance Co. will be subject
to a $25 fee on monthly health care premiums if the
employee or his/her dependents is a smoker.

Weyco Inc, an Okemos, Mich.-based health benefits
administrator, earlier this year stopped employing
smokers, vowing to fire workers who continue smok-
ing in violation of the policy.

Omaha, Neb.-based Union Pacific Corp. last fall
stopped hiring smokers in several states, including
Texas and Arkansas.

Alaska Airlines for almost a decade has required ap-
plicants to pass a urine test for tobacco in order to be
considered for employment.

Employers butt in on tobacco use

SSmmookkeerrss::  States levy smoking surcharge on public employees
Continued from page 3

Under a company-owned life in-
surance program, the company
takes out life insurance policies
on its employees, naming itself
as the beneficiary. As an added
twist under so-called leveraged
COLI policies, the company bor-
rows against the policies, with
the interest it charges itself being
tax-deductible.

In 1986, concerned about a loss
of tax revenue, the U.S. Congress
limited to $50,000 the maximum
amount of a loan for which inter-
est could be tax-deductible. In re-

sponse, some employers greatly
expanded the number of employ-
ees they covered under the plans
in order to maintain the same lev-
el of tax breaks.

In recent years, though, the
IRS challenged many of these
broad-based COLI programs as
tax shams. Additionally, in 1996,
Congress tightened the screws,
phasing out over a five-year peri-
od the interest deductions on
loans for policies covering all but
a company’s key employees.

−By Jerry Geisel

Use and abuse of COLI policies

CCOOLLII::  Courts curb programs
Continued from page 4
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IBM argued, according to court
papers, that the covenant not to sue
did not “undo” his release of the
ADEA claims but merely exempted
him for liability for IBM’s attorneys’
fees associated with defending a
suit.

The appeals court found, though,
that, “despite their distinct purpos-
es, the differences between a release
and a covenant not to sue are fairly
amorphous and may not be readily
apparent to a lay reader.”

The agreement “does not explain
how the provisions relate to each
other, or the limited nature of the
exception to the covenant not to
sue in light of the relapse of claims.
Once IBM chose to use the legal
terms of art in the agreement, IBM
had a duty to carefully explain the
provisions.” The court ruled that
the agreement did not meet the
OWBPA’s statutory waiver require-
ments.

Attorneys say employers should
review the language in their release
forms in light of this decision. The
broad implications of the decision
“are that people who draft releases
to be in compliance with the OWB-
PA have to do so very carefully and
follow the standards set out in the
statute to the letter,” said William J.
Egan, a Edina, Minn.-based attor-
ney who represented Mr. Thom-
forde.

In addition, employers should
not “overdraft” the release forms,
warned Bill C. Berger, an employer
attorney with Stettner, Miller &
Cohn in Denver. “You don’t want
to think yourself out of the box and
make them too complicated. They
have to be written in a way non-
lawyers can understand and be kept
simple.”

Tom Gies, an employer attorney
with Crowell & Moring in Wash-
ington, said he does not recom-
mend to his clients that they in-
clude covenant-not-to-sue lan-
guage, “because, in my judgment,
the traditional standard release and
waiver language is adequate to keep
somebody from filing a lawsuit.”

Meanwhile, plaintiff attorney Jef-
frey N. Young of Topsham, Maine-
based McTeague, Higbee & Case
said he represents about 200 former
IBM employees in similar litigation
in California. A lower court dis-
missed the case last year, but plain-
tiffs are now waiting to learn
whether the 9th U.S. Circuit Court
of Appeals in San Francisco will
hear the case.

Mr. Young said “materially iden-
tical” waiver forms have been
signed by about 20,000 former IBM
employees over the past four years.

Dale J. Thomforde  vs. International
Business Machines Corp.; 8th U.S. Cir-
cuit Court of Appeals, No. 04-1538.

holders and taxpayers, Mr. Doke ex-
plained.

Often, companies that face mas-
sive property contamination costs
file for bankruptcy protection. If re-
covery under their insurance poli-
cies is “artificially limited by a judi-
cial constrict,” then taxpayers end
up paying for the cleanup, Mr.
Doke argues. 

“Clearly, the state is interested in
getting the maximum amount of
coverage for its liability to clean up
the Stringfellow site,” Mr. Doke
said.

“But the governor’s office also be-
lieves, very strongly by the way,
that (the appeals court ruling in)
FMC is bad for California policy-
holders and it’s bad for California
taxpayers,” Mr. Doke said.

Resisting challenges

The FMC decision is well rea-
soned, countered Paul Killion, a
partner at Hancock Rothert & Bun-
shoft in San Francisco. Policyhold-
ers that are not public entities have
failed to overturn the FMC deci-
sion, he pointed out. California’s
Supreme Court, for example, de-
clined to review the decision. 

Mr. Killion represented Plaisted &
Cos. in the FMC case and London
insurers that recently settled with
California over coverage for the

Stringfellow hazardous waste site
(BI, Feb. 7). 

In last week’s Stringfellow deci-
sion, the jury found CNA Casualty
Co., Yosemite Insurance Co., Em-
ployers Insurance of Wausau, Ho-
race Mann Insurance Co. and

Stonebridge Life Insurance Co. to
be in breach of their contracts, said
Robert Horkovich, a partner at An-
derson Kill & Olick P.C. who repre-
sents California in the matter. The
jury also rejected insurers’ argu-
ments that the policyholder willful-
ly contaminated the site and con-
cealed information when purchas-
ing its CGL policies, Mr. Horkovich
said.

But the judge in the case ruled
that the FMC decision applies, lim-

iting the state’s insurance recovery
to a single three-year policy period.

How much California will collect
from the jury verdict remains to be
seen, Mr. Doke said.

The five insurers provided $19
million in limits during a single pol-
icy period and $28 million if their
limits were to be stacked across pol-
icy periods.

Additional recovery

California already has recovered
$121 million from 19 of 24 insurers,
which settled liability for cleaning
up Stringfellow. It will now pursue
a bad-faith lawsuit against the five
insurance company holdouts and
will ask California’s 4th District
Court of Appeal to overturn the
FMC decision.

The five insurers, meanwhile,
have yet to decide whether to ap-
peal last week’s verdict, said Craig
Hunter, a partner at Wilson Elser
Moskowitz Edelman & Dicker in
Los Angeles. Mr. Hunter represents
Stonebridge Life Insurance Co. in
the matter.

The group of insurers, though,
will seek an “offset” for their losses
from some of the insurers that have
settled with the state, Mr. Hunter
said.

Attorneys for three of the other
insurance companies did not return
calls.

SCOTT J. CIPINKO
OF COUNSEL, ATLANTA

Mr. Cipinko has 18 years of experience in
corporate and regulatory insurance, including
NAIC and governmental affairs.  Most recently,
he was the Executive Director for Life Insurers
Council (LIC), a council of LOMA.

ATLANTA |     CHICAGO       |     LONDON       |     LOS ANGELES       |     NEW YORK       |     WASHINGTON       |     WWW.LORDBISSELL.COM
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“Clearly, the state is
interested in getting the

maximum amount of
coverage for its liability

to clean up the
Stringfellow site.”

Darryl L. Doke
State of California

RReelleeaasseess::  Rules on covenants
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AIG directors with breaches of
fiduciary duty and seeks to have
C.V. Starr’s assets placed in a trust
by the court. The lawsuit amends a
complaint originally filed in 2002.

According to the compliant,
C.V. Starr, which is now owned by
five AIG directors, including for-
mer Chairman Maurice R. Green-
berg, received $495.2 million in
commission payments from AIG
from 1999 to 2003. These pay-
ments “were simply a means of
lining the pockets of Starr’s own-
ers,” the complaint states.

San Francisco City Attorney
Dennis Herrera also filed a suit in
federal district court in Manhattan
on behalf of the San Francisco Em-
ployees’ Retirement System, charg-
ing that the pension system suf-
fered losses because of a drop in
AIG’s shares related to its “egre-
gious business malfeasance” and
violations of federal securities
laws, according to a statement is-
sued by Mr. Herrera.

In other developments, Florida’s
Office of Insurance Regulation
said it is giving AIG until July 1 to
file corrected financial statements
for the years 2000 through 2005
for all of AIG’s 43 licensed entities
operating in the state. The office
said failure to comply could lead
to suspension of AIG’s licensed
companies in Florida.

In addition, AIG said last week
in an SEC filing that it has agreed
to pay in advance legal expenses,
including attorneys fees, incurred
by its nonexecutive directors.

The Wall Street Journal also re-
ported last week that AIG plans to
force six or more senior executives

to leave the company in the com-
ing weeks as it prepares to file its
10-K with the SEC by May 31.

In a related matter, Gen Re par-
ent Berkshire Hathaway Inc. dis-
closed that the chief executive of-
ficer of the Faraday Group, the
reinsurer’s London-based under-
writing unit—and formerly the
head of Gen Re’s international fi-
nite business unit—has been put
on paid leave effective today,
“subject to his continuing cooper-
ation with all governmental inves-
tigations.”

Berkshire’s filing with the SEC
does not name the executive, but
Faraday’s CEO is Milan Vukelic.
Henry Ashton, Faraday’s chief op-
erating officer, is expected to as-
sume Mr. Vukelic’s duties while he
is on leave, a person familiar with
the company said.

In addition, the U.S. Justice De-
partment has notified John
Houldsworth, chief underwriter
with Gen Re’s Cologne Reinsur-
ance Co. (Dublin) Ltd., that he is a
target of a criminal fraud 
investigation, according to reports
citing sources familiar with the
matter.

Mr. Houldsworth helped handle
the $500 million loss portfolio
retrocession and allegedly altered
records of the transaction, accord-
ing to reports.

Cologne Re has also received a
request for information from the
German federal financial supervi-
sory authority regarding its finite
risk business and transactions with
AIG, Berkshire reported.

Douglas McLeod and Meg Fletcher
contributed to this report.

missions from insurers in return for
steering business their way, accord-
ing to a statement from Ms. Madi-
gan’s office.

“Gallagher sought and obtained
huge payments from insurers in re-
turn for steering them enough busi-
ness to meet secret threshold tar-
gets,” Ms. Madigan said in the state-
ment. “Gallagher never should
have accepted these payments
without fully and clearly disclosing
that these targets and payments cre-
ated a potential conflict of interest
between Gallagher and its clients.”

In addition to accepting contin-
gent commissions, the investiga-
tion also revealed that Gallagher ac-
cepted “hiring subsidies” from cer-
tain insurers, the statement said.
Under these undisclosed arrange-
ments, which are now prohibited
under the settlement, the insurers
would pay for the salaries of some
producers in return for the assur-
ance that the producers would de-
liver insurance business to them.

American International Group
Inc., Chubb Corp. and The Hartford
Financial Services Group Inc. partic-
ipated in such “hiring subsidies”
with Gallagher, according to Chaka
M. Patterson, Illinois assistant attor-
ney general.

Mr. Patterson said that while he
does not have exact figures of the

amount of subsidies paid by Chubb
and Hartford, over a two-year peri-
od AIG paid $4.5 million in “hiring
subsidies” to Gallagher. 

A spokesman for Chubb declined
to comment. AIG and Hartford did
not return calls seeking comment.

On a conference call with ana-

lysts discussing the settlement, Mr.
Gallagher said he is hopeful the Illi-
nois settlement will be accepted by
other states as a nationwide agree-
ment, but he noted that he cannot
be certain there won’t be further
settlements.

“I’ve got two down and 20 to
go,” Mr. Gallagher said, referring to
the number of jurisdictions that
have sent Gallagher subpoenas or
requests for information regarding
its business practices.

He noted that while he and Illi-
nois authorities might believe

“what we struck was a national set-
tlement, I can’t tell you whether
other attorneys general and direc-
tors are going to buy that.”

Like its three larger competitors,
Mr. Gallagher said the brokerage
will go to other states “and sell
them on the concept that it should

be accept-
able to
them.”

“You
have a
model out
there, but
you don’t
know if
everyone
will follow
it or not
because
not all of

the states have agreed on our previ-
ous competitors’ settlements,” he
said. 

A spokeswoman for New York-
based MMC, which agreed to settle
fraud and bid-rigging charges with
New York Attorney General Eliot
Spitzer for $850 million in January
(BI, Feb. 7), declined to comment
on whether its settlement has been
accepted by other states investigat-
ing the brokerage.

“We continue to cooperate in all
the ongoing investigations by regu-
lators in many states,” the

spokeswoman said. “We believe
that our $850 million no-fault fund
is for policyholders across the Unit-
ed States.”

A spokesman for Aon, which
jointly settled fraud and anticom-
petitive charges brought by officials
in New York, Connecticut and Illi-
nois for $190 million in March (BI,
March 7), declined to comment on
its progress in settling investiga-
tions in other states.

A spokesman for Willis said: “We
look forward to resolving this mat-
ter with other states, hopefully in
the same approach we were able to
accomplish with the New York and
Minnesota agreements.”

Last month, Willis agreed to pay
$50 million in restitution to policy-
holders nationwide to resolve con-
cerns about fraud and anticompeti-
tive practices raised by the New
York attorney general and acting
New York state insurance superin-
tendent. Separately but simultane-
ously, Willis agreed to pay $1 mil-
lion to settle similar investigations
by Minnesota officials (BI, April 11).

While Willis’ New York settle-
ment fund pertains to policyhold-
ers nationwide, Willis agreed to pay
an additional $1 million back to
Minnesota policyholders in addi-
tion to the allocation Minnesota
policyholders will receive from the
New York settlement. 

had a substantial impact on inter-
state commerce by causing eco-
nomic losses in other states.

In addition, LARA would prevent
what tort reform advocates call “fo-
rum shopping,” in which a plain-
tiffs attorney seeks the most plain-
tiff-friendly jurisdiction possible in
which to file a personal injury suit
regardless of how tenuous the case’s
connection is with the venue. Un-
der LARA, personal injury cases
could be filed only in the jurisdic-
tion in which the plaintiff lives,
where the alleged injury occurred
or where the defendant’s principal
place of business is located.

“LARA addresses the two major
lawsuit abuse aspects of our current
system—frivolous claims and litiga-
tion tourism,” said Victor Schwartz,
general counsel of the American
Tort Reform Assn. in Washington.
“Virtually every small business in
America has faced a baseless claim
but currently has no weaponry to
stop it. LARA will provide that by
making those who bring frivolous
claims pay their costs. It’s also inde-
fensible that a person would bring a
lawsuit where he has never even
been, and LARA addresses that
problem by saying that people can
sue where they were hurt and
where they lived or where the de-
fendant has its principal place of
business,” he said.

Mr. Schwartz pointed out that
LARA enjoys unusually strong sup-
port. “There is a broader coalition
behind LARA than almost any oth-
er civil justice reform that I’ve seen.
Over 100 trade diverse associations
now support the measure,” he not-
ed.

“We’re supporting LARA for a
couple of reasons,” said Lawrence
Fineran, vp-competition and regu-
latory policy for the National Assn.
of Manufacturers in Washington.
According to Mr. Fineran, “The ju-
diciary took away the teeth from
the sanctions for filing frivolous
lawsuits 12 years ago, and it hasn’t
worked. It’s obvious that it’s now
time to put those teeth back.”

“It’s the individual lawsuits coun-
terweight to the class action bill,”
Mr. Fineran said, referring to the re-
cently enacted Class Action Fairness
Act, which requires that certain in-
terstate lawsuits be moved to feder-
al courts at the request of either the
defendants or plaintiffs. “This bill
orders judges to take interstate com-
merce into account, and it further
requires that lawsuits that are filed
must have some relationship to the
jurisdiction in which they are
filed,” he explained.

Melissa Shelk, vp-federal affairs
for the American Insurance Assn.,
noted that the House had approved
an earlier version of LARA in 2004.
“It did pass out of the House last
year. I would expect it would get
through the House again this year,”
she said.

Ms. Shelk noted, though, that
there currently exists no compan-
ion legislation in the Senate.

“Obviously, I think it has real
good shot in the House,” said
NAM’s Mr. Fineran. “The big ques-
tion will be what can be accom-
plished in the Senate. Obviously,
we’re hopeful we can get something
through there like we did the Class
Action Fairness Act,” he said.

Despite the House Judiciary
Committee’s failure to move on

LARA last week, its member did ap-
prove the Occupational Safety &
Health Employer Access to Justice
Act, which allows small business-
es—defined as those with fewer
than 100 employees and net worth
of less than $7 million—to recover
attorneys fees when they prevail in
actions brought by the U.S. Occupa-
tional Safety & Health Administra-
tion. And, in addition to LARA and
the gun liability bill, the committee
is slated to consider the Personal Re-
sponsibility in Food Consumption
Act, which would, under most cir-
cumstances, prohibit lawsuits
against food manufacturers and
sellers for obesity-related damages.
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GGaallllaagghheerr::  Broker reaches $27 million settlement in Illinois
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AAIIGG::  Criminal charges possible 
Continued from page 1

Under the terms of its
settlement with Illinois officials
over its compensation practices,
Arthur J. Gallagher & Co. agreed
to:

� Create a $27 million fund for
U.S. retail clients for whom
Gallagher placed insurance
between 2002 and 2004 and
which resulted in the payment of
contingent commissions. 
The fund will be established in
January 2006 and will begin
distributing refunds shortly
thereafter. 

� Cease collecting contingent
commissions on retail business.
The brokerage ceased entering
contingent commission
contracts in January.

� Disclose all compensation to
clients. 

� Provide enhanced business
ethics training for employees.

� Create a compliance
committee within the board of
directors, to be headed by an
outside director.

Gallagher admitted no
wrongdoing or liability and is not
required to issue an apology.

Settlement details

Source: Arthur J. Gallagher & Co.

“I’ve got two
jurisdictions down 

and 20 to go.”

J. Patrick Gallagher Jr.
Arthur J. Gallagher & Co.
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mandatory asbestos medical criteria
legislation.

Maryland governor
vetoes cover mandate
Maryland Gov. Robert L. Ehrlich Jr.
has vetoed legislation that would
have required large employers to
provide health insurance to their
workers. H.B. 1284, the Fair Share
Health Care Fund Act, calls for all
companies in Maryland with more
than 10,000 employees to spend at
least 8% of their payroll on
employee health care. Those that fail
to do so would have to contribute to
a state fund that provides health
care coverage to low-income
residents. The measure may have
enough support to overturn the veto,
observers say.

IBM pension settlement
gets tentative OK
A federal court has given preliminary
approval of a partial settlement
between IBM Corp. and tens of
thousands of current and former
employees over the conversion of its
traditional pension plan to a hybrid
arrangement. Under one part of the
settlement, IBM will pay—in the form
of enhanced benefits—more than
$300 million to plan participants.
That part of the settlement relates
mainly to claims involving IBM’s 1995
conversion of a traditional final-
average-pay plan to a pension hybrid
known as a pension equity plan.
Under the other part, IBM will appeal
a ruling that its cash balance plan,
which IBM set up in 1999 to succeed
the PEP plan, is age discriminatory. If
the court rules in favor of IBM, it will
have no further liability. If IBM loses,
its liability will be capped at $1.4
billion.

CEO of GE unit
files bias suit
A top-ranking black executive of
General Electric Co. is charging in a
lawsuit that the company subjected
him and thousands of other African-
American employees to
discriminatory pay and promotion
policies and practices. The suit,
which seeks class action status, asks
for $450 million in compensatory,
punitive and equitable damages, as
well as injunctive relief to change GE
policies and procedures. The suit was
filed by Marc T. Thomas, chairman,
president and chief executive officer
of GE Aviation Materials L.P. GE

“flatly denies” the allegations and
said it will ask the court to dismiss
the case.

Vermont Senate OKs
universal health cover
Vermont’s Senate has approved
universal health care legislation that
is slightly different from a sweeping
House version passed last month.
The Senate version calls for
providing primary and preventive
care coverage for all Vermont
residents by July 2006, rather than
by 2007 as prescribed in H. 524. The
Senate version, unlike the House
measure, would not expand
coverage unless a series of cost-
containment measures begin
reducing the health care inflation
rate in the state and a series of
economic studies show services can
be provided without harming the
state’s economy. Both measures’
plans would be financed by taxes,
and cost-sharing would be 
applied with deductibles and co-
payments based on participants’
ability to pay.

WCIRB calls for
steeper rate cut
California’s Workers’ Compensation
Insurance Rating Bureau has
recommended that insurance
companies reduce their pure
premium rates by 13.8% for policies
incepting or renewing July 1. The
WCIRB in March originally proposed
a 10.4% pure premium decrease
beginning July 1. That
recommendation, however, did not
reflect projected savings from a
Permanent Disability Rating
Schedule recently adopted by the
state. Reforms signed into law last
year called for adopting a new rating
schedule.

Briefly noted
The New York State Senate has
confirmed HHoowwaarrdd  MMiillllss as
superintendent of the New York
State Insurance Department. Mr.
Mills became acting superintendent
earlier this year, following the
departure of Gregory V. Serio….DDoonn
KKrraammeerr has retired from ACE Ltd.
after nine years as an executive with
the Bermuda-based insurer. Mr.
Kramer, 67, most recently held the
position of executive, office of the
president and chief executive officer.
He joined ACE in 1996 as vice
chairman after ACE acquired
Tempest Reinsurance Ltd., a
company Mr. Kramer founded and
for which he served as chairman and
CEO.

rule and put the word ‘flexible’ back
into these plans,” Senate Finance
Committee Chairman Charles
Grassley, R-Iowa, said in a state-
ment.

Welcomed by employers

Employers say the liberalization
of the use-it-or-lose-it role is likely
to ease employees’ concerns about
losing unused account balances,
leading to growth in the number of
employees who contribute to the
plans and to an increase in the con-
tributions made by employees al-
ready participating.

“With a reduced risk of forfeiture,
I expect we will see increased partic-
ipation,” said Dennis Nirtaut, vp of
compensation and benefits at Aon
Corp. in Chicago.

“This will help FSA participation,
as employees understand that they
have more time to spend down
their accounts,” said Bonnie
Whyte, president of the Employers
Council on Flexible Compensation
in Washington.

The publicity generated by the
Treasury Department announce-
ment by itself might lead more em-
ployees to consider making contri-
butions to FSAs, said Deborah
Sanders, senior director-human re-
sources at Fujitsu America Inc. in
Richardson, Texas.

Increased employee participation
is positive for employees, Ms.

Richardson said, noting that FSAs,
which are funded by employees’
pretax contributions, are a tax-effec-
tive way to pay for uncovered
health care expenses.

“This is a step in the right direc-
tion,” said Nicki Gustin, employee
benefits manager at Kansas City,
Mo.-based Aquila Inc., an electricity
and natural gas distributor.

The easing of the use-it-or-lose-it

rule—if it boosts FSA contributions—
also will cut employers’ payroll taxes.
That is because employees’ compen-
sation—for Federal Insurance Contri-
bution Act, or FICA, tax computa-
tions—is reduced by the amount
they contribute to their FSAs.

Adopting the change

Still, employers who amend
their plans to adopt the new grace

period do face some additional—
though largely one-time—costs.

Employers will have to commu-
nicate the change to employees, as
well as amend benefit plan docu-
ments.

Additionally, administrative sys-
tems will have to be adjusted to re-
flect the additional time employ-
ees will have to use account bal-
ances.

“It does create some additional
challenges,” said Randy Abbott, a
senior consultant in the Wellesley
Hills, Mass., office of Watson Wy-
att Worldwide.

“Amending plan documents is
the easiest part of the process.
Much harder is changing your ad-
ministrative systems,” said Jeff
Munn, a consultant in the Falls
Church, Va., office of Hewitt Asso-
ciates Inc.

Still, it is almost certain that
most employers with FSAs ulti-
mately will adopt the grace period.

“Employers want to provide as
much flexibility as they can,” said
Henry Saveth, an attorney with
Mercer Human Resource Consult-
ing in New York.

“This is something I expect we
will do,” said Aon’s Mr. Nirtaut.

Since the accounts first made
their appearance more than two
decades ago, FSAs have become an
integral part of health care design,
according to Mercer, with more
than 80% of employers with at
least 500 employees offering the
arrangements.
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Vesta Insurance Co. 14.41%

Fairfax Financial
Holdings Ltd. 10.13%

EMC Insurance 
Group Inc. 9.71%

Argonaut Group 7.54%

Navigators Group 7.17%

Gainsco Inc. -5.45%

Hub International -4.45%

NYMagic Inc. -3.30%

Meadowbrook
Insurance Group -1.12%

American 
Safety Insurance -0.48%

Source: FinancialContent Inc. (http://financialcontent.com)

2.32

Percentage change of
BI Stock Index vs. key indicators

BI Stock Index

2349.17

Dow Jones

10471.91

S&P 500

1189.28

Largest gains

Weekly change by market segment

Brokers 1.96%

Insurers/Reinsurers 3.03%

Managed Care Organizations 2.26%

Largest losses

3.27

3.05
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“This will help FSA
participation, as

employees understand
that they have more
time to spend down

their accounts.”

Bonnie Whyte
Employers Council

on Flexible Compensation
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