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Reserve hoost raises concerns

But AIG’s restated results allay some fears

By JUDY GREENWALD

NEW YORK—American International Group
Inc.’s filing of its long-delayed 10-K with the Se-
curities and Exchange Commission last week set-
tled some questions about the insurer’s finances
but raised many others.

In particular, the revelation that the compa-
ny’s restated fourth-quarter 2004 results will re-
flect an $850 million asbestos and environmen-
tal reserve increase surprised analysts.

And they are braced for more reserve charges
arising from the company’s plans to commission
a comprehensive independent actuarial review of

its principal property/casualty insurance opera-
tions’ loss reserves. The review is expected to be

results.

said.

Redoing the math

AlG recalculates its profits for the past five years

completed before AIG reports its full year 2005 Year Change in profits
2000 -$1.32 billion

“T was expecting that (the 10-K) would bring .

some closure to the cloud of uncertainty hanging 200t -$1.27 billion

over AIG,” said independent Cincinnati-based 2002 +$347 million

insurance analyst John L. Ward. Instead, “It real-

ly opened up another round of uncertainty” that 2003 -$119 billion

will not be resolved until the end of 2005, he 2004 -$498 million
“I think that in general, we were looking for Total -$3.92 billion

See AIG / page 30

Source: AlG reports

London InsUrers are szzidng
2 rullng thet thizy are not
fznlz for morz tnan S2;
Dilllon i lusszs from thz
Szot Tlattack ontnz WTC,

Port Authority seeks
double WTC limits

By DOUGLAS McLEOD

NEW YORK—Only months after a
jury found a handful of World Trade
Center insurers liable to leaseholder
Silverstein Properties Inc. for two
policy limits in the WTC's destruc-
tion, a similar dispute is shaping up
between insurers and the Port Au-
thority of New York & New Jersey.
Several London insurers last week
sued the Port Authority, the WTC's

owner, charging that it is now try-
ing to collect double the $1.5 bil-
lion limit of its own property pro-
gram in the wake of the Silverstein
verdicts.

While the Port Authority has al-
ready recovered $950 million from
insurers on the basis that the Sept.
11, 2001, terrorist attack was one
event, it notified insurers earlier this

See WTC /page 29

‘Hiring subsidies’
may be terminated
amid investigations

By SALLY ROBERTS

State prosecutors’ investigations
into broker compensation practices,
which have curtailed the use of
contingent commissions, may end
another form of undisclosed com-
pensation from insurers: hiring sub-
sidies.

For years, insurers have offered
their most productive agencies and
brokerages a variety of programs or
agreements to help finance every-
thing from acquisitions to office ex-
pansions to marketing efforts to
producers’ salaries.

While these agreements, both
formal and informal, have been
portrayed as a way for insurers to
support and reward productive bro-
kerages, some attorneys general say
the agreements offer incentives for
brokerages to improperly steer busi-
ness to the insurers providing the
hiring subsidies without disclosing
the subsidies to clients.

As a result, many of these subsi-
dies have been put on hold and,
like contingent commissions, their
future looks bleak, observers say.

Hiring subsidies first came to
light in connection with the ongo-
ing industry investigations in
March when New York Attorney
General Eliot Spitzer alleged in his
complaint against Aon Corp. that
the Chicago-based brokerage en-
tered into “producer funding agree-
ments” with select insurers. Under
these agreements, the insurers di-
rectly funded the hiring and salaries
of Aon personal lines brokers and
the arrangements were not dis-
closed to clients, according to the
complaint.

In 1999, 2000 and 2001, for ex-
ample, Chubb Corp. paid 50% of
the salary and benefits for certain
Aon personal lines brokers to sell
Chubb products, Mr. Spitzer’s com-

See SUBSIDIES / page 29

Late News

Sinnott to return
to MMC as vice chair

John T. Sinnott is returning to
Marsh & McLennan Cos. Inc. as
vice

chairman.
Mr. Sinnott,
who worked
at MMC
brokerage
unit Marsh
Inc. for 40
years, retired
as chairman

of the unit in
July 2003.

On his retirement, he became a
senior adviser to the brokerage.

S&P boosts P/C
outlook to stable

Standard & Poor's Corp. has raised
its outlook on the commercial
property/casualty insurance
industry to stable from negative.
The rating agency said the move
reflects insurers' pricing discipline,
improved earnings and moderating
rate decreases. In addition, S&P
said it is “increasingly apparent”
that most insurers will weather
various officials' investigations
into industry practices “without
further material damage.”

Mr. Sinnott

Risk managers seeing
broker changes: Survey

Nearly half-46%-of the more
than 50 risk managers recently
surveyed by Banc of America
Securities said they have seen
changes to their brokerage service
teams in the last six months as a
result of employee defections,
headcount reductions and
turnover among insurance
brokerages. Most of the
respondents reported that service
had not been affected, though.
Researchers also found that 19%
of respondents had increased the
number of brokers they use. In
addition, 13% said their insurance
broker had increased or attempted
to increase their commission or

See LATE NEWS/page 31
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favors tobacco companies

egulatory reform bill expected
espite commissioners’ concerns

By MEG FLETCHER

WASHINGTON—Insurance industry ob-
servers are wondering how quickly action will
follow words, now that an intensive, two-
month review of a federal regulatory modern-
ization proposal is scheduled to end this
week.

Some industry representatives are opti-
mistic that the draft State Modernization and
Regulatory Transparency Act will be intro-
duced in bill form soon by its drafters, Rep.
Michael Oxley, R-Ohio, chairman of the
House Financial Services Committee; and
Rep. Richard Baker, R-La., who chairs the Sub-
committee on Capital Markets, Insurance and
Government Sponsored Enterprises.

Others, though, say more deliberations are

the most comprehensive proposal to modern-
ize insurance regulation in 60 years (BI, Aug.
30, 2004). Major changes outlined in the 300-
plus page draft include pre-empting state rat-
ing laws for commercial and personal lines
coverages and creating a seven-member feder-
al body that would seek to resolve conflicts
among state laws but that would have little or
no authority.

While industry representatives generally
are enthusiastic about the SMART proposal,
regulators are not, and the National Assn. of
Insurance Commissioners has made its con-
cerns clear to the SMART drafters (see box).

Since the review process began in early
April, congressional staffers and interested
parties have adhered to a “very aggressive”

Is SMART so smart?

The National Assn. of Insurance
Commissioners' key objections include that
the proposal would:

= “Substantially and negatively impact”
state requlatory authority by creating
federal standards that would pre-empt state
laws that do not conform to them.

= Remove state requlators’ ability to protect
consumers by supervising rates.

= Create requlatory “confusion” by
establishing a federal entity that would seek
to resolve conflicts among state laws.

= [mpose unreasonable implementation time
limits.

In a landmark ruling, a Scottish court
rules against a cancer victim's widow.
Page 25

Online poll - [ 5/30 - 6/3]

How likely do you think it is that both
houses of Congress will approve legisla-
tion curbing frivolous lawsuits this year?

— 5.0%

very likely
10.0%
not certain
22.5%
somewhat
likely
37.5%
very unlikely
25.0%
somewhat
unlikely

Participate in BI's online polls at
www.businessinsurance.com.
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needed, given the scope of the effort, which is

See SMART / page 28

Garamendi calls for
18% reduction in
workers comp rates

By ROBERTO CENICEROS

SAN FRANCISCO—California Insurance Commissioner John
Garamendi last week complained that workers compensation in-
surers have been slow to pass on reform-related savings and
called for them to reduce pure premium rates by 18% for July re-
newals.

The Sacramento-based California Chamber of Commerce
hailed the call for a rate decrease as a sign that the system over-
haul Gov. Arnold Schwarzenegger signed into law in 2004 is
working. The chamber also said it expects further decreases with
the continuing implementation of reform regulations.

Insurers, meanwhile, appeared to be sticking closer to a recom-
mendation made in May by Califor-
nia’s Workers’ Compensation Insur-
ance Rating Bureau. The bureau rec-
ommended that insurers reduce pure
premium rates by 13.8% for policies
incepting or renewing July 1.

California’s State Compensation
Insurance Fund announced last week
that it will cut rates 14% for policies
with an effective date of July 1 or lat-
er. It made its announcement on the
same day that Commissioner Gara-
mendi recommended the 18% cut.

California’s insurance commission-
er cannot order insurers to adjust
their rates; he can merely recommend such an adjustment. Pure
premiums cover only loss expenses; they do not include costs for
items such as commissions or other expenses.

SCIF’s rate reduction includes a midterm 3.8% rate decrease on
the unexpired portions of all policies with a January through
June 2005 inception, the San Francisco insurer said. SCIF has re-
duced rates a cumulative 26% since December 2003.

On Tuesday, Woodland Hills, Calif.-based Zenith National In-
surance Corp. said that its workers comp specialty unit, Zenith
Insurance Co., filed rates with the California Department of In-
surance representing an average 12% reduction compared to
rates in effect since Jan. 1.

Both insurers attributed rate declines to reforms California has
adopted over the past two years.

“Without the enactment of workers compensation reform in
2003 and 2004, our average California workers compensation
rates would be about 44% higher today,” Zenith Chairman and
President Stanley R. Zax said in a statement.

But several recently implemented reform measures will take
time to work their way through the system, Mr. Zax pointed out.

Mr. Garamendi

See CALIFORNIA / page 28
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Asbestos trust fund
draws insurer fire

Senate bill would not
shut the door on tort
claims, insurers say

By MARK A. HOFMANN

WASHINGTON—More than a week
after a key Senate committee ap-
proved a bill that would create a
$140 billion trust fund to replace
the current litigation-based system
for compensating victims of as-
bestos-related disease, insurer and
business interests are still parsing
the fine print of the measure, which
spans more than 300 pages.

In general, though, insurers don’t
like what they see.

They continue to regard the na-
tional no-fault trust fund, as cur-
rently envisioned under the Fair-
ness in Asbestos Injury Resolution
Act, as unworkable and unfair. In
fact, some reject the idea of a trust
fund entirely, insurance industry
representatives note.

The trust fund is the heart of the
FAIR Act, which won the approval
of the Senate Judiciary Committee
on a 13-to-five vote on May 26. De-
fendant companies in asbestos lia-
bility cases would be responsible for
paying $90 million of the trust
fund’s $140 billion total. Their in-
surers would pay an additional
$46.025 billion, and the remainder
would come from existing asbestos
bankruptcy trust funds.

Claimants would receive pay-
ments according to the seriousness
of their illnesses, with those suffer-
ing from mesothelioma—the most
serious and deadly asbestos-related
cancer—being eligible for the maxi-
mum award of $1.1 million. If the
fund were to run out of money be-
fore it paid all claims, the remain-
ing claims would revert to the tort
system. Pending asbestos injury

suits that had reached the eviden-
tiary stage by the time the act be-
came law would also remain in the
tort system.

Insurers find that provision par-
ticularly bothersome.

“Where we're still exposed to the
tort system is a violation of the con-
cept of the trust fund, that it would
pre-empt all asbestos liability and
become the sole remedy,” said Leigh
Ann Pusey, senior vp-government
affairs for the American Insurance
Assn. in Washington. Ms. Pusey
noted that the bill has “a couple of
categories of pending cases” that in-
surers are concerned could become
major problems in the tort system.

“For example, if a case is at trial
where the evidence has been pre-
sented, that case has now been
carved out” and permitted to remain
in the tort system rather than be re-
moved to the trust fund, she said. As
a result, there could be “a race to the
courthouse,” as plaintiffs decide to
take their chances on winning a larg-
er award than might be available
from the fund, she predicted.

“It leaves us exposed in the tort
system; you still have some claims
in the tort system,” said Marliss
Browder, director-federal affairs in
the Washington office of the Indi-
anapolis-based National Assn. of
Mutual Insurance Cos. In addition,
noted Ms. Browder, insurers would
have to cover a significant portion
of the fund’s start-up costs. “Insur-
ers will be responsible for a little
over $20 billion in the first five
years,” she said.

That’s particularly critical given
that the fund could sunset at any
time if it were to run out of money,
said Julie Gackenbach, assistant vp-
federal affairs in the Washington
office of the Des Plaines, Ill.-based
Property Casualty Insurers Assn. of

See ASBESTOS / page 28
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HealthSouth, excess D&O insurer trade lawsuits

By DOUGLAS McLEOD

BIRMINGHAM, Ala.—HealthSouth
Corp. and one of its excess directors
and officers liability insurers are su-
ing each other in the latest twist in
the troubled company’s long-run-
ning D&O litigation.

Houston Casualty Co., which
wrote a $10 million excess layer of
HealthSouth’s D&O program from
2002 to 2003, asked a federal court
in Birmingham last week for a rul-
ing that several policy endorse-
ments bar coverage of HealthSouth
claims.

The action followed a Health-

South complaint seeking a declara-
tory judgment that Houston Casu-
alty is liable for defense and indem-
nity costs under the policy.

The twin volleys are the latest in
a legal war between HealthSouth
and more than a dozen D&O insur-
ers that began in 2003, soon after
the multibillion-dollar accounting
fraud at the Birmingham-based
health care services company be-
came public. Eleven former Health-
South officers, including several for-
mer chief financial officers, have
pleaded guilty to criminal charges
stemming from the fraud. Richard
M. Scrushy, the company’s former

Insurer vs. insured

Houston Casualty Co. says policy endorsements bar coverage of

HealthSouth's D&O claims.

HealthSouth Corp. says Houston Casualty knew that HealthSouth's
financial statements might contain misleading information when it wrote

the policy.

chief executive officer, was awaiting
a jury’s verdict last week following a
four-month trial on multiple con-
spiracy and fraud charges.

The D&O litigation has involved
two separate “stacks” of primary and
excess insurers. One, led by Chubb
Corp.’s Federal Insurance Co., pro-

vided limits of $150 million for the
September 1998-1999 policy year
and $200 million for 2001-2002; the
other, led by Royal Indemnity Co.,
provided coverage for the 2002-2003
policy year. The HealthSouth case
largely involves claims-made policies
in force in 1998, 2002 and 2003,

court records show.

Federal and state courts in Birm-
ingham last year rejected efforts by
insurers in the Chubb stack to re-
scind policies based on alleged mis-
representations by HealthSouth in
its coverage applications. Under Al-
abama law, the program'’s severabil-
ity clause bars insurers from re-
scinding coverage of any individual
who did not personally make a mis-
representation knowing the infor-
mation was false, the courts ruled.

Motions on the effect of sever-
ability language on several Royal

See HEALTHSOUTH / page 28

Bl enhances Web site

Business Insurance has redesigned
its Web site, www.business
insurance.com, to better display
the depth and breadth of news
and information on the site, and
to offer new features and tools to
help readers stay informed.

“These enhancements will give
our readers the extra edge needed
to stay on top of breaking news
and the latest trends in the insur-
ance industry,” said Paul D. Win-
ston, editorial director for Busi-
ness Insurance. “The new look and
expanded features will make the
site more user-friendly and pro-
vide important resources.”

In addition to breaking news,
the site offers a comprehensive
online archive from the weekly
newsmagazine, as well as a
searchable database of BI directo-
ries of industry vendors.

Site enhancements include:

® Updated design and graphics.

® Deeper news resources, with
breaking news from Business In-
surance and Reuters Ltd. through-
out the day.

® Multiple new e-mail prod-
ucts, including custom news

alerts that enable readers to select
news on companies and topics
that matter most.

e Expanded highlights from
each new issue of the weekly
newsmagazine displayed online.

® Enhanced cross-references of
related articles, so readers can
pursue additional information
on stories of interest.

® A new career center for list-
ing and seeking industry jobs,
powered by CareerBuilder.com.

® Information tools specifically
for risk managers and benefit
managers.

® Ranking data of all the Busi-
ness Insurance vendor directories
published online.

Business Insurance will contin-
ue to enhance its Web site to add
additional features and capabili-
ties. New products to be added
soon include online seminars
and a new discussion forum.

Subscribers to Business Insur-
ance who register online can ac-
cess all of these and other fea-
tures. Nonsubscribers can read
breaking news, as well as sign up
for free e-mail news alerts.

Errors and omissions

Due to incorrect information supplied to Business Insurance, a story and
chart on risk manager compensation in the May 30 issue contained in-
accurate information. The correct salary and year-over-year changes are:
claims manager, up 11.0% to $79,500; insurance management profes-
sional, flat at $91,300; enterprisewide risk management professional, up

1.3% to $165,000.

Guidance eases compliance
with Medicare notification rule

By JERRY GEISEL

WASHINGTON—Federal guidance
released last week will make it easier
for employers to comply with a re-
quirement that they notify Medi-
care-eligible employees and retirees
about how their group prescription
drug coverage stacks up to the
Medicare prescription drug benefit
that begins next year.

Under the requirement, by Nov.
15, every employer will have to pro-
vide each participant in its health
care plan who is eligible for Medi-
care—chiefly those age 65 and old-
er—with a notice that tells that in-
dividual whether the prescription
drug benefits it provides is at least
equal to the drug benefits that are

available under Medicare Part D.

Many erroneously believe the no-
tice requirement applies only to
those employers offering retiree
health care plans or seeking federal
subsidies to offset some of the cost
of retaining prescription drug bene-
fit plans for retirees when the Medi-
care program is expanded next year
to include a limited prescription
drug benefit.

All Medicare-eligible employees
and dependents, though, must re-
ceive the notice on whether the em-
ployer coverage is equal to Part D
and thus is “creditable” coverage. If
the employer coverage is creditable,
individuals can delay enrolling in
Part D from the time they first be-
come eligible without incurring

late-enrollment penalties.

Until now, employers were in the
dark on how they were to prove—
without running expensive actuari-
al tests—whether the prescription
drug coverage they provide to those
eligible for Medicare would be con-
sidered creditable coverage. Such
tests, though, are required for em-
ployers trying to qualify for the fed-
eral prescription drug coverage
claims cost subsidy.

Guidance issued late last week
by the U.S. Centers for Medicare
and Medicaid Services, though, pro-
vides an easy way for employers to
prove whether the coverage they
provide would be considered cred-

See DRUG BENEFITS / page 24

Marsha Cohen named
APIW Women of the Year

By GLORIA GONZALEZ

NEW YORK—Early in her career,
Marsha A. Cohen was interviewing
for a position with an insurance
company, when the president of
the company asked who her father
was.

He was curious to know whether
Ms. Cohen was one of the many
people in the industry whose fa-
thers preceded them as insurance
professionals. He did not ask her
about her mother, though, and that
troubled Ms. Cohen. As a direct re-
sult of that experience, Ms. Cohen,
who is now senior vp, state rela-
tions, and director of education for
the Reinsurance Assn. of America,
has worked to change the position
of women in insurance industry by
supporting their advancement.
“That was a very important mo-
ment for me,” she said.

The industry has changed. Fe-
male insurance professionals say
this is due to the efforts of people
such as Ms. Cohen, who has devot-

e

ed herself to mentoring young
women and helping them advance
their careers.

It is for this reason, among many
others, that the Assn. of Profession-
al Insurance Women Inc. is honor-
ing Ms. Cohen as its 2005 Woman
of the Year.

Ms. Cohen's insurance career be-
gan in 1975 when she accepted a
position as temporary receptionist
at First State Insurance Co. in
Boston while working her way
through graduate school. Impressed
by her work ethic and eagerness,
the growing company offered her
an entry-level position as a claims
assistant in its excess and surplus
lines division. After two years, she
transferred to New England Rein-
surance Co. to become a treaty ana-
lyst. She left NERCO in 1979 to join
Royal Re American Holdings
Inc./American Royal Reinsurance
Co. in New York, where she estab-

See COHEN / page 28

Marsha A. Cohen

Position: Senior vp, state
relations, and director of
education, Reinsurance
Association of America

Education: American Institute
for Chartered Property Casualty
Underwriters, Associate in
Reinsurance (1996).

Continuing Professional
Development Designation
(1987).

Chartered Property Casualty
Underwriter Professional
Designation (1984).

Boston University, M.A., Urban
Affairs and Public Health (1976).

State University of New York
at Albany, B.A, History (1974).

Entered industry: 1975
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URAC program'’s goal is to make
CDHC information accessible

By GLORIA GONZALEZ

WASHINGTON—Health care ac-
creditation organization URAC has
developed a program designed to
analyze the quality of support tools
and information related to con-
sumer-driven health plans.

The goal of the new Consumer
Education and Support Accredita-
tion program is to ensure that con-
sumers can readily access informa-
tion for health care decision-mak-
ing. The URAC CES standards focus
on administrative transactions, de-
cision-support tools and access to
educational support for CDHP
members.

The accreditation will enable con-
sumers, employers and benefit con-
sultants to easily identify health care
organizations that can provide the
support needed for health care deci-
sion making, according to URAC.

With consumer-driven health

plans, “consumers must be support-
ed to become better purchasers of
care and to fully participate in the
management of their health and
their health care dollar. Through
URAC CES Accreditation, we create
a sustainable quality improvement
model for (consumer-driven care) as
it evolves and matures,” Charles W.
Stellar, chair of URAC’s board of di-
rectors, said in a statement.

The program was created to ad-
dress criticism regarding the inabili-
ty of CDHP members to access the
tools and information necessary to
make health care decisions, the or-
ganization said.

The program will assess con-
sumer access to tools that incorpo-
rate quality and cost information;
availability of health assessment
tools such as health risk appraisals
as well as prevention and wellness
information; availability of infor-
mation in different languages and

formats; and accommodation of in-
dividuals with cognitive or physical
impairments.

The URAC CES standards also re-
quire compliance with the URAC
Core Organizational Quality Stan-
dards, which address key functions
such as organizational structure,
staff qualifications, training and
management, oversight of delegat-
ed activities, regulatory compliance,
quality management and consumer
protection.

The new accreditation is also ap-
plicable to traditional health plans
and specialty health care organiza-
tions that are becoming more con-
sumer focused in their health main-
tenance organization, preferred
provider organization and other
programs, such as case manage-
ment and disease management, ac-
cording to URAC.

More information is available at
WWW.UTAC.0T.

PAUL WINSTON

Editorial Director
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On risk, opportunity
and responsibility

Paul Winston is on vacation. This
commentary from the BI archives
originally appeared in May 2003.

It's that time of year when col-
leges and universities across the
country hold their commence-
ment ceremonies, award diplo-
mas and wish their new gradu-
ates well as they leave academia
and enter the real world.

At all of these ceremonies, var-
ious speakers will offer graduates
a last bit of advice—on top of
years of study—to prepare them
for new careers and succeeding
on their own.

Of course, if the students are
anything like I was, few will be
paying attention. Instead, they
will be sweltering in their caps
and gowns, distracted by their
own thoughts, such as: I wonder
if anyone will trip on stage?

Similarly, professors will be
nodding off, thinking about a
few summer months of freedom
or reading the magazines they
have hidden in their own robes.

Despite the fact that at this
auspicious occasion, so few are
really paying attention, people
still relish the chance to speak to
graduates, hoping to impart wis-
dom, suggest noble courses to
travel or receive an honorary de-
gree. I am no different. Here is
the advice I would give, on the
chance some would take heed:

Graduates, as you go forth,
out from under the protection of
parents or the insulation of col-
lege life, you soon will discover
that life is not risk free. As a con-
sequence of your actions and
choices, sometimes losses will
occur, accidents will happen,
mistakes will be made and you
might get hurt. Other times, the
risks you take will pay off; you
will prevail and get ahead.

But just as you claim credit for
risks that bring rewards, also ac-
cept that you may be to blame
when things go wrong. As a new
member of adult society, you
should know that in exchange
for the freedoms you are granted
you must take responsibility for
your actions.

If you should make a mistake,
harming yourself or others in
the process, don't evade that re-
sponsibility by seeking to lay the
blame elsewhere. That only
compounds the harm that was
done. Hopefully, such mistakes
will not bring lasting conse-
quences, but even if they do,

you cannot be made whole by
taking from others.

You have grown up in a soci-
ety that has become far too ac-
cepting of pointing the finger of
blame everywhere except at
one’s self. Our society turns to
the courts for relief for any and
every imagined wrong, when in
most cases the person bringing a
complaint made a bad choice,
was negligent or simply goofed.

Worse, too many turn to the
courts not only to be made
whole, but also to turn adversity
into profit. Those gains, though,
come at others’ expense.

Unfortunately, we are too po-
lite to tell accident victims that
it was their fault and they are
owed nothing, even when it is
obvious. Some lawyers are all
too willing to validate these self-
ish claims for a fee, and judges
and juries follow legal procedure
without questioning it.

The cost of this miscarriage of
justice is enormous and not only
inflates the cost of goods and
services you consume, but also
limits the willingness of many in
society to take risks. People and
institutions live in fear of being
sued and curb the actions they
take and the choices they make.
As a consequence, potential re-
wards and gains are denied.

Graduates, have the courage
to accept that nobody else might
be to blame when you:

® Have a car accident while
driving.

o Fall ill and a doctor or hospi-
tal is unable to cure you or end
your pain.

® Lose value in an investment.

® Have an accident after drink-
ing alcohol.

o Spill hot coffee on yourself.

® Have a child who is cut from
a sports team.

® Fear you might develop a
disease.

® Are not promoted or hired.

® Exercise unhealthy food
choices that make you unwell.

® Didn't notice safety warn-
ings before an accident occurred.

® Unsuccessfully copy a stunt
you saw on TV.

® Get visited by a natural dis-
aster.

Graduates, don’t be afraid to
take risks, or you will miss many
opportunities. But know that if
you suffer a loss, taking someone
to court will not convert your
actions into a gain without ex-
acting a heavy price on society.

Editorial Director Paul Winston's commentary appears fortnightly.
He can be reached at pwinston@businessinsurance.com
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News highlights duty
owed by insurers...

Now THAT the other shoe has dropped
on American International Group
Inc., insurance buyers and investors
can breathe a sigh of relief.

New York Attorney General Eliot Spitzer
and Superintendent of Insurance Howard
Mills’ recent civil suit charging AIG with
fraud has turned up no further surprises, and
neither has AIG’s finally released 10-K report.
With criminal charges still possible for AIG’s
former Chairman and CEO Maurice R.
Greenberg and CFO Howard Smith, but ap-
parently not for AIG itself, the insurance gi-
ant has dodged what most likely would have
been a fatal bullet.

The litany of alleged fraudulent activity
and absurd lengths AIG’s former top execu-
tives went to to mask underwriting losses
and evade guaranty fund assessments, as de-
tailed in the Spitzer suit, shows a mystifying
desperation. As Mr. Spitzer himself noted in a
statement announcing the charges, AIG did-
n’t have to cheat. It was a profitable, other-
wise well-run company before and during
the time he alleged it committed the fraud.

So why do it? Why cut deals with closely
affiliated offshore entities to hide losses and

mislead regulators, even as corporate legal
counsel advised against it? Reminiscent of
Greek tragedy, the “fatal flaws” of the protag-
onists boil down to pride and greed. Mr.
Spitzer charged that AIG executives sought to
avoid embarrassment and to keep earnings
growth—and thus the share price—up.

After restating its financial results, includ-
ing a substantial charge for asbestos liabili-
ties—which Mr. Greenberg a few years ago
publicly downplayed—next on AIG’s agenda
is an independent actuarial review of reserves.

We hope that the worst is behind AIG and
that its numbers from here on out can be
trusted. The lesson for all companies facing
investigations over their business practices
and accounting is to be forthright in disclos-
ing all material facts. AIG, to its credit, took
pains to publicly disclose findings of wrong-
doing. Moreover, the company took prompt,
bold action against employees who were in-
volved in it.

Insurers and brokers have a moral duty to
play by the rules and be honest with their
clients and shareholders, which some at AIG
sadly forgot. “Good faith” is a fundamental
principle in insurance. Insurance buyers de-
serve no less.

...as well as by brokers

INSURANCE BUYERS also deserve to be
serviced by brokers that are unen-
cumbered by potentially compro-
mising financial ties with insurers.

In the same way that contingent commis-
sions have been jettisoned, at least by the
major brokers, so-called “hiring subsidies”
that are paid by insurers to brokers should be
thrown overboard too.

The deals between brokers and insurers are
structured in several different ways, but the
usual outcome is that an insurer effectively
pays the salary of a broker or agent to either
provide rewards for top producers or to cover
the costs of training new employees.

Previously, advocates for the programs
have admitted that the arrangements do con-
tain an “I'll scratch your back, if you scratch
mine” element, but, they argue, the deals do
not necessarily lead to producers placing
business with certain insurers simply because
the insurer is paying the brokers and agents

compensation over and above their tradi-
tional commissions.

Like contingent commissions, hiring sub-
sidies were no secret, and most people in-
volved with the insurance industry, buyers
included, regarded them as accepted prac-
tice.

The arrangements reflect economic reality
and the parties involved still have their
clients’ best interests at heart and should not
be accused of underhanded business prac-
tices, the proponents have argued.

That may or may not be the case, but the
potential—and seemingly obvious—conflicts
of interest that arise out of the arrangements
cannot be allowed to continue in the current
environment.

Public prosecutors highlighted the hiring
subsidy issue in their settlements with Aon
Corp. and Arthur J. Gallagher & Co. Other
brokers and their insurance markets also
should drop the practice before they are
forced to do so.
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In hot pursuit of better risk management

Police departments seek to
chase down best practices

By GLORIA GONZALEZ

High-speed car chases involving po-
lice officers and fleeing suspects of-
ten make for fascinating television,
but they can be a real headache for
the organizations that insure law
enforcement agencies.

While the number of claims re-
lated to “hot pursuits” is smaller
than those for other types of law
enforcement risks, they have the
greatest potential for large claims,
ensuring that they are constantly
on the radar of risk managers and
insurers of law enforcement depart-
ments.

“I think it's viewed as what I
would characterize as a very signifi-
cant risk for anyone writing law en-
forcement insurance or reinsur-
ance,” said Robert Jones, vp and
public entity division manager for
Stamford, Conn.-based Genesis Un-
derwriting Management Co.

The number of claims involving
high-speed pursuits has declined in
recent years as risk management
initiatives and new technologies
have helped get a handle on the sit-
uations that often led to chases.
“Car chases, in spite of what we see

on television, are relatively infre-
quent,” said Greg Langan, risk con-
trol director, public entity and
scholastic division of Itasca, Ill.-
based Arthur J. Gallagher & Co.

Law enforcement departments
and their insurers have spent a sig-
nificant amount of time and energy
training officers to make good judg-
ments on engaging in high-speed
chases. The key factors an officer
must consider when deciding to en-
gage in a high-speed pursuit include
the nature of the crime, the speed
of the suspect, the road conditions
and the presence of pedestrians or
other traffic.

The Livonia, Mich.-based Michi-
gan Municipal Risk Management
Authority created a training video,
titled “Police Pursuit: The Other
Deadly Force,” to instruct its mem-
bers on the best practices related to
chases, including having a supervi-
sor in charge who is willing to call
off the pursuit if it becomes too
dangerous.

In response to the danger to in-
nocent civilians and the liability

See HOT PURSUITS / next page

Public entities search below the news radar

By DAVE LENCKUS

Top executives at several govern-
ment insurance pools are looking at
the world and risks around them a
little differently these days.

Inspired by a presentation held
during a two-and-a-half-day confer-
ence last summer, the executives are
now engaging in “environmental
scanning”: analyzing news stories
and speeches more extensively for
future issues and trends that could
have implications for their pools.

The goal—as envisioned by execu-
tives with the pools’ association
group, a pair of futurists and a man-
agement consultant—is to help shift
more of the pool executives’ focus

from logistical planning, or how
things are done, to strategic risk
planning, or what those actions
mean for an organization’s future.

“Strategic planning is one of those
skills we can all use some continuing
education on in the course of our ca-
reers,” said David Mair, area vp-pub-
lic and nonprofit division at Arthur
J. Gallagher & Co. of Itasca, Ill. Mr.
Mair and representatives of Wash-
ington-based Leading Futurists
L.L.C. demonstrated how environ-
mental scanning could aid in strate-
gic risk planning during a confer-
ence conducted last summer by the
Prague, Okla.-based Assn. of Govern-
mental Risk Pools.

Pool members already are begin-

Reading beyond the headlines

The top 10 trends identified by the Assn. of Governmental Risk Pools

through environmental scanning:

1. Pricing pressure for coverage
from the commercial market

2. An aging pool leadership giving
way to a new generation

3. The targeting of pool members
by retail brokerages and
commercial insurers

4. An aging population

5. A reduction in government
resources

6. The anticipation of higher
attachment points for health
insurance stop-loss coverage

7. The need for more technological
capabilities

8. Rising workers compensation
and medical costs

9. The inability to find insurers and
reinsurers to work with

10. The erosion of public entity

immunity

ning to use environmental scanning
in their future planning. For exam-
ple, more extensive analyses of
health care trends and the aging
population are playing into some or-
ganizations’ strategic plans.

The pools typically cover pr-
operty, general liability, automobile
and workers compensation risks
and, sometimes, public officials er-
rors and omissions and police pro-
fessional liability risks.

The concept of environmental
scanning has been around for sever-
al years, but the notion of using it as
an aid in strategic planning is rela-
tively recent, according to Jennifer

See AGRIP / page 18

RANK'NG: PUbliC Entity RiSk POOlS RANKED BY MEMBER CONTRIBUTIONS /14
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Hot pursuits:

Continued from previous page

risks involved, law enforcement de-
partments have developed strict
policies as to when their officers are
allowed to participate in high-speed
chases.

“Having policies and procedures
as to when to involve in a pursuit is
critical, but they’re not easy policies
to write because no two pursuit sce-
narios are necessarily the same,” ac-
knowledged Josette Kiel, vp, under-
writing, public sector services for St.
Paul, Minn.-based The St. Paul Trav-
elers Cos. Inc.

Many departments, including the
Los Angeles County Sheriff’s De-
partment, forbid officers from en-

gaging in a hot pursuit if the indi-
vidual is fleeing to avoid a traffic vi-
olation, unless that person is a
threat to others. “If someone has an
expired registration, what do we
gain by chasing them and putting a
whole lot of people in danger?”
asked Lt. Shaun Mathers, head of
the department’s civil litigation
unit.

The department’s policies specify
that officers may engage in high-
speed chases only in certain situa-
tions, such as if the suspect has
committed a violent crime or is
known to have a weapon, Lt. Math-
ers explained.

“In serious violations, we are al-

lowed to pursue,” he said. “Overall,
we recognize you have to balance
what you gain when you pursue
and capture them with what you
risk. It's a fairly high bar for us.”

In 2004, L.A. County Sheriff’s of-
ficers were involved in 234 hot pur-
suits, 63 of which resulted in an in-
jury to the officer, the suspect or a
third party. None of the pursuits
last year resulted in death, Lt. Math-
ers said.

No-chase policies

Some law enforcement agencies
have gone even further, instituting
a no-chase policy, noted Harold

Pumford, chief executive officer of
the Assn. of Governmental Risk
Pools based in Prague, OKla.

Often a municipal pool’s liability
experience will dictate a change in
policy regarding high-speed pur-
suits. The Nevada Public Agency In-
surance Pool, which covers about
20 law enforcement departments,
revised its pursuit procedures to
specify when its covered officers
could cross state lines following a
multistate chase that resulted in the
death of an innocent civilian and
serious injuries to four others.

“We try, by policy, to discourage
unnecessary pursuits,” said Wayne
Carlson, executive director of the
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Policies discourage unnecessary high-speed chases

Carson City, Nev.-based organiza-
tion.

Several organizations have adopt-
ed the use of new technologies to
help reduce the number of high-
speed chases. For example, devices
that emit electromagnetic pulses
that can stop vehicles now allow
law enforcement officers to appre-
hend suspects without chasing after
them, explained Jerry Elicks, presi-
dent of Uniondale, N.Y.-based
Wright Risk Management, the man-
agement company for the New
York Municipal Insurance Recipro-
cal.

In addition, many law enforce-
ment departments use a tire defla-
tion tool called a “spike strip” to
end high-speed pursuits, although a
lawsuit in Florida is currently chal-
lenging the safety of such equip-
ment. L.A. County Sheriff’s officers
occasionally use these tools, but
they can be ineffective if the sus-
pect flees in a direction other than
the one predicted by the sheriffs,
Mr. Mathers said. In most situa-
tions, a helicopter pursuit is a more
effective method of tracking and
capturing a suspect, he noted.

The Nevada pool is also purchas-
ing training equipment for police
officers that simulates conditions
such as driving at extremely high
speeds or in adverse weather, Mr.
Carlson said.

Although much attention is paid
to hot pursuits, several risk man-
agers and insurers point out that a
bigger concern to them is the num-
ber of auto accidents in which po-
lice cars are involved that are unre-
lated to high-speed chases.

Ty Gagne, risk management ser-
vices manager for the New Hamp-
shire Public Risk Management Ex-
change in Concord, N.H., said his
organization has seen a greater fre-
quency of claims resulting from
driving in response to emergencies
than from driving in pursuit of sus-
pects. To combat this problem, sev-
eral departments have adopted
speed caps that specify the number
of miles per hour over the speed
limit an officer may go when re-
sponding to an emergency call, he
said. “The ultimate goal is to arrive
safely and in a timely fashion,” Mr.
Gagne said. “Traveling 30 miles
over the speed limit doesn’t neces-
sarily mean you're going to achieve
those two objectives.”

Dennis Molenaar, national direc-
tor, risk control, public sector ser-
vices for The St. Paul Travelers,
pointed out that police officers are
involved in more auto accidents in
nonemergency situations than are
civilians because they are “the origi-
nal distracted driver,” noting that a
key part of officers’ job is to closely
observe their surroundings while
cruising in their patrol areas. They
also spend far more time driving
than civilian drivers do, he ex-
plained.

In addition, many accidents in-
volving law enforcement officers oc-
cur when the vehicles are parked
while the officers are writing cita-
tions for traffic violations or assisting
persons in need, Mr. Langan said.

Hot pursuits, though, remain a
key focus of risk management ef-

Continued on next page
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Excessive force, false arrest also areas of potential liability

While “hot pursuits” by law en-
forcement officials receive a lot of
attention, risk managers and insur-
ers say that claims related to allega-
tions of the excessive use of force
and false arrests are far more com-
mon.

For example, the loss informa-
tion for Itasca, Ill.-based Arthur J.
Gallagher & Co.’s public entity unit
shows about that one-third of the
allegations of wrongdoing are
claims of false arrest, while one-
fourth are allegations of excessive
use of force and civil rights viola-
tions, said Greg Langan, risk control
director of the company’s public
entity and scholastic division.

Wayne Carlson, executive direc-
tor, Nevada Public Agency Insur-
ance Pool in Carlson City, Nevada,
said most of the claims he encoun-
ters relate to wrongful arrest or ex-
cessive use of force. “Any sort of ar-
rest situation can become a poten-
tial civil rights claim, and that’s
where most of the liabilities and the
costs would arise,” he said. “They're
a substantial concern, because
they're very expensive cases to de-
fend even if you win.”

The Los Angeles Sheriff’s Depart-
ment pays about $6 million per
year in indemnity costs for all
claims, said Lt. Shaun Mathers,
head of the department’s civil liti-
gation unit. Claims for excessive
use of force, though, are “really
where the bulk of our serious liabili-
ty comes from,” Lt. Mathers said.

In order to combat these claims,
law enforcement departments have
adopted specific policies on the ap-
propriate levels of force to use in
key situations. The Michigan Mu-
nicipal Risk Management Authority
created a model policy stating that
officers should attempt to gain con-
trol of situations through verbal di-
rectives or commands whenever
possible. If these are ineffective or
not feasible, though, the policy
states that the officer may escalate
to control methods that involve the
use of force.

“It is the policy of this depart-
ment to employ only the amount
of force that is reasonable and nec-

Continued from previous page

forts because the size of the settle-
ments and the damage awards for
those injured during these pursuits
is often substantial. For example,
four different agencies in Nevada
and Arizona shared in the $5.5 mil-
lion in damages paid to the injured
parties in the case in which the pur-
suit crossed state lines, Mr. Carlson
noted.

California law protects the L.A.
County Sheriff’s Department from
legal liability for accidents occur-
ring during hot pursuits, provided
the chase is conducted according to
departmental policy, the officers are
properly trained and they use their
lights and sirens to alert citizens to
the danger, Mr. Mathers said. The
department usually deals with only
about one claim per year related to
high-speed pursuits and is success-
ful in having the claims dismissed,
he said. “If you have those policies
in place, you're immune from the
lawsuit,” he said.

essary to overcome the resistance
offered, effect a lawful arrest and/or
accomplish the lawful performance
of duty while protecting the pub-
lic,” the policy states.

One area of potential liability
that risk managers are watching
carefully is the use of stun guns,
which are controversial because of
their alleged links to fatalities. Stun

gun use “is on the radar screen, be-
cause there are some risk manage-
ment concerns around the use of
that tool and where it falls on the
force continuum,” said Ty Gagne,
risk management services manager
for the New Hampshire Public Risk
Management Exchange in Con-
cord, N.H. “I don’t think there’s
100% confidence with it, and it’s

something we continue to discuss
here,” he said.

Under the policy of the Livonia,
Mich.-based MMRMA, officers are
authorized to use stun guns to stop
potentially dangerous and unlawful
behavior, to protect another person
or the officer from injury or death
and to protect subjects from injur-
ing themselves.

The organization has found stun
guns to be highly effective in reduc-
ing both the number of police offi-
cer injuries and instances of the use
of fatal force, said Charles Schwab,
director of risk management. “I
think they save far more deaths in
police work than they’re going to
cause,” he said.

—By Gloria Gonzalez
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Who's in the pool

Types of members in public entity risk pools

Special-purpose districts 15.2%
o aortes L
6.2%

other ___ [R2D

I vigher education 4.9%

Source: Bl survey

Transit districts

Largest management companies

Types of pools

Ranked by number of pools managed

Management Pools Employee benefits

Rank company managed 10.3%
1 Public Entity Risk Management

Administration Inc. 19
2 Bickmore Risk Services 12
3 Cashan & Co.' Property/Casualty

. 81.9%

4 Keenan & Associates
5 RiskCap g

1Cashan & Co. is a division of Arthur J. Gallagher & Co.

Source: Bl survey

Source: Bl survey

Largest public entity risk pools

Ranked by member contributions in 2004

Sponsoring

2004 member 2004

Rank Pool name/Address Phone/Fax/Web site organization contributions  members Member type Risks covered Principal officer
Local Government 603-224-7447 . Cities/towns/townships,
Center (LGC) HealthTrust Fax: 603-224-5406 New Hampshire counties, housing John B. Andrews,
X . ) Local Government $300,000,000 317 authorities, school Employee benefits executive director/
25 Triangle Park Drive, P.0. Box 617 www.health - PR L.
. Center districts, special districts, fund administrator
Concord, N.H. 03302-0617 trustonline.org AP
transit districts
California State Assn. of Counties California State Cities/towns/townships, Auto physical damage, auto/equipment
Excess Insurance 916-631-7363 Assn. of Counties, counties, housing liability, bonds, employee benefits, Michael Flemin
Authority (CSAC EIA) Fax: 916-631-7112  California Public = $247,401,804 184 authorities, school employment practices liability, general CEO 9
3017 Gold Canal Drive, Suite 300 www.csac-eia.org  Entity Insurance districts, special districts, liability, property, public officials D&0 and
Rancho Cordova, Calif. 95670 Authority transit districts E&O liability, workers compensation
I;:g;t::;?t:ol: zl::;aon:lz 310-212-0363 Higher education Doug Ross,
Fax: 310-212-0300 None $177,461,038 384 NI Workers compensation Joint Powers
P.0. Box 4328 Www.pipsipa.or school districts Authority manager
Torrance, Calif. 90510 -Pipsjpa.org y 9
- " . Auto physical damage, auto/equipment
Texas Municipal League 512-491-2300 Citles/towns/townships, .o iu 'bonds, criminal defense expense .
Intergovernmental Risk Pool . The Texas housing authorities, . . R. Marvin Townsend,
Fax: 512-491-2311 . . $115,701,139 2,526 R reimbursement, employment practices .
P.0. Box 149194 www.tmlir.or Municipal League special districts, liability. aeneral liability. propert executive director
Austin, Texas 78714-9194 : p-org transit districts y.9 V. property,
workers compensation
Auto physical damage, auto/equipment
R Management Fund 5124673510 Hihereducation, o by, general _ associat sxecuive
Fax: 512-467-3619 None $108,100,000 1,139 school districts, R e X .
P.0. Box 400 www.tasb.org/risk special districts liability, property, public officials D&0 and director-risk
Austin, Texas 78767 -tasb.org, P E&O liability, unemployment compensation, management services
workers compensation
Schools Excess Liability Fund (SELF) 916-321-5300 Higher education rAal:::?c/:sq :;;pbr;:;nt Ilaezglrtam;mbi';:: vmfll!‘)tlic Tom Osborne
15311 St. Fax: 916-321-5311 None $74,589,000 1195 gher ecucation, practices fabty: 9 DMLY P '
. , school districts officials D&0 and E&O liability, CEO
Sacramento, Calif. 95814 www.selfjpa.org .
workers compensation
Te);a;rﬁzls:‘.,:ef (B::::::f: I!.IoeoalIth 512-478-8753 Texas Assn Jim Jean,
Fax: 512-478-1426 - $69,815,000 161 Counties, special districts Employee benefits director-program
P.0. Box 2131 www.county.or of Counties administration
Austin, Texas 78701 ’ y-org
Connecticut Interlocal 203-498-3000 ) Cltl?s/towns/‘t(?wnshlps, A'utq Physwal damage, auto/eqmpl!lent
. X Connecticut housing authorities, school liability, bonds, employment practices
Risk Management Agency Fax: 203-773-69T1 e P e o . . Bruce A. Wollschlager,
N Conference $62,994,829 364 districts, special districts, liability, general liability, medical accident .
900 Chapel St., Ninth Floor www.ccm-ct.org/ P SR AP executive vp/C00
. of Municipalities transit districts, local  coverage, property, public officials D&0 and
New Haven, Conn. 06510-2807 insurance . K o .
public agencies E&O liability, workers compensation
Michigan Assn. of School Boards .
800-292-5421 Michigan Assn. . .
(MASB) Schools Employers Trust Fax: 517-482-4181  of School Boards ~ $58,491,541 46 School districts Employee benefits Lou (';u|zz.ett|,
415 W. Kalamazoo St. www.setsed.or (MASB) executive director
Lansing, Mich. 48933 ’ 9.0r9
BETA Healthcare Group 925-838-6070 Counties, special districts, ::Jﬁlf hy:;fallod;rr;a:‘(ie,;titt% :g':i?t:?;: t Thomas J. Wander
1443 Danville Bivd. Fax: 925-838-6088 None $58,000,000 85 nonprofits, 501(c)(3) Y, employment pract Y. : '
general liability, medical accident coverage, CEO

Alamo, Calif. 94507 www.betahg.com

health care facilities public officials D&O and ESO liability

NOTE: Only individual pools are ranked
Source: Bl survey

Visit www.Businessinsurance.com for more information and access to the full searchable Directory of Public Entity Risk Pools.
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Pools tap captive for health care stop-loss coverage

By MICHAEL BRADFORD

A group of municipal insurance
pools is getting some health care
cost relief from its captive reinsurer.

Government Entities Mutual will
begin offering health care stop-loss
insurance this summer to its 16
member pools through a purchas-
ing arrangement operated by Tow-
ers Perrin Reinsurance. The Towers-
Perrin Stop-Loss Purchasing Coali-
tion, already in place for other types
of organizations, was customized to
allow municipalities retaining
health care risks to access stop-loss
coverage available outside of the
traditional market.

GEM considered offering the cov-
erage itself, but that idea was reject-
ed after a survey of GEM member
pools showed that, while such a
move may have been feasible, “we
didn’t get enough people to say
they wanted to participate,” ex-
plained John Salisbury, president
and chief executive officer of Wash-
ington-domiciled GEM. Therefore,
the purchasing coalition proved a
better alternative, he said.

“The conclusion of that survey
was that there certainly was a big-
enough market,” said Jenny Emery,
senior vp at Towers Perrin Reinsur-
ance in Simsbury, Conn. But while
GEM members would have liked
the insurer to have its own pro-
gram, there was “no crisis” that de-
manded it take on that coverage,
she said.

Ms. Emery explained that the
purchasing coalition is a group of
preselected insurers that have
agreed to compete on stop-loss
business sought by GEM members.
Terms and conditions will be ham-
mered out first, she said, and then
the insurers will submit their
quotes.

Others decline stop-loss

Three captive reinsurers serve
municipal pools, and while Gov-
ernment Entities Mutual has taken
steps to provide stop-loss coverage
to its members, the other two con-
sidered, but decided against, such a
move.

“We did look at excess health in-
surance three years ago,” said Tom
Southworth, Wash.-based president
and CEO of Vermont-domiciled
NLC Mutual Insurance Co., which
is affiliated with the Washington-
based National League of Cities.
“But the market seemed to be pro-
viding adequate capacity” to the
reinsurer’s members in 27 states, he
said.

Business Insurance.

www.businessinsurance.com

e SERVICES ¢

SINGLE-COPY SALES
To order any current or back
issue of Business Insurance,
call the single-copy sales divi-
sion of Bl’s Circulation De-
partment:

1-888-446-1422

County Reinsurance Ltd., a
20-member captive domiciled in
Vermont, looked at providing stop-
loss coverage but determined that
not enough members operated self-
insurance pools to make the de-
mand for the coverage attractive,
said Phil Bell, Clemmons, N.C.-
based executive director of the rein-
surer.

County Reinsurance, though, is
considering expanding its property
coverage offerings to members, Mr.
Bell said.

“We offer property, but it's 100%
ceded,” he said. The reinsurer may
be keeping a portion of that risk in
the future, he said.

“We're a member-driven organi-
zation, and our members want

to do it,” Mr. Bell said.

A survey of the membership’s
property experience indicated that
the business is attractive. “It ap-
pears to be a business with a low
loss ratio,” he said.

GEM also is considering offering
property coverage to its members,
according to Betsy Kutska, chair-
man of GEM’s board of directors

and president and CEO of the Park
District Risk Management Agency
in Lisle, I11.

Under the proposal, GEM would
retain “a fairly nominal layer” of
around $1 million and reinsure the
remainder of the property risk, Ms.
Kutska said. GEM would, though,
maintain control over claims up to
$10 million, she said.

We are so much more than benchmarking.

Ward Group is a management consulting firm that
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AGRIP: Public entities search news coverage to help determine future trends

Continued from page 11
Jarratt, a principal at Leading Futur-
ists.

Before AGRIP arranged the pro-
gram for its August 2004 Institute for
Leadership & Management, the
problem was not that pool execu-
tives were unaware of developments
locally, nationally or around the
world, according to attendees.

Most pool executives are “vora-
cious readers,” noted Lester Nixon,
chief executive officer of the Utah
Counties Insurance Pool in Salt Lake
City, adding that he is, as well. But
Mr. Nixon said he previously had
not read “with scanning in mind.”

Michael Rhyner, AGRIP’s presi-

dent and the executive director of
the Michigan Municipal Risk Man-
agement Authority in Livonia,
Mich., concurred. “Before, we took it
all in, but what are we doing with
it?” he asked.

Means to an end

Those who engage in environ-
mental scanning “explore” news
media reports as well as presenta-
tions by public speakers more deeply
than would the casual observer, ex-
plained John B. Mahaffie, another
principal with Leading Futurists.

A key aid is the use of a futures
wheel, a technique in which an issue

identified in a media report or
speech is graphically displayed as
the hub of a wheel, Mr. Mahaffie ex-
plained. The future implications of
the identified issue represent the first
circle around the hub.

But the process should not end
there, Mr. Mahaffie said. The impli-
cations of that first set of implica-
tions should be analyzed as well,
and they would be illustrated as a
circle around the first circle. The
analysis can be extended further, he
noted.

Analyzing the implications of is-
sues in such a way helps decision
makers better understand those is-
sues’ potential impact on their orga-

nizations, Mr. Mahaffie said.

The benefit of environmental
scanning for pool executives is that
it helps them identify not only im-
portant issues for their organizations
but also “all the pressures that influ-
ence risk in the world of govern-
ment entities,” Mr. Mair said.

The process is an exercise that ex-
ecutives should “internalize” as part
of their daily routine, advised Ms.
Jarratt. But she cautioned that they
should bounce their observations off
others who are outside their normal
daily contacts—such as constituents
or futurists—to help them expand
their view.

The conference speakers got par-

ticipants looking at the larger conse-
quences of issues “as soon as you get
up in the morning,” Mr. Rhyner
said.

“We need to be conscious that
we're doing it,” rather than reading
or listening to media and other re-
ports without formally considering
the implications, Mr. Nixon said.

The technique “forces you to say
what this means and what we can
do about it,” said Larry Bush, execu-
tive director of the Intergovernmen-
tal Risk Management Agency in
Westchester, I11.

Identifying issues

At last year’s conference, 79 atten-
dees participated in an environmen-
tal scanning exercise, during which
they identified the 41 top trends af-
fecting government insurance pools.

Topping the list was pressure on
pricing, which AGRIP CEO Harold
Pumford explained referred to the
rate pressure that pools feel during a
softening property/casualty insur-
ance market. Other identified top
trends include an aging population,
reduced government resources, the
increasing need for greater techno-
logical capabilities, rising workers
comp costs and the erosion of public
entity immunity.

The pool executives then were en-
couraged to use the list and what
they learned during the conference
about tying environmental scanning

“Strateqic planning is
one of those skills we
can all use some
continuing education
on in the course of our

careers.”
David Mair
Arthur J. Gallagher & Co.

to strategic risk planning as “a jump-
ing-off point for their own plan-
ning,” Mr. Pumford said. He noted
that, on their own, pools likely
would identify other top trends or
prioritize them differently.

During the conference, Mr. Mair
assisted the pool executives in un-
derstanding how to translate the
risks they identify through environ-
mental scans into risk-focused strate-
gic plans.

Among Mr. Mair’s suggestions are:

® Extract research when possible
from blogs, publicly accessible Web
pages posted as personal journals or
as communication tools for busi-
nesses.

® Understand the differences be-
tween tactical planning—essentially
the creation of to-do lists—and logis-
tical and strategic planning.

“All three types of planning have
to blend in order to effectively oper-
ate a risk management function,”
Mr. Mair said. He noted that several
pool executives observed that their
plans often had been logistical in-
stead of strategic in nature.

Mr. Nixon called that a legitimate
observation.

See AGRIP / next page
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AGRIP: Search

for trends

Continued from previous page

Pool executives say that, since the
conference, they have been prepar-
ing to use what they learned as they
consider modifications to their orga-
nizations’ strategic risk plans.

Mr. Nixon said that the confer-
ence has helped him analyze reports
on health insurance in preparation
for the Utah pool's decision on
whether to offer a health insurance
product.

At its scheduled two-day retreat
last week Mr. Nixon planned for the
pool’s board to spend most of its
time on environmental scanning
and discussing how the top 20
trends identified at the August
AGRIP conference apply to the
pool’s strategic plan.

Coincidentally, IRMA had its first
strategic planning session in several
years just weeks after the AGRIP con-
ference, and IRMA board members
discussed how the top trends identi-
fied by AGRIP executives affected
their pools, Mr. Bush said.

Mr. Rhyner said that he plans to
introduce environmental scanning
at the Michigan pool’s upcoming
strategic planning session in Sep-
tember.

Last year, the board shifted its fo-
cus to long-term goals and perfor-
mance measures, he explained. His-
torically, it had focused on policy,
governance and leadership.

Mr. Rhyner said he wants to use
environmental scanning to deter-
mine whether the board is “picking
up everything” that it should be in
those areas. He decided to wait to in-
troduce environmental scanning
until this year, when new board
members would be in place.

Business Insurance.
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L.A. cuts school building costs with OCIPs

By ROBERTO CENICEROS

Los Angeles residents could have
more money to spend on schools if
the goal of cutting insurance costs
for a massive school construction
program through a wrap-up pro-
gram is achieved.

Predicted insurance cost savings
of up to 50% could be channeled
into additional construction pro-
jects aimed at expanding the educa-
tional facilities at Los Angeles Uni-
fied School District, according to a
district risk manager.

And potential contractors will
benefit from the wider coverage as

it will enable more of them to bid
on the projects.

LAUSD is one of several major
purchasers of insurance that take
advantage of the wrap-up programs
or owner-controlled insurance pro-
grams, observers say.

In addition to cutting costs,
OCIPs can help ensure that all par-
ticipants in large projects are cov-
ered under comprehensive pro-
grams with financially sound insur-
ers, OCIP advocates say.

But the programs are not for ev-
eryone. A significant commitment
is needed to ensure OCIPs are suc-
cessful and ongoing management

of the programs is vital, experts say.

The LAUSD construction pro-
gram is an excellent candidate for
an OCIP, said Steven La Shier,
deputy risk manager in the district’s
Division of Risk Management & In-
surance Services.

The project, which was con-
ceived to relieve student overcrowd-
ing in Los Angeles, is slated to take
seven years beginning in 2006.
Over that period the district will
spend $5.35 billion on thousands of
building projects, including new
construction and expansion and
improvements for many of its ap-
proximately 1,000 schools.

Mr. La Shier estimated that if
construction contractors working
on those projects were to purchase
their own insurance individually,
total premiums would reach nearly
$300 million. The district would
then have to absorb those costs
through increased contract bids.

But through an OCIP, the district
stands to reduce the construction
insurance costs by 25% to 50%,
with 35% savings the most likely
outcome, Mr. La Shier said. Those
savings could pay for more new
schools in a district that serves

See WRAP-UP / page 20

to Endure

Endurance is built to have staying power throughout underwriting cycles.
Contact us if you need a durable partner capable of going the distance.

Over $5 billion in assets

22 specialty lines of business, headed by respected industry leaders

Legacy-free balance sheet
“A” rating by A.M. Best

“A-” rating by Standard & Poor’s with positive outlook

$1.8 billion in shareholders equity

BERMUDA ® CHICAGO ® LONDON ¢ LOS ANGELES ® NEW YORK ® SAN FRANCISO ® TORONTO

To learn more, please visit us at:

www.endurance.bm

£

Endurance



Bl

06-06-05 A 19,20,22

20 / Business Insurance

6/2/05 5:53 PM

Page 2

—p—

Spotlight

June 6, 2005

It's a wrap-up

Owner-controlled insurance
programs can bring significant
benefits to large construction
projects, but they are not for
everyone.

Benefits:

Lower costs. In some cases,
premiums can be cut in half.

Better coverage. All participants
in a project are protected by
extensive policies issued by
strong insurers.

More options. Small contractors
who would have problems buying
adequate insurance can quote on
a bid.

Drawbacks:

More administration. Owners take
on insurance purchasing tasks
that would otherwise be handled
by contractors.

More responsibility. Owners take
additional responsibilities for
implementing and administering
safety programs.

More management. Cost savings
can be significant, but only if
owners actively manage their
programs.

Wrap-up: School district seeks lower insurance costs with OCIP

Continued from page 19

more than 750,000 students in
kindergarten through grade 12,
140,000 adult education students
and 11,000 early-education chil-
dren.

“If we can put that into brick and
mortar, as opposed to insurance, it's
better for students and taxpayers,”
Mr. La Shier said.

The OCIP that would cover the
project will be put out to bid for
brokers this summer.

OCIPs generally call for the own-
ers of large construction projects to
provide insurance coverage for the
contractors and subcontractors
working for them. Rather than have
numerous large and small contrac-
tors and subcontractors each pur-
chase their own insurance and then
tack the expense onto their bid
prices, an owner stands to reduce
insurance costs by negotiating a
volume purchase and overseeing
safety to reduce workers compensa-
tion losses. Contractors can then
deduct insurance costs from their
bids.

Use of OCIPs for public infras-
tructure projects is on the rise, espe-
cially for airport, sewer system and
transportation construction, ac-
cording to Daniel Conway, presi-
dent of American International
Group Inc.’s construction risk
group in New York.

The use of OCIPs had dipped sig-

nificantly after Sept. 11, 2001, as
government agencies diverted
money earmarked for public pro-
jects to anti-terrorism projects, Mr.
Conway said. But, beginning in
2004 and continuing this year, in-
frastructure construction and OCIP
use has picked up, he said.

Mr. Conway noted that public
school districts nationwide have
also recently been turning increas-
ingly to OCIPs, which they had pre-
viously tended to shy away from
because the financial rewards were
not significant enough. Now, how-
ever, school districts are finding the
arrangements favorable after hard-
market conditions pushed up insur-
ance costs for building contractors
and subcontractors buying coverage
on their own.

Additionally, wrap-up adminis-
tration, once regarded as too bur-
densome, has been made easier by
technological developments, Mr.
Conway said.

Commercial general liability, ex-
cess liability and workers comp cov-
erage are the most common forms
of insurance provided through
wrap-up arrangements, said David
L. Greiner, president of C-Risk, a
construction risk management con-
sulting company in Portland, Ore.

In general, OCIP costs for workers
compensation and general liability
coverage constitute about 2% of to-
tal construction expenses, AIG’s Mr.

Conway said. He estimated that
savings average about 15% to 30%,
depending on the jurisdiction, the
type of construction project and the
size of the project.

But Mr. La Shier said the savings
could be even greater for very large
wrap-up programs such as the one

“If we can put (money)
into brick and mortar,
as opposed to
insurance, it's better
for students and
taxpayers.”

Steven La Shier
Los Angeles Unified School District

LAUSD is about to undertake. As a
former senior vp and OCIP expert
for Menlo Park, Calif.-based Arg-
onaut Insurance Co., Mr. La Shier
said he saw some well-managed
wrap-ups that resulted in savings
exceeding 50%.

Savings, though, are not the only
benefit to be derived from wrap-
ups, noted Terry Doherty, a senior
vp and construction unit manager
for Lockton Cos. in Denver.

Among other advantages, an
OCIP ensures that contractors

working on an owner’s site have de-
sirable coverage terms and limits
purchased from a financially strong
insurer, Mr. Doherty said. And the
project owner doesn’t have to wor-
ry about contractors losing their
coverage arrangements midproject,
he said.

Wrap-ups can eliminate coverage
disputes, construction observers
say.

Furthermore, Mr. Doherty said,
they give public entities an image
boost because they provide oppor-
tunities for small and minority-
owned businesses, who might not
be able to compete for contracts if
they have to obtain their own in-
surance.

Mr. La Shier concurred, saying
that one reason the LAUSD uses a
wrap-up program is to attract small
contractors. The district, he said, at-
tempts to allocate 25% of all its
contract work to small-business en-
terprises.

A small contractor who wins a
$200,000 pipe-laying contract
couldn’t afford the coverage neces-
sary to walk onto an LAUSD build-
ing site, Mr. La Shier said. Nor could
the contractor obtain the limits that
the school district could.

Mr. La Shier was not connected
with the district when it launched
its first OCIP back in 1999. But he

See WRAP-UP / page 22
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Wrap-up: Lower coverage costs

Continued from page 3

noted that through that ongoing
program, which he now manages,
the district has surpassed its goal for
hiring small-business enterprises.
Nearly 40% of the contractors and
subcontractors on current construc-
tion projects fit the category, he said,
and nearly 10,000 contractors have
been enrolled in the insurance pro-
gram.

Under the ongoing 1999 OCIP,
TIG Insurance Co. in Irving, Texas,
provides $2 million in per-occur-
rence limits and $4 million in aggre-
gate limits for general liability cover-
age. TIG also provides $100 million
in excess liability coverage, Mr. La
Shier said, as well as guaranteed-cost
workers comp insurance. Zurich pro-
vides builders risk coverage, and
American International Group Inc.
provides contractors pollution liabil-
ity insurance.

Coverage under the district’s ini-
tial OCIP is scheduled to conclude in
2006. The upcoming wrap-up will be
a complicated project and not one
that inexperienced brokers will be al-
lowed to cut their teeth on, Mr. La
Shier noted. He said he expects re-
sponses from only those large bro-
kers that are experienced with huge
wrap-ups.

In all, the district will end up
spending $15 billion in bond funds
for construction, including land pur-
chases, that began in 1999 and will
conclude in 2013. Along with thou-
sands of projects to improve existing
facilities, 160 new schools are to be
built by 2012, 32 of them just this
year alone, according to the district.

For the district’s upcoming OCIP
purchases, Mr. La Shier said he

wants to see quotes for liability cov-
erage with $50 million and $100
million in limits.

In most OCIP cases, a single insut-
er provides both the workers comp
and general liability policies, Mr. La
Shier said. Most OCIP workers comp
policies are now sold with large re-
tentions, he said, noting that first-
dollar coverage is rare.

Mr. La Shier said he expects the
district to end up with a work comp
deductible ranging from $25,000 to
$250,000 per claim. “I hope it’s clos-
er to $25,000 or $50,000, but it's not
going to be a first-dollar guaranteed
product,” he acknowledged.

While wrap-ups can produce sig-
nificant savings, they may not be
suitable for all public works projects,
said Mr. Greiner of C-Risk. Addition-
ally, they put administrative respon-
sibilities on owners and require
them to implement and monitor
safety programs. Every dollar spent
on claims reduces an OCIP’s prof-
itability.

Owners must also remain vigilant
for costs that are not justified, such
as claims submitted from contrac-
tors whose employees were injured
on unrelated jobs, Mr. Greiner ex-
plained.

Savings don’t automatically flow
from OCIPs, especially with their
loss-sensitive large-deductible ar-
rangements, agreed Mr. La Shier.
Safety and claims administration
have to be well managed, he
stressed.

“These are a lot of work,” Mr. La
Shier said of wrap-ups. “These are
not free. You have to manage the
process. The money is not going to
earn itself.”

Keep a critical eye on vendors

By Corby Pelto

Risk managers deliver a valuable
service for their employers in the
prevention and management of
risk. But in the wake of the recent
insurance industry scandals, one
has to question whether they have
done their part in holding brokers
and insurers accountable on both
an ethical and value-driven basis.

Clear-
ly, the
insur-
ance in-
dustry
and its
leaders
deserve a
lot  of
credit for
the
many
things
done right over the years. Improved
technology and better practices
have advanced the efforts to pre-
vent and contain losses.

Risk managers, though, like any
consumers, should always maintain
a critical and objective eye on their
vendors.

Someone other than the govern-
ment has to establish standards and
inspect the industry’s house on oc-
casion. In the commercial insur-
ance marketplace, that role should
fall to members of the risk manage-
ment community.

Over the years, the house that
the insurance industry’s elite built
had great curb appeal. But anyone
who peeked in the basement
should have seen the blinking

Perspective

lights that were indicative of some
faulty wiring.
Because the shoddy wiring was so

visible, government regulators
eventually slapped fines upon the
industry’s builders and turned the
industry’s house upside down.

Perhaps some risk managers did
not care about the blinking lights,
and perhaps others simply never
looked in the basement to inspect
the industry’s wiring. Either way,
the risk management community
needs to do a better job in its in-
spection role.

The industry’s tarnished image is
unfortunate and unfair to the vast
majority of professionals who work
in this large house. There need to be
stronger measures, though, to hold
leaders and organizations account-
able for the repairs.

For example, if the recent scan-
dals caused by the industry’s leaders
were not offensive enough, the me-
dia hype delivered by these leaders
is even more appalling. With fin-
gers raised and chests out, the in-
dustry’s elite are now telling us in
their speeches and print ads that
they will help lead the industry
back onto an ethical path.

Why should anyone be so quick
to trust the offending companies
again? Clearly, the recent industry
scandals are indicative of the need
for new leaders to step forward and
guide the industry in a more effec-
tive and ethical manner.

Risk managers can assume a
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stronger leadership role by focusing
more attention upon their over-
sight of the industry’s brokers and
insurers.

One way that risk managers can
insulate themselves from this web
of industry malfeasance is to ensure
that they keep an appropriate arm’s
distance from their vendors
through objective selection and re-
View processes.

The elite brokers and insurers
that essentially developed this in-
dustry have done a wonderful job
in building great people networks.
Many of the brokers targeted in the
government probes have played a
significant role not only in helping
risk managers with their day-to-day
insurance decisions but have often
helped many risk managers to land
their jobs as well.

Although one can understand a
certain level of loyalty and friend-
ship between brokers and risk man-
agers from past favors, risk man-
agers should recognize that this re-
lationship is not immune to con-
flicts of interest.

Risk managers would be wise to
take action now to ensure that their
own house is in order. Here are
three simple steps that can be taken
to address that need:

® Avoid dependent or ques-
tionable relationships. Risk
managers would be wise never to
confuse business relationships with
personal ones. They should consid-
er the use of consultants rather
than relying solely upon the help of
their brokers. This is especially im-
portant for those risk managers
who lack the experience and
knowledge to discern between ad-
vice that is good and advice that is
self-serving.

e Implement tough quality
and ethical standards. Prior to
the recent industry scandals, how
many risk managers provided their
brokers or insurers with any type of
formal documents relative to disclo-
sure or other expectations? Had
there been such contracts or stan-
dards in place, perhaps some of
these violations never would have
occurred.

o Institute objective and
critical review practices. Risk
managers would be well served if
they opened the playing field up to
more competition and used a more
formal selection process for brokers,
insurers and claims administrators.
A risk manager should be able to
objectively demonstrate why he or
she selected a particular vendor and
why that vendor is being retained
each and every year.

It is high time that the risk man-
agement community more closely
inspects the house that the leading
brokers and insurers built. After all,
those blinking lights in the base-
ment are a sure sign that this house
is in need of improvements.

Corby Pelto is president and chief exec-
utive officer of the Pelto Group Inc., a
Minneapolis-based claims administra-
tion and risk management consulting

firm.
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PRODUCTS & SERVICES

Philadelphia Insurance
offers public entity cover

BALA CYNWYD, Pa.—Philadelphia
Insurance Cos. is offering an insur-
ance program for public entities.

The Public Entity Program policy
provides automobile, boiler and ma-
chinery, crime, general liability, in-
land marine, property and umbrella
liability. It is available to individual
municipalities, individual municipal
water and sewer authorities and pub-
lic libraries that serve a population of
50,000 or less. In addition, the eligi-
ble public entity must be located far-
ther than 10 miles from any coastal
body of water.

The limits for general liability and
automobile liability are available up
to $1 million, and umbrella liability
limits are available up to $10 million.

For more information, visit the
Web site of Bala Cynwyd, Pa.-based
Philadelphia Insurance Cos. at
www.phly.com.

United National enhances
habitational product

BALA CYNWYD, Pa.-United Na-
tional Group, a specialty property
and casualty insurer, has expanded
its commercial habitational program
designed for large apartment build-
ings and condominium associations.

The program'’s coverages include
property liability, general liability and
equipment breakdown. It is targeted
to apartment and condo associations
with values over $5 million.

The commercial habitational prod-
uct is handled through Union, N.J.-
based Metro Insurance Services Inc.
It is available on a package and
stand-alone general liability basis
with property limits available up to
$25 million. The program is available
in the 48 contiguous states and the
District of Columbia.

For more information, contact Lin-
da Rosenwald, executive vp-Metro In-
surance Services, at
Irosenwald@metroins.com.

Hartford adds Web site
for large companies

HARTFORD, Conn.-The Hartford
Financial Services Group Inc. has
launched a Web site for risk man-
agers at companies with workforces
exceeding 500.

The site for large organizations is
the third addition to the company's
online center, which includes Web
sites for small and midsize business.
The large businesses online center
was designed to help risk managers
evaluate their companies' total cost
of risk and provides access to infor-
mation on guaranteed-cost and loss-
sensitive property/casualty pro-
grams.

Some of the Web site's features in-

clude the Losstimator, which is an in-
teractive tool allowing risk managers
to calculate an accident’s indirect
costs; the Terms Translator, which
provides legal and easy-to-under-
stand definitions of common and un-
common insurance terms; and the
Option Analyzer, a guide to the rat-
ing plans for those organizations
considering balancing risk retention
and risk transfer.

More information can be obtained
by visiting the Hartford, Conn.-based
company'’s large business Web site at
www.lb.thehartford.com.

KPMG announces advisory
service for risk managers

LONDON-KPMG L.L.P. has intro-
duced an insurance advisory service
for risk managers and corporate in-
surance buyers of midsize to large
companies.

The new Corporate Insurance Ad-
visory Service intends to help com-
panies maximize the value from their
insurance coverage by optimizing
levels of self-insurance, reducing in-
surance premiums, removing unnec-
essary coverage and identifying cost
reduction strategies. Other service
offerings include providing bench-
marks against market best
practices.

London-based KPMG's Corporate
Insurance Advisory Service is
available to European corporate
insurance buyers, as well as U.S.
risk managers with European opera-
tions.

To obtain more information, con-
tact Tom Richardson, principal advi-
sor, at tom.richardson@kpmag.co.uk
or visit www.kpmag.co.uk.

UNICARE offers
low-cost health plans

CHICAGO-UniCare, a subsidiary of
WellPoint Inc., is offering a line of
lower-cost benefit plans.

The BasicChoice plans act as a
supplement to existing options of-
fered by employers to provide a
more affordable alternative to em-
ployees. The program is targeted to
the service industry, but it is avail-
able to all groups with 51 or more eli-
gible employees.

Chicago-based UniCare's Basic-
Choice plans consist of three levels
of coverage and offer commonly
used health care benefits—such as
coverage for doctor visits and basic
assistance with hospitalization
costs, access to UniCare's
preferred provider organization net-
work of physicians and health pro-
fessionals and prescription drug cov-
erage.

For more information, visit the
company's Web site at
www.unicare.com.

New Age Brokerage offers
habitational program

MORRISTOWN, N.J.-New Age
Brokerage Inc. has introduced
an apartment and condominium
insurance program to 10 Eastern
states.

The Habitational Program was
developed for owners and
managers of commercial apartment
buildings and condominium associa-

tions.

The program can be written on a
multiperil commercial package policy
including property and general liabili-
ty coverages or on a stand-alone
property basis. The property limits
are available up to $5 million, and
the available general liability limits
are $1 million per occurrence and $2
million aggregate.

Morristown, N.J.-based New Age's
program is available in Georgia,
Maryland, New Jersey, New York,
North Carolina, Pennsylvania, South
Carolina, Tennessee, Virginia and
West Virginia. Boston-based Aspen
Specialty Insurance Co provides the
coverage.

For more information, contact the
company at 800-834-2109 or visit its
Web site at
www.newagebrokerage.net.

A.M. Best updates
underwriting guide

OLDWICK, N.J.—A.M. Best Co. has
issued the second release of its 2005
"“Best's Underwriting Guide.”

The latest edition features new

and revised risk classifications and
intends to help risk managers and
underwriters better understand in-
dustrial and commercial risk. It con-
tains detailed risk descriptions, safe-
ty measures, relevant hazards and
special exposures, as well as other
information.

Some of the revised classifications
include cutlery manufacturing, poul-
try processing, radon mitigating
firms and nail salons. Other updated
classifications include dry cleaning,
silversmiths, fur garment manufac-
turing and writing instruments man-
ufacturing.

Oldwick, N.J.-based A.M. “Best's
Underwriting Guide" is available on-
line and on CD-ROM. To obtain more
information, contact the company's
customer service department at
904-439-2200, ext. 5742, or visit
www.ambest.com/sales/bugcdrom.

Risk management
firm opens for business

WEST CHESTER, Pa.-IRISK Solu-
tions is a new independent risk man-
agement firm targeting small to mid-

size companies that launched its ser-
vices on June 1.

IRISK offers a suite of standard
and custom services, including
claims consulting, loss control con-
sulting, managed care review and
loss trending analysis, among others.
These services are marketed to com-
panies with annual gross premiums
from $50,000 to $1 million. The
firm's services are available to risk
participants such as insurance buy-
ers, program administrators, carriers
and agents and brokers.

For more information, visit the
West Chester, Pa.-based IRISK Solu-
tion's Web site at
www.irisksolutions.com.

We'd like to report on new risk man-
agement and employee benefit prod-
ucts and services offered by your
company. Send information about
your new offerings to: Carrie A.
Peinado, Business Insurance,

360 N. Michigan Ave., Chicago, Ill.
60601-3806; phone: 312-649-5313;
fax: 312-649-7801; e-mail: cpeina-
do@businessinsurance.com.
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COMMENTARY

Senior Editor Mark A. Hofmann

Don’t trust this fund
to solve the problem

It has taken the U.S. Senate Judi-
ciary Committee several years to
come up with an asbestos trust
fund plan that has the support of
lawmakers—but by no means all
lawmakers—from both parties.
There’s been a lot of time and
work involved.

The committee’s chairman—
Sen. Arlen Specter, R-Pa.—sched-
uled markup after markup this
year, hammering out compromis-
es over the objections of members
on both his right and his left. Ulti-
mately, after somewhere around
100 amendments were considered
either individually or as part of a
series of managers’ packages, the
committee finally approved the
Fairness in Asbestos Injury Resolu-
tion Act late last month.

The 13-to-five vote passing the
bill onto the full Senate was a bit
deceptive; three members who
voted to move the bill out of com-
mittee said they intend to vote
against the bill when it reaches
the Senate floor unless it under-
goes substantial changes.

Ironically, getting the FAIR Act
through the often-acrimonious
and, even more frequently, bla-
tantly partisan Judiciary Commit-
tee may have been the easiest part
of the process. Assuming that the
full Senate follows the commit-
tee’s lead and passes the bill—
which is by no means guaran-
teed—and that the House of Rep-
resentatives follows suit—which is
an even longer shot—the real bat-
tle may not be joined until re-
sponsibility for financing the
fund is allocated.

Remember that the chief im-
pact of the bill, if it is enacted, is
to have the $140 billion no-fault
trust fund replace the current liti-
gation-based system for compen-
sating people with asbestos-relat-
ed diseases. Trust fund propo-
nents rightly hold that the cur-
rent system simply doesn’t work,
that the truly ill aren’t always
compensated and that far too
much money disappears into liti-
gation costs.

Their last argument, in particu-
lar, is hard to defend against. Just a
few weeks ago, a RAND Corp.
study found that considerably few-
er than 50 cents of each dollar
spent in asbestos litigation actually
ended up in victims’ pockets. The
rest went to litigation costs, of both
the defense and plaintiff variety.

That's too great a share of mon-
ey that should be going to sick
people. On that score, there's little

disagreement among various
stakeholders in the debate over as-
bestos liability reform.

But remember as well that
somebody—or a lot of somebod-
ies—has to pony up enough mon-
ey to disburse $140 billion over
the life of the trust fund. Who
pays how much and when is de-
scribed only in outline form—de-
fendant companies are collective-
ly responsible for $90 billion, in-
surers are collectively responsible
for $46.025 billion, and the rest
comes from existing trust funds
set up to compensate victims of
asbestos-related illnesses.

Although the defendant com-
panies may be able to get some
feel for what they will pay under
the FAIR Act’s allocation system,
the same isn’t true of the insurers.
Nobody knows how much each
insurer will be asked to pay if and
when the fund is up and running.

The murky issue of who pays
how much is one of the biggest
questions that the act itself doesn't
answer in its 300-plus pages. And it
won't be answered until after the
act becomes law, if the FAIR Act
does indeed become law. That’s
when a five-member Asbestos In-
surers Commission will be appoint-
ed by the president and charged
with determining allocation.

That’s when the real fun will
likely begin. Consider how many
insurers—living or dead—were in-
volved in writing coverage for as-
bestos liability from 1940 to 1986,
which is the period covered by the
act. No insurer wants to pick up a
penny more than is absolutely re-
quired of it—that’s just good busi-
ness sense. No insurer wants to
subsidize its competitors’ poor un-
derwriting decisions or just plain
bad luck.

What happens next could make
the World Trade Center coverage
dispute look like a garden-variety
tussle over how much hail damage
a homeowners insurance policy
should cover. The question of who
pays what will not be answered by
a stroke of a commission'’s pen, far
from it. Absent some miracle nev-
er before witnessed in the world of
insurance, the answer could be
years in coming.

And that’s where another irony
comes into play. Given the mon-
ey at stake, odds are that the
question of allocation will ulti-
mately be answered in one place,
through litigation in the very
courtrooms the FAIR Act was de-
signed to avoid.

Drug benefit: Guidance includes model notices

Continued from page 4
itable, benefit experts say.

“This is the guidance that em-
ployers have been waiting for,” said
Michael Motte, a vp with Aon Con-
sulting in Somerset, N.J.

The guidance provides safe har-
bors under which employers’ pre-
scription drug plans automatically
would be considered creditable cov-
erage (see related story).

Most employer plans should be
able to meet the safe harbor require-
ments, ending the need for provid-
ing additional proof—which CMS
has not yet specified—that their
prescription drug plans qualify as
creditable coverage, said Cara Jareb,

a consultant at Watson Wyatt
Worldwide in Washington.

For example, while one of the
conditions of the safe harbor stipu-
lates that employer plans pay at
least 60% of prescription drug ex-
penses, many employer plans are
designed to pay anywhere from
75% to 90% of claims.

“There is a comfortable margin
on that one,” Aon’s Mr. Morfe said.

The guidance also gives employ-
ers model notices, which they can
adopt and send to Medicare-eligible
beneficiaries, on whether the em-
ployer coverage is creditable. Releas-
ing those model notices will save
time and expense for employers.

“Employers are always very ap-
preciative of having model notices,
eliminating the need for them to
develop their own, as well as the
guess work on what must be in
those notices,” said Henry Saveth,
an attorney with Mercer Human
Resource Consulting in New York.

The CMS also has made clear
that the creditable coverage notice
can be distributed along with other
benefit plan forms such as annual
benefit plan enrollment materials,
and need not be delivered sepa-
rately. The notices can be delivered
both through regular mail and
electronically, if certain standards
are met.

Safe harbor requirements issued
for establishing ‘creditable’ status

WASHINGTON—The U.S. Centers for Medicare and
Medicaid Services has issued guidance to employers
on safe harbor requirements relating to Medicare Part
D prescription drug coverage, which will be imple-
mented next year.

Under the guidance, employer plans would be
“creditable”— and thus enable Medicare-eligible in-
dividuals in the plans to delay enrolling in Part D
from the time they first become eligible without in-
curring late-enrollment penalties—provided that the
plans:

= Offer coverage for brand-name and generic pre-
scriptions;

= Offer reasonable access to retail providers;

= Are designed to pay, on average, 60% of par-
ticipants’ prescription drug expenses.

Additionally, a plan would have to meet at
least one of two other thresholds. To qualify un-
der one test, the prescription drug benefit plan
would either have to cover at least $25,000 in claims
a year or not impose an annual dollar limitation on
the amount of claims it covered; alternatively, the
prescription drug coverage provided would have to

have an actuarial expectation that the amount
payable by the plan would be at least $2,000 per
Medicare-eligible individual in 2006.

For prescription drug benefits that are integrated
with other health care benefits, such as with medical
and dental care, the integrated health plan could not
have an annual deductible greater than $250, would
have to have an annual maximum benefit cap of at
least $25,000 or no annual cap at all, and would have
to have a lifetime combined benefit maximum of at
least $1 million.

—By Jerry Geisel
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U.K. court snuffs out smoker’s claim

By SARAH VEYSEY

EDINBURGH, Scotland—The rul-
ing in a landmark smoking case re-
duces the likelihood of successful
negligence claims against tobacco
firms in the United Kingdom, legal
experts said last week.

The long-awaited judgment in
the case of Mrs. Margaret McTear vs.
Imperial Tobacco Ltd. found that
Bristol, England-based Imperial To-
bacco Group P.L.C. was not liable
to pay damages to Ms. McTear for
the lung cancer of her late husband,
Alfred McTear.

The case was the first brought
against a tobacco company by a
smoker to reach court in the United
Kingdom.

In 1999, a group action against
two tobacco companies, Wey-
bridge, England-based Gallaher
Group P.L.C. and Imperial Tobacco,
collapsed after the judge ruled that
36 of the 52 plaintiffs could not
continue with their action because
they had been diagnosed with lung
cancer more than three years before

bringing the action.

Before his death in 1993 from
lung cancer, Mr. McTear launched
an action against Imperial Tobacco,
whose John Player brand of
cigarette he had smoked. Mr.
McTear claimed he was unaware of
the health risks associated with
smoking when he took up the habit
in 1964.

Health warnings about the risks
of smoking did not appear on
cigarette packs in the United King-
dom until the 1970s.

Mr. McTear also claimed that he
had been influenced to take up
smoking by advertising, which
glamorized smoking, he claimed.
He contended Imperial Tobacco
had been negligent and breached
its duty of care in not warning of
the potential dangers of smoking.

After Mr. McTear’s death, his wife
took up the case, claiming £500,000
(8911,450) in damages.

In the Scottish Court of Session
in Edinburgh last week, judge Lord
Nimmo Smith ruled that it could
not be proved that it was smoking

Imperial Tobacco’s products that re-
sulted in Mr. McTear’s fatal cancer.
He also ruled that by 1964, when
Mr. McTear started smoking, the
general public was aware of the po-
tential health risks from tobacco.
The judge said that Ms. McTear’s
case failed because she had neither
proved that had her husband not
smoked products manufactured by

Imperial Tobacco he would not
have contracted lung cancer, nor
that he had smoked cigarettes man-
ufactured by Imperial Tobacco for
so long and in such sufficient quan-
tity that they caused or materially
contributed to his cancer.

The judge added that Ms. McTear

See SMOKING / next page
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Defined benefit
pension plans
closing: U.K. study

By SARAH VEYSEY

LONDON—More than two-thirds of defined benefit
pension plans in the United Kingdom are now
closed to new entrants, according to the results of a
survey conducted by the London-based Assn. of
Consulting Actuaries.

The ACA surveyed 392 employers sponsoring
pension plans with total assets of £131.2 billion
($237.7 billion) covering more than 2.8 million em-
ployees.

Of those employers, 71% offer defined benefit
plans, 39% offer defined contribution plans, while
14% offer hybrid plans combining elements of
both.

The survey found that 58% of the defined benefit
plans studied were closed to new entrants, while a
further 10% were closed to new entrants and to new
accruals.

The actuaries association said this shift was part
of a trend of employers trying to reduce pension
costs in the light of the stock market fall of 2000,
among other things.

The survey showed that 49% of respondents were
very concerned about the impact of legislation on
benefits and funding costs, while 49% said they
were quite concerned, and 2% said they were not
concerned.

Almost half of respondents, 47%, said they were
very concerned about the performance of invest-
ment markets, while a further 47% said they were
quite concerned.

In addition, 64% of respondents said they were
quite concerned, and 18% very concerned, that the
increasing public profile of pensions will lead to
more costly and/or complex pension-related com-
munications. A further 18% of respondents said
that this was not a concern.

The study, “U.K. Pension Trends Survey Re-
port...2,” can be viewed at www.aca.org.uk.

Excess insurers can't deny claims
for late notice absent policy clause

By BARBARA COCKBURN

LONDON—Excess insurers must pay claims
that penetrate their layers of coverage even
if the insurers are made aware of the claims
years after the primary insurers are notified,
the U.K. Court of Appeal has ruled.

Under the ruling, to avoid liability for late
filed claims, insurers must include policy
language stating that late notification is a
breach of the policy terms, legal experts say.

The court late last month ruled that
Stockholm, Sweden-based excess insurer Sir-
ius International Insurance Corp.—which
provided professional indemnity insurance
to a unit of Friends Provident Life & Pen-
sions Ltd. on a claims-made basis from Feb.
1, 1993, to Jan. 31, 1994—is potentially li-
able for its share of a claim of £5 million
($9.1 million), even though notice of the
claim was not given to the excess-layer in-
surers until eight years after it was received
by the primary-layer insurers.

Manchester, England-based Friends Provi-
dent had made a claim under its profession-
al indemnity coverage in regard to claims re-
lated to the pensions misselling scandal that
engulfed several life insurance companies in
the United Kingdom in the 1990s.

The court held that the notice given by
Friends Provident to its primary-layer insur-
ers at Lloyd’s of London in 1994 was also ef-
fective notice to its excess-layer insurers un-
der a claims notification clause in the excess
policy, even though Sirius did not actually
learn of the claim until 2002.

There was a second clause in the excess
policy whereby Friends Provident agreed to
notify immediately the excess insurers of
any claims that were likely to exceed the un-
derlying limits of indemnity.

Sirius International, which was one of
several excess insurers on the program,
claimed that Friends Provident had not no-
tified them immediately of those claims, so,

e

therefore, it was not liable under the policy.

The court ruled, however, that even if this
second clause had been breached, Friends
Provident’s excess insurers could not rely on
the breach to avoid liability.

The May 24 judgment referenced a previ-
ous case, Alfred McAlpine vs. BAI, in which
the Court of Appeal ruled in 2000 that
breaches of claims notification clauses, if
sufficiently serious, could give insurers a de-
fense to specific claims. However, the court
said the McAlpine ruling was based on dif-
ferent circumstances and that the precedent
did not apply to the Friends Provident case.

Primacy of contract upheld

Paul Lewis, a partner at Herbert Smith
L.L.P. who acted for Friends Provident in the
case, said: “The effect of the judgment in the
Friends Provident case is that, unless insur-
ers have specified that the clause governing
the notification of claims in a policy is a
condition precedent to liability, those insur-
ers’ remedy for breach of such a clause will
only be in damages. They will not be able to
avoid liability for the claim as a result of the
breach.”

Charles Gordon, head of the insurance
and reinsurance division at the London law
firm of DLA Piper, which represents insur-
ance companies but is not involved in the
case, called the ruling significant, saying
that it clarified for policyholders and brokers
the language used in contracts.

“It’s not for the courts to imply additional
terms onto contracts when the language
doesn’t justify it. The general implications
from this case is deciding whether notifying
claims for professional indemnity policies is
a condition of precedent to your liability,”
he said.

Mr. Gordon added that the case confirms
that the law is “already favorable to insur-
ers.”

Alexander Forbes
revenues rise

South African brokerage
Alexander Forbes Ltd.'s total
revenues increased 4%, to 4.62
billion rand ($743.3 million), for the
year ended March 31. Alexander
Forbes, based in Johannesburg,
said it saw growth from its African
operations and international
financial services business during
2005. Profits dipped less than 1%
to 438 million rand ($70.5 million),
due in part to a charge of £9.6
million ($18.0 million) associated
with a review of its international
risk services business.

Advent raises funds
in share offering

Lloyd's of London company
Advent Capital Holdings raised
£65.0 million ($118.3 million) in a
June 3 share offering on the
London Stock Exchange's
alternative investment market.
Advent, whose managing agency
manages and participates on
syndicate 780 at Lloyd's, said it
would use the proceeds to
support its 2006 underwriting of
property catastrophe reinsurance.

BPS Insure enters
administration

Insurance broker BPS Insure Ltd.
has been placed in administration
after the Financial Services
Authority identified a shortfall in
the company'’s client account. The
FSA, which took over regulation
of brokers in January, discovered
during a random check that BPS-
which placed commercial liability,
fleet auto liability and kidnap and
ransom coverage, among other
things—had insufficient funds in
its client account. The agency
banned the broker from
accepting new business.
Brokerage client accounts
generally hold premiums, minus
commissions, that are later
transferred to insurers.
Nottingham, England-based BPS
handled £20 million ($36.4
million) in gross written premium.

SCOR profits drop
in first quarter

Paris-based reinsurer SCOR S.A.
reported profits of 32.8 million
euros ($42.6 million) for the first
quarter of 2005, down 27% from
the year-ago. SCOR has restated
its 2004 figures under
International Financial Accounting
Standards for comparability with
its 2005 results. SCOR said the
dip in profits was caused, in part,
by lower foreign currency income
than in the first quarter of 2004
and by losses of 20 million euros
(526.0 million) from windstorms
Erwin and Gudrun, which hit parts
of Europe at the start of the year.
SCOR's gross written premiums
fell 14%, to 621 million euros
($807.1 million), in the first
quarter of 2005, compared with
the prior-year period.
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Smoking: U.K. ruling makes successful lawsuits against tobacco companies unlikely

Continued from previous page

had neither proved that Mr. McTear
smoked Imperial Tobacco cigarettes
because Imperial Tobacco was in
breach of a duty of care it owed to
him nor that such a breach caused
or materially contributed to Mr.
McTear’s lung cancer.

The solicitor representing Ms.
McTear said that she would not ap-
peal the decision.

Imperial Tobacco welcomed the
judgment.

“We regret that we have had to
defend ourselves against what we
have always believed to be a specu-
lative claim,” the company said in a
statement.

“We have never lost or settled
any tobacco litigation and will con-
tinue to defend ourselves robustly
against any further speculative
claims,” it added.

A spokesman for Imperial Tobac-
co said the company was involved
in other smoking cases in Ireland
and Germany.

In a statement, the Edinburgh,
Scotland-based anti-smoking group
ASH Scotland said the ruling was a
“setback for those who want to see
the tobacco industry held responsi-
ble for cigarette-related deaths due
to the fact that they failed to warn
consumers about the dangers of
their products.”

Legal sources say the judge’s ver-
dict would likely make it difficult
for other, similar cases to succeed.

The chances of any similar ac-
tions being successful in the U.K.
courts are “not good” according to
Rory Cowan, assistant solicitor at
the Glasgow, Scotland-based law
firm of Bannatyne, Kirkwood
France & Co., which specializes in
media and intellectual property
law.

Mr. Cowan said that while the
ruling does not “close the door
completely” for other actions, it
will be a blow to claimants seeking
to bring similar cases.

He noted that the judge ruled

that Mr. McTear, in continuing to
smoke, in effect accepted the risks
associated with smoking. Mr. Cow-
an said that the ruling could have
implications not only for tobacco-
related cases but also for actions
against fast-food companies for the
risk of consumers’ obesity and ill
health.

The judgment represents a com-
prehensive victory for Imperial To-
bacco, according to Ruth Grant, a
partner in the product liability prac-
tice of Lovells law firm in London.

The judgment is a comprehen-
sive one not only in the circum-
stances of the claimant in question,
but also on generic issues such as

causation of disease, addiction and
awareness of the risks of smoking,
Ms. Grant said.

She noted that the judge also
ruled that if Mr. McTear had not
smoked Imperial Tobacco’s cig-
arettes, he likely would have
smoked other brands. She said this
meant that it could not be said that
Imperial Tobacco materially con-
tributed to Mr. McTear’s cancer,
even had smoking had been shown
to be the cause of his disease.

Mrs. Margaret McTear vs. Imperial To-
bacco Ltd. (2005) ScotCS CSOH_69
(31 May 2005).
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Florida State
University

offers an online master's
degree in Risk Management and
Insurance

(concentrations in
Financial Services or Property &
Liability). This affordable and
flexible program can be completed
via Internet access from any
location. For more information
on the May 2006 sequence, visit

www.cob.fsu.edu/grad

Largest Non-Standard Auto Agency For Sale
5 Denver Metro Locations
Largest Referral Base
Long-Time Employees
Call David Ruley at 303-829-0440

Have an agency
for sale?

Contact Tina at
312-649-5340 for
advertising details.

HELP WANTED

Risk Management
Consulting Practice Leader

California’s largest independent Risk
Management Consulting firm with loca-
tions in Sacramento and Long Beach.
10+ years experience in risk manage-
ment desired; consulting experience
plus experience with the formation of

captives and risk retention groups is a
plus.

Send resume and CV to Teri Rohrer,
Bickmore Risk Services, 1831K,
Sacramento, CA 95814, or
hrdept@brsrisk.com.

No recruiters/

agents, please
EOE

Chief Underwriting/Marketing Officer
NY P&C Carrier
Recruiting a seasoned professional with
10+ years experience in the Metro NYC
area. Must have producer following with
technical expertise along with people skills.
Regqulatory, IT and reinsurance experience
necessary. College degree required, with
professional designation a plus.
Attractive compensation package.
Reply in confidence :
Business Insurance, Box 3235
360 N. Michigan Avenue, Chicago, IL 60601
E-Mail: bibox3235@BusinessInsurance.com

SALES CONSULTANT

GMAC Insurance is seeking an experi-
enced, highly motivated Sales Consul-
tant to sell insurance products and
risk protection services to automobile
dealerships in the South Texas region.

Candidate will be responsible for iden-
tifying and acquiring new business,
developing and maintaining existing
customer relationships, and providing
consultative services to dealership
personnel.

Must have excellent communication,
interpersonal, and organizational
skills. Licenses in Life, Accident,
Health, Property and Casualty insur-
ances are required.

Send Resume to: mic.hr@gm.com

GMAC Insurance is an Equal Opportu-
nity Employer offering competitive
salary and benefits.

Looking to fill
a job opening?
When the most talented men
and women in the insurance

industry want to make a
move, they turnto...

Business Insurance.

Advertise in the
Professional MarketPlace!
Call (312) 649-5340 for
advertising details.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
Inre:

SEFTON PARK INSURANCE LIMITED
(Petition of Malcolm L. Butterfield)
Case No.: 02-12934 (BRL)

PLEASE TAKE NOTICE that on May 25, 2005, the
Bankruptcy Court entered an order continuing the
Preliminary Injunction Order (the “Order”) pursuant
to 11 U.S.C. § § 105 and 304(b) originally entered
in this case on November 7, 2002. The Order shall
remain in effect pending a hearing scheduled for
November 22, 2005 at 10:00 a.m. before the
Honorable Burton R. Lifland, in the Alexander
Hamilton Custom House, One Bowling Green, New
York, New York. Any person wishing to obtain a copy
of the Order should contact Theresa D’Agostino at
(212) 610-6300.

ALLEN & OVERY LLP
1221 Avenue of the Americas
New York, New York 10020
Tel: (212) 610-6300, Fax: (212) 610-6399
Attention: Ken Coleman « Stephen Doody

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE PETITION OF
GARETH HOWARD HUGHES AND
PAUL CLARKE, AS JOINT PROVISIONAL
LIQUIDATORS OF
OCEAN MARINE MUTUAL INSURANCE
ASSOCIATION LIMITED,
CASE NO. 99-B-42545 (BRL)

NOTICE IS HEREBY GIVEN THAT ON MAY
24,2005, THE BANKRUPTCY COURT ENTERED
AN ORDER (THE "ORDER") CONTINUING THE
PRELIMINARY INJUNCTION ORDER PURSUANT
TO 11 U.S.C. § 304 ORIGINALLY ENTERED IN
THIS CASE ON MAY 5, 1999. THE ORDER
SHALL REMAIN IN EFFECT PENDING A
HEARING TO CONSIDER WHETHER IT SHALL
BE CONTINUED, WHICH HEARING IS SCHED-
ULED TO COMMENCE BEFORE THE HONOR-
ABLE BURTON R. LIFLAND, UNITED STATES
BANKRUPTCY JUDGE, IN ROOM 623 OF THE
ALEXANDER CUSTOM HOUSE, ONE BOWLING
GREEN, NEW YORK ON NOVEMBER 9, 2005 AT
10:00 AM., OR AS SOON THEREAFTER AS
COUNSEL MAY BE HEARD (THE "RETURN
DATE"). ALL PAPERS SUBMITTED FOR THE
PURPOSE OF OPPOSING CONTINUATION OF
THE ORDER AFTER THE RETURN DATE
SHALL BE FILED WITH THE COURT, WITH A
COPY TO THE CHAMBERS OF THE HONOR-
ABLE BURTON R. LIFLAND AND SERVED ON
COUNSEL FOR THE PETITIONERS LISTED
BELOW, SO AS TO BE RECEIVED AT LEAST
FOURTEEN (14) DAYS PRIOR TO THE
RETURN DATE. ANY PERSON WISHING TO
OBTAIN A COPY OF THE ORDER SHOULD
CONTACT COUNSEL TO THE PETITIONERS.

CHADBOURNE & PARKE LLP

ATTORNEYS FOR THE PETITIONERS

30 ROCKEFELLER PLAZA

NEW YORK, NEW YORK 10112

(212) 408-5100

ATTN: HOWARD SEIFE, ESQ.
FRANCISCO VAZQUEZ, ESQ.

Some things just work
better in color.

Like your ProressioNAL MARKETPLACE
ad in Business Insurance. Contact
Tina Vasilakis at 312-649-5340.

IN THE HIGH COURT OF JUSTICE (ENGLAND AND WALES)
CHANCERY DIVISION
COMPANIES COURT

No. 2873 of 2005

IN THE MATTER OF LION CITY RUN-OFF PRIVATE LIMITED
and
IN THE MATTER OF THE COMPANIES ACT 1985 (ENGLAND AND WALES)

IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

IN THE MATTER OF LION CITY RUN-OFF PRIVATE LIMITED
and
IN THE MATTER OF THE COMPANIES ACT, CHAPTER 50 OF SINGAPORE

No. 05542 of 2005

NOTICE IS HEREBY GIVEN that by an order of the High Court of Justice of England and Wales (the "English Court")
dated 9 May 2005 and an order of the High Court of the Republic of Singapore (the "Singapore Court") (each a Court
and together, the Courts) dated 18 May 2005 both made in the above matter, each Court has directed a meeting
("Creditors' Meeting') of certain creditors (as defined in the scheme of arrangement referred to below) ("Scheme
Creditors") of Lion City Run-Off Private Limited (formerly the Offshore Insurance Fund business of the Insurance
Corporation of Singapore Limited) (‘the Company") be convened for the purpose of considering and, if thought fit,
approving (with or without modification) a scheme of arrangement proposed to be made between the Company and
the Scheme Creditors.

AND that such Creditors' Meeting will be held at the offices of KPMG LLP UK, 1-2 Dorset Rise, London EC4Y 8EN,
United Kingdom on 1 September 2005 commencing at 10.00 am British Summer Time (5.00 pm Singapore Time) at
which place and time all such Scheme Creditors are requested to attend. Registration will begin at 9.30 am British
Summer Time (4.30 pm Singapore Time). A telephone dial in facility to listen to (but not participate in) the Creditors’
Meeting will be available at the offices of Norton Rose, 5 Shenton Way #33-08, UIC Building, Singapore 068808 on
1 September 2005 commencing at 5.00 pm Singapore Time. Registration will begin at 4.30 pm Singapore Time.
Scheme Creditors may vote in person at the Creditors' Meeting or they may appoint another person, whether such
person is or is not a Scheme Creditor, as their proxy to attend and vote in their place.

Completed Forms of Proxy and Voting Forms should be returned as soon as possible, and in any event, so that they
are received by 5.00 pm Singapore Time (10.00 am British Summer Time) on 30 August 2005 by Omni Whittington
Asia Pacific Pte. Ltd, 7 Temasek Boulevard #15-02, Suntec Tower One, Singapore 038987, marked for the attention
of Andrew Campbell. Scheme Creditors may also send their forms by facsimile transmission to facsimile number
+65 6434 2400 by 5.00 pm Singapore Time (10.00 am British Summer Time) on 30 August 2005 provided that they
are legible. If completed Forms of Proxy and Voting Forms are not received by 5.00 pm Singapore Time (10.00 am
British Summer Time) on 30 August 2005, they may be handed in at the registration desk in London prior to the com-
mencement of the Creditors' Meeting.

Each Scheme Creditor or his proxy will be required to register his attendance at the Creditors' Meeting prior to its
commencement.

By the orders, the Courts have each directed that Michael Steven Walker or failing him John Mitchell Wardrop be
appointed to act as Chairman at the said Creditors' Meeting and has directed the Chairman to report the result of the
Creditors' Meeting to the Courts.

A copy of the Scheme and a copy of the Explanatory Statement required to be furnished pursuant to section 426 of
the Companies Act 1985 (England and Wales) and section 211 of the Companies Act, Chapter 50 of Singapore and
the Form of Proxy and Voting Form for use at the Creditors’ Meeting are incorporated or enclosed with the Scheme
Document. Additionally, these documents are available from KPMG LLP UK at 1-2 Dorset Rise, London EC4Y 8EN,
United Kingdom and from the Scheme Manager at 7 Temasek Boulevard #15-02, Suntec Tower One, Singapore
038987.

The said Scheme will be subject to the subsequent sanction of the English Court and the Singapore Court.

Dated this 3rd day of June 2005.

Norton Rose

Kempson House

Camonmile Street

London EC3A 7AN

United Kingdom

BULLSEYE!
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Cohen: Named APTW Woman of the Year

Continued from page 4

lished and directed the governmen-
tal affairs, state licensing and com-
pliance unit.

During her time at Royal
Re/American Royal, she also joined
the APIW and eventually served as
president of the organization from
1988 to 1990. She was also a direc-
tor of the APIW from 1986 to 1992.
At an APIW meeting, she met Frank
Nutter, president of the Washing-
ton-based RAA. Then, in 1991,
when Mr. Nutter was overseeing a
strategic reorganization of the trade
association, he asked Ms. Cohen to
join the organization.

Ms. Cohen currently advocates
on behalf of RAA members in all 50
states, monitoring legislative and
regulatory activity, preparing and
providing position statements and
testimony, and networking with
government and industry officials.

“She’s a wonderful people person
and government affairs is a relation-
ship kind of business,” Mr. Nutter
said. “She’s a natural—someone
who has an easy manner with peo-
ple. Those are just terrific traits for
someone who is dealing with the
industry’s public policy issues.”

Ms. Cohen’s work has garnered
praise from fellow insurance profes-
sionals.

“She’s very personable and she’s
very effective at what she does,”
said Lynne M. Miller, president, en-
vironmental claims consulting, for
Reston, Va.-based Quanta Technical

Services L.L.C.

While it wasn’t always her dream
to work in the insurance industry—
she pursued a master’s degree in ur-
ban affairs and public health—Ms.
Cohen has enjoyed her work, partic-
ularly because it has allowed her to
incorporate her love of teaching into
her career. She has worked as an ad-
junct professor in the insurance divi-
sion of the City University of New
York, Baruch College and an instruc-
tor for the District of Columbia
chapter of the Society of Chartered
Property Casualty Underwriters.

“Education, especially in our in-
dustry, is really important,” Ms. Co-
hen said. “And that’s what I would
say to any young person entering
the industry.”

At the RAA, she has organized
and taught more than 75 seminars
for 3,800 state insurance regulatory
staff and officials. She also founded
the organization’s for-profit educa-
tion program with more than 1,700
industry professionals attending
seminars on topics such as the ba-
sics of reinsurance and reinsurance
contracts. “A good lobbyist is a
good educator,” Ms. Cohen said.

Ellen Thrower, a professor and
the executive director of the School
of Risk Management, Insurance and
Actuarial Science at St. John’s Uni-
versity’s Peter J. Tobin College of
Business, expressed admiration for
Ms. Cohen’s teaching abilities.
“She’s just an extremely talented
professional,” said Ms. Thrower, the

1993 APIW Woman of the Year.
“She also is a great speaker and
teacher.”

Ms. Cohen said she enjoys both
teaching and mentoring young
women in the industry. She sees
several signs of progress in terms of
the advancement of women in in-
surance such as an increase in the
number of women serving as genet-
al counsels for insurance compa-
nies. “I think there’s been a lot of
good, positive growth,” Ms. Cohen
said. “I think there still is a glass
ceiling...but hopefully with time
that will change.”

Her admirers praise Ms. Cohen
for her efforts to change the indus-
try, noting her eagerness to mentor
young women and her active par-
ticipation in groups devoted to ad-
vancing the careers of women such
as the APIW and the International
Alliance for Women.

“She has given back, not only to
the industry, but to women in the
industry,” said Ms. Miller, who was
the 1983 Woman of the Year. Ms.
Cohen was nominated by nine for-
mer honorees for this year’s award,
which she will receive at a ceremo-
ny June 8.

“It’s harder to find the time to de-
vote to organizations no matter
how much you approve of their
goals,” said Laurie A. Kamaiko, pres-
ident of the APIW and a partner
with Edwards & Angell L.L.P. based
in New York. “Marsha has always
found time to do that.”

Asbestos: Trust fund draws fire from insurers

Continued from page 3

America. “This is a disproportion-
ately big problem for insurers, who
essentially will put up a large por-
tion of their funding in the first five
years,” she said.

Changes that were made to the
bill during the committee’s on-
again, off-again months-long
markup—notably increases in the
value of awards for certain illness-
es—could load “additional stress to
the fund and hasten its termina-
tion,” Ms. Gackenbach said.

“As the bill was reported from the
Judiciary Committee, it is unaccept-
able to PCI, and, without substan-
tial improvement, we will continue
to oppose the bill,” she said.

While opposition to the trust
fund in its current form is shared by
all major insurer groups, there ex-
ists a division within the industry as
to whether a trust similar to that
envisioned by the FAIR Act could
work at all.

“Within the insurance industry,
there are those who want to stay at
the table, constructively engaged to
improve the trust fund, because
they believe it is politically in-
evitable,” said AIA’s Ms. Pusey.
“Others feel that the trust fund can-
not be improved sufficiently and
prefer to pivot now to an alterna-
tive or risk getting nothing.”

Ms. Pusey added that AIA has not
rejected the trust fund concept.

“NAMIC has never rejected, per
se, the trust fund approach,” said
David Winston, senior vp-federal af-
fairs in NAMIC’s Washington office.
“Some of the companies we repre-
sent and others in the industry have
gone on the record and said no,” Mr.
Winston said, adding that “this par-
ticular trust fund, we're opposed to.”

“We've said continually that we
need to examine all possible ap-
proaches to resolve this problem,”
said PCI's Ms. Gackenbach. “As the
Senate continues the process of de-

bate on this bill, we remain commit-
ted to trying to improve this legisla-
tion while at the same time examin-
ing other options and also pressing
for reform at the state level.”

A business representative noted
that the measure in its current form
probably does not represent the
same bill in its final form.

“I think everyone realizes and
understands that the legislation
that came out of Senate Judiciary is
probably going to change on its
way to the floor. The real question
is what it looks like when it gets to
the floor. Everyone’s in the mode of
analyzing what came out of com-
mittee,” said Matthew D. Webb, vp-
legal reform policy at the U.S.
Chamber Institute for Legal Reform.
Mr. Webb noted, though, that his
organization “is supportive of the
trust fund concept.”

“We're all in a review period, try-
ing to understand what the bill did
and didn’t do,” said AIA’s Ms. Pusey.

California: Garamendi calls for lower comp rates

Continued from page 3

“We continue to see short-term
favorable trends in inflation and
frequency in our California workers
compensation data,” he said.
“However, we will not know the
long-term outcome of our loss costs
for recent accident years with any
certainty for several years. We also
will not know the outcome of the
new disability guidelines or medical
networks for several years. We are

continuing with our prudent ap-
proach to rate changes by making
adjustments to our California work-
ers compensation rates to the ex-
tent of cost changes as the facts and
data evolve.”

Commissioner Garamendi said,
though, that reforms and loss fre-
quency improvements have al-
lowed insurers to enjoy a historic
reduction in claims loss ratio, with
just 45 cents of every premium dol-

lar covering actual claims costs.
“Unfortunately, far too many
employers have not yet enjoyed a
similar reduction in the premiums
they pay,” the commissioner said.
“Many insurers have been slow to
fully implement my recommended
reductions and pass on the savings
as rapidly as possible. It is past time
for the savings from reforms to be
passed along to overburdened em-
ployers and injured workers.”

e

SMART: Reform bill expected

Continued from page 3

schedule,” said ]J. Stephen Zielezien-
ski, vp and associate general coun-
sel with the Washington-based
American Insurance Assn. The in-
tensive review sessions are sched-
uled to end June 7 with a discussion
of the most controversial section of
the SMART draft: a proposal to cre-
ate competitive insurance markets
through mandatory federal rate de-
regulation.

Overall, the committee’s review
has been “a very good, open, delib-
erative process,” Mr. Zielezienski
said.

“The SMART drafting process has
been astonishingly open and inclu-
sive,” said Joel Wood, senior vp-
government affairs with the Wash-
ington-based Council of Insurance
Agents & Brokers.

Industry participants, however,
have seen little redrafted language,
they say. Congressional staff mem-
bers have acknowledged industry
representatives’ request for consis-
tent definitions and thresholds and
have agreed to harmonize them,
said Carl Parks, senior vp-federal
government affairs in the Washing-
ton office of the Des Plaines, Ill.-
based Property Casualty Insurers
Assn. of America.

“I think the committee is moving
rapidly toward introduction of the
bill and, hopefully, committee ac-
tion this summer,” Mr. Wood said.

“The leaders are aiming for a
markup in advance of the August
recess, with the most likely timing
mid- to late July,” Mr. Parks said.

But some observers say more de-
liberations are needed.

The current SMART proposal is “a
rough...concept document” that is
an “incredibly ambitious undertak-
ing,” said Patricia A. Borowski, se-
nior vp with the Alexandria, Va.-
based National Assn. of Professional
Insurance Agents. That association
is hoping to see “a more refined ex-
posure draft” before a bill is intro-
duced and is waiting until that hap-
pens to take a formal position on
the proposal, she said.

“Rushing this process invites
making serious mistakes that would
be disastrous for us all,” Ms.
Borowski said.

Requlators wary

State regulators, for their part,
have been vocal in their concerns
about the proposal.

In March, National Assn. of In-
surance Commissioners President
Diane Koken wrote Reps. Oxley and
Baker, stating, “the SMART Act is
not a concept that (the) NAIC
would suggest to Congress” and
criticizing various provisions that
seem “impractical, unworkable or
detrimental to state consumer pro-
tection efforts.”

Her letter noted that the NAIC's
concerns stem from provisions that
mandate federal preemption of
state laws and regulations, federal
supervision of state regulation and
complete rate deregulation of all
states.

Ms. Koken, who is also Pennsyl-
vania insurance commissioner,
pledged in her letter to present the
committee members with the
NAIC's extensive analysis of each of
16 sections during their review of
the draft.

Rep. Baker responded in a letter
to Ms. Koken, stating, “I do not be-
lieve a meeting is required for me to
further familiarize myself with your
objections,” which were contained
in the NAIC's 35-page response to
the SMART proposal.

“Chairmen Oxley and Baker have
gone out of their way to be solici-
tous of the states during the draft-
ing process, and I think the NAIC
has now put at great risk their abili-
ty to influence the process,” said
Mr. Wood.

Ms. Koken said that NAIC mem-
bers take “very seriously” their
sworn duty “to uphold and enforce
state consumer protection laws
dealing with solvency and market
conduct.”

In addition, she emphasized that
the NAIC leadership has met twice
with Rep. Oxley and his staff and
has expressed its willingness to
meet with both lawmakers any
time. While NAIC staff is participat-
ing in the draft review sessions, the
organization itself will continue to
discuss modernization issues at its
quarterly meeting beginning June
10 in Boston, she said.

HealthSouth: Coverage dispute

Continued from page 4
stack insurers are pending.

Meanwhile, HealthSouth Iast
month filed suit against Houston
Casualty, which has denied cover-
age under a $10 million layer it
wrote excess of Royal’s $10 million
primary D&O policy.

HealthSouth argues, among oth-
er things, that it had already been
hit with securities fraud class action
complaints in 1998 and a second
wave of shareholder suits in 2002,
all before Houston Casualty issued
its policy.

“It was thus a known and insur-
er-accepted risk that HealthSouth's
financial statements...might con-
tain, and be alleged in suits to con-
tain, false and misleading state-
ments,” the company contends.

In a counterclaim filed last week,
though, Houston Casualty argues

that Royal and the excess insurers
excluded any liability for Health-
South’s claims in a series of en-
dorsements to the primary policy.
The endorsements, for example, bar
coverage arising from alleged
wrongful acts occurring before the
policy’s Sept. 1, 2002, inception
date, and for claims “arising out of
the facts and circumstances” out-
lined in litigation pending before
that date, Houston Casualty notes.

Another endorsement bars cover-
age of any loss “directly or indirect-
ly related to” 13 specific lawsuits
filed against HealthSouth and its of-
ficials in 2002.

All of HealthSouth'’s claims under
the 2002-2003 D&O program fall
within the exclusions in the Royal
policy, terms of which also govern
the excess insurers, Houston Casu-
alty contends.
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Subsidies: Insurer payments to brokers targeted

Continued from page 1

plaint alleges. Chubb also played an
active role in the recruitment and
oversight of Aon producers, at one
time being charged $18,800 in fees
by a recruiting firm to staff a per-
sonal lines position in Aon’s Chica-
go office, the complaint says.

The producer funding agree-
ments contained incentives for Aon
producers to recommend Chubb’s
policies, according to Mr. Spitzer.
For example, the complaint high-
lights a 2000 employment letter
from Aon to a Chubb-funded pro-
ducer in Aon’s Cleveland office that
said in part: “You are eligible for an
annual bonus once you have
reached your annual sales goal of
$300,000 in new Chubb personal
lines premiums.”

Aon also accepted producer fund-
ing from Fireman’s Fund Insurance
Co. in 1999-2001 to fund 50% of
compensation for up to 15 Aon pro-
ducers, the complaint says.

“These individuals held them-
selves out as Aon employees in
every respect, without disclosing
that insurers were funding their
salaries as part of an Aon commit-
ment to steer business to those in-
surers,” the complaint says.

Aon said in a statement: “It was
never Aon’s policy to have insurers
pay for brokers’ remuneration.
Aon’s brokers are dedicated to serv-
ing their clients by finding them
the best coverage available. These
agreements were few in number,
were limited to a very small Aon
subsidiary and expired long ago.”

Chubb and Fireman'’s Fund de-
clined to comment on the producer
funding agreements.

Aon agreed to pay $190 million
as restitution to policyholders and
to revamp its business practices to
jointly settle a series of fraud and
anti-competitive practices charges
with Mr. Spitzer and other state au-
thorities (BI, March 7).

In addition to Aon, Illinois Attor-
ney General Lisa Madigan last
month said her investigation into
Arthur J. Gallagher & Co. revealed
that the Itasca, Ill.-based brokerage
accepted “hiring subsidies” from
certain insurers in return for the as-
surance that more business would
come their way.

“We found evidence that Gal-
lagher and the carriers reached an
understanding that the subsidizing
carrier would receive a ‘fair share’ of
business from Gallagher, or a ‘first
right of refusal’ on insurance place-
ments,” said Michael Fridkin,
deputy bureau chief of the special
litigation bureau in the office of the
[llinois attorney general in Chicago.

American International Group
Inc., for one, paid $4.5 million in
hiring subsidies to Gallagher over a
two-year period, to help fund pro-
ducers who sold directors and offi-
cers, errors and omissions and fidu-
ciary liability insurance policies, ac-
cording to Chaka M. Patterson, Illi-
nois assistant attorney general and
bureau chief of the special litigation
bureau. He noted that the “policies
were underwritten by AIG in part
and, Gallagher has maintained, also
by some AIG competitors.”

Gallagher agreed to pay $27 mil-
lion in restitution to policyholders
last month in its settlement with

Ms. Madigan and Illinois Insurance
Director Michael McRaith over con-
cerns that the brokerage steered
business to insurers in return for
“huge payments” that were not ful-
ly and clearly disclosed to clients
(BI, May 23).

Officials from Gallagher and AIG
declined to comment on the hiring
subsidies.

Alternative compensation

While prosecutors condemned
insurers’ paying hiring subsidies to
producers, some observers say the
subsidies are just another form of
compensation that doesn’t neces-
sarily pose a conflict of interest.

Although hiring subsidies may in-
clude an agreement whereby an in-
surer receives a share of business or a
first right of refusal from the broker-
age on certain lines of business, the
marketplace ultimately controls any
improper steering, said Timothy ]J.

“Individuals usually
don't bite the hands
that feed them.”

James E. Crockett
Denver Water

Cunningham, a principal with
OPTIS Partners L.L.C. in Chicago.

“Never say never. I'm not naive,
but 99% of the time, the agency
would instruct the producer to pre-
sent the best program (to clients)
and if it happened to be with the
company that provided the subsi-
dies, then so be it,” he said.

“An agent is not going to go
through all the work and effort
without putting the best deal on
the table,” he said. “And the only
reason they’re going to do that is
because they want the business.”

“Clearly, when we would negoti-
ate (with insurers), whether it be
commission rates, contingent rates,
there was that third bucket,” said
Rob Lieblein, president and manag-
ing principal with WFG Capital Ad-
visors L.P. in Harrisburg, Pa., which
provides advisory services to broker-
ages. Hiring subsidies or producer
funding arrangements “were looked
upon as other forms of the carrier
helping or subsidizing a broker”
that generated premium volume.

The agreements were not reached
necessarily to steer business to
those insurers, it was just another
form of compensation, he said.
“The insurer was making money,
the broker was making money and
you could pay it through commis-
sions, you could pay it through
contingents or you could pay it
through other forms of subsidies.”

But at least one risk manager says
that undisclosed compensation
paid by insurers to brokers is bound
to lead to conflicts of interest.

“Individuals usually don’t bite
the hands that feed them,” said
James E. Crockett, manager of risk
and benefits at Denver Water.

“It sounds like if you're getting
paid by the insurer, you're certainly
going to owe an obligation to that
insurer providing you with a full or
partial paycheck and you would di-
rect business that direction. I just

don’t know how you couldn’t,” he
said.

“If it was disclosed, it wouldn’t be
a problem, but I don’t know if
that’s something you would find
out,” Mr. Crockett said.

Disclosed or not, the practice is
being shelved and may ultimately
come to an end, observers say.

While brokerages may have been
able to secure such arrangements in
the past, “I can tell you that none of
them have been able to take place in
the last 12 months because of the
whole issue of contingents,” said Mr.
Lieblein, referring to his clients. “Peo-
ple have recognized that even
though it can be a legitimate busi-
ness relationship that is above board,
the apparent conflict of interest at
this point has basically minimized
the use of those.”

“I think what we're seeing in the
post-Spitzer investigation is a pull-
back from all these soft-dollar ar-
rangements, not because they are
fundamentally improper, but I
think they are too hard to explain,”
Mr. Cunningham said. “My predic-
tion is that they will be put on the
shelf until the dust settles and may
be eliminated simply due to the per-
ception that they create a conflict.”

“People are looking real hard at
whether or not (hiring subsidies are)
a smart thing to do going forward,”
said Chris Burand, president of Bu-
rand & Associations L.L.C., an agen-
cy and insurer consulting firm based
in Pueblo, Colo. “I think it’s too ear-
ly to say if they're going away, but I
would be really surprised to see any
companies I work with offering it.
They'd find something else to do be-
fore they’d do that, I think.”

WTC: Port Authority files lawsuit

Continued from page 1

year that its WTC claims “will ex-
ceed the remaining aggregate lim-
its” of $2.1 billion for two occur-
rences, according to the insurers’
complaint.

The Port Authority is also trying
to recoup losses on WTC buildings
that were leased and separately in-
sured by Silverstein, rather than on
just the portions of the WTC com-
plex that the Port Authority contin-
ued to control at the time of the at-
tack, the suit says.

The buildings leased to Silver-
stein, including the WTC’s Twin
Towers, were excluded from cover-
age under the Port Authority’s pro-
gram when the lease deal closed, ac-
cording to the complaint. The Lon-
don insurers, which represent about
a third of program’s limit, seek a
declaratory judgment that the
leased buildings are not covered
and that insurers are liable for only
one occurrence.

The dispute’s resemblance to Sil-
verstein’s battle with its property
insurers—which stretched over two
years and two separate jury trials—
does not necessarily mean that the
Port Authority’s claims will be as
difficult to resolve, lawyers say.

Barry Ostrager, a partner with
Simpson, Thacher & Bartlett in New
York who represents Swiss Reinsur-
ance Co., Silverstein’s lead insurer,
said he would be surprised if the
Port Authority pursues the case as
aggressively as Silverstein did its
own claims.

“One would hope that it doesn’t
end up being that prolonged a con-
troversy,” said Kenneth W. Erick-
son, a partner with Ropes & Gray in

Boston, representing the London
insurers.

It remains to be seen, though,
how the Port Authority will re-
spond to the suit, and whether it
will seek to bring in the insurers
representing the other two-thirds of
its coverage, he added.

A Port Authority spokeswoman
declined to comment.

Contentious claim history

Silverstein leased the Twin Tow-
ers and two other WTC buildings in
the summer of 2001, and its fight
with insurers stemmed largely from
the fact no final policy wording on
the buildings’ $3.55 billion proper-
ty program had been agreed to
when the terrorists struck.

In an initial trial, a jury found
that Swiss Re and several other in-
surers representing the bulk of Sil-
verstein’s coverage were liable for
only one occurrence under the
terms of a policy form created by
Willis Group Holdings Ltd., Silver-
stein’s broker. A second jury sided
with Silverstein, though, finding
last December that a separate group
of insurers not bound on the Willis
form are liable for two occurrences.
The two verdicts—which are being
appealed—mean that Silverstein
stands to collect up to $4.68 billion
(BI, Dec. 13, 2004).

While Silverstein took over most
of the WTC complex in its lease
deal, the Port Authority retained in-
terests—and insurance responsibili-
ty—for other parts of the complex,
including its own leased offices,

See WTC / page 31
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AIG UNDER PRESSURE

AlG: 10-K allays some concerns while raising others

Continued from page 1
the 10-K to provide a lot of clarity,”
said Mark Lane, a principal and re-
search analyst with William Blair &
Co. in Chicago. “It did provide
some clarity, but it also raised some
questions we are not likely to get re-
solved for the next two to three
quarters.”

“Certainly, the AKE reserve addi-
tion was not something that they
had even hinted at” in their previ-
ous public disclosures, said Julie
Burke, managing director at Fitch
Ratings in Chicago. (See
related story)

Furthermore, “Typical-

Martin J. Sullivan, AIG president
and chief executive officer, said in a
statement that the 10-K filing “re-
flects the result of our detailed and
thorough review of AIG’s major
business units globally.”

Mr. Sullivan said, “We are em-
barking on a new era for AIG that
will be marked by changes in the
way we operate—including greater
responsiveness and transparency—
while preserving the core values
that have enabled us to build an
unequalled franchise and effective-

Ratios restated

results.

Many of the issues raised in the
lawsuit, including questions sur-
rounding the use of off-shore enti-
ties; converting capital gains into
net investment income, and under-
writing losses into capital losses;
and the adequacy of risk transfer are
also described in the 10-K filing as
factors in the restatement.

More charges to come?

Many observers expect AIG to
settle the lawsuit, al-
though criminal charges
may still be filed against

ly, loss reserve studies re-
sult in an increase in re-
serves,” said Mr. Lane.

AlIG's financial restatements resulted in revised
combined ratios

Mr. Greenberg and Mr.
Smith. The company also
faces numerous other

This “is likely to be a con- Restated Previous lawsuits in both federal
tinued focus over the next 2004 100.5% 95.0% and state courts and on-
couple of quarters.” going investigations by
The 10-K filing, which Z00% v S regulators and govern-
followed a series of disclo- 2002 104.7% 106.0% ment authorities, includ-
sures concerning AIG’s fi- 2001 103.3% 100.7% ing the SEC and Justice
nancial management, Department.
comes two months after 2800 iaz.sve Sl “I think it's great they
the normal deadline for Source: AlG got the 10-K out, but I

filing annual reports with
the SEC.

Restatements

In its delayed filing, AIG cut its
reported net income for the five
years through 2004 by $3.92 billion
as a result of its restatement for the
period. The reduction in profits in-
cludes a $1.32 billion, or 11.9%, de-
crease in its previously reported
2004 income to $9.73 billion. The
results reflect the $850 million re-
serve charge.

The New York-based insurer also
reported a 2.7% reduction in its
shareholder equity for year-end
2004 to $80.61 billion.

ly meet our customers’ needs. I am
confident that the changes we are
initiating throughout the organiza-
tion will make AIG an even
stronger and better company.”

AIG, though, remains besieged.
Last month, New York Attorney
General Eliot Spitzer and New York
State Insurance Superintendent
Howard Mills filed suit against AIG,
former Chairman and Chief Execu-
tive Officer Maurice R. Greenberg
and former Chief Financial Officer
Howard I. Smith, charging them
with embarking on numerous ques-
tionable transactions in order to
manipulate the insurer’s financial

think we tend to get a lit-
tle distracted from the fact
that the main event is with the New
York AG,” said ]J. Paul Newsome, vp
and senior equity analyst with A.G.
Edwards & Sons Inc. in St. Louis.
“They’ve got to get that fixed.”
Thomas A. Dubbs, a partner with
Goodkind, Labaton Rudoff &
Sucharow L.L.P. in New York,
which represents Ohio Attorney
General Jim Petro in a securities
fraud lawsuit pending against AIG
and others that was filed on behalf
of several Ohio retirement funds,
said, “The open question is how
soon and how expensive complete
closure will be for current manage-
ment, and whether it can continue

to rely” on its auditors, Pricewater-
houseCoopers L.L.P., “in the face of
their failing to catch many of these
now-admitted problems.”

The 10-K SEC filing states that
“Management has identified a
number of material weaknesses in
AIG’s internal control over financial
reporting.” It further states that the
restatements involved transactions
that “appear to have had the pur-
pose of achieving an accounting re-
sult that would enhance measures
believed to be important to the fi-
nancial community and may have
involved documentation that did
not accurately reflect the true na-
ture of the arrangements.”

In addition to the reduction in
2004 profits, AIG reported a $1.27
billion decrease, or 13.6% reduc-
tion, in its 2003 net income, to
$8.01 billion; a 6.3% increase in
2002 to $5.87 billion; a 22.2% re-
duction in 2001 to $4.17 billion;
and a 7.5% reduction in 2000 to
$6.14 billion.

The filing quantifies the impact
of many of the issues previously re-
ported. For instance, AIG said it re-
stated results related to Union Ex-
cess Reinsurance Co. Ltd., a Barba-
dos-domiciled reinsurer, because
there was insufficient risk transfer,
which resulted in a $78 million de-
cline in net income, and a $951 hit
to its shareholders’ equity in 2004.

Observers note that even with
the 10-K finally filed, the insurer
still faces some long-term financial
issues, even aside from its ongoing
legal concerns. Mr. Newsome said
the concern with AIG’s financials is
“not so much solvency, but more,
what is the strength of the earnings,
how quickly can they grow, and are
there going to be some bumps in
the road?”

AIG increases asbestos reserves, further boost expected

By JUDY GREENWALD

NEW YORK—A major focus of
American International Group
Inc.’s 10-K filing with the Securi-
ties and Exchange Commission
last week was the unexpected an-
nouncement that it would boost
its asbestos and environmental re-
serves by $850 million.

The asbestos charge “was a lit-
tle bit of a surprise” because it was
not within the scope of regula-
tors’ investigations of the insurer,
said Jack Lake, a research analyst
with Victory Capital Manage-
ment Inc., a unit of KeyCorp in
Cleveland.

New York-based AIG said in its
10-K that it will increase its net as-
bestos reserves by $650 million
and its net environmental reserves
by $200 million for fourth quarter
of 2004.

The company also said it will
commission a comprehensive, in-
dependent actuarial review of the
loss reserves of its principal prop-

erty/casualty insurance opera-
tions, which is expected to be
completed before it reports its
2005 results.

A statement issued by former
AIG Chairman and Chief Execu-
tive Officer Maurice R. Greenberg
in response to the 10-K filing said
that the insurer’s asbestos reserves
were audited by AIG’s auditors,
PricewaterhouseCoopers L.L.P., in
2004 “and found to be adequate.
We believe today’s restatement
does not provide sufficient basis
for reversing this judgment.”

John L. Ward, Cincinnati-based
independent insurance analyst,
said, “I was not expecting to see
that type of adjustment and of
that magnitude.”

The A&E increase “was a devel-
opment that was probably not on
a lot of people’s radar screens,”
said Julie Burke, managing direc-
tor at Fitch Ratings in Chicago.

Mr. Lake noted that, in the 10-
K, AIG discusses three possible
scenarios to evaluate reserves and

selects the most conservative,
“which equates to taking the
biggest charge.”

“I think management is show-
ing that they’re a little more con-
servative,” Mr. Lake said. “I think
they tried to throw as much into
the last period as was reasonable”
in order to put the issue behind
the company.

The company said factors used
to determine the size of the re-
serve increases were actual calen-
dar experience, input from claims
officers on latest year events, dete-
rioration in prior-year claims ex-
perience, survival ratios, industry
experience and reinsurance recov-
erables, with recent experience
the most significant factor.

The company warns, though,
that “significant uncertainty re-
mains” as to AIG’s ultimate liabili-
ty for its A&E claims because of
several factors, including the long
latency period between asbestos
exposure and disease manifesta-
tion and diverging legal interpre-

e

tations, among others.

Other charges possible

Observers also say the review is
likely to lead to additional reserve
charges. “Reserve reviews almost
always result in increased reserves
as opposed to any other resolu-
tion,” said Mr. Ward.

He noted that because the re-
view covers everything, not just a
particular line of business, “it
would be surprising to me if the
review did not result in a sizable
adjustment in the form of increas-
es to reserves.”

The implications of the study
will depend on what it deter-
mines about the magnitude of
any reserve increase and the lines
affected, said Ms. Burke. She
added, however, “It is very typical
for the new CEO of a property/ca-
sualty operation to look at re-
serves.”

“Sometimes it's called the new-
CEO charge,” she said.

S&P lowers
credit, debt
ratings of AlG

NEW YORK—Standard & Poor’s
Corp. on Friday lowered American
International Group Inc.’s long-
term counterparty credit and senior
debt ratings to AA from AA+, but it
affirmed its AA+ credit and finan-
cial strength ratings on most of
AIG’s insurance subsidiaries.

In a statement announcing the
change, Grace Osborne, an S&P
credit analyst, said: “The down-
grade on the holding company re-
flects both the size and scope of the
accounting adjustments in its re-
cently released 10-K filing.”

The ratings have been removed
from CreditWatch, though their
outlook remains negative, New
York-based S&P said.

In March, after AIG announced
its plan to restate earnings, S&P
lowered the long-term counterparty
credit and senior debt ratings on
AIG, and the counterparty credit
and financial strength ratings on
most of its wholly owned sub-
sidiaries, to AA+ from AAA (BI, April
4).

In addition, New York-based
Moody’s Investors Service lowered
AIG’s long-term senior debt rating,
as well as the debt and insurance fi-
nancial strength ratings of AIG
units, including its domestic bro-
kerage group, to Aal from Aaa.

Then, in May, after AIG revised
its estimates of the restatements’
impact, A.M. Best Co. downgraded
the financial strength ratings of
most AIG insurance subsidiaries to
A+ from A++, Fitch Ratings cut AA+
from AAA all of AIG’s AAA insur-
ance company ratings, and
Moody’s lowered the insurance fi-
nancial strength and debt ratings of
several AIG entities.

Moody’s and Fitch both con-
firmed their ratings last week.

—By Mark A. Hofinann
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WTC: Port Authority sues for double limits

Continued from page 29

subway stations and tunnels and a
WTC building used by the U.S. gov-
ernment, court filings say.

Through Willis, the Port Authori-
ty renewed a $1.5 billion program
covering all of its New York-area
properties as of June 1, 2001. Like
Silverstein, though, the Port Au-
thority had not agreed to final poli-
cy wording as of the Sept. 11 attack,
according to insurers.

Since the attack, insurers say they
have adjusted losses on a one-occur-
rence basis using the Port Authori-
ty’s “preliminary loss assessments,”
and have paid $950 million.

Position change

Earlier this year, though, in the
wake of the second Silverstein ver-
dict, the Port Authority’s position
on its claims changed, sparking last
week’s lawsuit, insurers charge.

The suit was filed in U.S. District
Court in New York by Lloyd’s of
London underwriters and eight
London market insurers represent-
ing $527 million of the $1.5 billion
limit (see box).

According to the complaint, the
Port Authority told insurers on
March 17 that “because the short-
fall in (Silverstein’s) insurance pro-
ceeds has now become relatively
certain, we believe the next stage of
our adjustment process will be fo-
cused on working with you to
quantify the scope of the shortfall
so that it may be addressed under

A second WTC
occurrence dispute

Insurers seeking a ruling that the Port
Authority cannot seek a double-limit
recovery on its WTC coverage are:

= Certain underwriters at Lloyd's of
London

= AXA Global Risks UK Ltd.

= Copenhagen Reinsurance Co. Ltd.

= Great Lakes Reinsurance (UK) P.L.C.
= Houston Casualty Co.

= QBE International Insurance Ltd.

= Sirius International Insurance Corp.

= Wurttembergische Versicherung A.G.

= Zurich Specialties London Ltd.

our coverage.”

The Port Authority went on to
state that its claim, “net of the $950
million of advances,” will exceed
$2.1 billion for two occurrences, the
suit says.

The insurers argue, though, that
they provided no coverage for Sil-
verstein’s WTC buildings. Silver-
stein’s deal for the property was es-
sentially a sale—structured as a 99-
year lease to provide Silverstein
with tax benefits—and Silverstein
explicitly assumed responsibility for
insuring the buildings, insurers al-
lege.

The manuscript form Willis used
to place the Port Authority coverage
also expressly excludes the Silver-
stein buildings, according to the

complaint. The form provides, for
example, that there is no coverage
of property losses for which a third
party “has otherwise indemnified
the insured,” the suit says.

The form also excludes coverage
where any third party “has in force
at the time of loss, pursuant to a
lease or other written agreement,
valid and collectible insurance in fa-
vor of the insured,” the suit notes.
The Port Authority was a named in-
sured under Silverstein’s insurance
program.

In addition, Willis brokers told
underwriters during the renewal ne-
gotiations that Silverstein would in-
sure its WTC properties separately
and that a loss could not trigger
coverage under both the Silverstein
and Port Authority programs, insur-
ers allege.

The manuscript form, mean-
while, contains an aggregating defi-
nition of occurrence that would
treat the Sept. 11 attack as a single
event, triggering only one policy
limit, insurers contend.

If the Port Authority argues that
the manuscript form does not gov-
ern its coverage, the program’s
terms should follow those of the
Willis form, known as Wilprop, that
the broker commonly used in large
placements, including Silverstein’s,
the insurers maintain.

Federal courts have already deter-
mined that, under the Willis form’s
occurrence definition, the WTC’s
destruction by two hijacked aircraft
was a single event.
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Continued from page 1

fee rate in the last six months. Four
percent said they expect their
brokers to try to do so soon.

Revised forecast sees
more storm activity

Eight hurricanes are likely to formin
the Atlantic and Gulf of Mexico
during the current hurricane season,
according to the latest forecast by
William Gray and his meteorological
team at Colorado State University.
That's an increase of one from the
Gray team's April 1 forecast and
considerably above the 1950-2000
average of 5.9 hurricanes per
season. The Gray team also
increased its forecast of named
tropical storms to 15 from the 13
forecast in April and far above the
1950-2000 average of 9.6 named
storms.

AIG delays plans for
Chinese group life

American International Group Inc.
will not seek to sell group life
insurance in China until issues
involving the actions of some of its
Hong-Kong based agents are
resolved. AIG said in its 10-K (see
story, page 1) that it withdrew its
application in March to sell the
coverage after acknowledging that
“certain of its Hong Kong-based
agents sold life insurance to
customers on the Chinese mainland
in contravention of applicable
reqgulations.”

Reinsurers' ratio
flat in quarter

U.S. reinsurers reported a 93.9%
combined ratio for quarter ended
March 31, virtually even with the
94.0% combined ratio reported by a
comparable group for the first
quarter of 2004, according to the
Reinsurance Assn. of America.
Twenty-six U.S. reinsurers surveyed
by the RAA this year posted $7.01
billion in net premiums for the
quarter, a10.3% decline from the
total reported by the comparable
group in 2004. Net income,
meanwhile, rose 1% to $1.44 billion.

MassMutual
replaces CEO

MassMutual Financial Group last
week fired Chairman and Chief
Executive Officer Robert J. O'Connell
and named Stuart H. Reese as
president and CEO and James R.
Birle as nonexecutive chairman. In a
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statement, MassMutual said the
board of directors gave Mr. O'Connell
notice of termination “due to certain
issues,” subject to the rights under
his employment agreement. A
company spokesman would not
elaborate except to say that the
"issues" do not affect the company's
financial strength or its operations
going forward. Mr. Reese is a 12-year
veteran of MassMutual, most
recently serving as executive vp and
chief investment officer. Mr. Birle has
served on the board since 1992.

Insurers win $12 million
in drug antitrust case

Several health insurers have won a
$12 million jury verdict against Mylan
Laboratories Inc. in a case over
Mylan's allegedly anticompetitive
practices related to the production
and pricing of two antianxiety
medications. The jury found that
Mylan willfully violated antitrust law
by using its exclusive licensing
agreements on key ingredients for
the drugs. A Mylan spokesman said
the company considers the case to
be ongoing litigation because the
judge has not ruled on a Mylan
motion, and it will not decide
whether to appeal until that ruling is
issued. Mylan paid about $100 million
in 2000 to settle similar charges by
the Federal Trade Commission.

Chubb sells liability
books to OneBeacon

The specialty lines unit of Chubb
Corp. has sold the renewal rights to
its hospital professional liability and
managed care errors and omissions
books of business to a OneBeacon
Insurance Group subsidiary. Terms
of the transaction were not
disclosed, but the books of business
are worth less than $121 million total,
according to a Chubb spokesman.
The business represents less than 1%
of Chubb’s total premium volume.

Swiss Re reworks
operating segments

Swiss Reinsurance Co. is
restructuring its operations into
three main operating divisions. Client
markets—headed by Jacques Aigrain,
currently deputy CEO of Swiss Re—
will focus on client needs and market
trends. The products division—headed
by Stefan Lippe, head of the property
and casualty group-will steer the
reinsurer's underwriting and pricing
strategy and claims management.
The financial services division—led
John Fitzpatrick, head of life and
health—-will focus on capital and asset
management, among other things,
and will include a risk transformation
unit that will focus on securitization.

At Businessinsurance.com

New Online Poll: Regarding the civil
fraud charges leveled against
Maurice R. Greenberg, will the
former AIG CEO: A) be found
liable; B) be found not liable; C)
settle before trial; D) don't know.

Items in the Late News column
originally appeared in

Bf's Daily News feature on
www.businessinsurance.com.

Visit the B/ Web site to sign up to
receive Bf's Daily News by e-mail.
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