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SEC, DOJ seeking info
on AIG swap valuation 
American International Group
Inc. confirmed a report Friday
that it has received inquiries
from the Securities and
Exchange Commission and the
U.S. Department of Justice about
its valuation of credit default
swaps in the wake of huge
writedowns on the portfolio. An
AIG spokesman said that federal
regulators initiated the requests
“several months ago.” The
spokesman confirmed the
inquiries following a report in The
Wall Street Journal. “While I
can’t say where these inquiries
will lead, I can say that it is not
unusual to receive such
questions following the kind of
volatility that AIG Financial
Products and the rest of the
credit markets have
experienced,” he said, adding
that AIG is cooperating with the
requests. AIG disclosed on Feb. 11
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Big brokers win OK
for some contingents 
Incentives allowed at newly acquired units

By SALLY ROBERTS

NEW YORK—The world’s three
largest brokers, which ceased col-
lecting contingent commissions as
part of their broad compensation
settlements in 2005, were given per-
mission last week to accept the
incentive payments from insurers
on acquired brokers’ existing busi-
ness for up to three years.

Aon Corp. and Willis Group
Holdings Ltd. say the agreements
reached with government agencies,
including New York’s attorney gen-
eral and director of insurance, will
help level the playing field when it
comes to making acquisitions.

Itasca, Ill.-based Arthur J. Gal-
lagher & Co., which also ceased col-
lecting contingents as part of its
2005 settlement with Illinois’ attor-
ney general and director of insur-
ance in 2005, received similar per-

mission on its acquired business in
2006.

The Risk & Insurance Manage-
ment Society Inc. last week said that
while it continues to believe that
contingents contain an inherent
conflict of interest between buyers
and brokers and that they should be
eliminated, the three brokers’
“intentions look like they’re in the
right place.”

The move marks the latest
change to the brokers’ 2005 nation-
wide settlements, in which they
paid millions of dollars in client
restitution and agreed to cease col-
lecting the incentive payments to
settle client-steering investigations
(see box page 6).

Under the latest amendment,
acquired brokers will be able to con-
tinue accepting contingents for

See BROKERS page 6

RIMS heads to Capitol
to lobby for reforms
Experts pin hopes on surplus lines measure

By MARK A. HOFMANN

WASHINGTON—Congress may grant
risk managers a legislative wish or
two yet this year, insurance indus-
try observers say.

That’s despite a shrinking legisla-
tive calendar that calls for lawmak-
ers to be gone most of August and
for them to adjourn early this fall.
Legislation, which will be discussed
at the Risk & Insurance Manage-
ment Society Inc.’s RIMS on the Hill
legislative conference this week,
includes bills that would streamline
regulation of surplus lines insurers,
set up a new Office of Insurance
Information in the Treasury Depart-
ment and allow risk retention
groups to provide property coverage
to their members.

The surplus lines legislation,
establishing an optional federal
charter for insurers and producers,
and permitting RRGs to provide

property coverage are RIMS’ three
main legislative issues, said Terry
Fleming, RIMS director-external
affairs. “We’re going to lobby hard
for all of them,” said Mr. Fleming,
who is director of the division of
risk management for Montgomery
County in Rockville, Md. 

He noted that the House passed
its version of the Nonadmitted and
Reinsurance Reform Act last year,
which included a more liberal defi-
nition of a “qualified risk manager”
that would have to be met before a
broker representing a policyholder
could access the nonadmitted mar-
ket directly without first seeking
coverage in the admitted market.
RIMS considered an initial defini-
tion too restrictive, language that
remains in the Senate bill, he said.

“We’re optimistic about the Sen-
ate version,” Mr. Fleming said. “We

See RIMS page 21
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As their parties’ presumptive presidential candidates, Sen. John McCain, R-
Ariz., and Sen. Barack Obama, D-Ill., differ sharply on health care reform.

Health care debate
heads into election
Candidates offer widely divergent plans

By JERRY GEISEL

WASHINGTON—When it comes to
reforming the nation’s health care
system, the differences in the
approaches advocated by the pre-
sumptive Republican and Demo-
cratic presidential candidates are
stark. 

Sen. John McCain, R-Ariz., the
presumptive Republican candidate,
would radically change the tax sys-
tem as it applies to health insur-
ance.

Under the McCain plan, employ-
er-paid health insurance premiums
would be added to employees’ tax-
able income instead of being
excluded as they have been for
decades. 

To help offset the cost of the cov-
erage they purchase, individuals,
including employees, would get
new tax breaks.

Following a model set by a 2002
federal law that provides a refund-
able health insurance tax credit to
employees who lose their jobs due
to foreign competition, Sen.
McCain advocates giving everyone

tax credits to be applied to the pur-
chase of health insurance.

Under his plan, those buying
individual coverage would receive a
$2,500 annual tax credit and those
purchasing family coverage would
be eligible for a $5,000 credit. As a
refundable tax credit, these
amounts would be directly used to
pay for health insurance premiums.

Unlike Sen. McCain, Sen. Barack
Obama, D-Ill., who emerged last
week as the presumptive Democrat-
ic candidate following his capture
of a sufficient number of delegate
votes to secure his nomination,
would rely much more on govern-
ment mandates to help assure an
expansion of coverage.

For example, Sen. Obama would
mandate that employers—except
the smallest firms—provide health
insurance coverage and make a
“meaningful” contribution or pay
into a national plan that would be
available to individuals not covered
by employer plans. 

And while employers would face

See CANDIDATES page 20



Ask Aon.

PETER BREITSTONE

chief executive officer 
Aon Risk Services’ 

Environmental Services Group

Are you ready to discuss the 
opportunities created by climate change?

While there may be debate about causes 

of climate change, there is little dispute 

that global warming is happening. As the 

physical, financial, regulatory and legal 

risks associated with climate change evolve, 

are you ready to capture the developing 

opportunities?

Aon Risk Services provides you with a 

comprehensive, tailored view of your industry 

to help you identify the opportunities of this 

changing landscape.

Go to www.aon.com/ask and get ready 

for change.

Download our full perspective at www.aon.com/ask 
to learn more about embracing sustainable development. 

INDUSTRYUPDATE

EXECUTIVE SUMMARYClimate change may be one of the greatest scientific challenges of human history. While there 

has been significant debate about the causes of this phenomenon, there is no doubt that the 

Earth’s climate is undergoing measurable changes. There are numerous risks associated with 

climate change that may cost billions of dollars to mitigate and reverse, such as risks to life and 

property. These risks affect insurance companies providing life and health insurance, as well as 

protection against natural disasters related to climate change, including forest fires, hurricanes, 

tornados, floods and storm surges.Global warming is just beginning to be recognized by many insurers as a significant risk factor for 

past, current and future insurance policies. Risks of loss from higher temperatures, more severe 

windstorms, floods, storm surges and other climate change phenomenon are significant and 

are predicted to be more severe in the future. Sophisticated research and modeling capabilities 

have provided insurers the tools necessary to predict losses, but these tools are not widely or 

consistently employed by the insurance industry.
Courts have taken notice of global warming as an issue of concern in recent cases. There are 

a number of lawsuits currently filed that allege storm damage and bodily injury are caused 

by climate change resulting from emissions of greenhouse gases. A recent ruling by the U.S. 

Supreme Court has ordered the EPA to regulate CO  emissions as air pollutants. This case will 

likely lead to additional regulatory involvement for such emissions.

Insurance companies and risk managers are uniquely positioned to be agents of change in 

providing leadership not only in the area of insuring risks associated with global warming but in 

leading the industry and the general public to embrace the principles of sustainable development.

September 2007

Global Warming & the Insurance Industry

WILL INSURERS BE BURNED BY THE 

CLIMATE CHANGE PHENOMENON?



By DOUGLAS McLEOD

BOSTON—Pharmaceutical wholesal-
ing giant McKesson Corp. faces
widening litigation charging it
manipulated prescription drug
prices, while its alleged co-conspira-
tor in the scheme, a leading pub-
lisher of drug pricing data, moves
closer to a settlement.

Connecticut and a San Francisco
city health plan have filed separate
civil racketeering complaints
against McKesson, charging that,
starting in 2001, the company
fraudulently added a 5% markup to
the average wholesale price of hun-
dreds of brand-name drugs, costing
the state and city health plans mil-
lions of dollars. The San Francisco
Health Plan suit seeks class action
status on behalf of all public entity
health plans in the state of Califor-
nia.

The two suits, filed in U.S. District
Court in Boston, follow a related

complaint filed by several union
health plans in 2005 against
McKesson and First DataBank Inc.,
a unit of Hearst Corp. and a leading
provider of drug price databases. A
federal judge earlier this
year certified the case as a
nationwide class action on
behalf of roughly 11,000
private third party payers—
including self-insured
employers, insurers and
union health plans—that
reimbursed prescriptions
based on average wholesale
prices reported by First DataBank
between 2001 and 2005.

Plaintiffs lawyers estimate the
damages to third-party payers at
more than $5 billion.

McKesson has not yet responded
to the San Francisco Health Plan
and Connecticut complaints, but
has denied the allegations in the
2005 class action, asserting that it
does not set average wholesale

prices and did not conspire with
First DataBank to do so.

Meanwhile, U.S. District Judge
Patti B. Saris last week granted pre-
liminary approval to First Data-

Bank’s proposed settle-
ment of the 2005 class
action.

Under the settlement—
which awaits comment
from class members and
final approval—the San
Bruno, Calif.-based pub-
lisher will eliminate the
5% additional markup it

included in its reported average
wholesale prices for 1,356 drugs
identified in the complaint, and pay
the plaintiffs $1 million.

Independent of the settlement,
First DataBank also announced last
week that it will similarly roll back
reported average wholesale prices,
or AWPs, for other drugs not
included in the settlement and will
stop publishing AWP data within

two years of the pricing changes.
The AWP adjustments aren’t like-

ly to produce any savings for health
plan sponsors, though First Data-
Bank’s settlement could open the
door for third-party payers to nego-
tiate better deals with their PBMs,
benefit managers say. (See story,
page 20). 

The racketeering suits filed by San
Francisco Health Plan and Con-
necticut—which do not name First
DataBank as a defendant—are the
latest in a long-running legal battle
over alleged manipulations of AWP
data by drug manufacturers and
others. AWP data is used by third-
party payers and PBMs as the basis
for prescription reimbursements.

Since 2001, dozens of states,
insurers and health plan sponsors
have sued drug makers for allegedly
inflating AWP figures to increase
payouts. In March, for example, 11
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Vote for your choice 
of the industry’s best
Business Insurance’s 2008
Readers Choice poll is under way
and gives readers a chance to
help determine the best overall
industry companies in a wide
range of different categories
relating to risk management and
employee benefits. The winners
will be announced and profiled in
the Aug. 18 issue of the
magazine. To take part in the
Readers Choice poll, go online to
http://betasurvey.com/bi/
readerschoiceballot08.

BBII AAUUDDIIOO

Listen to William J. Kelly
podcast online
Risk management consultant
and former leading risk manager

William J.
Kelly, who is
president of
WJK Advisory
L.L.C. of
Morristown,
N.J., and is
featured in
this week’s
Sector Briefing

that begins on page 9, discusses
the role of the risk manager in
financial institutions in light of
the recent credit crunch
stemming from the subprime
mortgage crisis. To listen to this
podcast, go to www.Business
Insurance.com/audio.

BBII DDIIRREECCTTOORRIIEESS

2008 Directory of
Corporate Buyers 
The annual Business Insurance
Directory of Corporate Buyers of
Insurance, Benefit Plans and
Risk Management Services
provides complete contact
information for more than 
3,200 top-level corporate
executives from Fortune 500
companies who are responsible
for the purchasing decisions
concerning commercial
insurance and employee
benefits. For additional
information, go to
www.BusinessInsurance.com/
directories to search this
indispensable resource. 
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Pregnancy bias law
extends to abortion
Woman entitled to hearing on claims: Court

By JUDY GREENWALD

PHILADELPHIA—The Pregnancy
Discrimination Act does grant
employment discrimination protec-
tion to women who have an abor-
tion, the 3rd U.S. Circuit Court of
Appeals has ruled.

In a unanimous ruling in Jane Doe
vs. C.A.R.S. Protection Plus Inc., a
three-judge panel overturned a low-
er court decision that granted the
Murrysville, Pa.-based used-car
insurer summary judgment dismiss-
ing the case.

The May 30 decision that the
Philadelphia appeals court said was
one of first impression could be
influential, observers say, although
such claims are filed infrequently,
in part because of the stigma
attached to abortion.

The anonymous married plaintiff
filed suit charging employment dis-
crimination under the PDA after
she was fired as a graphic artist in
August 2000. The firing took place
three working days after notifying
her supervisor that she would
undergo an abortion because her
fetus was severely deformed and on
the day of the funeral, the decision
states. 

The employer contended she was
fired because she failed to follow the
company’s policy of informing her
supervisor in advance that she
would be taking time off following
the abortion. 

However, according to the
appeals court ruling, “That fact is
subject to dispute from contradicto-
ry evidence.” Evidence showed that
the firm did not uniformly enforce
rules regarding vacation or sick

time, according to the opinion.
There also was testimony that

Fred Kohl, vp and part owner of the
company, said Ms. Doe “didn’t
want to take responsibility,” which
“may raise a reasonable inference
that the abortion was a factor in ter-
minating Doe’s employment,” the
ruling states. 

The court held that Ms. Doe did
establish a prima facie case that she
was dismissed because of the abor-
tion, which the appeals panel said is
covered by the PDA concerning
women affected by “a pregnancy,
childbirth or related medical condi-
tions.”

Furthermore, Equal Employment
Opportunity Commission guide-
lines “expressly state that an abor-
tion is covered by Title VII,” of the
Civil Rights Act, the opinion states. 

“Clearly, the plain language of
the statute, together with the leg-
islative history and the EEOC guide-
lines, support a conclusion that an
employer may not discriminate
against a woman employee because
she has exercised her right to have
an abortion,” the appeals court
ruled. “We now hold that the term
‘related medical conditions’
includes an abortion,” the court
said in remanding the case to the
lower court for further proceedings.

Observers say they believe the
only other comparable appeals
court decision was a 1996 ruling by
the 6th U.S. Circuit Court of
Appeals in Kimberly Turic vs. Holland
Hospitality Inc. In that decision, the
court ruled a woman who was ter-
minated from her job because she

See ABORTION page 6

See DRUGS page 20

Accusations against drug wholesaler expand
Alleged co-conspirator receives preliminary approval to settle 2005 class action lawsuit

RACKETEERING
SUITS are the
latest in a
lengthy battle
over alleged
manipulation 
of prescription
drug prices.

NAIC calls on insurers
to report climate risks
Subgroup working on specifics of proposal

By MEG FLETCHER

SAN FRANCISCO—The National
Assn. of Insurance Commissioners
has adopted a white
paper containing a
general but still contro-
versial call for U.S.
insurers to disclose
their climate-related
risks.

“Global warming
and the associated cli-
mate change represent
a significant challenge
for Americans,” accord-
ing to the 20-page
white paper that NAIC
members approved
overwhelmingly in a
voice vote at last week’s
quarterly meeting held
in San Francisco. 

“We believe that the
time has come for regu-
lators to work with the
insurance industry to
thoroughly examine
the impact of climate
change issues on the
insurance industry and
make necessary regula-
tory changes and raise
important issues in
order to protect con-
sumers and ensure a vibrant market
as we move into the future,” accord-
ing to the white paper, which cov-
ers a range of topics, under discus-
sion for more than a year.

The document assesses the poten-
tial effect on insurer solvency from
direct and indirect climate change-
related exposures of properties that
insurers underwrite or buy as invest-

ments. 
In a separate section, the docu-

ment reviews exposures of proper-
ty/casualty insurers, including loss-

es from electrical
brownouts and the
need for products
using tiered ratings to
encourage use of low-
emission vehicles. It
urges insurers to sup-
port stricter building
codes and “green”
construction. 

The white paper
also seeks more
research and con-
sumer education,
establishment of a fed-
eral “climate change
czar,” and improved
federal flood and loan
programs. The docu-
ment that was adopted
was revised from a ver-
sion early this year
that drew widespread
insurance industry
criticism of a potential
NAIC mandate that
each insurer disclose
its climate-related risks
in its annual state-
ment. 

NAIC President
Sandy Praeger, who is the insurance
commissioner of Kansas, described
the disclosure idea in the white
paper as “the beginning of the pro-
cess, rather than the end” and a
“minimum first step” to gauging cli-
mate change effects on insurance
consumers.

See CLIMATE page 19

A white paper calling
on U.S. insurers 
to disclose their
climate-related risks
is ‘the beginning 
of the process, rather
than the end.’
Sandy Praeger,
NAIC President
and Kansas Insurance
Commissioner
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By MARK A. HOFMANN

This year’s Atlantic hurricane sea-
son will feature above-average
storm activity, according to reports
issued by two forecasters last 
week.

A forecast released by London-
based Tropical Storm Risk said this
hurricane season will be 20% above
the 1950-2007 norm. That was a
decrease from an April projection of
a season 35% above the norm.

In a statement announcing last
week’s prediction, TSR said: “The
lowering of the forecast is due to the
unexpected rapid waning of La
Niña conditions now occurring in
the tropical Pacific. However, uncer-
tainties remain, and La Niña and
other key climate factors will be
closely monitored.”

TSR said there is a 53% probabili-
ty of an above-normal Atlantic 
hurricane season, a 29% probability

of a near-normal season and an
18% chance of a below-normal sea-
son. According to TSR, 14 named
tropical storms will form in the
Atlantic basin, seven of which will
grow into hurricanes. Three of the
hurricanes will become intense.

Meanwhile, the Tropical Meteo-
rology Project at Colorado State
University in Fort Collins, Colo.,
last week repeated its April 9 predic-
tion that 15 named storms will
form during the hurricane season,
which officially began June 1. The
team included Tropical Storm
Arthur, which formed on May 31,
among those 15 named storms.

Eight of the named storms will
grow to hurricane strength, accord-
ing to the researchers. Four of those
hurricanes will become intense,
with sustained winds of at least 111
mph, the team said.

Hurricane season lasts through
Nov. 30.

Business Insurance’s 2008 Directory
of Corporate Buyers of Insurance,
Benefit Plans and Risk Management
Services is now available online. 

The annual directory contains
information on 520 of the largest
U.S.-based companies, along with
the names of more than 3,200 exec-
utives responsible for operations
including risk management, proper-
ty/casualty insurance, safety,
human resources and employee
benefits.

Company information in the
directory includes headquarters
locations, revenues, assets, number
of employees, description of the
company’s business, standard

industrial classification codes and
more.

Registered subscribers of Business
Insurance can search the 2008 Direc-
tory of Corporate Buyers online 
at www.BusinessInsurance.com/DOB
at no cost. Company listings can be
searched in a variety of fields,
including revenues, location by
state or city, and specific executive
titles.

Like all Business Insurance directo-
ries, the Directory of Corporate Buy-
ers is available for purchase and
download in Excel spreadsheet
form. For more information, please
visit www.BusinessInsurance.com/
directories.

By JERRY GEISEL

WASHINGTON—Employees who
enroll for a partial year in high-
deductible health insurance plans
linked to health savings accounts
and make full-year contributions to
the HSAs will face stiff penalties if
they drop out of the plans too early,
according to newly released Inter-
nal Revenue Service guidance.

The guidance released last week,
IRS Notice 2008-52, relates to a
2006 law and specifies the tax
penalties that employees would 
face if they fail to meet minimum
coverage periods detailed by the
law.

The 2006 law was intended to
increase the appeal of HSAs by,
among other things, dealing with a
problem faced by employees who
enrolled in a high-deductible health
insurance plan linked to an HSA
late in the year.

Under prior law, the maximum
annual contribution to an HSA was
pro-rated to reflect when an
employee became eligible for cover-
age. For example, the HSA contribu-
tion for an employee who became
covered on Dec. 1 was limited to
one-twelfth of the annual maxi-
mum.

That limitation dampened the
appeal of HSAs to employees only
eligible to enroll late in the year as

their HSA funds may not have been
sufficient to cover medical expenses
they incurred during the remainder
of the year.

The 2006 law eliminated the pro-
rating rule and allows enrollees to
make the maximum annual contri-
bution to an HSA no matter when
during a year they enrolled. In
2008, the maximum contribution
for single coverage is $2,900 and
$5,800 for those with family cover-
age.

That change “brought a degree 
of fairness and simplicity,” said

Andy Anderson, of counsel with
Morgan, Lewis & Bockius L.L.P. in
Chicago.

But the 2006 law also attached
strings to the rule allowing a full-
year’s contribution for those
enrolled for only part of the year. In
order to make the maximum contri-
bution, an employee would have to
enroll no later than Dec. 1 of the
current year and remain in the
arrangement through Dec. 31 of the
following year, otherwise penalties
would apply.

The IRS guidance details those
penalties. The guidance stipulates
that HSA contributions—except
those that would have been allowed
under the pro-rating rule—will be
added to employees’ taxable
income, with a 10% penalty tax
imposed on that amount for
employees who drop coverage in
the HSA-linked high-deductible
plan in the following year.

The IRS guidance provides
numerous examples of when the
penalties would apply. One
involves an individual who enrolls
in a high-deductible HSA-linked
plan on Dec. 1, 2008, and then con-
tributes $5,800 to the HSA. In June
2009, the individual drops coverage
in the high-deductible plan and
thus no longer is eligible to con-
tribute to the HSA.

Under the new rules, the individ-
ual would have to include as taxable
income on his or her 2009 tax
return $5,316.67—11/12th of the
$5,800 contribution made to the
HSA in 2008—and a 10% penalty
tax would be assessed on the
amount added.

In effect, Mr. Anderson says,
employee contributions are “claw-
backed.” Employers, he suggests,
should warn employees enrolling in
a high-deductible HSA-linked plan
later in the year of this clawback
requirement.

IRS sets penalties for violating
HSA contribution regulations
Early withdrawal will result in added income taxes, 10% penalty

BI’s directory of buyers
available online 
Over 500 of the largest U.S. companies listed
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Studio fire sparks business interruption losses
NBC Universal Inc. has notified
several insurers that property and
business interruption claims are
likely from a June 1 fire that
destroyed a soundstage, a New York
streetscape used in films and TV
shows, most of the town square seen
in “Back to the Future” movies, and a
Universal Studios King Kong tour
attraction.

Hundreds of movie and TV show
videotapes also were also destroyed

in the backlot blaze, but the originals
were stored elsewhere, said a
Universal spokeswoman, who
confirmed that Marsh Inc. placed
insurance coverage for the property
in Universal City, Calif. The
spokeswoman declined, however, to
name the insurers and Marsh
declined to comment. 

More than 400 firefighters fought
the hours-long blaze, according to
the Los Angeles Fire Department. A

construction worker using a blow
torch reportedly caused the fire.

Universal last week said it had
notified insurers and was still tallying
its losses. Observers said that in
addition to the loss of sets and
props, set designers, production staff
and many other vendors contracting
with the studio are likely to file their
own contingent business interruption
claims.

—By Roberto Ceniceros

AP PHOTOS

Tropical storm Arthur opened this year’s hurricane season June 1. Strong
winds from the storm hit Mexico’s Chetumal Bay, Quinta Roo. Forecasters are
predicting an above-normal Atlantic hurricane season.

READ the full IRS document 

at Business Insurance’s

Knowledge Center

Hurricane season
expected to be active
Above-average storm activity forecast



NOBODY WANTS TO TELL A KID  

THAT THE ICE CREAM PLANT  

BURNED DOWN. 

CERTAINLY NOT US.

Did you know that vanilla flavoring has a flashpoint below 100° F, making it a Class 1 flammable liquid capable of  causing an inferno?  

That was certainly news to a major ice cream factory and Liberty Mutual Property customer. Fortunately, we conducted an engineering 

evaluation that revealed this risk, and our engineers provided practical storage, containment and fire safety recommendations. The  
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was considering an abortion was
protected under the PDA.

Attorneys say the Jane Doe deci-
sion is not a surprise. 

“From a legal standpoint, the 
legislative history of the Pregnancy
Discrimination Act makes it very
clear that the decision whether or
not to have an abortion is within
the scope of the protection estab-
lished by the statute,” said Jeffrey I.
Pasek, an employer attorney with
Cozen O’Connor P.C. in Philadel-
phia.

However, Paul M. Secunda, an
assistant law professor at the 
University of Mississippi School 
of Law in University, Miss., ques-
tioned whether the stance would

apply to any abortion, not just 
cases involving deformities. “It 
will be really interesting to see
going forward whether cases deal-
ing with elective abortions are con-
sidered to be covered under the
PDA.”

But Michael A. Moore, a Lancast-
er, Pa.-based employer attorney
with McNees Wallace & Nurick
L.L.C., said he believes the decision
applies to all abortions. “The way
the case reads, it made no differ-
ence” that the fetus was deformed,
he said. 

The decision could be influential,
observers say.

“The 3rd Circuit’s not a terribly
liberal circuit,” said Thomas H.
McDonough, an employer attorney
with WolfBlock L.L.P. in Philadel-

phia. To the extent the issue is liti-
gated elsewhere, the case probably
will be looked at by plaintiffs’ attor-
neys, he said.

However, Samuel J. Cordes, a
plaintiff attorney with Ogg, Cordes,
Murphy & Ignelzi L.L.P. in Pitts-
burgh, said, “I don’t see this as 
leading to more litigation” because
the PDA was already available for
someone discharged because of a
pregnancy-related medical condi-
tion.

A C.A.R.S. spokesman had no
comment and Ms. Doe’s attorney
could not be reached.

Jane Doe, appellant, vs. C.A.R.S. 
Protection Plus Inc; Fred Kohl, 3rd U.S.
Circuit Court of Appeals, Nos. 06-
3625, 06-4508, May 30, 2008

three years while they phase out the
incentive payments and bring the
acquired company into line with
the brokers’ business practices.

The brokers say the amendments
promote fair competition.

“For the last three years, brokers
that have not introduced (similar
compensation) reforms have had an
unfair advantage in bidding to
acquire other brokers, because they
could assume a continued stream of
contingent commissions from the
acquired company, whereas Aon
could not,” a spokesman for the
Chicago-based brokerage said in a
statement. “This had the perverse
result of favoring brokers (that) still
accept contingents and are not
transparent to their clients.”

“We feel this amendment is nec-
essary to help create a level playing

field and a fair competitive environ-
ment,” said a spokeswoman for
London-based Willis in an e-mailed
statement. “If and when we make
any acquisitions, it allows us to
make competitive bids for compa-
nies by retaining some of the 
earnings for which we are paying—
and over a short period of time,
wean another broker off contin-
gents.”

Terry Fleming, RIMS director of
external affairs, said that while the
New York-based society believes
contingents should be eliminated,
it recognizes that in cases where a
broker is being acquired by another,
it might have a multiyear contract
with contingent commission provi-
sions in place that should be hon-
ored.

“We would hope they will phase
them out as quickly as they can and
utilize transparency and full disclo-
sure in the meantime,” Mr. Fleming
said, referring to Marsh, Aon and
Willis.

Under their 2005 settlements,
Marsh and Willis reached their
agreements with New York’s attor-
ney general and the state’s insur-
ance department. Aon reached its
agreement with the attorneys gen-
eral of Connecticut, Illinois, New
York and the insurance depart-
ments of New York and Illinois.
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Now that we’ve officially
entered hurricane season, the
question on the minds of prop-
erty insurers is, “Will the wind
blow big this year?”

In 2006 and 2007, the insur-
ance industry sustained no
major hurricane losses after
June 1, the traditional starting
point of the annual hurricane
season. That was a welcome
reprieve, after two of the most
active years on record. The
ensuing sharp rate hikes and
lack of significant catastrophe
losses gave the property/casual-
ty industry a cash cushion that
has led us into the current soft
market.

That could change in a hurry,
though.

The National Oceanic and
Atmospheric Administration
has predicted a 60% to 70%
chance that this year will have
12 to 16 named storms, six to
nine of which would become
hurricanes and two to five of
those developing into major
ones, or those with sustained
winds exceeding 110 mph. That
compares with a forecast by
Colorado State University
researchers Philip Klotzbach
and William Gray of
15 storms, with eight
becoming hurricanes
and four considered
major.

NOAA defines an
average season as 11
named storms,
including six hurri-
canes and two
becoming major.
Whatever the mar-
gin of error in their
respective research,
NOAA’s and CSU’s similar fore-
casts suggest we may be in for
more hurricanes than we’ve
seen in the past two years.

The question everyone ought
to be asking is not how many
storms may form, hit landfall,
etc., but how prepared are we
for the catastrophes that will
happen?

Lack of preparedness is what
leads to the tragic loss of life,
destruction of property and
general misery following a
natural catastrophe. While
technology has enabled insurers
and meteorologists to improve
their forecasts and alert us to
hurricane risks, safety and
security ultimately are our
responsibility.

More than 1,000 lives might
have been saved if people along
the U.S. Gulf Coast had heeded
evacuation orders as Hurricane
Katrina approached. The slug-
gish federal government
response to Katrina notwith-
standing, far too many people
remained in harm’s way.

Let’s not forget that while it’s
hurricane season, there is no
“season” for earthquake, flood
or fire perils. Those can hit at
any time, and usually when
they’re least expected.

Already this year, we’ve seen
major earthquakes in China’s
Sichuan province, Cyclone Nar-
gis in Myanmar and tornado
outbreaks in several U.S. states.

What other natural or “unnatu-
ral” disaster, such as terrorist
attacks, might occur? People
need to start planning their
response to such events.

Preparing for a disaster isn’t
hard to do. There are ample
resources available from insur-
ance companies themselves, as
well as sites such as
www.ready.gov. Stocking sup-
plies to cope with power out-
ages and shortages of food and
water, ensuring backup com-
munication and having a conti-
nuity plan are all simple mea-
sures that can reduce a devastat-
ing event to a merely inconve-
nient one.

Once a plan is formed,
though, it must be communi-
cated, practiced and kept up to
date. Businesses and individuals
would be foolish to expect that
disaster plans developed years
ago and gathering dust will be
sufficient when havoc does
strike.

The worst plan in a disaster is
having no plan at all.

Forethought needed 
to weather disasters

Commentary

Businesses and individuals
would be foolish to expect that
disaster plans developed years
ago and gathering dust will be
sufficient when havoc strikes.

Editor Regis Coccia’s commentary
appears periodically.
He can be reached at:

rcoccia@businessinsurance.com

REGIS
COCCIA

AMENDED AGREEMENTS
2005 Leading commercial brokers
Marsh Inc., Aon Corp., Willis Group
Holdings Ltd. and Arthur J.
Gallagher & Co. all agree to pay
collectively more than $1 billion in
client restitution to settle client-
steering allegations. The settlement
agreements include a ban on
accepting contingent commissions.

2006 Gallagher gets permission to
allow brokers it acquires to
continue to take contingent
commissions for up to three years. 

Marsh, Aon and Willis given
permission to accept additional
profit-based commissions from
insurers on business in which they
act as a managing general agent or
underwriting manager.

2007 Settlement agreements
amended to let the brokers accept
certain fees from insurers for
brokerage transactions.

2008 Aon, Marsh, Willis given
permission for acquired brokerages
to continue to take contingent
commissions for up to three years.

CONTINUED FROM PAGE 3

Abortion: Ruling on pregnancy bias law

CONTINUED FROM PAGE 1

Brokers: Contingents OK
at newly acquired units

‘We would hope they will
phase them out as quickly
as they can.’
Terry Fleming, Risk & Insurance
Management Society Inc.

NCQA seeks input on wellness plans
By JOANNE WOJCIK

WASHINGTON—The National Com-
mittee for Quality Assurance is seek-
ing public comment on its proposal
to evaluate corporate wellness and
health programs.

The program, slated to launch 
in early 2009, will evaluate organi-
zations that provide services to
employers and health plans that
seek to help participants better
manage their own health. It
includes a broad-based accredita-
tion program for organizations 
that offer comprehensive wellness

services, and certification for orga-
nizations that offer only specific
components such as health risk
appraisals and self-management
tools.

The NCQA also is proposing a
separate accreditation program for
organizations that offer stand-alone
weight management or smoking
cessation programs.

Among other things, the NCQA
program will examine whether ven-
dors are using evidence-based meth-
ods to improve and maintain good
health, whether individual health
information is properly safeguard-

ed, whether services such as health
coaching are provided, and whether
vendors are continuously working
to improve the quality of their pro-
grams.

“This new program will help
employers safeguard the health and
productivity of their employees by
choosing the best programs avail-
able,” said Patricia Barrett, NCQA
vp for product development, in a
statement.

Members of the public have until
June 30 to comment on the pro-
posed standards. Visit www.ncqa.org
for more information.
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Campaign statements
can be public service
SEN. BARACK OBAMA, D-Ill., performed a public service when his
campaign issued a statement criticizing Sen. John McCain, R-Ariz.,
for opposing the creation of a national catastrophe insurance 
fund.

We call it a public service not because we support the creation of
such a fund. In fact, we agree with Sen. McCain, the presumptive
Republican presidential nominee, on this issue. Establishing such a
fund would represent bad public policy that could put taxpayers on
the hook if they had to cover losses from a major catastrophe.

But the presumptive
Democratic presiden-
tial candidate’s criti-
cism of Sen. McCain’s
stand on a national
catastrophe insurance
fund represents a pub-
lic service because it
helps focus national
attention on catastro-
phe policy. It is as
valuable as Senate
Banking, Housing and
Urban Affairs Com-
mittee Chairman
Christopher Dodd’s decision a few weeks ago to add a provision
calling for the creation of a new commission on natural catastrophe
risk management and insurance to a bill that would extend the
National Flood Insurance Program.

We happen to believe that the private marketplace, combined
with public enforcement of building codes and the implementation
of mitigation strategies, is the best natural catastrophe policy. But
the details of such a policy should be subject of public scrutiny.

The whole area of natural catastrophe response deserves vigorous
debate, and a presidential campaign provides an excellent forum for
it. As Hurricane Katrina and its aftermath so amply demonstrated,
natural catastrophe policy presents the nation with critical chal-
lenges. How would-be presidents would respond to those challenges
should receive prominent attention on the campaign trail.

Reservist-FSA measure
the right thing to do
IN A SHINING EXAMPLE of common-sense legislative action,
Congress last month approved legislation to allow employees in the
military reserves to cash in their health care flexible spending
accounts when they are called to active military duty. 

The legislation deals with a situation that—with nearly 100,000
reservists now on active duty—likely happens all the time: An
employee is called to active duty and has money remaining in his
or her FSA. 

Given that the employee has full health care coverage through 
his or her branch of the military, and that dependents receive 
generous coverage through the Department of Defense health care
program called Tricare, employees’ need to tap their FSAs after being
activated likely will be limited, resulting in the forfeiture of the bal-
ances.

That strikes us as an unfair penalty and Congress clearly has done
the right thing by allowing employees in such situations to cash in
their FSA balances. 

Nothing in the legislation requires employers to amend their
FSAs to permit distribution of unused balances. But we think the
small amount of additional work that would be required by
employers to amend their plans and distribute the money would be
more than offset by the appreciation of the affected employees.

The whole area of natural
catastrophe response
deserves vigorous debate,
and a presidential
campaign provides an
excellent forum for it.
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Write us
Business Insurance welcomes letters to the editor. The section is intended to be a forum for readers’ opinions
and comments. We reserve the right to edit letters for clarity or space. We will not publish unsigned letters.
Please send your letters to: Letters to the Editor, Business Insurance, 360 N. Michigan Ave., Chicago, Ill.
60601-3806; fax: 312-280-3174; e-mail: rcoccia@businessinsurance.com

Online Poll at www.businessinsurance.com

NEXT WEEK’S POLL: Which presidential candidate has the better
health care reform plan?

BI Online Poll tool sponsored by Wausau Insurance Cos.

Which insurance reform measures will Congress pass this year? 
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BI beats list
In an effort to ensure continuing timely coverage of risk management, insurance and benefit-related news,
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from readers on these and other areas. Following is a list of the beats and the principal reporters for each:
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Class actions spike with subprime squeeze
Only half of large institutions have Side B D&O cover; many lack self-insurance mechanism

By DAVE LENCKUS

Large financial institutions have the wherewith-
al to absorb any losses they suffer in securities lit-
igation related to the subprime mortgage mess
despite a lack of commercial insurance and no
formal self-insurance mechanism to respond to
the losses, risk management experts say.

But some experts question the wisdom of
financial institutions not establishing some kind
of formal self-insurance mechanism to help
smooth any hits to their balance sheets and
income statements.

To that end, some financial institutions are
examining options that would soften the finan-
cial impact of a catastrophic loss that exceeds
the D&O insurance capacity they could purchase
if they were willing to pay the soaring cost of
coverage.

Various rating agencies and news reports esti-
mate that the subprime mortgage mess—largely
the result of banks extending credit to home
buyers who were poor risks and defaulted on
loans with rising adjustable interest rates—will
cost financial institutions worldwide between
$285 billion and $400 billion. Those figures
include both credit losses and write-offs of sub-

prime mortgage-backed securities.
Outraged investors in financial institutions, as

well as borrowers who claim they were duped by
unscrupulous lending practices, have sued.

Indeed, financial institutions were a big factor
in the about-face last year in U.S. securities litiga-
tion filings. Class action filings for 2007 jumped

43.1% to 166 from 116 in
2006, according to a report
by the Stanford Law School
Securities Class Action
Clearinghouse of Palo Alto,
Calif., in cooperation with
Cornerstone Research of
Boston. With 100 suits filed
during the second half of

2007, a two-year downturn in securities filings
ended.

Financial institutions faced more class action
lawsuits, 47, than any other sector during 2007,
with subprime mortgage-related claims account-
ing for 25 filings, according to the report. A year
earlier, the finance sector was hit with 11 filings
(BI, Jan. 7).

Altogether, there were 81 securities class
action cases pending in late May, with nearly
one-fifth of them filed during April and May,

according to the Stanford Clearinghouse.
The cost and availability of directors and offi-

cers liability insurance has worsened measurably
as a result (see story, page 13). 

Even before the uptick in securities litigation,
many financial institutions purchased only Side
A coverage, which covers directors and officers
directly when their organization is precluded
from indemnifying them, said Kevin LaCroix, a
partner with OakBridge Insurance Services L.L.C.
in Beachwood, Ohio.

Less than half of the large financial institu-
tions purchase Side B D&O coverage, which
reimburses organizations for the cost of their
indemnification payments to directors and offi-
cers, market experts report.

“So those risks really don’t have coverage for
shareholder class action lawsuits,” said Dan Vec-
chio, managing director and national practice
leader for professional risk with Wells Fargo
Insurance Services Inc. in Chicago.

And the vast majority of these companies
have not set up any formal self-insurance mech-
anism that would establish loss reserves over
time, instead opting to pay losses as they come

See SUBPRIME page 13
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Business Insurance October 30, 2006 | 6William J. Kelly, president of WJK Advisory L.L.C. of Morristown, N.J., has extensive risk manage-
ment experience at financial institutions and consulting firms, including the former JPMorgan, Merrill
Lynch, Willis Group Holdings Ltd. and PricewaterhouseCoopers. Mr. Kelly spoke recently with BI
Senior Editor Dave Lenckus about risk management’s role at financial institutions that have been
caught up in the subprime mortgage debacle. 

Q: Where was risk management when subprime
loans were being made and the financial institutions
industry fell into this mess that we’re currently in?

I would say that they were really not a part
of the process. The thing about financial
institutions that you have to remember is
that credit and market risk management are
actually what they do. I mean, they don’t
make tires and also have a credit exposure.
They are risk takers by definition. And you
would have very highly sophisticated finan-
cial risk managers and long-standing credit
policy and market policy committees
reviewing all of the actions of the firm in a
highly regulated environment.

Q: But was there no process in place to backstop
underwriting decisions that have shown to be
unwise decisions?

Again, that goes to credit policy, and again,
I don’t see the traditional risk manager
directly involved in that. To me, it’s a little
bit analogous to what happens when the
insurance market softens and people in
insurance companies start assuming greater

and greater risk for perhaps less and less
money, because of the opportunity to invest
that money that comes in premiums into
investment vehicles.

Q: In the subprime crisis, we found out that loans
were being extended to people with poor credit who
shouldn’t have been extended that credit. So, it
seems to be a little deeper problem than that 
example. 

The analogy has some application there of
something that’s grossly underpriced. The
interesting thing you’re pointing to here is
the complexity of the issue—that on the
one hand we’re talking about credit risk, but
then these credit obligations are packaged
and sold to investors, so then it becomes a
market risk. But then the thing you were
pointing to even before that is if there’s any
aspect of fraud or misrepresentation at the
very heart of it, then
we’re looking at what
might traditionally be
called an operational risk.
So, part of the lesson that,
as I study this and read

what financial commentators are saying, is
perhaps the failure to perceive the interrela-
tionship of all of these kinds of exposures
that all came together in this particular
instance.

Q: Risk managers industrywide are looking more
into enterprise risk management—looking at risks
that extend beyond traditional insurable risks. Is
this something that you see in the financial institu-
tions sector?

If the RIMS member is involved with insur-
able risk, for one, and then hopefully broad-
er funding of operational risk, the spectrum
of operational risk is very, very broad. And
any risk that could arise out of people, facil-
ities, systems, the contingency issues, etc.—
that operational risk is a huge area to
address. The financial risks of market and
credit risk, I think, will continue to be

addressed in financial
institutions by those
people who do the busi-
ness of the financial
institution, which is
financial risk assess-

ment and analysis, which is generally a dif-
ferent skill set and academic background
than a person who may be focusing on the
operational and/or insurance risk area.

Q: So, enterprise risk management wouldn’t touch
on that area?

I think it would in the sense that enterprise
risk management is, simply put, a look
across the organization at market, credit and
operational risk. I think subprime is an
interesting example that seemed to touch
on every aspect of that. The financial insti-
tution will be looking at that. But the degree
to which the insurance and risk manager
would be involved, I think, would be with
respect to the operational risk aspect—the
funding of that, possibly the degree to
which it might be insurable, perhaps the
directors and officers liability implications
and professional liability implications of
that activity. 

&Answers
Questions

Risk management’s role in subprime crisis

LISTEN
to a podcast of this 
interview with Mr. Kelly at
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SECTOR
SNAPSHOT

FINANCIAL
INSTITUTIONS

THE FINANCIAL INSTITUTIONS
sector includes a wide range of
banking and other lending and
financial firms. With their close
association with capital markets
investments, some of the
biggest insurance exposures for
financial institutions are
directors and officers liability
and professional liability risks.
Information from Advisen Ltd.
offers details on the how firms
in the sector purchase
protection.
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Rogue-trading loss tightens coverage for banks
European financial institutions face tough market with insufficient coverage available

By TIM EVERSHED

The $7.62 billion fraud perpetrated
by trader Jérôme Kerviel of Paris-
based investment bank Société
Générale S.A. earlier this year has
forced financial institutions around
the globe to reassess their vulnera-
bilities to employee fraud and the
insurance protection available.

Financial institutions are pre-
dominantly covered against em-
ployee fraud by bankers blanket
bonds and/or unauthorized trading
policies. 

But, bankers blanket bonds only
cover financial institutions against
employee fraud when the person
responsible for the fraud has bene-
fited by personal financial gain.
Consequently, some of the most
high-profile employee fraud cases of
recent years, such as the losses
caused by Mr. Kerviel or those
caused by Nick Leeson at the Lon-
don-based Barings Bank in 1995,
have not triggered policies. 

The Société Générale incident has
pushed up insurance coverage rates
and tightened conditions for finan-
cial indemnity products, said one
U.K. risk manager who wished not
to be named. 

“The insurance market’s reaction
to Société Générale has made prod-

ucts…more difficult and expensive
to purchase. The limits are very
small compared to the historical
balance sheets of financial institu-
tions and there are significant
deductibles,” he added.

Marc Mathijsen, head of corpo-
rate insurance risk management at
Amsterdam, Netherlands-based
ING Group N.V. and a member of
the Federation of European Risk
Management Assns., agreed that the
insurance market is not providing
adequate coverage. 

“It is quite complicated to buy
adequate coverage, and it is not
always worth it as €200 million
($311 million) of coverage could
cost €50 million ($77.8 million)
with a €25 million ($38.9 million)
deductible,” he said.

Unauthorized trading insurance
was developed following the col-
lapse of Barings Bank. The coverage
protects banks in the event of unau-
thorized trading by an employee 
in relation to the bank’s own 
funds, filling the gap that existed,
because it does not require proof of
financial gain by the employee,
experts say.

Dean White, London-based man-
aging director at Marsh Ltd.’s finan-
cial and professional services prac-
tice, said: “Unauthorized trading

was developed for a specific purpose
and it is very prescriptive. So if the
incident comes under the defini-
tions then it’s adequate.”

Mr. White added, “The problem
with unauthorized trading is that
the losses are not set against partic-
ular gains. The insurance market
only gets to look at the downside
and that is why insurers do not feel
it is a risk they want to cover.”

Additionally, banks and financial
institutions are often uncomfort-
able with the level of disclosure on
levels of fraud and the antifraud
measures required by insurers.

“It is a corporate decision not to
buy unauthorized trading policies,
as we prefer to invest the money in
improving our processes, systems
and back office,” said ING’s Mr.
Mathijsen.

Nevertheless, the Société
Générale fraud may still result in a
loss for the bank’s insurers, as share-
holders filed a lawsuit against
unnamed directors at the firm,
which exposes the bank’s directors
and officers liability coverage,
experts say.

According to Mr. Mathijsen,
“D&O remains quite complicated
for big financial institutions, as they
operate in so many countries. It is a
challenge to adapt the coverage to

the local environment. There is
capacity available for D&O and 
that is keeping the prices down and
the market good for buyers. So as
long as you give the correct infor-
mation, the right coverage is avail-
able.”

Professional indemnity coverage
with a “dishonesty extension”
would cover the bank in the event
of a claim by a client where an
employee trades the client’s funds
dishonestly. 

However, this coverage does not
offer protection in the event that an
employee trades the bank’s own
funds unlawfully, experts say.

According to Mr. White, insurers
have not kept pace with develop-
ments in technology and opera-
tional changes in financial institu-
tions, or with how the fraudsters
continue to change their tactics.

Capital adequacy rules under
Basel II have caused a general move
away from the traditional approach
to insurance as banks now look for
all-risk cover, rather than named
perils, Mr. White said. Some capaci-
ty has been generated to cover this,
but it is still not enough to satisfy
market demand.

“The new products we are seeking
as a sector would be particularly
focused on information technology

risks, as more and more of our busi-
ness is done over the Internet. We
need a proper cyber-risk policy put
in place to cover identity fraud,
denial of service and other associat-
ed risks,” said Mr. Mathijsen.

“The changes that Basel II makes
to capital relief will also require the
development of new products.
Insurers are not providing this yet,
but it will be difficult as every bank
is different in its requirements,” he
said.

NY TIMES

Paris-based Société Générale S.A.
was hit by fraud earlier this year
when a single trader racked up over
$7 billion in losses.



due, according to brokers and con-
sultants.

With their large balance sheets,
“they feel they can take that risk in-
house,” said Tom Orrico, a manag-
ing director and the financial insti-
tutions practice leader at Marsh Inc.
in New York.

For large financial institutions,
the benefit of establishing an alter-
native risk financing mechanism
may not be worth the cost, consid-

ering that their substantial balance
sheets would not be hurt materially
by a pay-as-you-go approach, said
Mr. Vecchio of Wells Fargo. 

”It just doesn’t make sense” for
some financial institutions to for-
mally self-insure the risk, he said.

William J. Kelly, president of WJK
Advisory L.L.C. of Morristown, N.J.,
and a former risk manager at finan-
cial institutions, said that a $500
million loss would be catastrophic
for the insurance industry but not
for large banks. They can write off

$2 billion of bad debt without jeop-
ardizing their balance sheets, he
said. Employee errors alone amount
to tens or hundreds of millions of
dollars annually that banks write
off, he noted.

Societe Generale S.A., France’s
second-largest bank, last year wrote
off a $7.18 billion loss resulting
from a futures trading scandal, “and
it’s still there,” he said.

“Everything has to be put into
scale for the institution,” Mr. Kelly
said. A $100 million loss “may not
be that material to some financial
institutions.”

In addition, employing a captive,
for example, as an alternative risk-
financing solution would amount
to trying to “set up a round D&O
coverage to fit in a square captive
hole,” Mr. Vecchio said. Captives
are best used for financing pre-
dictable losses that occur at a
known frequency, but D&O losses
are infrequent and severe, he said.

“They key is you don’t have pre-
dictability,” he said. “Without fre-
quency and predictability, you can’t
make an educated guess.”

Mr. Vecchio said financial institu-
tions could band together and form
a group facility, as large U.S. law
firms did in 1979 to form profes-
sional liability mutual insurer Attor-
neys’ Liability Assurance Society Inc.

But he noted that hundreds of
large law firms belong to ALAS,
whereas “there’s only so many Mor-
gan Stanleys.”

Mr. Kelly also questioned how
effectively a captive would smooth

a loss for an organization on a con-
solidated financial reporting basis.

But because of the prospect of a
beefed-up regulatory environment,
other risk management experts say
that formally self-insuring D&O
risks might be a better risk-financ-
ing approach for financial institu-
tions regardless of the girth of their
balance sheets.

The Basel II Accord (see story,
page 14) on banking regulation
would establish capital reserve
requirements tied to a bank’s lend-
ing and investment practices to
ensure that the bank has safeguard-
ed its solvency. It also would estab-
lish a framework for addressing oth-
er risks a bank could face, including
systemic risk, strategic risk, reputa-
tional risk and legal risk.

The accord already has been
implemented in Europe; U.S. regu-
lators have agreed on how they will
implement the accord, but complet-
ing its implementation could take
years.

RReesseerrvvee  ssttrreennggtthheenniinngg
In the meantime, some observers

expect that federal regulators,
including the Securities and
Exchange Commission, will pres-
sure financial institutions to set up
reserves against their exposures as
well as demonstrate how they are
mitigating risk.

Either way, financial institutions
should consider arranging a more
formal risk financing mechanism
for their D&O exposure, said Han-
nah Findlay, a senior consultant

with SMART Business & Advisory
Consulting L.L.C. in London.

A group captive would be one
approach, she said. Financial insti-
tutions examined establishing a
“collective insurance program” sev-
eral years ago, she said.

A couple of large financial institu-
tions already cover their D&O expo-
sures in their captives, said Michael
O’Connell, a New York-based man-
aging director and the national
financial institutions practice leader
for Aon Risk Services Inc. However,
the captives are not used to cover
D&O risk solely, he said. Instead,
they use their captives to “protect
themselves against broader expo-
sures,” and D&O liability is a “sub-
set” of that strategy, he said.

But the approach is not the
norm, he said.

Even more so than the D&O mar-
ket, the errors and omissions insur-
ance market is very tight for finan-
cial institutions. Many do not buy
either coverage.

At least a half dozen, though, are
examining alternative catastrophic
risk financing vehicles to hedge
their D&O and E&O exposures, Mr.
O’Connell said.

For financial institutions with
strong balance sheets, that would be
$700 million of Sides B and C D&O
coverage and E&O coverage excess
of a $250 million to $500 million
retention, he said.

Insurers, reinsurers and capital
markets are working on devising an
instrument to provide that kind of
protection, he said.
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Hardest hit have toughest
time procuring D&O cover

By DAVE LENCKUS

U.S. financial institutions
slammed by huge subprime
mortgage-related losses face a
severely tightened directors
and officers liability insurance
market, which has prompted
many to go without a key ele-
ment of the coverage, accord-
ing to market experts.

Financial institutions contin-
ue to purchase Side A D&O
insurance, which provides first-
dollar coverage to company
officials when either their orga-
nization is bankrupt or when
state statute or corporate gover-
nance bylaws preclude their
organization from indemnify-
ing them.

The coverage is essential for
companies that want to main-
tain a board of directors, whose
personal assets would be at risk
if they were not covered by a
Side A policy.

At least $250 million and, in
some cases, more than $500
million of Side A limits 
are available, said Michael
O’Connell, a New York-based
managing director and the
national financial institutions
practice leader for Aon Risk Ser-
vices Inc.

However, market experts
agree that securities lawsuits
over subprime losses are the
kind of claims that Side B of
D&O policies would cover. Side
B requires an organization to
indemnify its officials first and
then seek reimbursement from
the D&O insurer.

And that is where the D&O
insurance market has tight-
ened, along with Side C cover-
age for an entity’s portion of
liability for shareholder losses,
market experts report.

Advertised capacity is $1 bil-
lion, but buyers can expect to
line up $500 million of limits at
most, said Tom Orrico, a man-
aging director and the financial
institutions practice leader at
Marsh Inc. of New York.

While some insurers have
pulled back capacity, new mar-
ket entrants have made up for
that, he said.

The problem is that rates
during the first quarter jumped

60% on average and up to
400% for those “teetering on
bankruptcy,” he said.

“A 100% increase is not
unusual,” said Hannah Findlay,
a senior consultant with
SMART Business Advisory &
Consulting L.L.C. in London.

And for those risks facing lit-
igation or a significant drop in
their market capitalization,
renewing coverage at compara-
ble rates and terms would be
challenging, Aon’s Mr. O’Con-
nell said.

Even $100 million of cover-
age is “a hard sell for brokers”
as financial institutions pro-
claim they do not need the cov-
erage because of the confidence
they have in their boards, Ms.
Findlay said.

Buyers also face retentions
that have at least doubled. For
those with market capitaliza-
tions greater than $10 billion,
$10 million retentions have
grown to $25 million, and
some risks have taken $50 mil-
lion retentions, Mr. Orrico said.
A few have agreed to assume
$100 million retentions, he
said.

One insurance executive said
the market is tougher than that
for large financial institutions.
“There’s not a lot of interest” in
writing a national bank at a $25
million to $75 million attach-
ment point, said Scott Meyer,
the New York-based president
of the financial institutions
group at AIG Executive Liabili-
ty, a subsidiary of American
International Group Inc.

By comparison, financial
institutions that do not have
subprime mortgage exposures
faced flat, nominally higher or
lower rates at renewal during
the first quarter, he said. In
select cases, insurers also have
imposed coinsurance require-
ments of up to 10%, Mr. Orrico
noted.

Meanwhile, some insurers
have added subprime mort-
gage-related exclusions, while
others have tightened policy
language that restricts coverage
for any pending or new sub-
prime-related litigation to
expired coverage, market
experts noted.

CONTINUED FROM PAGE 9

Subprime: Large institutions seen as being able to absorb losses 



Regulators take steps
to guard against
future problems

By ADRIAN LADBURY

In mid-April, the Basel Committee
on Banking Supervision, the
Switzerland-based group that cre-
ates standards for the global bank-
ing system, announced a series of
steps that it hopes will make the
banking system more resilient to
financial shocks. A key change was
a call for bigger capital buffers

against future crises. 
The committee’s actions support-

ed the recommendations made by
the Financial Stability Forum’s
Working Group on Market and
Institutional Resilience that pre-
sented its report on the recent cred-
it crisis to the G7 finance ministers
and central bank governors. 

The Basel Committee decided
that crisis, which was triggered by
the subprime crisis in the United
States, indicated that an enhance-
ment of various aspects of the Basel
II framework directive is needed. 

This would include raising the
capital requirements for complex

structured credit products, liq-
uidity facilities to support asset-
backed commercial paper conduits

and credit
exposures held
in the trading
book. 

The commit-
tee also said
that the crisis
underlined the
need for the
international
banking com-
munity to
promptly im-
plement the
Basel II frame-

work, its new risk-based capital ade-
quacy system, because it believes

that it will help address several of
the problems that caused and exac-
erbated the credit crunch. 

The Basel Committee also said
that standards for liquidity risk
management and supervision need
to be strengthened because nearly
all of financial market was ill-pre-
pared for the sudden loss of liquidi-
ty that created the credit crunch.
The committee will launch a public
consultation on this area in July. 

It also said that efforts to
strengthen banks’ risk management
practices and supervision in particu-
lar for stress testing, would be need-
ed again because so many of the
banks were so clearly unprepared
for the scale and nature of the
problems that followed the sub-
prime crisis. 

“The market turmoil has revealed
significant risk management weak-
nesses at banking institutions. The
committee will issue guidance in a
number of areas to help strengthen
risk management and supervisory
practices. These relate to the man-
agement of firm-wide risks; banks’
stress testing practices and capital
planning processes; the manage-
ment of off-balance sheet exposures
and associated reputational risks;
risk management practices relating
to securitization activities; and
supervisory assessment of banks’
valuation practices,” stated the
Committee. 

Nout Wellink, chairman of the
Basel Committee and president of
the Amsterdam-based Netherlands
Bank said: “Supervisors cannot pre-
dict the next crisis, but they can car-
ry forward the lessons from recent
events to promote a more resilient
banking system that can weather
shocks, whatever the source. The
key building blocks to core bank
resiliency are strong capital cush-
ions, robust liquidity buffers, strong
risk management and supervision,
and better market discipline
through transparency.”
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Subprime crisis triggers effort to strengthen banking system
‘Supervisors cannot predict

the next crisis, but they can
carry forward the lessons

from recent events to
promote a more resilient

banking system.’
Nout Wellink, 

Netherlands Bank
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Chapter One:
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BROKERS

Willis Group Holdings Ltd. has made sever-
al senior-level appointments:

● BBrryyaann  MMaarrttiinn  has been named senior
vp for Willis North America’s Surety Prac-
tice in San Francisco. Previously, he was
senior vp of ABD Insurance & Financial
Services Inc.’s surety practice group.

● DDoonnoovvaann  NNoowweellll will lead Noodle Spe-
cialty Brokers, a Willis unit in New York. He
has also been named senior vp of Willis
North America’s commercial operations.
Most recently, he led the company’s exec-
utive risks unit.

● RRoobb  PPeerrrryy will join the Willis team in
Singapore as an executive director. Previ-
ously, Mr. Perry was a team leader in
Willis’ Political Risk Practice in London.

● NNeeiill  GGeetttteerr  was named executive vp
of the Willis Aerospace Leadership team in
New York. Most recently, he was at Aon
Corp., where he was a regional practice
leader and senior account executive.

● JJaammeess  WWyylliiee has been appointed
executive vp of Willis Americas and
regional executive officer and national
partner for the central region based in
Chicago. Before joining Willis, he was
senior managing director for the Midwest
region of Wachovia Insurance Services.

● DDoorriieenn  SSmmiitthhssoonn has been named
executive vp of Willis Americas in New
York overseeing the North American Claim
& Risk Control Practice. Previously, she
was senior vp, national sales and market-
ing at ESIS Inc.

Aon Corp. has announced several
senior-level appointments:

● PPeetteerr  BBrreeiittssttoonnee has been named
president and chief executive officer of
Agency Specialty Product Network Insur-
ance Services Inc. in Chicago. Mr. Breit-
stone will continue as president and CEO
of Aon’s environmental services group.
JJeerrrryy  TTeeggaann, who was president and CEO

for eight years, will be ASPN chairman.
● EEdd  GGrreeeennbbaauumm  has been named

senior vp, business development, south-
east region in Baltimore. Previously, he
was vp for business development, south-
east region.

● KKaattiiee  BBiikkuullcciiuuss has been appointed
senior vp, health and benefits,
central/west region based in Chicago.
Most recently, she was vp for health and
benefits, central/west region.

● PPaauull  HHiilllliinngg in Chicago; AAnnddrreeaa  SSiillvvaa in
Fort Worth, Texas; and HHuuggoo  SSiibbrriiaann in Los
Angeles have each been appointed senior
vp, health and benefits, central/west
region. All previously were vps for health
and benefits, central/west region.

Lockton Cos. L.L.C. has named TTiimm
MMeeaacchhaamm  senior vp in its operations
group based in Kansas City, Mo. Most
recently, he was managing director at
Wachovia Insurance Services Inc.

Marsh & McLennan Cos. Inc. has named
DDaavviidd  RR..  FFrreeddiiaannii  as senior vp, internation-
al and client development in the New York
office. Previously, he was executive direc-
tor of MMC International.

IMA Financial
Group Inc. has pro-
moted TThheerreessee
CCaarrppiioo to execu-
tive vp and direc-
tor of operations
for IMA Inc. in Den-
ver. Most recently,
she was senior vp
of commercial
lines at IMA of Col-

orado Inc.
Charlotte, N.C.-

based AmWINS
Group Inc. has
named JJaammeess
DDrriinnkkwwaatteerr presi-
dent of its broker-
age division. Most
recently, Mr.
Drinkwater served
as the division’s

chief operating officer.

INSURERS

Maxum Specialty Insurance Group has
named FF..  MMaarrsshhaallll  TTuurrnneerr  IIII  president and
CEO of the Maxum Indemnity Co. and Max-
um Casualty Insurance Co. based in
Duluth, Ga. Prior to Maxum, Mr. Turner was
executive vp of AXIS Specialty U.S. Hold-
ings Inc. and president of AXIS Specialty

U.S. Services Inc.
Schaumburg,

Ill.-based Zurich
North America
Commercial has
named DDaanniieell  WW..
RRiioorrddaann president
of its surety, cred-
it and political
risk group. Most
recently, he was

executive vp and managing director of
Zurich North America.

Also at Zurich, BBrryyaann  SSaallvvaattoorree has
been appointed head of its specialties
accident and health group. Previously, he
was senior vp of Zurich North America
Commercial’s specialties business.

REINSURANCE

Bermuda-based Folksamerica Re, a unit of
White Mountains Re Ltd., named MMeelliissssaa
EEmmmmeennddoorrffeerr chief underwriter of casual-
ty. Previously, she was senior vp of pro-
fessional liability and clash.

Also at Folksamerica, JJooaannnn  DDee  BBllaassiiss
was named chief underwriting officer of
the accident and health business. Previous-
ly, she was senior vp–accident and health.

OTHER PROVIDERS

GAB Robins Group of Cos. named HHaarrrryy
BBaauummggaarrttnneerr senior vp, general counsel
and corporate security in Parsippany, N.J.
Previously, he was as director of risk man-
agement at BASF Corp.

Towers Perrin appointed GGuuyy  HHeennggeess--
bbaauugghh as managing principal of its Bermu-
da reinsurance operation. Previously, he
was president and CEO of Forterra Guar-
antee Ltd.
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BULLSEYE!
Hit your target audience in BI’s

BUSINESS RESOURCES

Call 312-649-5340 for details.

HELP WANTED

Director of Insurance
Ascension Health, the nation’s largest Cath-
olic and largest nonprofit health system, serv-
ing patients through a network of hospitals
and related health facilities, is searching for
an experienced Director of Insurance to join
their Risk Management Department.
The Director of Insurance is responsible for
the management of the Ascension Health self-
insurance programs and commercially insured
programs.  The position requires a Bachelor’s
degree in accounting, finance, business ad-
ministration or related field (an MBA is pre-
ferred) with a minimum of ten years of experi-
ence in the insurance/risk financing field.  Ex-
perience at a multiple location organization is
preferred.  Certification of specialized educa-
tion in insurance and risk management, such
as an Associate in Risk Management (ARM) or
Chartered Property and Casualty Underwriter
(CPCU) is preferred.

To apply please visit our website
www.ascensionhealth.org.

Guards • Investigators • Alarms
WC • GL/Professional • Umbrella

1-800-665-7304
www.brownyardprograms.com

SPECIALTY RISKS

BUSINESS RESOURCES

PROFESSIONAL
MARKETPLACE

NOTICE TO ALL CREDITORS OF FINAL CLAIMS
OPPORTUNITY DEADLINE 12 SEPTEMBER 2008

UNITED STANDARD INSURANCE
COMPANY LIMITED (“USI”)

(In Scheme of Arrangement (“Scheme”))

NOTICE IS HEREBY GIVEN that the Scheme Administrators,
Nigel Rackham and Mark Batten of PricewaterhouseCoopers
LLP, announce that the Final Claims Opportunity Deadline in
the USI Scheme is 12 September 2008.

All Scheme Creditors who did not submit their Scheme Claim
Form by the First Claims Opportunity Deadline (11 September
2003) must submit their Scheme Claim Form by the Final
Claims Opportunity Deadline. Late submissions cannot be
accepted.

All Known Creditors who have not already submitted a Scheme
Claim Form will be notified of the Final Claims Opportunity
Deadline by the Scheme Administrators by letter, enclosing
their Scheme Claim Form Pack, which includes data on USI’s
system specific to their own business with USI. 

Should any such Creditor not receive a Scheme Claim Form
within two weeks of this advertisement, they are advised to
contact the Scheme Administrators or alternatively to
download a blank Scheme Claim Form from the website at
www.unitedstandard.co.uk. This latter will not contain any
data specific to their business with USI.

Scheme Claim Forms which were received after the First Claims
Opportunity Deadline have automatically been treated as
submitted for the Final Claims Opportunity Deadline. Each
creditor may submit their Scheme Claim once only.

All enquiries should be addressed to the Scheme
Administrators, United Standard Insurance Company Limited,
c/o Pricewaterhouse Coopers LLP, Plumtree Court, London
EC4A 4HT, United Kingdom, fax +44 (0) 20 7212 6316, or
email united.standard@uk.pwc.com. 

Dated this 3 June 2008

LEGAL NOTICE

To place your legal notice
contact Tina at 312-649-5340.

Like your PROFESSIONAL MARKETPLACE ad
in Business Insurance. Contact Tina
Vasilakis at 312-649-5340.

SSSSSome things jusome things jusome things jusome things jusome things just wt wt wt wt workorkorkorkork
bebebebebettttttttttererererer     ininininin     cccccolorolorolorolorolor.....

To place your ad,
contact Tina Vasilakis

at (312) 649-5340
fax: (312) 649-7937

tvasilakis@BusinessInsurance.com
Business Insurance,

Classified Department,
360 N. Michigan Ave.,

Chicago, IL  60601-3806.

UP CLOSE
Mark Farrell
NEW JOB TITLE: President of
Intracorp, a unit of CIGNA Corp.,
in Philadelphia

START DATE: April 7

PREVIOUS POSITION: Vp and
senior sales consultant at
Commerce Insurance Services
Inc.

VITAL STATISTICS: B.A. in
business administration from
Muhlenberg College. In addition
to my experience with
Commerce, I’ve held several
leadership positions throughout
my career with Concentra Inc.,
now a part of Coventry Health
Care Inc., and Genesis Health
Ventures.

GOALS FOR NEW POSITION: Case
management is the core of
Intracorp’s business. We’ve been
the leader in case management
and managed care services for
more than 38 years. It’s my goal
to enhance our already leading
customer service standards and
to consistently exceed customer
expectations. I want all of our
employees—case managers,
medical bill reviewers, sales
executives—to have the same
goal in mind and to continuously
demonstrate their shared
dedication and commitment to

our customers.

FIRST TIME IN THE JOB MARKET:
My first job in high school was
loading trucks on the night shift
for my uncle’s trucking
company. My first professional
job out of college was a sales
position with Beecham Products,
now a part of GlaxoSmithKline.

TOP ADVICE: The best advice I
ever received came from my
father. He taught me to treat
others as you want to be treated
and to always treat others with
respect. It’s great advice
because it can be applied both
personally and professionally.

OUTSIDE THE INDUSTRY, A
DREAM JOB: My dream job
would be in the area of pediatric
oncology. The dedication and
compassion these professionals
illustrate on a daily basis, while
treating the needs of children
with cancer, is extraordinary.

Comings
& Goings

TO SUBMIT ITEMS
Business Insurance would like to
report on senior-level changes at
commercial insurance companies and
service providers. Please send news
and photos of recently promoted,
hired or appointed senior-level exec-
utives to: Allison Martinat, Business
Insurance, 360 N. Michigan Ave.,
Chicago, Ill. 60601-3806; 
amartinat@businessinsurance.com.

Mr. Drinkwater

Mr. Riordan

Ms. Carpio
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NEWS U.K. changes pension levy formula
Some employers see big increase in sums paid to government backstop

By JONATHAN GARDNER

LONDON—U.K. employers with
defined benefit pension plans are
seeing unexpected changes in the
amount they pay into the U.K. pen-
sion safety net program, due to a
change in the way the government
calculates the levy.

Some companies may be paying
millions of pounds more than they
budgeted to pay their Pension Pro-
tection Fund levies in 2008-2009,
although the results will differ
across employers because the levy is
based in part on companies’ risk of
insolvency, according to fund offi-
cials and industry analysts.

Indeed, many employers are pay-
ing less because they have provided
the agency with new data indicat-
ing they have reduced their under-
funding or insolvency risks, and
government officials said the aggre-
gate amount paid into the fund will
not change.

The change in the method of cal-
culation is the result of a drastic
jump in the so-called “scaling fac-
tor,” a final multiplier applied to
the risk-based element of the levy,
to 3.77 from a projected 1.6 in

November. The Pension Protection
Fund disclosed the final figure in a
May 30 announcement, noting that
financial data from 2,500 plans,
gathered by a March 31 deadline,
had prompted the changes.

“I do appreciate that the volatili-
ty between the provisional (scaling
factor) and the formal was problem-
atic,” PPF Chief Executive Partha
Dasgupta said.

But Mr. Dasgupta added that
because of the data collected earlier
this year, the fund has a clearer pic-
ture of insolvency risk and other
factors that contribute to calculat-

ing the levy. He noted that future
final scaling factors will be calculat-
ed each October, months before the
beginning of the government’s fis-
cal year.

“At the time we publish the scal-
ing factor, they will be able to calcu-
late their maximum bill and be able
to take steps to reduce their risk”
and, thus, their levy, he said. “We
do want to be able to generate pre-
dictability and forecastability.”

Created in 2005, the fund pays
up to 100% of what employees of
insolvent companies would have
received, up to a cap at age 65 of
£30,856 ($61,160) in 2008-2009.

Company levies are based on
total liabilities and their risk of
insolvency, in which 20% reflects
total liabilities that would fall to the
PPF should the company go
bankrupt and 80% reflects their risk
of underfunding and insolvency.
Companies that have set aside
140% of pension liabilities do not
have to pay the risk-based compo-
nent.

The scaling factor multiplier is
then applied to each component of

See LEVY next page

‘Leaks’ of data surge
Canada weighs mandatory breach notification

By GLORIA GONZALEZ

OTTAWA—The number of data
breaches in Canada reported so far
in 2008 is outpacing last year’s fig-
ure, with many of the breaches
caused by companies failing to take
basic steps to protect personal infor-
mation, according to Canada’s fed-
eral privacy commis-
sioner. 

The Office of the Pri-
vacy Commissioner
has received 21 volun-
tary breach reports in
the first five months of
2008 compared with
34 reports of breaches
for all of 2007, accord-
ing to Privacy Commissioner of
Canada Jennifer Stoddart’s annual
report on the Personal Information
Protection and Electronic Docu-
ments Act. The agency received 20
reports of data breaches in 2006. 

“While the increased number of
reports is a positive sign, it’s clear we
still aren’t hearing about every breach
which could have a harmful impact
on people,” the commissioner said in
a statement. The agency is support-
ing a proposal to introduce mandato-
ry breach notification. 

Many companies need to do
more to prevent “inexcusable secu-
rity breaches,” such as personal
information compromised because
of a lack of “elementary” security
measures such as encryption on lap-
tops, the commissioner said. 

In 2007, almost nine in 10 Cana-
dians affected by these breaches had
their personal information compro-
mised because it was in an electron-
ic format that was either not secured
or lacked adequate protection mech-
anisms such as firewalls and encryp-
tion, according to the commission-
er’s report. Other data breaches

occurred, the report
said, because employ-
ees did not follow
established company
practices, which com-
panies can address by
providing ongoing pri-
vacy training. 

“It’s clear that orga-
nizations of all sizes

can and must do more to prevent
data leaks,” Ms. Stoddart said in her
report. 

PIPEDA establishes ground rules
for how organizations collect, use
and disclose the personal informa-
tion of both customers and employ-
ees. 

The Office of the Privacy Com-
missioner received 350 new PIPEDA
complaints in 2007, with almost
one-third of the complaints involv-
ing financial institutions. That fig-
ure declined from 2006, when 424
complaints were filed. 

The agency attributed the decline
to a streamlined process that
addresses all complaints of a similar
nature under one complainant,
unless a complainant wants to file
separately. 

REUTERS

Jennifer Stoddart, Canada’s privacy commissioner, says simple steps could
avoid “inexcusable security breaches.”

REPORTED voluntarily
so far in 2008 in Canada
compared with 34 for all
of last year.

21 DATA
BREACHES

Nova Scotia refuses to disclose list
of employers with the most injuries
Workers comp board argues release may hurt companies’ reputations

By GLORIA GONZALEZ

HALIFAX, Nova Scotia—The Work-
ers’ Compensation Board of 
Nova Scotia is defying an ombuds-
man’s recommendation that it
release a list of employers with the
highest incidences of workplaces
injuries.

The comp board should release a
list of the 25 companies with the
highest number of injuries from
2004 to 2006 and the claims costs
paid for those injuries, according to
a report by Dulcie McCallum, the
Freedom of Information and Protec-
tion of privacy review officer for
Nova Scotia.

Ms. McCallum was responding to
a freedom of information request
from the Chronicle Herald, a news-
paper in Halifax, Nova Scotia. The
newspaper also is seeking informa-
tion on 79 employers the comp
board has identified as sustaining

injuries at twice the average rate of
their industry sectors, said Dan Leg-
er, director of news content for the
newspaper.

“It does appear there’s a willing-
ness at the Workers’ Compensation
Board to resolve the issues and get
some clarity” on what information
the board can legally release, said
Mr. Leger. 

“We just want the information,”
Mr. Leger said, noting that he may
seek a court order to force the board
to comply.

The board argued in its filing
with Ms. McCallum that employers
may suffer permanent damage to
their reputations or financial harm,
and the cooperative relationship
between the board and employers
will be jeopardized if the informa-
tion is released. 

The board believes the requested
information is exempt from disclo-
sure, according to the report. 

A comp board spokeswoman,
though, said the organization will
release the information if the
Supreme Court of Nova Scotia
determines the employer names
can be released legally.

“Once we get clarity, we’re happy
to comply,” the spokeswoman said,
noting that the workers comp board
had released other information
requested.

Ms. McCallum’s office may make
recommendations, but does not
have the authority to mandate
compliance.

Canadian workers comp coverage
is provided largely by provincial
and territorial workers comp boards
and is financed by employer-paid
premiums set by the boards. Rates
for each company in a given sector
reflect the loss experience of that
sector, though companies with low
incident levels are eligible for indi-
vidual rebates.

‘The effect will depend on
how much you’re
underfunded or not and
how much you’ve done to
reduce your risks.’
Deborah Cooper, 
Mercer L.L.C.
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the levy make the aggregate levy
equal the amount the Pension Pro-
tection Fund forecasts it will need.
In 2008-2009, the estimate is £675
million ($1.34 billion).

The Pension Protection Fund offi-
cials said they had to increase the
scaling factor to 3.77 because many
pension plans decreased their short-
term insolvency risks as judged by
Dun & Bradstreet—for example, by
reducing their ratio of liabilities to
net worth or by providing updated
balance sheets after the draft scaling
factor was announced in Novem-
ber. They also reduced their fund

deficits and added contingent assets
that reduced their risk of under-
funding in the interim. 

Because of those steps, agency
officials said, the levy would not
have generated the necessary £675
million had they not increased the
scaling factor.

According to the agency, 9% of
plans pay no risk-based levy now—
up from 6% in 2006-2007—because
of their funding levels, while an
additional 42% will pay a lower risk-
based levy. The agency said nearly
one-third of plans will see a 20%
drop in their levies.

The accumulation of data over
the first three years of the program

also may assist the agency in pro-
viding more accurate levy forecasts
in the future, said Mr. Dasgupta.

While acknowledging that the
Pension Protection Fund does help
beneficiaries and insolvent compa-
nies, a spokesman for the National
Assn. of Pension Funds said the gov-
ernment agency should do more in
the future to avoid such a drastic
increase in the scaling factor.

“It is a shock to any scheme that
estimated its levy charge on the
indicative scaling factor,” the
spokesman said. “We want to see as
much done as possible to avoid this
much volatility.”

Some industry analysts said the
change will prove difficult for cer-
tain employers.

John Ball, head of Watson

Wyatt’s U.K. defined benefit con-
sulting business in Reigate, Eng-
land, said that plan sponsors will be
“running to stand still” because
even as they have made efforts to
reduce their risk and thus their levy,
the increase in the scaling factor
means their levies will not be
reduced.

“Now, they find that the PPF has
moved the goal posts and they will
have to pay more than they
thought,” Mr. Ball said in a state-
ment. 

However, others acknowledged
that it may be a mixed bag.

“The effect will depend on how
much you’re underfunded or not
and how much you’ve done to
reduce your risks,” said Deborah
Cooper, a London-based principal
of Mercer L.L.C.

While some see lowered levies as
a result of the change, for the ones
seeing a drastic increase, “that’s lit-
tle consolation,” she added. For
some plans, “they’ll be having to
pay more than double.”

Ms. Cooper questioned the accu-
racy of the agency’s forecasting
methods.

“It’s hard to believe the extra
information they got in after (the
provisional scaling factor was
announced) was so materially dif-
ferent. To be out by more than a
factor of two times—it’s a big differ-
ence.”

CONTINUED FROM PREVIOUS PAGE

Levy: U.K. alters formula for Pension Protection Fund assessments
Plan sponsors will find
‘the PPF has moved the
goal posts and they will
have to pay more than
they thought.’ 
John Ball, Watson Wyatt



Specifics of how such standard-
ized climate risk disclosures would
be made are being worked out by an
NAIC subgroup.

A controversial February draft of a
Climate Risk Disclosure Proposal
was supported by representatives of
several consumer and investor
groups as being needed to promote
transparency. Industry representa-
tives, however, said it would require
insurers to reveal proprietary infor-
mation that could be used against
them in lawsuits. 

Regulators are seeking comments
by June 30 on the latest draft that
reduces to nine the number of ques-
tions for insurers about how they
handle their climate-related risks. It
also pushes implementation back a
year to 2009 for companies with
more than $100 million in premi-
ums, and later for smaller insurers.

Despite those changes, the ques-
tions that remain for insurers to
answer are “as bad as anything
we’ve seen so far,” said David Sny-
der, vp and assistant general coun-
sel with the American Insurance
Assn. in Washington.

A key issue is how insurers would
present the information. Wisconsin
Insurance Commissioner Sean Dil-
weg, chair of the NAIC’s Climate
Change and Global Warming Task
Force, said in a late May interview
that he supports changing the
reporting process from executive-
attested interrogatories to questions
in an insurer’s Management Discus-
sion and Analysis section of the
annual statement, but the drafting
group will determine the disclosure
vehicle. 

In other business at the NAIC
meeting, regulators: 

● Formally adopted a Uniform
Health Carrier External Review
Model Act to refine standards for
establishing and maintaining exter-
nal review procedures so that con-
sumers could seek an independent
review of a health insurer’s refusal
to cover specific procedures or ser-
vices. 

● Asked for comments by June 30
on “whether it made sense to pur-
sue the establishment of a catastro-
phe reserve absent favorable tax
treatment” by the Internal Revenue
Service. 

The question is prompted by 
two previous efforts, said Michael
Moriarty, New York’s deputy 
superintendent for property and

capital markets. 
In 2002, the NAIC adopted a

catastrophe reserve proposal but did
not implement it because U.S. Trea-
sury Department officials said it

would be reviewed only after it was
enacted, Mr. Moriarty said. “It was a
classic chicken and egg situation,”
he said. 

In 2007, the New York Insurance
Department proposed requiring

insurers to establish a catastrophe
reserve, even on an after-tax basis.
In comments on the idea, regulators
learned “that insurers did not think
that New York should proceed with
the proposed regulation absent
favorable federal tax treatment and
that insurers believed establishing a
single-state catastrophe reserve
made little sense,” Mr. Moriarty
said. 

● Asked for comments by June 23
if captives should be required to
provide medical professional liabili-
ty claims data under a proposed
NAIC model law intended to make
closed claims data available and
establish sound public policy.
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a play-or-pay mandate, they also
would benefit from a new federal
health reinsurance program in
which the government would
assume liability for catastrophic
health care claims, an idea that first
surfaced 15 years ago as part of a
sweeping health care reform pack-
age then pushed by the Clinton
administration.

Other government mandates
explicitly backed by Sen. Obama
include full parity for coverage in
health care plans of mental disor-
ders, requiring everyone under age
25 to have health insurance and
requiring employers to extend
health coverage to employees’ chil-
dren up to age 25, an idea that
many state legislatures over recent
years have embraced, though only
on health plans sold by commercial
insurers because of restrictions
imposed by federal law.

Yet another sharp difference
between the two candidates
involves the role of government in
providing health insurance cover-
age. Sen. Obama backs a new
national plan—available to individ-
uals and small employers—in
which income-linked federal premi-
um subsidies would be provided.

Sen. McCain’s approach is more
limited. He favors a plan—which he
dubs the Guaranteed Access Plan—
that would be federally supported,
developed through discussions with
states and possibly offered through
a nonprofit corporation, which
would be available to those who are
denied coverage by health insurers
due to pre-existing medical condi-
tions. Limits would be imposed on

the premiums enrollees would pay,
while financial assistance would be
provided to those below certain
income levels.

Health care experts, emphasizing
the embrace of mandates by Sen.
Obama and Sen. McCain’s pro-
posed revamp of the tax code as it
applies to health care premiums,
say the differences in health care
positions taken by the two candi-
dates could not be sharper.

“The differences could not be
more stark,” said Frank McArdle, a
consultant in the Washington
office of Hewitt Associates Inc.

“The biggest differences is the
extent of government involvement,
which would be much greater
under the Obama plan, while Sen.
McCain is putting more emphasis
on the individual,” said Chantel
Sheaks, a principal in the Washing-
ton office of Buck Consultants
L.L.C.

What the two candidates have in
common is a lack of detail in their
proposals, though Sen. Obama’s
plan is much lengthier than Sen.
McCain’s. For example, Sen. Oba-
ma, in his play-or-pay mandate,
does not define what a “meaning-
ful” employer contribution would
be, while Sen. McCain does not
does not define, in his health care
tax credit approach, whether the
amounts he proposed would be the
maximum available or an average.

“There are dozens of unanswered
questions,” said Paul Dennett,
senior vp-health care reform at the
American Benefits Council in
Washington.

That lack of detail is not surpris-
ing. “I would not hold your breath
for a lot of details or numbers. It is a

big mistake to get specific right
away, as you open yourself up to
attack,” said James Gelfand, senior
health policy manager at the U.S.
Chamber of Commerce in Wash-
ington.

Additionally, experts note that
the candidates waffle on their
health care positions at times. For
example, early in the campaign,
Sen. McCain advocated the elimina-
tion of the exclusion of employer-
paid health insurance premiums
from employee income. Lately,
though, Sen. McCain has been
ambiguous, saying that the tax code

should be amended to offer choices
beyond employer-based coverage.

That ambiguity may be because
such a change would be perceived
so negatively by the public, said Ted
Nussbaum, director of heath care
consulting with Watson Wyatt
Worldwide in Stamford, Conn.

Indeed, such a change in tax law
is a “shocking idea. This is radical,”
said Uwe Reinhardt, a professor of
economics and public affairs at
Princeton University in Princeton,
N.J., who spoke last week at a Wash-
ington briefing sponsored by the
Alliance for Health Reform.

manufacturers, including Abbott Labora-
tories and Watson Pharmaceuticals Inc.,
agreed to pay $125 million to settle a class
action suit charging that they massively
inflated the cost of drugs covered under
Medicare Part B.

San Francisco-based McKesson, the
nation’s largest drug wholesaler, became
a target in the AWP litigation in 2005,
when a group of union health plans
charged that it had conspired with First
DataBank to boost markups on hundreds
of drugs.

Pharmacy chains and other retailers
typically buy drugs from McKesson and
other wholesalers on the basis of “whole-
sale acquisition cost,” or WAC, a bench-
mark price set by manufacturers. The
pharmacies and PBMs, though, charge
insurers and health plans on the basis of
AWP, which is set by manufacturers and
includes a markup over WAC.

First DataBank has acted as an informa-
tion source for the marketplace, compil-
ing WAC data on thousands of drugs and
publishing AWP data that was based on
surveys of wholesalers until it halted the
surveys in 2005.

The 2005 class action suit—and the San
Francisco Health Plan and Connecticut
suits filed last month—charge that
McKesson and First DataBank agreed to
artificially boost AWP figures to benefit
McKesson’s retail pharmacy clients.

Starting in late 2001, the two compa-
nies reached a secret agreement to raise
the WAC-to-AWP markup on more than
400 brand-name drugs to 25% from 20%,
the suits allege. As part of this deal, First
DataBank agreed not to use survey infor-
mation from other wholesalers to estab-
lish the AWP for those drugs, but to rely
solely on information supplied by
McKesson, the suits allege.

The two companies camouflaged the
alleged scheme by waiting until a drug
manufacturer raised the underlying price
of a drug before tacking on the addition-
al 5% spread for that product, the suits
allege. Several drug manufacturers asked
First DataBank to explain the increases in
their products’ AWPs, but First DataBank
stalled those inquiries and the manufac-
turers eventually acquiesced to the
changes, the suits allege.

The alleged scheme ended in 2005,
when First DataBank announced that it
would stop conducting surveys to obtain
AWP data, court filings say.

The three complaints all charge
McKesson with violating the federal Rack-
eteer Influenced and Corrupt Organiza-
tions law along with various antitrust,
unfair trade practices and consumer pro-
tection laws.

The two recent suits expand the scope
of the litigation, bringing public entity
health plans into an action that until
now has involved only private health
insurers.
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Obama critical 
of McCain’s view
against cat fund
CHICAGO—The campaign of
the presumptive Democratic
presidential nominee—Sen.
Barack Obama, D-Ill.—issued
a statement last week blasting
his presumptive Republican
opponent for opposing the
creation of a national catas-
trophic insurance fund.

Sen. Obama has advocated
the creation of such a fund.

In a statement, a spokes-
man for Sen. Obama said Sen.
John McCain, R-Ariz., was
continuing the “failed poli-
cies” of President Bush.

Sen. McCain has opposed
the creation of a national
catastrophic insurance fund
throughout the campaign—
including speaking against it
before the Florida primary; he
won Florida’s Republican
presidential primary none-
theless.

Much of the insurance
industry opposes the creation
of a national catastrophic
insurance fund, holding that
such a facility is unnecessary
and could encourage devel-
opment in hurricane-exposed
areas.

Proponents say such a fund
is necessary to keep home-
owners’ insurance available
and affordable in catastro-
phe-prone areas.

—By Mark A. Hofmann

CONTINUED FROM PAGE 1
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Drugs: Price-fixing suit widens Settlement may improve deals for PBMs
BOSTON—First DataBank Inc.’s proposed set-
tlement of pharmaceutical price-fixing
charges is not likely to produce any immedi-
ate savings for health plan sponsors or insur-
ers if approved, but it may lead to renegotia-
tion of contracts with pharmacy benefit man-
agers that could produce gains for health
plans, benefit consultants say.

First DataBank, a unit of Heart Corp. that
publishes price data on thousands of drugs, was
accused in a 2005 racketeering suit of conspir-
ing with pharmaceutical wholesaler McKesson
Corp. to inflate the average wholesale price of
hundreds of prescription drugs by 5%.

A federal judge in Boston last week gave
preliminary approval to a settlement in which
First DataBank would pay $1 million to insur-
er and health plan plaintiffs and roll back the
5% markup it reported on 1,356 drugs. Inde-
pendently of the settlement, the company
announced that it would voluntarily adjust
reported AWP markups on other drugs and
cease publishing AWP data altogether within
two years after the adjustments.

The proposed deal replaces an earlier settle-
ment proposal that was rejected by the court
in January.

Though AWP is the basis for calculating
reimbursements under most PBM contracts,
First DataBank’s planned AWP adjustments
won’t likely translate into savings for plan
sponsors. PBM contracts typically included
clauses allowing renegotiation in the event of

such AWP changes, and PBMs will likely seek
to adjust the terms of their contracts to main-
tain their profit margins, consultants say.

“The measuring stick is changing, but I
don’t get the sense that underlying drug
prices are changing,” said Joshua Golden,
senior pharmacy consultant with Hewitt
Associates L.L.C. in Atlanta. “I don’t believe
it’s going to drive significant plan savings for
any client.”

On the other hand, PBM contract renegoti-
ations triggered by the settlement could give
plan sponsors a chance to work out better
deals for themselves, consultants add. Health
plans should demand more information from
PBMs if the First DataBank deal is approved,
including exactly how much they spent on
the roughly 1,356 drugs covered by the settle-
ment, the drugs’ AWPs, and discounts and
rebates applied, said Sean Brandle, vp and
national pharmacy practice leader for Segal
Co. in New York.

Health plans that “dive into the data” will
be in a better position to negotiate with PBMs,
he noted. One tactic, for example, would be
for sponsors to seek a cap on any increase in
the next year’s costs for certain classes of
drugs, such as diabetes medications, Mr. Bran-
dle said.

“Things like the whole AWP shake-up are
going to drive us to more realistic pricing,
eventually,” he said.

—By Douglas McLeod

HOW THE PRESIDENTIAL CANDIDATES DIFFER ON HEALTH CARE REFORM
JOHN MCCAIN

■ Would rewrite the tax code to add
employer-paid health insurance
premiums to employees’ taxable
income
■ Advocates providing a refundable
tax credit of $2,500 for individuals and
$5,000 for families to pay for
insurance premiums. Unused credits
could be deposited in health savings
accounts.
■ Would work with states to develop a
plan to provide coverage to those who
have been denied health insurance,
with premium assistance for those
whose incomes fall below certain
levels.
■ Supports government promotion of
walk-in clinics in retail outlets.
■ Supports reimportation of
prescription drugs and faster
introduction of generic drugs.
■ Supports tort reform legislation that
would shield doctors from lawsuits if
they follow clinical guidelines and
adhere to safety protocols.

BARACK OBAMA

■ Supports establishing a national plan
for those without employer-provided
insurance. Federal premium subsidies
would be provided to lower-income
individuals.

■ Advocates that employers that do
not offer or make a “meaningful”
contribution toward coverage pay a
percentage of payroll to the national
plan. Small employers would be exempt
from the “play or pay” mandate.

■ Endorses a national exchange to
allow individuals to buy health
coverage from insurers.

■ Supports federal reimbursement of
employer plans for a portion of
catastrophic costs.

■ Supports requiring all health plans to
extend coverage to employees’ adult
children up to age 25.

■ Supports mandating health plans 
to provide the same coverage for
mental disorders as other medical
conditions.



have problems with the qualified
risk manager definition in the Sen-
ate bill and we have to get that
amended. But we have high hopes
of moving that bill forward with the
acceptable definition.”

He had company in being opti-
mistic.

“Surplus lines is at least a 50-50
proposition for this year,” said Joel
Wood, senior vp at the Washing-
ton-based Council of Insurance
Agents & Brokers. “In a truncated
presidential election year, one has

to be realistic about the extent to
which Congress is going to resolve
anything, but the surplus lines legis-
lation is certainly the lowest-hang-
ing fruit in the regulatory reform
arena.”

“I think there’s a lot of interest in
it,” said Leigh Ann Pusey, chief
operating officer of the American
Insurance Assn. in Washington.
“There’s hope for a broader hearing
on insurance regulatory reform,
where it would be one of the sub-
jects discussed” by the Senate Bank-
ing Committee.

“I think the one piece of legisla-

tion that has any likelihood of 
passing through both chambers
would be the surplus lines and rein-
surance bill,” said Justin Roth,
senior federal affairs director in the
National Assn. of Mutual Insurance
Cos.’ Washington office. “This is
legislation that enjoys almost unan-
imous support among the insur-
ance industry.”

The outlook for the Insurance
Information Act, which was intro-
duced by Rep. Paul Kanjorski, D-Pa.,
is a bit murkier. He is holding a
hearing on the bill June 10.

“Rep. Kanjorski has introduced
legislation that would create the
Office of Insurance Information,
and we think that’s a good first step
leading to an optional federal char-
ter,” said RIMS’ Mr. Fleming.

“AIA has been strong supporter 
of that bill,” said AIA’s Ms. Pusey.
“It’s important legislation that
stands on its own no matter how
you feel about the optional federal
charter. It’s a very narrow pre-
emption. I think there’s a clear and
present need for this, but the
shrinking legislative calendar puts
everything under a clear reality
check.”

Still, she said she believes the
measure has a chance. “It seems to
have the bipartisan conceptual sup-
port that it needs to move quickly,”
she said.

Other observers said passage of
the Office of Insurance Information
measure looks unlikely this year.

“I think that the idea certainly is
more doable than the OFC bill,”
said Ben McKay, senior vp in the
Washington office of the Property
Casualty Insurers Assn. of America.
“It’s less grandiose; it was in the
Treasury Department blueprint for
financial services regulatory reform,
so you have executive branch sup-
port. Depending on how he crafts
it, (Rep. Kanjorski) could probably
put together a coalition of support-

ers. That would get it through the
House. Then we have to go to Sen-
ate, where there’s no activity now
and unlikely to be this year.”

“I think there’s a very good
prospect that the House will act on
this legislation,” said CIAB’s Mr.
Wood. “It is very difficult to argue
with the core logic of the creation of
an Office of Insurance Information
at the federal level, given the global
nature of the industry.” 

But Mr. Wood said he does not
expect enactment this year. “I think
in 2009 there will be a fully joined
debate to the extent there should be
federal pre-emption of state insur-
ance regulation.”

RIMS believes the RRG expansion
bill—the Increasing Insurance Cov-
erage Options for Consumers Act—
is “pretty easy legislation to pass
this year,” Mr. Fleming said.

Others were more cautious. 
“There is a chance in this

Congress, but the current version of
the bill needs some work,” said
Robert Myers, general counsel for
the National Risk Retention Assn.
and managing partner with Man-
ning, Morris & Martin L.L.P in
Washington. “We are working with
staff to make some changes that will
make the bill acceptable to every-
one.” 

“It’s on the list of things that
actually could go,” Mr. McKay 
said. “It’s been vetted; it’s been
revetted. In all likelihood, it would
pass as part of something else, but
anything could happen. It doesn’t
have a lot of detractors; it just 
doesn’t have enough momentum of
its own to get over that invisible
hump.”

“I don’t anticipate passage of the
legislation this year,” said the
CIAB’s Mr. Wood. “The political
barrier we’ve got is soft market con-
ditions,” he said, noting that the
impetus for the risk retention
groups had been a hard market.
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that unrealized losses on its credit
default swap portfolio totaled nearly
$6 billion in 2007, not the $1.5 billion
that had been previously reported,
based on revised valuation methods.
The insurer also reported that its
auditor found a “material weakness”
in its valuation procedures for last
year. Later in February, AIG took an
$11.5 billion pretax charge for
unrealized losses on the swaps in
2007, and took a further $9.1 billion
write-down in the first quarter of
2008. Several other financial
companies, including Goldman Sachs
Group Inc., Merrill Lynch & Co. and
Morgan Stanley, this year have
disclosed SEC requests that are
related to subprime mortgage
derivatives. AIG’s stock plummeted
amid a falling market Friday,
dropping 6.8% to a 52-week low of
$33.93.

Court: AIG must provide
documents to Greenberg
American International Group Inc.
must provide former Chief Executive
Officer Maurice R. Greenberg and
former AIG Chief Financial Officer
Howard I. Smith with legal
memoranda prepared before they
left the insurer in 2005, according to
the New York Court of Appeals. The
state’s highest court last week
rejected AIG’s appeal of an
intermediate appeals court ruling in
February that called for the insurer
to turn over the documents, said Mr.
Greenberg’s attorney, Nicholas A.
Gravante Jr. of Boies, Schiller &
Flexner L.L.P. Meanwhile, New York
Attorney General Andrew Cuomo
last week objected to Mr.
Greenberg’s request to delay a
deposition into allegations of
financial misconduct in a legal
memorandum filed with New York
State Supreme Court’s appellate
division. A spokesman for Mr.
Greenberg said the memo was filed
in response to Mr. Greenberg’s
request to delay the deposition until
he has the documents he needs to
adequately prepare. In his memo
opposing the stay, Mr. Cuomo said
that Mr. Greenberg “has had three

years to obtain evidence to prepare
and the time has come for him to sit
for a deposition. Whatever
outstanding document disputes he
has with third parties should not
delay his deposition any longer.”

TPA gives up N.Y. license
to settle investigation
Compensation Risk Managers L.L.C.
will surrender its license to do
business as a third-party
administrator in New York, amid
charges of mismanaging several self-
insured trusts in the state.
Poughkeepsie, N.Y.-based CRM
reached a settlement with the New
York State Workers’ Compensation
Board and agreed to surrender its
license and stop representing five
self-insured employers by Sept. 8.
CRM also agreed to transfer all
claims for the self-insured trusts that
it still administers to the WCB. The
subsidiary of Bermuda-based CRM
Holdings Ltd. admitted no
wrongdoing and was not ordered to
pay any fines.

Reinsurers’ combined ratio
increases in first quarter
U.S. reinsurers reported a 95.2%

combined ratio for the first quarter
of 2008, a deterioration from the
89.8% reported by a comparable
group a year ago, according to a
survey of 20 reinsurers by the
Washington-based Reinsurance
Assn. of America. The 95.2%
combined ratio reflects a 67.4% loss
ratio and a 27.8% expense ratio,
according to the RAA. Among other
results, net premiums written
increased by 1% to $6.8 billion from
the year-ago period, and
policyholder surplus increased 2.3%
to $75.32 billion.

Noted
Commercial pprrooppeerrttyy//ccaassuuaallttyy
iinnssuurraannccee  rraatteess dropped an average
11% in May compared with the same
month a year earlier, MarketScout
reports….UUnniitteeddHHeeaalltthh  GGrroouupp  IInncc..
has purchased a minority stake in
Fidelity Sedgwick Holdings Inc., the
parent company of Sedgwick Claims
Management Services Inc….MMaarrsshh  &&
MMccLLeennnnaann  CCooss..  IInncc.. is seeking a new
chief financial officer to succeed
Matthew B. Bartley, who is leaving
the company after less than two
years in the role. Mr. Bartley will
remain at MMC to ensure an orderly
transition.

News
In Brief
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Stock Index
[6/2-6/6]

Up-to-the-minute data for all 82
companies that comprise the 
BI Stock Index can be found at 
www.IndustryFocus.com.

LARGEST GAINS

SCOR S.A. . . . . . . . . . . . . . . . . . 3.57%

CIGNA Corp. . . . . . . . . . . . . . . . 2.34%

IPC Holdings Inc. . . . . . . . . . . . 2.22%

RLI Corp. . . . . . . . . . . . . . . . . . . 1.37%

CNA Financial Corp. . . . . . . . . . 1.32%

LARGEST LOSSES

Ambac Financial Group. . . . . -24.92%

MBIA Inc. . . . . . . . . . . . . . . . . -21.84%

Citigroup Inc. . . . . . . . . . . . . . -8.36%

Fairfax Financial Holdings . . . -7.97%

AXA. . . . . . . . . . . . . . . . . . . . . . -7.91%

Source: Financial Content Inc. 
http://financialcontent.com

Percentage change of BI Stock Index
vs. key indicators

BI STOCK INDEX �
2654.83 -4.06%

DOW JONES �
12209.81 -3.39%

S&P 500 �
1360.68 -2.83%
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RIMS: Heads to Capitol Hill to lobby for reforms

INSURANCE INDUSTRY REFORM
THE NONADMITTED AND REINSURANCE REFORM ACT—H.R. 1065, 
PASSED BY THE HOUSE IN 2007

■ Would allow brokers for large policyholders to seek coverage directly
from the nonadmitted market, provided the policyholder employs a
“qualified risk manager.”

■ Would simplify regulation of nonadmitted insurers by subjecting them to
the premium taxes of policyholders’ home states. States would create a
compact to allocate taxes collected.

■ Would subject reinsurers only to solvency laws of their domicile state in
most cases.

THE INSURANCE INFORMATION ACT—H.R. 5840

■ Would establish a new Office of Insurance Information within the
Treasury Department.

■ The office would receive, analyze, collect and disseminate data and issue
reports on all lines of insurance except health insurance.

■ The office would establish federal policy on international insurance
matters.

■ In limited circumstances, the office could pre-empt state insurance laws
regarding non-U.S. insurers.

THE INCREASING INSURANCE COVERAGE OPTIONS FOR CONSUMERS ACT—H.R. 5792

■ Would allow risk retention groups to provide members with commercial
property coverage.

■ Would require RRGs to implement corporate governance
recommendations suggested by the Government Accountability Office 
in 2005.

■ Would reduce the likelihood of state insurance regulators illegally
interfering with RRGs licensed in other states.

Source: www.thomas.gov



A fantasy sports distribution company completed a sweep of Major League Baseball when the
U.S. Supreme Court refused to hear a case challenging the use of MLB players’ names and statis-
tics. 

Without comment, the justices last week declined to hear the case, upholding a ruling
last October by the 8th U.S. Circuit Court of Appeals in St. Louis. The appeals court ruled

that C.B.C. Distribution & Marketing Inc. does not need to be licensed by the Major
League Baseball Advanced Media L.P. or the Major

League Baseball Players Assn. to use players’
names in its fantasy leagues. 

In its 2005 federal court
complaint, St. Louis-based
C.B.C. argued it had the right
to use, without license, the
names and statistics of MLB

players in connection with its
fantasy baseball products. 

In a counterclaim, MLB’s interactive media and Internet com-
pany, MLB Advanced Media, argued that C.B.C.’s fantasy base-
ball products violated players’ publicity rights, which had been
licensed to Advanced Media through the MLB Players Assn.

However, a federal judge and the appeals court sided
with C.B.C. in holding that its First Amendment rights
trumped Missouri’s law on publicity rights. The Supreme
Court made it 3-0 for C.B.C. in refusing to hear the case.
In response to the ruling, MLB officials told reporters
they were “considering our options at this time.”

“This (decision) marks potentially the single
biggest day in the history of fantasy sports indus-

try,” Jeff Thomas, president and chief executive offi-
cer of Fantasy Sports Trade Assn. and Sportsbuff.com,

said in a statement.
The case has a further sweeping effect as some 19.5

million people play fantasy sports, including football, bas-
ketball, auto racing and golf, according to the FSTA, which
has 140 member companies. 
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Health experts
study benefits
of video games
Parents concerned about whether junior’s video
game addiction is keeping him from exercising
soon may be able to breathe a sign of relief.

Researchers are finding that not only do video
games improve eye-hand coordination, but
many of them may actually improve players’
health.

To test this theory, the Robert Wood Johnson
Foundation has awarded $2 million in grants to
finance 12 different studies of a variety of video
games, including PlayStation’s EyeToy and the
Nintendo Wii. 

The studies will investigate whether motion-
based games help stroke patients progress faster
in physical therapy, or whether a virtual world of
a game can prevent real-world relapses of recov-
ering addicts. One study will examine whether a
breath biofeedback video game can improve cys-
tic fibrosis patients’ self-administration of
inhaled medicines. Yet another study will inves-
tigate the health impact of online mobile phone
games for people with type 2 diabetes.

“Previous studies and clinical trials have
shown that well-designed interactive games can
significantly improve players’ health-related
knowledge, skills, behaviors and outcomes,” said
Debra Lieberman, who heads up Health Games
Research program at the University of California-
Santa Barbara and is a lecturer in the university’s
department of communication. Health Games
Research is funded by a separate $8.25 million
grant from RWJF’s Pioneer Portfolio, which sup-
ports innovative projects that lead to improve-
ments in the future for health and health care.

“The 12 new studies will give us deeper
insights into how and why certain game designs
are compelling, fun and effective, and for which
types of people,” Ms. Lieberman said in a state-
ment. “This work will yield a broad spectrum of
validated game design principles that game
designers will be able to use to enhance the effec-
tiveness of future health games and game tech-
nologies.”

Dose of reality in fight
over fantasy baseball

Contributing: Jeff Casale, Matt Scroggins,
Joanne Wojcik

Concerned about
racking up big legal
bills fighting your
insurers over claims?
Don’t get mad—
get…more insurance?

That’s the idea
behind a new offering
from Swett & Craw-
ford Group Inc.,
which last week
unveiled a product
called Claims Dispute
Insurance.

According to a
statement from the
Atlanta-based whole-
saler, the coverage
will provide up to
$250,000 for legal
expenses “in connec-
tion with an insur-
ance company’s
denial of coverage.” 

Swett & Crawford
notes that the cover-
age is not available
for certain lines, such
as workers compensa-
tion and medical
insurance. 

No disputing this
kind of coverage may
get some takers. But
what happens if a
claim under this new
policy gets denied?

Comp fund seeks to reform would-be jackasses 
Sword fights with cattle prods, rolling
down a hill in a tractor tire and being
flung in a shopping cart across a parking
lot are among video entries on the Mon-
tana State Fund’s No Jack Web site pro-
moting safety in the workplace. 

A play on the MTV Networks show
“Jackass,” the state workers compensa-
tion insurer late last month launched the
youth-oriented safety campaign. 

In “Shopping Cart Bungee,” a group of
supermarket employees attempt to
slingshot a co-worker sitting in a shop-
ping cart off of a ramp. Just before the
launch, an employee bystander states,
“This has got to be the dumbest thing
I’ve ever seen.” 

Instead of hitting the ramp and soar-

ing as planned, the cart careens into a
parked car with the daredevil flying over
the hood and the co-workers scattering
in all directions. The clip ends with 
the message “Don’t be a jackass at
work.”

According to MSF, nearly 1,000 Mon-
tana workers ages 16 to 24 are injured

on the job each year. While the group
makes up 17% of the state’s population,
it accounts for some 22% of MSF claims,
a trend it hopes the humorous approach
will help reverse. 

“No Jack may seem silly to some
adults, but they’re not our target audi-
ence,” said Carl Kochman, MSF’s com-

munications and public relations leader.
“We know kids today receive their
information by viewing YouTube and
similar outlets. This is the best vehicle
for us to spread our message to young
workers.”

In addition to submitting and watch-
ing videos, Montana residents can take

a quiz and enter a contest to win one
of four Nintendo Wii videogame con-
soles. The contest runs through June
22. 

“Being safe in your workplace starts
with being smart,” says the Web site at
www.nojack.net. “And being smart starts
here. Sorta.”

Seattle Mariners
outfielder Ichiro
Suzuki has been a
favorite among fan-
tasy baseball players
because of his speed
and high batting
average. 

REUTERS





Insurance and services provided by member companies of American International Group, Inc. (AIG), 70 Pine Street, Department A, New York, NY 10270.

www.aig.com

WE’VE GOT YOU COVERED.

THE STRENGTH TO BE THERE.SM

®

Whether it’s the personal liability of an independent director of a multinational corporation, the accident risks of a U.S. 
contractor in a far-off war zone, or workers’ compensation on Main Street, the AIG companies can cover it. As the nation’s 
largest provider of commercial insurance, we insure risks large and small for public, private and nonprofit organizations. 
The AIG companies have a full range of innovative products, expert claims services and the financial strength you can 
count on. Rely on the AIG companies to cover your business–call your broker or e-mail commercialinsurance@aig.com.
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