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D&O market expected to tighten further

WorldCom adds to D&O 1lls

WorldCom is under scrutiny after it disclosed that billions of dollars in
expenses were improperly accounted for, falsely inflating profits.

By ROBERTO CENICEROS

Corporations that restate their fi-
nancial reports to correct errors
may find insurers less willing to un-
derwrite liability insurance coverage
for their directors and officers.

Just as companies are scrutinizing
their accounting practices for po-
tential problems in the wake of sev-
eral recent high-profile scandals—
including the one now embroiling
WorldCom Inc.—insurers also are
looking to avoid any circumstances
that could prompt lawsuits against
insured directors and officers. In ad-
dition to raising rates and tighten-
ing coverage terms, D&O insurers
also are backing away from writing
new and renewal coverage for the

telecommunications industry.

Clinton, Miss.-based WorldCom
has at least $100 million in D&O
insurance coverage. The increasing
possibility that WorldCom will be
sued—along with losses from other
accounting scandals and a continu-
ing trend of shareholder class-ac-
tion litigation—will exacerbate an
already-tightening D&O market.

“It’s going to blow the lid off the
D&O market,” said Christopher E.
Mandel, the president of the Risk &
Insurance Management Society
Inc., “at least for companies whose
balance sheet and income state-
ments are so complex people have
trouble understanding what they
do and how they do it.”

See WORLDCOM/page 40
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Employers
farewell in

hagh court’s
last term

By MARK A. HOFMANN

WASHINGTON—Businesses received fa-
vorable rulings on a range of employment
liability issues before the U.S. Supreme
court during its just-completed term, and
are already looking ahead to the next term,
when an important punitive damages case
is on the court’s docket.

The high court favored employers in
three out of four major cases interpreting
their obligations under the Americans
With Disabilities Act, as well as in a major
case involving their obligations under the
Family Medical and Leave Act.

In the fourth major ADA case, though,
the justices held that employment arbitra-

See SUPREME/page 42
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Medicare drug benetit
seen as unlikely this year

Bipartisan agreement on best approach still lacking

By JERRY GEISEL

WASHINGTON—When it comes to adding a pre-
scription drug benefit to the federal Medicare
program, a legislative replay of 2000 almost cet-
tainly is in the making.

Two years ago, the House of Representatives
passed a bill that would have given Medicare re-
cipients a new prescription drug benefit. But, as
elections neared, the Senate failed to act and the
legislation died.

A similar scenario for this congressional ses-
sion is almost certain, benefit experts say. The
House, on a largely partisan 221-208 vote, last
month approved legislation that would add a
voluntary prescription drug benefit to Medicare.
The legislation, H.R. 4954, was backed by Ways
and Means Committee Chairman Bill Thomas,
R-Calif.

Senate Democrats are expected to unveil their
bill later this month. Even if the Senate passes a
measure, though, the likelihood that Republi-
cans and Democrats can forge a compromise bill
before the session ends later this fall and that
President Bush will sign it is about zero.
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“Right now, the odds of reaching an agree-
ment are slim,” said Frank McArdle, a consultant
with Hewitt Associates Inc. in Washington.

“For passage, legislation of this magnitude
must have broad bipartisan support and that is
virtually absent,” Mr. McArdle said.

Indeed, many say that legislators’ motivation
in crafting Medicare drug benefits legislation is
not to get a bill passed but to gain political ad-
vantage.

“Each side is presenting a bill to prevent the
other side from trying to gain credit,” said Henry
Saveth, an attorney with Mercer Human Re-
source Consulting in New York.

“It really is posturing,” added Gretchen Young,
vp-government affairs in the Washington office
of Aon Consulting.

If a standoff does result, employers with retiree
health care plans will lose what could be a finan-
cial windfall.

The House-passed bill could shave billions of
dollars off employers’ retiree health care bills and
possibly slow the current trend of employers ter-
minating retiree health care plans.

See MEDICARE/page 41

PBGC surplus
declining

The Pension Benefit Guaranty
Corp., whose surplus had grown so
large that benefit lobbying groups
said it was time for Congress to
lower premiums that employers
pay the agency, now is seeing that
surplus dwindle amid big pension
plan terminations and investment
losses. At its high
point at the
end of fiscal
year 2000,
the PBGC
had a

FEE surplus of

1% GOVEDMMENT AGENEY $97

billion. By the end of fiscal 2001,
the surplus slipped to $7.7 billion
and, based on an unaudited
projection, was less than $5 billion
as of April 30. And the surplus
could fall even more, PBGC
Executive Director Steve
Kandarian told the House Ways
and Means Oversight
subcommittee last month, as more
troubled companies fail and their
underfunded plans are terminated
and taken over by the PBGC. Amid
a deteriorating financial situation,
the PBGC is carefully monitoring
financially troubled companies
with underfunded plans, Mr.
Kandarian said. Among other
things, the agency is considering
whether it should terminate the
plans of troubled sponsors now to
prevent even bigger losses in the
future, he said.

Xerox faces suit
over 401(k) losses

After accounting errors forced
Xerox Corp. to restate $6.4 billion
in revenues for the past five years,
the company now faces a lawsuit
from participants and beneficiaries
in its 401(k) plan. The suit, which
seeks class-

action ll-
status, was . |
filed July 1in

federal court in
Connecticut.
It alleges
that Xerox,
its plan administrators and its
board breached their fiduciary
duties under the Employee
Retirement Income Security Act
because they knew about or
should have known about
guestionable and potentially
unlawful practices that made
Xerox's stock an inappropriate
investment. Xerox's 401(k) plan
See LATE NEWS/next page
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Cyber-terrorism may
increase D&O liabilities

If terrorists attack computer
networks, directors and officers of
public companies could face
increased liabilities. Page 4

A bolt that
makes him blue

Editor Paul D. Winston is struck—
and saddened-to learn of the
lengths to which a U.S. energy
company must go to protect itself
from liability in circumstances that
common sense would say are
unimaginable. Page 6

Insurers risk
alienating customers

Unless some equilibrium returns to
the insurance market, buyers will
be driven to seek alternatives.
Insurers need to remember this or
risk alienating their customers, this
week's editorial says. Page 8

U.K. safety agency

proposes reforms

The U.K. Health and Safety
Executive suggests that making
employers bear more of the costs
of work-related injuries and iliness
would lead to improved workplace
safety. Page 31

Norwegian insurers
propose mandate

Norway's insurance industry
proposes the mandatory purchase
of terrorism coverage to better
spread the risk. Page 31

Bill aims to curb
moves offshore

The House Ways and Means
Committee chairman proposes
legislation that would make it less
attractive for U.S. companies to
reincorporate in offshore
domiciles. Page 37
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CONTINUED FROM PAGE ONE
permits participants to contribute up
to 18% of their pay into the plan and
to direct their contributions to
various investment options, including
a fund that invests solely in company
stock. Xerox stock, which traded at
about $60 a share in 1999, was
trading at just under $7 at the end of
last month.

Fremont Comp
acquired by EICN

Employers Insurance Co. of Nevada
has completed its acquisition of the
insurance operations of Glendale,

Fremont Comp

Calif.-based Fremont General Corp.
The acquisition of the Fremont
Compensation Insurance Group,
effective Monday, gives EICN
renewal rights to Fremont's book of
workers compensation business.
EICN will operate the new business—
with policyholders in California,
Colorado, Idaho, Montana and Utah-
under the name Fremont Employers
Insurance Co. Inc., a wholly owned
stock subsidiary. EICN is a mutual
insurance company with more than
11,000 Nevada policyholders. Prior to
the acquisition, Fremont Comp. held
a similar number of policies and
generated around $120 million in
annual premiums. Revenues for EICN
are expected to double with the
acquisition, and about 240 Fremont
employees will join EICN. Terms of
the deal were not disclosed.

IBM, Fidelity enter
outsourcing deal

IBM Corp. has agreed to outsource
its benefits administration to Fidelity
Investments, and the two companies
will begin jointly marketing each
other's services. In the outsourcing
arrangement, about 450 employees
in IBM's Raleigh, N.C.-based
Employee Service Center who
provide human resource transaction
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and administrative support to the
company'’s U.S. employees and
retirees will become Fidelity
employees Aug. 1. Initially, the former
IBM employees will continue to
administer only IBM's benefits,
though they eventually will be
administering benefits for other
employers, a Fidelity spokesman
said. Fidelity also plans to expand the
service center to accommodate
growth in its human resources
payroll and benefits outsourcing
business. Under a separate joint
marketing agreement, IBM will refer
its business-consulting clients in
need of benefits outsourcing
services to Fidelity and Fidelity will
refer its benefits outsourcing clients
in need of business-consulting
services to IBM, the spokesman said.
Fidelity, a unit of Boston-based FMR
Corp., administers defined
contribution, defined benefit and
health and welfare plans.

Chase suit charges
insurers with fraud

JPMorgan Chase Bank is leveling
fraud charges in an amended lawsuit

against 11 insurers that guaranteed
$1.9 billion in oil and gas deals
between the bankrupt Enron Corp.

and an offshore entity financed by
Chase. The filing counters insurers’
claims that the transactions were
fraudulently disquised loans that
Enron used to inflate its balance
sheet and earnings. Chase now
charges that the insurers knew that
oil and gas contracts between Enron
and Mahonia Ltd.—a Jersey, Channel
Islands, entity—were part of a
financing transaction between Chase
and Enron. The bank alleges the
insurers knew that surety bonds they
issued on the deals might violate
state laws barring them from
underwriting financial guarantees,
but never told Chase. The insurers
are seeking to rescind the bonds;
they have charged that Chase and
Mahonia never intended to take
delivery of oil or gas and the deals
were a sham intended to disquise
Chase loans to Enron. In its amended
filing, Chase said that “nothing about
the transactions was disquised” and
that insurers knew the surety bonds
"were part of financing transactions
in which funds advanced by
JPMorgan Chase to Mahonia were
ultimately used by Enron for general
corporate purposes, not to secure
future sources of the oil and gas to
be delivered.”

Life insurers’ portfolios
exposed to WorldCom

The U.S. life insurance industry had
about $5.3 billion in WorldCom Inc.-

Check out Businessinsurance.com
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related investments as of year-end
2001, or about 2.4% of its total
consolidated statutory capital of
$198 billion, according to a report
issued by Moody's Investors Service
Inc.in New York. No U.S. life insurer
was significantly exposed, however,
to WorldCom, which has recently
come under fire for its accounting
practices (see story, page 1), Moody's
said. Five insurers accounted for
30% of the entire industry’s total
WorldCom exposure, Moody's said.
They are: New York-based American
International Group Inc., with an
exposure of $415 million; Newark,
N.J.-based Prudential Insurance Co.
of America, $321 million; Baltimore-
based AEGON USA, $317 million;
Milwaukee-based Northwestern
Mutual Life Insurance Co., $285
million; New York-based
Metropolitan Life Insurance Co.,
$277 million. An AIG spokesman said
the insurer’s total exposure is now
about $350 million, which is "“not
material to AlG,” and an AEGON
spokeswoman said the insurer’s
exposure is now less than $200
million. A Prudential spokeswoman
noted that the company has
significantly reduced its exposure
since last year. A MetLife spokesman
had no comment, and Northwestern
officials could not be reached.

Briefly noted

The Environmental Protection
Agency's inspector general’s office
reported that funding shortfalls
would slow the pace of cleanup at 33
Superfund sites. Federal funds for
Superfund cleanup have dwindled
since Congress refused to reinstate
special Superfund taxes in 1995.
President Bush opposes reinstating
the taxes, a position shared by
business and insurers that want the
controversial environmental cleanup
program to undergo substantive
liability reform before taxes are
reinstated.... Martin Markoff has
been appointed managing director of
the Continental European operations
of Guy Carpenter & Co. Inc. He
previously was chief operating
officer of Allianz Global Risk.

US Airways opts for independent management of plan holdings in its own stock

Airline taps tiduciary for pension plans

By JERRY GEISEL

ARLINGTON, Va.—In an unusual
move, US Airways Inc. has named
an Aon Corp. unit as an indepen-
dent fiduciary to
manage the finan-
cially troubled air-
line’s common
stock held in the
company’s defined contribution
plans.

In a letter to plan participants, US
Airways Vp of Human Resources
and Development John C. Honor
Jr. said the appointment of Aon
Fiduciary Counselors Inc. as inde-
pendent fiduciary “ensures that de-
cisions regarding the US Airways
stock held by the retirement plans
are made solely in the interests of
plan participants and beneficiaries
and avoids any real or perceived
conflict of interest in connection
with these decisions.”

Mr. Honor said the airline be-
lieves that using an independent
fiduciary is the “most prudent
course of action, given our current
challenges and the uncertainties

facing us.” Arling-

ton, Va.-based US
U-S AIRWAYS Airways has
warned that, due

to massive losses,
it will have to restructure, possibly
through a Chapter 11 bankruptcy
reorganization.

As independent fiduciary, Aon
Fiduciary Counselors will have au-
thority to continue, restrict or ter-
minate the investment of defined
contribution plan assets in US Air-
ways stock.

US Airways’ move marks what
may well be the first time an em-
ployer voluntarily has sought an in-
dependent fiduciary for its defined
contribution plans, said Nell Hen-
nessy, a senior vp with Aon Con-

e

sulting in Washington.

Indeed, US Airways’ voluntary
move stands in sharp contrast to
the actions of Enron Corp., which
selected an independent fiduciary
for several of its pension and sav-
ings plans only after receiving pres-
sure from the Labor Department. In
March, State Street Bank & Trust re-
placed an Enron administrative
committee that had served as the
plans’ fiduciaries.

That move came after numerous
lawsuits were filed by Enron 401 (k)
participants, charging that Enron
had breached its fiduciary duties by
misleading “participants and bene-
ficiaries of the savings plan about
the company’s earnings prospects
and business conditions,” which
encouraged participants to contin-
ue to make investments in Enron
shares. Collectively, Enron defined
contribution plan participants lost
more than $1 billion as the value of

Enron shares fell last year from a
peak of $80 to less than $1.

US Airways’ defined contribution
plan participants also have seen the
value of their investments in US
Airways decline as the company’s
stock price has fallen sharply. On
Sept. 1, 2001—10 days before the
terrorist attacks led to a drastic
falloff in air travel and massive loss-
es for the nation’s airlines—US Air-
ways shares were trading at just
over $12, compared with just over
$3 last week.

Unlike Enron, though, whose
plan participants’ investments were
overwhelmingly concentrated in
company stock, US Airways defined
contribution plan participants’ in-
vestments have been more diverse.
As of Dec. 31, 2001, just under 10%
of plan participants’ investments,
or about $92 million, was in com-
pany stock held through a master
trust.
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Liability probed
Aircraft

collision
unlikely
to shake
market

By STACY SHAPIRO

UEBERLINGEN, Germany—Although
last week’s midair collision of a car-
go plane and a Russian passenger
jet won't be a major loss to the avia-
tion insurance market, it will raise
complex questions over who was li-
able and whose insurers will have to
pay passenger compensation.

At 11:36 p.m. on July 1, a
Bashkirian Airlines Tupolev 154,
carrying 69 people—including 52
children—from Moscow to Barc-
elona, Spain, collided with a Boeing
757 cargo plane operated by DHL
Worldwide Express over Ueberlin-
gen, Germany. The DHL plane,
which had a crew of two, was
bound for Brussels, Belgium. Every-
one on board the two aircraft per-
ished, though, remarkably, no one
was injured on the ground despite
wreckage spreading over a 20-mile
radius.

Everyone on board the
two aircraft perished,
though, remarkably, no
one was injured on the
ground despite wreckage
spreading over a 20-mile
radius.

The total hull and liability loss re-
sulting from the collision is expect-
ed to be low and may not even
reach $45 million if international li-
ability limitations are enforced.
This total would include the value
of the DHL Boeing 757, which was
insured for $38 million, according
to market sources. Under the War-
saw Convention, as amended by
the Hague Protocol, there will be a
liability limitation of $20,000 per
passenger on the Russian flight if
Bashkirian Airlines is found to be at
fault.

If, however, DHL or the Swiss air
traffic control are found to be re-
sponsible for the disaster, then the
liability cap would not apply. DHL
is a cargo carrier and thus is not
governed by Warsaw rules, which
apply to passenger flights; and the
liability of Swiss air traffic control
would be governed by local Swiss
law, according to attorneys in Lon-
don.

The Bashkirian hull and liability
insurance is placed in the local Rus-
sian market and reinsured with a
Russian company called Avicos.
The Russian airline carries excess li-
ability coverage for an unknown

See COLLISION/page 43
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IRS clarifies status of DC plan
‘restorative’ payments

By JERRY GEISEL

WASHINGTON—Payments that
employers make to defined contri-
bution plans to compensate partici-
pants for losses resulting from an
actual or feared breach of fiduciary
duty are not considered regular
plan contributions and are exempt
from nondiscrimination tests and
other government restrictions, the
Internal Revenue Service says.
Employers can kick in what the
IRS calls “restorative” payments due
to an action or failure to act that
creates a “reasonable” risk of liabili-
ty for a breach of fiduciary duty,
the IRS said recently in Revenue

Ruling 2002-45.

Restorative payments are not
considered plan contributions and
thus would not be subject to vari-
ous government rules, such as those
that limit the amount of money
that can be contributed to a 401(k)
plan or link the amount of 401(k)
deferrals that can be made by high-
ly compensated employees to con-
tributions made by rank-and-file
employees.

The ruling, though, does not ap-
ply to payments an employer might
make to a plan to make up for losses
due to market fluctuations. Such
payments would be considered plan
contributions and thus be subject

to normal contribution limits and
nondiscrimination testing.

The ruling resolves what Kyle
Brown, an attorney with benefit
consultant Watson Wyatt World-
wide in Washington, calls a gray
area.

Court-mandated contributions
made to a plan had been considered
restorative payments and exempt
from contribution limits and
nondiscrimination testing.

But less clear were situations
where employers feared potential li-
ability for a fiduciary breach and
wanted to make payments to a plan
and thus head off a lawsuit from
plan participants. The IRS ruling,

published last month, ends that un-
certainty.

“You don’t have to wait for litiga-
tion” to make payments, Mr.
Brown said.

In its ruling, the IRS lays out a sit-
uation where payments to a defined
contribution plan would be consid-
ered restorative. In that situation,
an employer makes a payment to
the plan after it determines, based
on relevant facts and circum-
stances, that it is exposed to reason-
able risk of liability for breach of
fiduciary duty, even though no law-
suit has yet been filed.

In reaching this conclusion, the

See IRS/page 37

A wildfire burns out of control in Pine Valley, Calif., while a building in Pinedale, Ariz., is shown destroyed
(inset), after the Rodeo/Chediski fires wept through the community, near Show Low, Ariz.

Insurers expecting at least $25 million in losses

Wildfires triggering claims

By NICOLE VOGES

The wildfires that scorched several Western states
this summer are beginning to have an impact on
property insurers.

Insurers have already dispatched adjusters to hard-hit
areas of Arizona and Colorado, and the Insurance Ser-
vices Office Inc.’s Property Claim Services unit last week
assigned a catastrophe number to the Chediski-Rodeo
fire in Show Low, Ariz., noted a spokesman for ISO in
Jersey City, N.J. PCS issues catastrophe numbers when it
estimates insured property losses reach at least $25 mil-
lion.

ISO is continuing to monitor the fires, though the
spokesman was not immediately able to provide a loss
estimate.

Much of the property involved in the Chediski-
Rodeo fire is occupied by the Fort Apache Indian
Reservation. That fire has already destroyed about
420 homes, and many more were evacuated, accord-
ing to press reports.

P.J. Crowley, a vp at the New York-based Insurance
Information Institute, said the fires are not yet com-
parable in scale to major earthquakes and tornadoes.
Because many of the fires have not been 100% con-
tained, however, estimates on total loss are purely
speculation, he said. Property damage claims are

“likely to remain, under current circumstances, in
the primary insurance layer, not the reinsurance lay-
er of coverage,” he said.

Until recently, much of the damage has occurred on
federal land, which has minimized its effect on private
insurers, the ISO spokesman said.

Other states experiencing wildfires include Georgia,
Montana, New Mexico, South Dakota, Utah and
Wyoming, according to the National Interagency Fire
Center’s Web site.

Boise, Idaho-based NIFC, an organization that com-
bines resources from several federal agencies, estimates
that fires have consumed nearly 3 million acres thus far
this year, compared to 1 million for the same period in
2001.

Insurance claims from the fires outside Arizona so far
have been limited, loss adjusters said.

Jeff Davis, Denver branch manager for Parsippany,
N.J.-based GAB Robins, noted that even though most
of the Colorado fires are being contained, evacua-
tions continue. “It’s mostly residential, so it’s been a
slow process on people making claims.”

“The industry is in a bit of a holding pattern right
now,” said Rob Myers, executive vp at GAB Robins in
Parsippany. “There’s a whole range of potential
claimant possibility, but no one knows until we can
get into these areas.”

e
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Society for Human Resource
Management Conference

Worker
inquiries
must be

carefully
handled

By MICHAEL PRINCE

PHILADELPHIA—Employers must
exercise caution when investigating
employees for potential wrongdo-
ing, because missteps could expose
them to liability, an employment
attorney warns.

If an investigation were to be car-
ried out incorrectly or if it were to
venture into an employee’s private
life, it could lead to a lawsuit that
not only could overturn any pun-
ishment handed out to the employ-
ee but also could result in a large
damage award against the employ-
er, said Robert Gregg, an attorney
with Boardman, Suhr, Curry & Field
L.L.P. in Madison, Wis.

An investigation must carefully
balance the legal rights and the
sometimes-competing expectations
of a variety of employees, Mr. Gregg
noted.

For example, he said, in a sexual
harassment investigation, both the
accuser and the accused may be-
come upset—and may have a cause
of action against the employer—be-
cause of the way the investigation
was conducted.

“Often, no matter what you do,
nobody is happy,” Mr. Gregg told
attendees at the 54th annual con-
ference of the Society for Human
Resource Management, held in
Philadelphia late last month.

Mr. Gregg said that the first step
in protecting an employer, to be
taken before it begins an investiga-

See SHRM/page 28
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Lack of readiness for attacks on computer systems could result in liabilities

Companies urged to prepare for cyber-terrorism

By GAVIN SOUTER

NEW YORK—Directors and officers
of public companies could face in-
creased liabilities if heightened fears
of cyber-terrorism attacks prove jus-
tified, a panel of experts warns.

After a cyber-terrorism attack, di-
rectors and officers will likely be
scrutinized to ascertain whether
they had done enough to prevent
such an attack.

The terrorist attacks of Sept. 11
increased fears about all types of ter-
rorism, said Alice S. Fisher, deputy

assistant attorney general at the
U.S. Department of Justice in Wash-
ington. And the al Qaeda terrorist
organization made it clear, even be-
fore the attacks, that it would target
U.S. citizens and buildings, she
added.

“The U.S. infrastructure is a
prime target,” said Ms. Fisher at a
seminar on corporate governance
sponsored by Marsh Inc. in New
York late last month.

Given the growing dependence
of many elements of the nation’s
infrastructure on computers, terror-

ists may view cyber-terrorism as an
effective way to carry out attacks,
Ms. Fisher said. “Although there has
been no cyber-terrorism attack yet
that we’ve prosecuted, we are very
sensitive to this possibility,” she
said.

The most likely targets for a cy-
ber-terrorism attack, according to
Ms. Fisher, are organizations in-
volved in telecommunications,
banking and other financial ser-
vices, electrical power, oil and gas
pipelines, transportation networks
and other distribution systems,

emergency services, government
operations and food supply.

Those companies also face
heightened expectations regarding
corporate governance, said James E.
Tyrrell, a managing partner of law
firm Latham & Watkins in Newark,
NJ.

Previously, company directors
would not be held liable for losses if
they showed a “a reasonable duty of
care,” he said.

“But post-Enron, judges and ju-
ries won't allow you to be that pas-
sive. They require now that you
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have an affirmative duty of over-
sight,” Mr. Tyrrell said.

That duty of oversight includes a
requirement that board members
obtain sufficient information to
make governance decisions and
that they have adequate due dili-
gence systems in place, he said.

For example, boards cannot just
hire outside experts to advise them
on matters such as security against
cyber-terrorism, Mr. Tyrrell said.
“You have to make sure that this
person has the necessary expertise
to address the problem,” he said.

Company boards should ensure
protocols are in place to protect
their companies against cyber-ter-
rorism attacks, said Christopher
Keegan, vp and regional practice
leader of e-Business Solutions at
Marsh in New York.

‘Although there has been
no cyber-terrorism
attack yet that we've
prosecuted, we are very
sensitive to this
possibility.’
Alice S. Fisher
U.S. Department of Justice

First, boards should ensure that
they focus on the area of their busi-
ness that could suffer the most from
cyber-attacks, he said. In some cas-
es, that area might be e-mail or on-
line trading or another Internet-re-
lated function, he said.

Directors should also actively
promote “safe behavior” by having
competent personnel in place and
informing them of their expecta-
tions for the management of com-
puter systems, Mr. Keegan said.

They should also ensure that
technical solutions, such as fire-
walls, are in place, he said.

Directors should also reward em-
ployees for complying with security
protocols and ensure that deter-
rents are in place for breaches of se-
curity, Mr. Keegan said.

Directors should also ensure that
an aggressive intrusion detection
system is in place and that the orga-
nization has a recovery plan in the
event of a cyber-attack, he said.

Having done what they can to re-
duce the risk of a cyber-attack, di-
rectors and officers should also re-
view what insurance coverage ar-
rangements they have in place, Mr.
Keegan said.

In many cases, terrorism coverage
has been excluded from insurance
policies since the Sept. 11 attacks he
said.

However, specialist cyber insur-
ance policies do not exclude cover-
age for terrorism losses, Mr. Keegan
said.

“They have continued to take
that tack because the defenses are
similar to defenses against hackers,”
he said.

The policies typically can cover
theft of information, copyright in-
fringement, security liability,
software errors and omissions liabil-
ity and loss of data, Mr. Keegan
said.
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Submission deadline for nominations is Aug. 2

o

Business Insurance

BI to profile up-and-comers

Business Insurance is accepting nom-
inations for its upcoming special

feature, “35 Rising
Stars.” The feature
report, which coin-
cides with BI's 35th
anniversary, will ap-
pear in the Oct. 7 is-
sue and will profile
35 up-and-coming
insurance industry
professionals whom
risk and benefit
managers  should

know and keep an eye on.
The people selected will be drawn

from the ranks of property/casualty
and life/health insurance compa-

nies, reinsurers, bro-
kers, managed care
organizations, risk
management and
employee  benefit
consulting firms and
third-party adminis-
trators.

BI intends to pro-
file  professionals
who have had signif-
icant accomplish-

ments in these fields and who are
more success and

achievement in the future. Nomi-
nees must be no older than age 50
as of Oct. 7.

A panel of BI editors will choose
the 35 Rising Stars from nomina-
tions received. To be considered by
the editors of Business Insurance,
completed nomination forms must
be submitted by the deadline of
Aug. 2, 2002.

Nomination forms and guide-
lines for the 35 Rising Stars report
are available for downloading at the
Datebook section of the Business In-
surance Web site, located at
www.businessinsurance.com.

July 8, 2002
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Commentary

A shocking lack
of common sense

It's a sad state of affairs when
businesses cannot rely on the
common sense of individuals to
avoid situations that could cause
them harm. It's tragic when a
similar lack of common sense leads
those same individuals to believe
their injuries are the fault of
anyone but themselves. And it's
pathetic when a jury rewards such
behavior with compensatory and
punitive damages.

These circumstances, which are
all too familiar these days, are
probably why so many risk
managers and their insurers are
brought nearly to tears by lengths
they must go to to protect
themselves from liability in
circumstances that

person. This, of course, is
superfluous to the tens of
thousands of volts already coursing
through the power lines. In other
words, the utility is saying, “Don't
try this at home, kids."”

My first reaction to seeing this
story was that the utility was
carrying paranoia over potential
claims to new levels. Nobody would
really try this stunt after leaving
the theater, would they? They
would know they have no business
climbing power transmission pylons
in any weather, let alone a lightning
storm. They would know better,
notwithstanding their vague
recollections of Ben Franklin's
experiment with electricity, that
sending electricity

common sense would
say are unimaginable.

If it weren't so
absurdly costly to
defend against such
actions, and they were
asrare as, say,
lightning strikes, these
sort of claims would
be almost laughable.

Maybe that's why
laughter was my initial
reaction to a recent
news story about the
preposterous lengths
to which a U.S. energy company
was going to minimize its potential
exposure to litigation-litigation
over a possible claim that, at first
blush, seems ridiculously remote.

Reuters on June 24 reported
that Raleigh, N.C.-based Progress
Energy Inc. had issued a warning to
the public that copying a scene
from the new movie “Like Mike"
could be harmful to one's health, if
not downright fatal.

In the scene, the actor Lil Bow
Wow's character retrieves a pair of
basketball shoes from a high-
voltage power line in the middle of
an electrical storm. Naturally, in
what Hollywood refers to as
dramatic tension, the power line is
struck by lightning as he reaches
for the shoes.

In the magical world of the silver
screen, however, the teenage boy
falls to the ground dazed but
unharmed, and the zapped pair of
shoes magically endow him with
the power of Michael Jordan and
he successfully pursues a career in
the NBA. Silly, fanciful, unrealistic,
entertaining, right?

Not to Progress Energy, which
sees the possibility of
impressionable kids or mediocre
college ball players rushing out to
zap themselves and their shoes in
the hopes of gaining new athletic
powers with lethal consequences.

In the real world, Progress
Energy warns a public that really
ought to know better, lightning
strikes can send upwards of 3
million volts of electricity through a

through mundane
objects like shoes does
little other than excite
the molecules to the
point of melting an
object. And surely
they would know that
millions of volts of
electricity passing
their bodies would be
about as good for their
health as climbing in a
microwave and being

Paul D. Winston  cooked on high for a

few minutes.

And even if they didn't know
these things and copied Lil Bow
Wow's character, they (or their
survivors) wouldn't really blame
the utility company that supplies
the energy, would they? After all, it
was Twentieth Century Fox, not
Progress Energy, that put this far-
fetched scenario before the public.

But after a moment's reflection, |
realized that as extreme as it
seems, the company was being
extremely prudent. That's because
the real fantasy is the one in which
companies would be immune from
such claims and, even if they were
brought, would be shielded from
liability by a sensible and just jury.
That's the kind of fanciful tale that
would make a risk manager and his
or her insurer really cry—from
laughing so hard.

I'd like to think it's unlikely
someone would try to re-enact the
scene in “Like Mike,” but I've seen
too many absurd and frivolous
lawsuits to know it's impossible.
After all, lightning does strike more
than once.

So even if such a warning by a
company seems absurd at first
blush, when an even more absurd
claim emerges, the best protection
might be “We warned you...."

Editor Paul D. Winston's
commentary appears fortnightly in
Business Insurance and on
www.businessinsurance.com. He
can be reached by e-mail at
pwinston@crain.com.
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Opinions
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Let the sellers beware

OR MANY RISK MANAGERS,
midyear renewals have been
costly and painful.

As this week’s issue shows, com-
mercial insurance buyers are paying
more for less on virtually all lines of
coverage this year. In the wake of
2001 losses, hardening of the mar-
ket was not unexpected, but the de-
gree and extent of rate increases, ca-
pacity withdrawals and tighter
terms has caught many policyhold-
ers by surprise.

Unless some equilibrium returns
to the insurance marketplace, ever
more buyers will be driven to seek
alternatives. Insurers need to re-
member that, in hard markets, they
risk alienating their best customers.
Already this year, captives and oth-
er alternatives are gaining more at-
tention from buyers.

In the midst of this market, risk
managers may get some relief from
an unusual source: the federal gov-
ernment. The Supreme Court, for
example, has used a series of deci-
sions to clarify and restrict employ-
er liability under the Americans
with Disabilities Act. Both the
House and Senate have approved
terrorism insurance legislation,
though differences between the
bills remain to be ironed out. And
the House approved class-action re-
form legislation months ago, and
employer groups are vowing to
prod the Senate to follow suit.

All of these developments even-
tually could improve insurance
pricing and availability. In the cur-
rent environment, though, buyers
found the task of renewing most
lines to be grim.

Market conditions reflect a com-
bination of insurers recovering

Schillerstrom

g
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from record losses in 2001, especial-
ly from the Sept. 11 catastrophe,
and trying to make up for years of
underpricing in the prolonged soft
market.

The current conditions also re-
flect a new adherence to underwrit-
ing discipline and professionalism.
Underwriters are demanding much
more information from buyers
about risks than in recent years,
which is prolonging the renewal
process and making it more chal-
lenging for some risk managers. In
essence, underwriters’ back-to-ba-
sics approach also is forcing risk
managers to be similarly disciplined
to achieve their goals at renewal.
While even buyers recognize that
some of the new demands for infor-
mation on risks are necessary and
perhaps overdue, they also see ex-
amples of overkill.

At midyear, rates remain high in
virtually all lines, with some cover-
ages—such as D&O and excess ca-
sualty—becoming very difficult for
buyers.

Although industry capacity is still
high, companies are less willing to
devote as much of their capacity to
single risks. This is resulting in a
greater syndication of risks as buy-
ers seek to complete programs.

At the same time, some buyers
are buying less coverage—taking ei-
ther higher retentions or lower lim-
its or both—in an effort to keep pre-
mium increases moderate.

Property is among the hardest hit
because of losses from Sept. 11 and
a continuing heightened exposure
to losses. Although a private market
for terrorism coverage is emerging,
it is expensive and the limits avail-
able are still relatively low com-

IS FUELING THE FIRE!

RUN! THE BUILD-UP
OF UNDERGR

pared to what many buyers seek.

Liability rate increases remain
high, with excess and umbrella
rates doubling and tripling in some
cases. Attachment points for excess
programs are also rising, which
makes the rates that much costlier
considering that less coverage is
provided. In addition, terrorism ex-
clusions are beginning to creep into
casualty policies, especially for busi-
nesses perceived as potential tar-
gets.

Excess workers comp coverage
bought by self-insurers also is caus-
ing problems, as excess insurers ex-
clude terrorism risks that primary
programs must provide. As a conse-
quence, some regulators are re-
assessing the financial strength of
self-insurers to meet their statutory
obligations. In the primary workers
comp insurance market, rates re-
main high, and some buyers per-
ceived to be at high risk of terror-
ism—such as companies in trophy
buildings in urban areas—are find-
ing themselves nearly uninsurable.

D&O rates are among the hardest
renewals today but, unlike in other
lines, that situation has little to do
with the Sept. 11 attacks. Instead,
the recent spate of corporate scan-
dals is ensuring that the market
firming that has been underway for
over a year is bound to continue
and intensify.

While buyers directly purchase
reinsurance only in certain circum-
stances, the hardening conditions
in the reinsurance marketplace are
still very much a factor for them.
Reinsurers report that, unlike year-
end renewals, the current market-
place is far more orderly, albeit still
charging more. Yet those higher

OWTH

reinsurance prices are widely influ-
encing how primary insurers meet
buyers’ needs.

For now, insurers may rightly re-
gard current conditions as a seller’s
market. But they must remember
that buyers do have alternatives,
and if steep pricing, narrowing
terms and vanishing capacity con-
tinue, they will act on them.

Letters to the Editor

Class-action lawsuits
must pass scrutiny

To the editor: I have never been a
litigating lawyer, let alone a class-
action litigation lawyer, and I don’t
intend to start now. Even so, I must
correct the impression left by David
M. Golden’s Perspective in the June
24 issue, “Class-action Suits Threat-
ening Homebuilders.”

Mr. Golden'’s statements would
lead one to conclude that all a liti-
gator need do is say, “Hey, I want to
start a class action,” and he or she is
free to do so. The courts are not that
foolish.

A litigator must first petition the
court for permission to begin a class
action, showing exactly why the
named client is entitled to sue for
all members of the aggrieved class.
A court will deny class-action status
to a petitioner who fails to make
the necessary showing.

The court will grant class-action
status only if the evidence it re-
ceives shows clearly the likelihood
that a large number of individuals
—the members of the class—have
been severely aggrieved by the cal-
lous or careless behavior of the de-
fendant. An example is the success-
ful class actions against the tobacco
companies.

[ am in full agreement with Mr.
Golden that “manufacturers,
builders and subcontractors all
must be involved in new building
product development.” If they con-
struct safe buildings, they will never
be subject to “out-of-control” law-
suits. They will be subject to class-
action lawsuits only if they wanton-
ly erect out-of-control buildings.

Nathaniel B. Taft
Counselor-at-law
White Plains, N.Y.

Online Commentary

Visit the Commentary section of
www.businessinsurance.com to
read the latest commentaries
by Business Insurance editorial
staff members as well as con-
tributors Dr. George L. Head
and Myron Picoult.

Business Insurance welcomes letters to the editor. The section is intended to be a forum for readers' opinions and comments.
We reserve the right to edit letters for clarity or space. We will not publish unsigned letters. Please send your letters to:
Letters to the Editor, Business Insurance, 360 N. Michigan Ave., Chicago, lll. 60601-3806; fax: 312-280-3174; e-mail: pwinston@crain.com.



02bi 0269 6/27/02 12:16 PM Page 1 $

The ambulance took a risk transporting the pregnant woman.

The hospital took a risk admitting the pregnant woman.

The manufacturer took a risk developing diagnostic equipment for the
pregnant woman.

The ob-gyn took a risk attending to the pregnant woman.

The pharmaceutical firm took a risk producing fertility drugs for the
pregnant woman.

And Marsh solved all these risks.

E‘ Marsh & McLennan Companies www.marsh.com

The world’s #1 risk specialist”

Marsh is the risk and insurance unit of Marsh & McLennan Companies
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Property
market sees
rate hikes,
diminished

capacity

By RODD ZOLKOS and
MARK A. HOFMANN

The long-lived soft property insurance market
is rapidly becoming a very distant memory.

Rates have risen, on average, from 30% to
50% during the past year, with triple-digit in-
creases far from unknown. These rate increas-
es come on top of pricing that was already
firming a
year ago, a
trend that
was exacer-
bated by the
terrorist at-
tacks of last
Sept. 11.

Capacity
has shrunk,
though the
Bermuda
market has become increasingly important to
buyers in filling some of the shortfall.

And, of course, there is the question of ter-
rorism coverage. Fortunately for buyers, the
immediate post-Sept. 11 situation for terror-
ism coverage appears to be easing somewhat
as new players enter the field.

But every positive development in the
property market comes with a price, and that
price can be quite hefty.

“I would say if you got anything under
50% you'd be extremely lucky, and you could
go to 200%” rate increases, said Suzanne Dou-
glass, executive vp and managing director,
national property practice leader for Willis
North America Inc. in New York.

“A good renewal, on average, would be a
30% increase, and it would not be exception-
al in some cases to see a 100% increase, or
even a 200% to 300% increase,” said Gary
Marchitello, managing director-global prop-
erty practice for Aon Risk Services in New
York. He added that the size of rate increases
varies with concerns such as occupancy and
loss experience for property risks.

“The energy business—oil, gas, petrochem-
ical and utilities—is seeing 100% to 200% in-
creases with larger deductibles and lower lim-
its,” said Louis Parker, president and CEO of
GE Employers Reinsurance Co.’s commercial
insurance operations in Overland Park, Kan.
“This is driven by historical results. We've
also seen large price increases and tightening
of terms in municipality and school busi-

See PROPERTY/page 23

Workers comp rates rising,

terms tightening
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Spotlight
Midyear Market Report:

Buyers sluqqmq it out at renewals

Terrorism exclusions emerge in casualty lines

Hardening most severe
for excess, umbrella lines

By JOANNE WOJCIK
and SALLY ROBERTS

" ou

“Arduous,” “onerous” and “painful” are some
of the words risk managers used to describe
their midyear casualty re-
newals, especially for excess
and umbrella coverage.

Rate hikes run the gamut
from as little as 20% in pri-
mary liability coverage for
clean risks to well over 100%
for excess and umbrella cov-
erage. At the same time,
ten%s and conditions are be- Market
coming much more restric- Report
tive, with insurers invoking
terrorism exclusions in some cases, especially
for commercial policyholders with large con-
centrations of risks in major metropolitan ar-
eas.

“We're going through the renewal process
now. And, yes, it is painful,” said Lance Ewing,
senior director of insurance and loss preven-
tion at GES Exposition Services in Las Vegas,
whose casualty programs renew July 31.

Casualty renewal rates were “fairly close to
what we had anticipated for the most part, ex-
cept for the excess side, which is huge,” Mr.
Ewing said.

Casualty premiums for a Southern Califor-
nia-based fast-food chain doubled even after it
increased its self-insured retention, said the

Liability
Mldyear

Health care rates
page 14 | rise in double digits

fast-food chain’s risk manager, who asked not
to be identified. The insurer also sought
greater control over claims handling and re-
quired an additional premium for legal ex-
pense coverage, the risk manager said.

“The risk managers of the
world are not happy with
the GL increases that are go-
ing on with no change in
environment but double
the insurance premiums,”
the risk manager said.

Rate hikes at the primary
level are not quite as
startling as they are for ex-
cess and umbrella cover-
ages. And, in some cases,
buyers are moderating hikes by accepting
higher deductibles or by providing informa-
tion about the risks to sway underwriters’ deci-
sion-making.

“They're seeing bigger rate increases or
they're going to have to take a higher de-
ductible of some sort,” said Don Pickens, se-
nior vp and chief underwriting officer at Liber-
ty Mutual Insurance Co. in Boston.

For example, Mr. Pickens said, “if somebody
were to get a rate increase of 25%, the de-
ductible might have to go from $25,000 to
$35,000, or something like that.”

But if a risk won't accept the higher de-
ductible, “then they might get the 30%" in-

See LIABILITY/page 26
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Scandals
likely to
prolong
hardening
D&O rates

By DAVE LENCKUS
and ROBERTO CENICEROS

A wave of revelations about improper corpo-
rate accounting practices may not immediate-
ly affect directors and officers liability insur-
ance rates or capacity, but risk managers can
take little comfort in that.

Insurers already were boosting rates, pinch-

- ing capacity
and toughen-
ing coverage
terms before
the scandals,
which are ex-
pected to trig-
ger D&O
claims, were
uncovered.

“How do
you exacer-
bate an already-exacerbated market?” asked
Tony Galban, vp and worldwide underwriting
manager for Simsbury, Conn.-based Chubb
Specialty Insurance, a unit of Chubb Corp.

The answer: Risk managers should brace for
more of the same market conditions for an ex-
tended period, Mr. Galban and other market
experts say.

But a few buyers are refusing to pay the ad-
ditional premiums or accept deteriorated cov-
erage terms and instead have largely aban-
doned the coverage, market executives note.

Meanwhile, the errors and omissions mar-
ket for large accountants and financial institu-
tions—which, in many cases, is the same mar-
ket courted by D&O risks—is hardening like-
wise. But other professionals seeking E&O
coverage are having an easier time at renewal,
market sources say.

In the D&O market, the immediate fallout
from the accounting scandals will be that in-
surers will scrutinize buyers’ financial state-
ments, market experts predict. “Every cus-
tomer is going to get the third degree,” Mr.
Galban said. “Underwriters are going to as-
sume you're guilty until proven innocent.”

Risk managers will have to differentiate
their boards and their corporate governance
compliance efforts from the perception cur-
rently tainting corporate America, said Lou
Ann Layton, a managing director and the na-
tional D&O practice leader at Marsh Inc. of
New York. A complicating factor is that com-
panies will have to “hit a moving target” as

See D&0/page 27

Reinsurance market firm,

e

page 16 | less chaotic

page 20



CB 07-08-02 A 14

712102

14

2:29 PM Page 1

o

Spotlight

July 8, 2002

Comp buyers see prices soaring, terms tightening

By MEG FLETCHER

Analyzing the midyear renewal
market for workers compensation
coverage reveals major increases in
pricing as well as new limitations
on coverage, which are beginning
to threaten the ability of some large
employers’ to self-insure their risks.

Some state regulators of self-in-
surance are starting to review the fi-
nancial status of self-insuring em-
ployers, especially those with new
policy limitations—such as cover-
age caps or terrorism exclusions on
excess policies—that may threaten

employers’ ability to pay workers’
claims, risk managers and regula-
tors say (B, July 1).

Workers
Comp
Midyear ©
Market «
Report-<.

The statutory nature of primary
workers comp coverage and the

presence of a state-mandated mar-
kets of last resort, however, still pro-
vide a safe haven for an increasing
number of employers that want full
coverage to states’ statutory limits,
without exclusions.

Total premium in those programs
grew by 74% to $615 million in
2001 and by 63% in the first quarter
of 2002, compared with a year earli-
er, according to the National Coun-
cil on Compensation Insurance.

For employers shopping in the
voluntary market, the current re-
newal market “is certainly more ad-
verse than buyers had expected,”

said Joseph Buono, senior vp and
director of broker Willis of New
York Inc.

Rate increases for excess workers
comp coverage are generally in the
double digits, ranging from about
50% to 80% over expiring pricing,
he said. Several other brokers and
insurers report broader ranges of in-
creases, ranging from 20% or less to
more than 400%. In addition, most
acknowledged that some risks—
such as a company with a large con-
centration of workers in a marquee
building in a metropolitan area—
may be effectively uninsurable due

Puzzled by property capacity?

Napco is the solution.
And we now have RMS CAT modeling capabilities.
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to unavailable or unaffordable cov-
erage.

Stan Smith, risk manager for Las
Vegas-based Boyd Gaming Corp.,
said he was told that had he not
been in the middle of two-year ex-
cess program that began July 1,
2001, “the price would have dou-
bled, even though there have been
no claims in 22 years.” That com-
bined excess program provides cov-
erage to statutory limits above a
$500,000 self-insured retention in
Nevada and a $250,000 retention in
Mississippi. While he continues to
purchase traditional coverage in
four other states where his compa-
ny operates, he expects to explore
self-insurance options in the future.

Finding coverage can be frustrat-
ing for risk managers, even those
who start early.

“We find the brokers are unable

‘The more that a
customer can share
information with the
insurer, the better the
underwriter quote you

are going to receive.'
Brian Melas
Liberty Mutual Insurance Co.

to obtain quotes until the 11th
hour,” said Anita DiGiulio, risk
manager for Hartz Group Inc., an
owner/operator of commercial real
estate and hotel properties, in Se-
caucus, N.J. “For our July renewals,
we sent out renewal data in
March,” but as of late last month
still didn’t have “complete quotes,”
he said. “We had to wait in line be-
hind other customers who renew
before us.”

Most sources say the duration of
the relationship between a policy-
holder and an insurer may influ-
ence the outcome of negotiations.
“This underscores the importance
of a risk manager working directly
with an underwriter, not just in
tough years, but always,” said Steve
Giddens, risk manager for Atlanta-
based SunTrust Banks Inc.

In addition, “the more that a cus-
tomer can share information with
the insurer, the better the under-
writer quote you are going to re-
ceive,” said Brian Melas, senior vp
of commercial markets for Boston-
based Liberty Mutual Insurance Co.

Even risk managers with long-
standing relationships with their in-
surers, however, may face signifi-
cant price increases because of the
fundamental shift that occurred as
a result of the terrorist attacks in
September.

“It took 9/11 to send a wake-up
call to the workers comp industry,”
Mr. Melas said. Following that dis-
aster, insurers are seeking much
more information, including details
about employee concentrations
within specific geographic areas, he
said.

In addition, the amount of cover-
age available often is more restric-
tive than last year, according to sev-
eral brokers, insurers and risk man-

See WORKERS COMP/page 16



CB 07-08-02 A 16,18

712102

16

2:30 PM Page 1

o

Spotlight

July 8, 2002

Workers comp: Buyers see soaring prices, tight terms

Continued from page 14
agers.

For example, some employers are
finding that they have to double
their self-insured retentions, to
$500,000, to keep a lid on premium
prices.

In addition, obtaining statutory
coverage may require involving two
or three insurers rather than just
one, as in the past, said Steven Link,
executive vp of St. Louis-based Mid-
west Employers Casualty Co. In
some cases though, statutory cover-
age is not available or affordable.

Other risk managers face more

complex situations.

For example, SunTrust has prima-
ry coverage, including terrorism
protection, through its property/ca-
sualty insurance subsidiary, Madi-
son Insurance Co. in Atlanta. Its
reinsurance policy, however, is
capped at $20 million—rather than
at statutory limits—and includes a
terrorism exclusion. As added pro-
tection, the company purchased an
extra $10 million in reinsurance
above that, Mr. Giddens said.

The recent report from Safety Na-
tional Casualty Corp. that 12 states
have approved a terrorism exclu-

sions for excess workers comp poli-
cies has increased concern about
the negative impact an attack may
have on an employer’s financial
ability to handle workers claims,
said Gregory Krohm, executive di-
rector of the International Assn. of
Industrial Accident Boards & Com-
missions in Madison, Wis.

“State workers comp regulators
should consider an employer’s en-
tire portfolio of risk to determine its
ability to pay underlying claims,”
he said. That could be done by
adding a question about terrorism
exclusions to a self-insured’s renew-

al application and then by follow-
ing up if such exclusions exist, he
said.

While Safety National declined to
identify the 12 states, it did list
those states that have specifically
banned such terrorism exclusions:
Alaska, California, Colorado, Con-
necticut, Georgia, Hawaii, Kansas,
Kentucky, Louisiana, Maine, Mas-
sachusetts, Michigan, Minnesota,
Missouri, New Hampshire, New
Mexico, New York, Oklahoma, Ore-
gon, Rhode Island, South Dakota,
Tennessee, Utah, Vermont and Wis-
consin.

Advertiser
4 column x 10”

Despite those developments, oth-
er employers are seeking out self-in-
surance as an option.

“What we are seeing is an in-
creasing number of companies re-
evaluating their situation and mov-
ing into self-insurance or group self-
insurance,” said Gregory Berg, head
of alternative markets for The Hart-
ford Financial Services Group Inc.
in Hartford, Conn.

Several insurers say that group
programs have an advantage in the
current market because they inher-
ently include dispersed, rather than
concentrated, risks.

Rising
costs spur

search for
remedies

By MICHAEL PRINCE

2002 may be the Year of the Horse
on the Chinese calendar, but for
employers it should be named the
Year of the Dragon, as a time to slay
the beast of rising health care costs.

Rates have continued to rise
through the first half of the year,
with no relief in sight.

“It was bad in January, and it's as
bad, if not a little worse,” today,
said Richard Sinni, senior vp at Aon
Consulting Inc. in New York.

At midyear renewal season, rates
are up, on average, between 13%
and 17% for all types of health
plans, with even greater increases

Midyear
Market
Report «

,(‘ J

4

for small employers, health care ex-
perts say. Those increases are up a
few percentage points from last
year’s midyear renewals.

The increases are driven by a vari-
ety of factors. Drug prices and drug
utilization continue to increase. In
addition, consolidation among hos-
pitals has given them greater clout
in negotiating with health plans, al-
lowing them to push up prices for
their services.

But perhaps the most significant
contributor is an overall increase in
the utilization of health care ser-
vices, consultants and health plan
executives say.

“People use more health care
these days,” said Richard Travers,
chief executive officer of Travers,
O’keefe & Associates Inc., an em-
ployee benefits and property/casu-

See HEALTH CARE/page 18
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Continued from page 16
alty consulting and brokerage firm
based in New York

In addition, the past few years
have seen a shift toward less restric-
tive types of plans, with fewer tools
by the plans to control costs, said
Joe Martingale, national leader for
health care strategy at Watson Wy-
att Worldwide in New York.

Many employer, consumer and
physician groups have pushed
health plans to relax their restric-
tions, “and now we may be seeing
some of the results of having lost
the battle,” Mr. Martingale said.

In response to rising costs, em-
ployers are trying a variety of strate-
gies, hoping that one—or a combi-
nation of several—will have an im-
pact.

“People are willing to try almost
anything these days,” said John
Langenus, senior vp of national ac-
counts at CIGNA HealthCare in
Bloomfield, Conn.

Employers want to control price
increases but are not willing to cut
quality or the size of their networks.
As a result, few solutions exist, he
said.

The most common strategy is

simply passing the costs on to em-
ployees through changes in plan
design. This includes raising em-
ployee copayments, increasing de-
ductibles and making employees re-
sponsible for a greater share of the
premiums.

“The employees will need to bear
a greater percent of the cost increas-
es, as the employers are not willing
to do that,” said Gregg Lehman, the
president and chief executive offi-
cer of the National Business Coali-
tion on Health in Washington, an
organization of employer health
care coalitions.

But this may prove only a tempo-
rary solution to the long-term prob-

'You can't just throw
financial responsibility at
people and expect a

miracle to happen.’

Joe Martingale
Watson Wyatt Worldwide

lem of rising costs, consultants and
health care executives say.
“This strategy will run out of gas
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very soon,” said David Snow, the
president and chief operating offi-
cer at Empire Blue Cross & Blue
Shield in New York.

The danger in this approach, Mr.
Lehman said, is that it will eventu-
ally price many employees out of
the health care system. But it re-
mains a popular and effective strat-
egy until a better one emerges, he
said.

One remedy, many observers say,
is for employers to adopt consumer-
driven health plans. Skyrocketing
costs have compelled many em-
ployers to look at this approach as a
solution.

“Every employer I talk to wants
to hear about it,” said Aon’s Mr.
Sinni.

But, even though more employ-
ers are talking about it, few have ac-
tually adopted the concept, health
care experts say.

“It's more talk and investigating”
than purchasing, said Laurel Picker-
ing, the executive director of the
New York Business Group on
Health Inc.

Regardless of whether employers
adopt a specifically labeled con-
sumer-driven health plan or simply
adopt measures to turn health care
users into health care consumers, a
push toward consumerism is seen
as a way to control rising costs, con-
sultants and health care executives
agree.

While he’s not sure that con-
sumerism will provide the ultimate
solution for employers, CIGNA's
Mr. Langenus said it “is a step to-
ward a solution.”

There are limits, though, on how
much consumerism can change the
health care marketplace, Mr. Mar-
tingale said. To succeed, it cannot
simply make employees pay a
greater share of their health care.
“You can't just throw financial re-
sponsibility at people and expect a
miracle to happen,” he said.

Beyond consumerism, employers
are looking at other approaches to
curtail costs. In some markets, em-
ployers are paying more to
providers that deliver higher-quali-
ty care, Mr. Lehman said.

In other areas, employers are
adopting plans that charge employ-
ees higher co-payments for more-
costly hospitals, Mr. Snow said.

Employers also are expressing
more interest in joining coalitions
and working together to find a solu-
tion to skyrocketing costs, Ms. Pick-
ering said.

Also, more employers are adopt-
ing a percentage copayment system
for prescription drugs, instead of a
fixed copay, to pass more costs on
to employees, Mr. Travers said.

Under a percentage copay sys-
tem, employees would pay a per-
centage of a drug’s cost, often 20%.
Employees automatically pay more
when prices rise, without the em-
ployer having to change the plan
design.

On a positive note, the rising
costs have now gotten the attention
of senior management, Mr.
Lehman said, which will ultimately
make significant changes easier.

“Cost increases are the ultimate
wake-up call,” he said.
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Reinsurance market firm, but renewals less chaotic

By DOUGLAS McLEOD
and JUDY GREENWALD

The July 1 reinsurance renewal mar-
ket is “orderly” and “disciplined,”
which isn’t necessarily good news
for buyers.

Reinsurers and brokers are using
such words to describe a still-hard-
ening market that is producing dou-
ble- and sometimes triple-digit price
increases along with a variety of re-
strictions in coverage terms.

The tightening is occurring across
the board, with the biggest property
price hikes hitting ceding insurers

with large Sept. 11 exposures and
other losses and the biggest casualty

Reinsuran
Midyear
Market «

Report <

increases coming in the umbrella li-
ability and professional liability

lines, market observers say.

Terrorism coverage, a huge con-
cern for ceding insurers since its ex-
clusion from most contracts last
year, is now reappearing in limited
forms, but with continuing exclu-
sion of nuclear, chemical and bio-
logical terror risks, reinsurers and
brokers say.

On the plus side, the post-Sept.
11 chaos that characterized the Jan.
1 renewal market has ended and re-
newals are being completed
smoothly. In most cases, capacity is
available to complete programs
where reinsurers are satisfied with

pricing, observers report.

A program that is only partially
completed at a given price may
quickly become oversubscribed if
the price is raised, noted Stephen G.
Tirney, president of Philadelphia-
based reinsurer PMA Capital Corp.

“That says to me the market is
disciplined,” Mr. Tirney said. “You
can't get things finished at inade-
quate rates.”

“Rationality has come into the
market. There’s no desperation buy-
ing going on and no outrageous
things being sold,” agreed John
Berger, president and chief execu-
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tive officer of Chubb Re in
Bernardsville, N.J. “A lot of it comes
down to price. If (ceding insurers)
are willing to pay the price, the ca-
pacity is there.”

“Obviously, the rates are signifi-
cantly higher than they were even
six months ago, but there doesn’t
seem to be any shortage of capaci-
ty,” said Richard Di Clemente, presi-
dent of New York-based THB Inter-
mediaries Inc. “The capacity is there
if the price is there, unlike the hard
market of 1985, 1986.”

For property reinsurance pro-
grams, the price reinsurers demand
is increasingly a function of a ced-
ing insurer’s experience with World
Trade Center and other losses, as
well as its exposure to future losses,
reinsurers and brokers say.

“On catastrophe business, there’s
apparently ample capacity at rea-
sonable increases in rates, depen-
dent upon the experience of the in-
dividual client,” said John N.
Gilbert Jr., president and CEO of
New York-based intermediary Hol-
born Corp.

Reinsurance buyers that have not
experienced large losses in the last
year may see rate hikes of only 15%
to 25%, while those with Sept. 11
losses are facing increases ranging
from 50% to 100%, several reinsur-
ers say.

In some cases, though, a ceding
insurer may get a sharp rate hike de-
spite its good loss experience.

“Many underwriters have been
instructed by management on the
property side to obtain 35% to 75%
price increases for each and every
account, regardless of the experi-
ence, to help pay back the Sept. 11
losses,” said Charles T. Black, presi-
dent and CEO of Dallas-based inter-
mediary EWI Re Inc. “Some markets
have walked away from programs
where they haven't received those
increases, especially where under-
writers’ hands have been tied by
management.”

Market observers differ over the
impact that several newly formed
Bermuda reinsurers have had on the
property catastrophe market. These
reinsurers raised billions of dollars
of new capital in the months after
Sept. 11 and are now actively under-
writing.

Sean F. Mooney, senior vp and
chief economist at intermediary
Guy Carpenter & Co. in New York,
said property cat is “the one area
where we see weakening,” largely
because of the Bermuda reinsurers.
Although rates are still rising, the
pace of the increase is slower than it
was in January, he said.

“Without the new capacity, rate
levels would have been higher,”
Chubb Re’s Mr. Berger said.

Another factor holding down
property cat rates is the exposure
modeling that allows reinsurers to
calculate the appropriate rate for a
given risk, Mr. Mooney added. Ac-
curate modeling makes it “very dif-
ficult for the reinsurer to get a price
that’s as high as the market will
bear,” he said.

While they may be putting the
brakes on rising rates, Bermuda rein-
surers are far from being recklessly

See REINSURERS/page 22
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competitive, market observers say.
“The new reinsurers conducted
themselves responsibly, seeming to
be mindful of managing their aggre-
gations by zone and also being
mindful of risk accumulations on
large risk programs,” said Roderick
P. Thaler, executive vp and national
director for Willis Re in New York.
The huge commitment of capital
to property catastrophe reinsur-
ance—with relatively little money
going into casualty lines—may cre-
ate a “split market,” said Stephen
Bolland, senior vp at intermediary
Gill & Roeser Inc. in New York.
“That might mean that prices
hold up better, longer” for non-
catastrophe business, Mr. Bolland
said. But “that remains to be seen,”
he added. “A couple of hurricanes
here and there could change that.”
Some observers, however, say the
additional Bermuda capacity is hav-
ing little or no effect on market con-
ditions.

‘We have been so soft,
sloppy and lax as an
industry in the soft
market. The just an
across-the-board
tightening of terms and
conditions in property

and casualty lines.'
Rick Smith
Global P&C Re

“It has not had any impact at all,”
said Rick Smith, president and CEO
of the Global P&C Re unit of Gener-
al Electric Co.’s Employers Reinsur-
ance Corp. in Overland Park, Kan.
Given huge industrywide losses in
recent years, “$12 billion, $15 bil-
lion, $20 billion, $30 billion in new
capital coming in from Bermuda is
insignificant,” he said.

The market for noncatastrophe
property coverages, meanwhile,
continues to harden, with rates
climbing and terms and conditions
tightening.

The property per risk excess mar-
ket is “quite hard,” noted Mr.
Mooney. Unlike many other pro-
grams, per risk business tends to re-
new in July, which means this is the
first time these programs have come
up for renewal since Sept. 11. Per
risk programs “had a lot of 9/11
losses, so, to that extent, they're be-
ing hit harder” than the average
program, he said.

Reinsurers are also imposing a
panoply of more restrictive condi-
tions, ranging from higher ceding
insurer retentions and reduced oc-
currence limits to sharp reductions
in the ceding commissions allowed
to reinsurance buyers, market
sources say.

“We have been so soft, sloppy
and lax as an industry in the soft
market,” Mr. Smith said. “There’s
just an across-the-board tightening
of terms and conditions in property
and casualty lines.”

Terrorism exclusions, a major
worry since their imposition after
Sept. 11, may be loosening for some

2:58 PM Page 1
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buyers, though.

Reinsurers have “calmed down”
and are now looking at each indi-
vidual account, a change from last
year, when “they went berserk,”
said Albert P. Amato, senior vp at
Greenwich, Conn.-based C.L. Frates
Reinsurance Intermediary Inc. “Ob-
viously, you don’t need to exclude
terrorism on a fidelity treaty, right?”
Mr. Amato said.

PMA Capital’s Mr. Tirney agreed
that a full terrorism exclusion might
not make sense for, say, an Alabama
personal lines auto insurer. Even
these companies, though, are ex-

posed to what he called “NCB”
risk—nuclear, chemical and biologi-
cal terrorism—and so these risks
continue to be excluded, even
where the full terrorism exclusion
has been withdrawn.

Ceding insurers that underwrite
heavily in big cities carry a larger
terrorism exposure and are likely to
get a full exclusion, while insurers
writing in rural areas may see the
exclusion limited, reinsurers say.

The casualty reinsurance market,
meanwhile, is hardening in lockstep
with property.

Rising rates and tighter terms are

the norm across virtually all casual-
ty lines, from workers compensa-
tion and general liability to profes-
sional liability and commercial auto
business.

Rate hikes on liability business
generally range from 40% to 70%,
with much higher increases seen in
some cases, brokers report.

Large-capacity umbrella and gen-
eral liability programs are among
the toughest to place, bringing
“strong double-digit” price hikes,
Mr. Smith said.

Directors and officers liability and
errors and omissions programs are

July 8, 2002

also being hit hard, “with hardly a
day going by without some new
revelation on some company hav-
ing problems with its accounting,”
Mr. Mooney said (see story, page
10).

Despite the market tightening,
July 1 renewals have gone smoothly
for the most part.

This hasn’t necessarily held true
for new reinsurance programs,
though, said David Cameron, senior
vp at Benfield Blanch in Minneapo-
lis. “It’s hard to get (reinsurers) to
pay attention to new deals because
they're so focused on analyzing and
selecting the best of what they’ve
got on their books already and see-
ing what they should” get away
from, he said.

Life is limiting
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Property: Higher rates, diminished capacity

Continued from page 10
ness,” he said.

The pace of property rate increas-
es may be slowing down, though.

“On average, I would've told you
that, as of July of ‘01, price was in-
creasing in the neighborhood of
20% to 30%,” said Robert Howe,
managing director in charge of
property placement for Marsh Inc.
in New York. After Sept. 11, rate in-
creases jumped up into the 90%
range, he said. “That pace, since
January, seems to be dropping a lit-
tle bit, but very slowly,” he said.

Despite relative improvement in

pricing compared to last fall, “The
property market is ugly,” said Gary
A. Baxter, assistant treasurer and di-
rector of insurance at Weyerhaeuser
Co. in Federal Way, Wash.

Mr. Baxter is currently working
on an Aug. 1 property renewal.

“I have been out meeting with
some of our existing underwriters
and some additional markets, be-
cause I think I may need additional
capacity to get the job done,” he
said.

“I think the property market is as
tight or tighter than any other area
of the market,” Mr. Baxter said. “I

think pricing is going to come close
to doubling for accounts with good
loss experience. I think carriers are
going to demand higher attach-
ment points.”

For Weyerhaeuser, the timing of
the market’s turn may be particular-
ly unlucky. “We've had real good
loss experience if you go historical-
ly, but we've had two losses in the
past year. Timing is everything,”
Mr. Baxter said. “We're really going
to test some long-term relation-
ships, I think.”

Insurers, while sympathizing
with the difficulty some buyers feel,

say the property market changes re-
flect a return to basics.

“It’s a couple of different things.
For buyers it’s considered a hard
market and a difficult market. For
the insurers, it’s a market of transi-
tion. In other words, we're stepping
back and getting back to some fun-
damentals and really understand-
ing our business again,” said John
Lawlor, vp of LMG Property, Liberty
Mutual Insurance Co.’s property di-
vision in Boston. Underwriters are
trying to understand total exposure,
“equating premium to risk exposure
and differentiating customers,” he

—
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said.

“The other thing that’s happen-
ing in the marketplace is a resur-
gence of the need to know. Under-
writers, starting with the reinsurers
right on through to the primary un-
derwriters, are asking more ques-
tions to understand the risk. I think
there’s a flight to quality going on
among all the parties,” said Mr.
Lawlor.

“Companies are doing a lot of in-
ternal soul searching and trying to
re-establish a more solid underwrit-
ing position for results,” said Mike
Petruzzello, senior vp and chief un-
derwriting officer for Hartford
Steam Boiler Inspection & Insur-
ance Co. in Hartford, Conn. “Every-
body’s talking about appropriate
pricing and risk selection. I think
it’s causing a lot of issues in terms of
churning—customers are feeling
the brunt of this since everybody is
doing it.” The reinsurance market,
driven by poor results, is driving
much of what the property market
is doing, he said.

“The highest challenge issue for

'l think pricing is going
to come close to
doubling for accounts
with good loss
experience. | think
carriers are going to
demand higher

attachment points.’

Gary A. Baxter
Weyerhaeuser Co.

our customers is the capacity and
the price. We continue to hear
some horror stories about cus-
tomers trying to fill out their pro-
gram,” said Mike Turner, vp-mar-
keting of Factory Mutual Insurance
Co. in Johnston, R.I., which does
business as FM Global. As a result,
he said, many policyholders are tak-
ing a larger retention because of
terms and conditions or going with
“holes” in their coverage.

“The capacity is still out there,
but the willingness of the under-
writers to part with their theoretical
capacity is diminished,” said Ms.
Douglass of Willis. “Certainly, what
they give continues to be at a pre-
mium.” She added that “the Bermu-
da markets have been helpful in fill-
ing some very important gaps in
programs.”

Looking at property insurers’
reinsurance treaty renewals, Ms.
Douglass said she’s seeing insurers
able to find property reinsurance
capacity at rates that aren’t as high
as expected. “Unfortunately, we're
not seeing that trickle down to di-
rect pricing,” she said.

“If you have a client that is will-
ing to take a much higher reten-
tion, in some cases that doesn’t
have a pricing impact,” Ms. Dou-
glass said, because insurers general-
ly are sticking to their guns on pric-
ing.

“Capacity estimates remain rela-
tively static,” Aon’s Mr. Marchitello
said. “Capacity-wise, subject to ex-

See PROPERTY/next page
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ceptions, we're looking at bumping
up against a maximum capacity of
about $1 billion worldwide.”

“I wouldn’t say there’s been a
huge influx of capacity into the
marketplace, putting Bermuda
aside,” Mr. Marchitello said.

Mr. Baxter has met with some of
the new Bermuda companies in
working on Weyerhaeuser’s renew-
al. “Those are the companies that
are adding capacity to the property
market, but my feeling is that while
these are additional doors you can
knock on, it’s not going to change

things all that much,” he said. “The
capacity has been contracting so
much these companies are just go-
ing to fill the gaps.”

Excess capacity is also limited.
“The challenge with the excess is
the amount of capacity that’s avail-
able—customers just can’t buy the
limits they bought six or eight
months ago,” said Liberty Mutual’s
Mr. Lawlor.

Larger retentions “are a pretty
consistent feature of most re-
newals,” said Mr. Marchitello.
“More often the large retentions
that we're seeing have in many cas-

es been dictated by the purchasers
themselves, looking to moderate
price increases.”

“When you get away from the
tougher classes, we haven’t seen a
huge push for the market to get
these retentions,” Mr. Marchitello
said.

Finding coverage for terrorism
exposures remains a problem, de-
spite the increasing willingness of
some insurers to write stand-alone
policies at moderating prices.

“Excluding terrorism is still a very
big issue for our clients,” said
Marsh’s Mr. Howe. “The large ma-

jority of underwriters—certainly on
big commercial risks—are seeking
terrorism exclusions or sublimits to
terrorism risks within their poli-
cies.” Particularly hard hit by the
terrorism exclusions are real estate
clients and any other clients with fi-
nancing arrangements in place un-
der which they might be forced by
lenders to purchase stand-alone ter-
rorism coverage, he said.

In some cases, insurers won’t
write coverage in areas such as
Manhattan because they can’t get
around fire-following requirements
and reinsurance won't cover the fire
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following, said Ms. Douglass. And,
in some cases, buyers are willing to
buy coverage without fire follow-
ing, but can’t do so because state
law requires it. “We've had insureds
say, ‘'I'll sign a letter agreeing that I
won'’t have the coverage,’ but that’s
an extracontractual matter and no-
body knows how that will hold up
in a court of law,” she said.

“A stand-alone terrorism market
has developed,” said Mr. Marchitel-
lo, with American International
Group Inc., Lloyd’s of London,
AXIS Specialty Ltd., Berkshire Hath-
away Inc. and ACE Ltd. are all pro-
viding that coverage.

“The available capacity on a
stand-alone basis is probably about
$1 billion, though the average pur-
chase is probably more like $100
million to $200 million,” Mr. Mar-
chitello said. “Prices have moderat-
ed greatly.”

The property market’s harsh con-
ditions have led some risk managers
to shop their programs.

Hallmark Cards Inc. has “no hor-
ror stories to go along with those
others you've heard yet, simply be-
cause we're winding out of a multi-
ple year deal,” said William M.
Johnson, risk financing manager for
the Kansas City, Mo.-based compa-
ny.
“We're within weeks of kicking
off a major project to market our
global program,” Mr. Johnson said.
“We're going to start out early at
least doing a little strategizing with
the broker on this thing.”

The existing five-year program,
which took effect Jan. 1, 1997, in-
cludes caveats that allow the insur-
er, FM Global, to pass reinsurance
increases through to Hallmark.
Hallmark subsequently experienced
a 35% premium increase on
the global property program this
past Jan. 1. “Here you've got fixed
pricing subject to reinsurance
cost passthroughs and you get
socked by a 35% increase,” Mr.
Johnson said.

Hallmark has had its global prop-
erty program with FM Global for
more than 30 years, Mr. Johnson
said. “But just like everything else,
with the changes that are going to
occur in terms and conditions as
well as pricing the only way to be
sure whether it makes sense in the
world today is to market it against
the competition.”
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crease, he said. The underwriters
must feel comfortable with any risk
they're assuming, Mr. Pickens ex-
plained.

“It comes down to, the more in-
formation you provide them with,
the better position they’re in to
make a decision. I think that’s the
best way to mitigate any type of sig-
nificant increases,” he said.

“The industry is doing a more-ap-
propriate job of matching the expo-
sure to the price,” said Dave
Toombs, senior vp-casualty for CNA
Insurance Cos. in Chicago.

But some risk managers think un-
derwriters are going a bit overboard
in their efforts to obtain informa-
tion.

“The biggest thing in the casualty
lines is a significant demand by car-
riers for information, some of which
has very little relevance to what
they are actually being asked to un-
derwrite,” said David L. Mair, associ-
ate director of risk management for
the U.S. Olympic Committee in
Colorado Springs, Colo. Mr. Mair
acknowledged, though, that “some
of the information is, frankly, a
good-quality exchange of data that
we should have been doing all
along.”

Mr. Mair said that he renewed
some smaller specialty casualty pro-
grams such as medical malpractice
and auto liability in April and May
for roughly 40% increases, which
stood in stark contrast to the 300%
increase he received in February for
his general liability program.

Although pricing is up, it is not
because of the law of supply and de-
mand. Market sources say that there
is still plenty of capacity but under-
writers are not as willing as previ-
ously to commit as much of it to
single risk.

It is getting harder and harder to
find all the coverage needed in any
one place, and “trying to get those
layers built up certainly is an expen-
sive venture,” said Mr. Ewing of
GES.

“Limits are being used judicious-
ly,” said James Drinkwater, execu-
tive vp and national sales and mar-
keting director for Stewart Smith
Group Inc., the New York-based
wholesale subsidiary of Willis Group
Holdings Ltd.

Mr. Drinkwater said, for example,
whereas $50 million was once the
norm for limits, insurers today are
willing to put up about $25 million
today, and some won't go beyond
$15 million.

“Very few players are willing to
put up more than $25 million in a
stretch,” concurred Joe Peiser, man-
aging director and head of global
broking/excess casualty for Marsh
Inc. in New York.

In addition to being stingy with
limits, many excess and umbrella
carriers are requiring higher primary
attachment points.

This is forcing primary carriers to
shop for facultative reinsurance to
meet their policyholders’ needs, ac-
cording to Dan Schmitt, vp and
general manager of underwriting at
Liberty Mutual Insurance Co. in
Boston.

“We're seeing a lot of pressure to

raise the primary attachment
points, especially on auto,” Marsh’s
Mr. Peiser said. Whereas in the past,
the normal attachment point for ex-
cess coverage was $1 million, there
is pressure from insurers to push
that to $2 million now, he said.

The rate hikes for primary casual-
ty business seem modest when com-
pared to excess and umbrella,
sources say.

Excess casualty coverage for large
risk management accounts with
“nondistressed” risks are “seeing av-
erage rate increases at just over
100%,"” said Mr. Peiser. “Ninety per-

cent of the accounts in the last cou-
ple of months ranged from 80% to
160% rate increases.”

The picture is even bleaker for dis-
tressed risks, such as those with poor
loss experience or those in such in-
dustries as chemical, pharmaceuti-
cal, trucking, energy and residential
homebuilding. Such accounts can
expect to see excess casualty rates
increase anywhere from 200% to
400%, he said.

“When you look at it from a pure
rate standpoint, it might be in line
with the primary liability. The prob-
lem is that you're reducing your

limits at the same time,” Liberty
Mutual’s Mr. Schmitt said of excess
rates.

“So when you do a side-by-side,
last-year-vs.-this-year comparison, if
you're getting a 20% or 25% in-
crease on your excess policy but
you're taking your limit from
$10 million to $5 million, you're
getting a little bit more of an in-
crease than you are on your prima-
ry,” he said.

Although terrorism exclusions re-
main a bigger problem in the prop-
erty and workers compensation
markets, the issue is beginning to

creep into casualty policies, as well.

“We are seeing it become more
frequently used on casualty forms,”
Stewart Smith’s Mr. Drinkwater
said. This is especially true for large
resort hotels, high-risk buildings,
casinos, public entities and utilities,
he said.

Terrorism exclusions have be-
come a more-significant issue in ca-
sualty coverage since April, when
many insurers renewed their rein-
surance treaties, Marsh’s Mr. Peiser
said.

Companies most affected by ter-
See LIABILITY/next page
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rorism exclusions are energy com-
panies, owners of trophy real estate,
American icons, sports teams, are-
nas and amusement parks, Mr. Peis-
er said. Because there is no stand-
alone casualty terrorism policy
available in the market, these com-
panies are going without the cover-
age, he said.

At Liberty Mutual, terrorism is
being written on an “account-by-
account basis,” according to Mr.

Pickens.

“In certain classes where there
truly is not a significant peril associ-
ated with terrorism, the underwriter
has some discretion as to whether
to exclude it or not,” he said.

As for commercial property own-
ers, such as large mall owners with
facilities in major metropolitan ar-
eas such as San Francisco, the Dis-
trict of Columbia or New York City,
“I think they're struggling a bit,”
Mr. Pickens said.

—b—
Spotlight

Business Insurance / 27

D&0: More firming expected

Continued from page 10

Congress and securities regulators
fashion new rules designed to fore-
stall future scandals, she said.

Underwriters and brokers esti-
mate that total D&O market capaci-
ty still approaches a hefty $750 mil-
lion. But few underwriters will offer
their full $25 million to $50 million
of limits.

Typically, insurers are writing
$10 million to $15 million of cover-
age, though some insist on splitting
their limits between low layers that
are more susceptible to losses and
presumably safer high-excess layers.

Loss-prone risks are having difficul-
ties purchasing more than $1 mil-
lion to $5 million of limits from
any underwriter.

A hardening reinsurance market
could further constrict capacity,
market executives said. But, several
executives noted that additional ca-
pacity should begin flowing from
recently established Bermuda-based
facilities by the fourth quarter.

Regardless, risk managers should
expect to continue paying more
premium, market executives said.
Across their risk portfolios, insurers
say rate hikes for primary coverage
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average between 80% and 100%.

But the increases vary consider-
ably based on a buyer’s industry
and loss history, insurers and bro-
kers note. For example, highly capi-
talized publicly traded companies
that have been hit with claims,
have been poor performers or are in
the loss-plagued telecommunica-
tions, technology, health care and
financial services industries face
rate hikes of 100% or higher, ac-
cording to market executives. Large
companies that have clean loss his-
tories and operate in less volatile in-
dustries have been hit with 50% to
75% hikes.

At the low end of the rating spec-
trum are privately traded compa-
nies, which typically have been re-
newing at 15% to 30% increases,
market executives said. At the high
end, buyers coming off of multiyear
deals have had to contend with
twofold and threefold rate hikes,
market executives said.

Insurers generally continue to
rate low-layer excess coverage at

Insurers generally
continue to rate low-
layer excess coverage at
70% to 90% of the
underlying primary rate.
But, 'if the underlying is
not priced accurately,’
the excess rate can rise

to 100%.
Jack Juhn
Kemper Financial Insurance Services

70% to 90% of the underlying pri-
mary rate, market executives said.
But, “if the underlying is not priced
accurately,” the excess rate can rise
to 100%, noted Jack Juhn, president
of Kemper Financial Insurance Ser-
vices, a Berkley Heights, N.J.-based
division of Kemper Insurance Cos.

“And, clearly, there are more situ-
ations where excess carriers are dis-
agreeing with the primary pricing,”
said David McElroy, a senior vp in
New York for the Hartford Financial
Services Group Inc.

To prevent risk managers from
shopping their coverage, insurers
are demanding up to 150% of the
expiring premium for a one-year ex-
tended reporting period. And some
insurers will not offer an extend re-
porting period to a policyholder
that decides not to renew.

Risk managers can dampen rate
hikes by accepting coinsurance
agreements, which underwriters say
would compel policyholders to de-
fend claims more vigorously. But
many insurers report little success
in implementing that cost-sharing
strategy.

Risk managers are resisting coin-
surance provisions because they do
not understand insurers’ motiva-
tion, asserted John Keogh, president
of National Union Fire Insurance
Co. of Pittsburgh, Pa., a subsidiary
of New York-based American Inter-
national Group Inc.

“We've got to do a better job of
educating them,” Mr. Keogh said.

See D&O/next page
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“Without that, we’ll see settlement
values continue to escalate, and
rates will go up.”

Instead of accepting coinsurance,
some risk managers are agreeing to
at least double their retentions,
market executives say.

Then there are the few but grow-
ing number of large, well-run but
low-profile buyers that have decid-
ed to drop much of their D&O cov-
erage until the market settles down,
insurers and brokers note.

Those companies are confident
that their directors and officers will
not incur any losses that corporate

bylaws require the companies to ab-
sorb. So, for a considerable cost sav-
ings, those companies have aban-
doned the so-called “side B” D&O
coverage that would cover them for
such losses. But those companies
still purchase “side A” coverage,
which responds when directors and
officers face losses for which their
companies cannot reimburse them.

“I wouldn't say it’s a trend, but
there’s a lot more interest in it,”
said Fred T. Podolsky, the New
York-based chief executive officer
for Willis Global Financial & Execu-
tive Risk, a division of Willis Group
Holdings Ltd.
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tion, is to draft strong employee
guidelines. The policy should state
both the nature of employee behav-
ior that is unacceptable in the work-
place and the fact that the employ-
er intends to investigate claims of
improper conduct, he said.

But Mr. Gregg warned that the
policy should not warrant that any
investigation reports would be kept
confidential; typically, he said, an
employer would have to make an
investigation’s findings public if a
lawsuit were to be filed. Don't guar-
antee confidentiality, Mr. Gregg
said, “because you can’t deliver it.”

When it comes to describing the
potential punishment for violations
of employee guidelines, the docu-
ment should not indicate that all
violations would result in repri-
mand or termination, Mr. Gregg
said. Such language, he said, pre-
vents the adoption of more-infor-
mal punishments, which, at times,
could be what is needed. “Give
yourself some latitude with the pro-
cess,” he said.

Mr. Gregg also recommended
that the policy not detail how the
investigation process would work.
In particular, he said, the policy
should not specify exact deadlines
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for accomplishing specific steps in
the process, such as for interviewing
witnesses or producing a final re-
port. Again, such language could
lock the employer into a fixed pro-
cess, and any deviation from that
course could invalidate the ultimate
outcome of the investigation, Mr.
Gregg said. “If you don't follow it to
the letter, your punishment can be
overturned,” he said.

Any investigation could result in
a number of lawsuits by an employ-
ee against the employer, including
suits alleging an invasion of privacy
or defamation, if the probe was not
handled properly, Mr. Gregg said.

In general, employees’ expecta-
tion of privacy “depends on what
you told them,” he said. If employ-
ees are told that they have no priva-
cy in the workplace, then they have
none, he said.

To be effective, the employer pol-
icy needs to be put in writing and

An employer would have
to make an
investigation’s findings
public if a lawsuit were
to be filed. Don't
guarantee
confidentiality, 'because

you can't deliver it.
Robert Gregg
Boardman, Suhr, Curry & Field

sent to each employee, who should
then be required to sign a statement
indicating that he or she has re-
ceived and understands the policy.
Without this written policy regard-
ing privacy, an employer’s ability to
investigate employee actions on its
own premises could be limited, Mr.
Gregg explained.

Confidentiality is another area in
which an employer could be ex-
posed to a suit by employees. Any
investigation should be kept pri-
vate, and the disciplinary action
and the reasons for it should not be
broadcast widely or shared with
other employees, friends or family
members, Mr. Gregg advised. He
warned against speaking about an
investigation in public or around
the worksite, because others could
overhear the conversations.

Another potential source of liti-
gation concerns defamation of an
employee, the making of false state-
ments, either intentionally or unin-
tentionally, about the employee.

Mr. Gregg said that a big concern
for employers is negligent defama-
tion, the unintentional making of
false statements about an employ-
ee. To avoid such an exposure, the
employer should be sure it has the
facts to back up its statements. Mr.
Gregg cautioned employers not to
depend on unreliable witness state-
ments or hearsay in reaching con-
clusions.

Mr. Gregg warned employers to
“describe facts; don't label people.”
He cautioned, for example, against
describing an individual as “an al-
coholic.” Rather, he said, specify
the facts, such as, for example, that
the employee was drunk at work on
a given date, instead of drawing
conclusions about the individual.
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Benetit offerings must fit corporate goals

By MICHAEL PRINCE

PHILADELPHIA—As health care
costs increase, benefit managers
need to review their benefit offer-
ings to ensure they continue to
meet corporate goals, a consultant
says.

Benefit managers need to “take a
look at the big picture,” and assess
whether their current benefit pro-
gram fits with overall corporate
strategy, said Gary Kushner, presi-
dent of Kushner & Co. Inc. a benefit
consulting firm in Kalamazoo,
Mich.

“How are my benefit offerings fit-
ting into my HR and organizational
strategies,” is a question that bene-
fit managers should ask, Mr. Kushn-
er told attendees at the 54th annual
conference of the Society for Hu-
man Resource Management in
Philadelphia last month.

The most pressing issue for bene-
fit managers is coping with health
care cost increases that show no
signs of abating, he said. If the cur-
rent trend continues, health care
expenditures for large employers in
2007 will be double what they paid
in 1999, with small employers fac-

ing even bigger increases, he said.

“So you want to think of today as
the good old days,” he said.

To deal with these rising costs,
employers need to look at reinvent-
ing how health care is delivered,
Mr. Kushner said. One method that
is growing is focusing more on val-
ue purchasing, he said.

During the 1990s, employers
pushed to expand the size of their
provider networks, he recalled.
While this expanded choice, it also
diluted employers’ buying power
and lowered the discounts that
could be obtained from network

providers.

More recently, employers have
been pushing to shrink their net-
works by weeding out providers
and hospitals that are found to be
lower in quality or in value, he said.

“This is just beginning to catch
on,” Mr. Kushner said.

But beyond health care, employ-
ers also need to rethink other bene-
fit offerings with an eye on whether
they continue to fit within the or-
ganization’s overall strategy.

For example, he said, many em-
ployers traditionally offer acciden-
tal death and dismemberment in-
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surance. But if an employer wants
to structure its benefit package to
attract and retain employees, this
coverage may not fit that goal be-
cause few employees care about it,
he suggested.

Rather than offer benefits be-
cause they have traditionally been
provided employers instead should
take a fresh look at how each bene-
fit supports corporate strategy, he
advised.

Mr. Kushner also recommended
re-examining who pays and how
much for each benefit. Generally,
everyone pays the same amount for
benefits, without regard to an em-
ployee’s salary, but, he asked, does
this make sense?

In response, he noted, some em-
ployers are implementing a tiered
system, in which employees with
higher salaries pay more for their
benefits than those with lower
salaries.

Another area in need of a strate-
gic review is retiree health plans,
Mr. Kushner said. Over the past few
years, employers have been drop-
ping retiree health plans as their
costs have risen dramatically. But
this could be a short-term solution
that hurts corporate goals in the
long run, he cautioned.

In 10-15 years, “I can make the
case that retiree health will be your
most valuable benefit offering,” he
said.

This is because as the baby
boomer generation nears retire-
ment they will look for employers
that offer retiree health benefits.

“The promise of retiree health
may just be the thing to keep them
here,” he said.

With a more strategic approach
to benefits, an enhanced communi-
cation strategy is also necessary, he
said. Too often, communication to
employees is only done at open en-
rollment. But this is not sufficient
to explain to employees the strategy
behind the benefits they receive, he
said. If a benefit is intended to pro-
mote a corporate strategy, that goal
needs to be regularly conveyed to
employees so they know of it and
can support it.

15,000
attend
SHRM

PHILADELPHIA—More than
15,000 people flocked to Philadel-
phia to attend the 54th annual So-
ciety for Human Resource Manage-
ment conference, held June 22-26.
The conference featured more than
750 exhibitors and more than 150
educational sessions.

The meeting opened with a
speech by former New York City
Mayor Rudolph Giuliani. Other fea-
tured speakers included author
David McCullough; Secretary of La-
bor Elaine Chao; and Gordon
Bethune, the chairman and chief
executive officer of Continental Air-
lines Inc.

Next year’s conference is sched-
uled for June 23-26 in Orlando, Fla.
For more information, visit the
SHRM Web site, at www.shrm.org.
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By CAROLYN ALDRED

A radical reformation of U.K. occu-
pational injury and illness insur-
ance arrangements to make em-
ployers bear more of the costs of
work-related injuries and illness—
including the costs of medical treat-
ment—would motivate employers
to improve health and safety and
rehabilitation, according to a re-
search report commissioned by the
Health and Safety Executive.

A complete overhaul of the cur-
rent system, putting it on a par with
those of other countries, could re-
sult in employers bearing more
than 10 times their current employ-
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HSE sees higher insurance costs
spurring improved U.K. safety

ment liability costs, the report said.
It also could create a much larger
private insurance market by elimi-
nating up to about £1.54 billion
($2.35 billion) of the benefits now
provided by the state.

The report, prepared following
consultation with employers and
insurers, compares the U.K. em-
ployer liability system with workers
compensation systems in the Unit-
ed States, Canada, Europe and Aus-
tralia and concluded that U.K. em-
ployers have far less financial moti-
vation to improve safety, partly be-
cause of state-provided benefits, in-
cluding free health care from the
National Health Service.

Norway’s insurers
urge mandatory
terrorism coverage

By GERARD O'DWYER

0SLO, Norway—Following months of discussions that began in April, Nor-
wegian insurance groups have presented the government with a proposal
that, if implemented, would require all commercial operations in the coun-

try to buy coverage for terrorism.

Copies of the proposal have been sent to the Department of Justice and
to the Cabinet of Prime Minister Kjell Magne Bondevik.

Odd Einar Dorum, Norway’s minister of justice, said he supports the in-
surance industry’s view that an increase in the annual commercial premi-
um will become inevitable as businesses recognize the need to obtain insur-

ance coverage for acts of terrorism.

Business and consumer groups in Norway, though, have described the

Insurers have sent Norwegian Prime
Minister Kjell Mange Bondevik a proposal
calling on the government to make com-
mercial terrorism coverage mandatory.

proposal as “whimsical”
and “bizarre.”

“It seems very strange,
indeed, that insurance
companies want a system
that would require all Nor-
wegian corporations to take
out mandatory terrorist risk
cover. It sounds like a
tremendous money-gener-
ating idea,” said Bjorn Erik
Thon, a lawyer with the
Norwegian Consumers
Assn.

Most insurers readily ad-
mit that the likelihood of
terrorist attacks in Norway
is minimal. All contend,
though, that attacks cannot
be ruled out, particularly
because of Norway’s close
relationship with the Unit-
ed States and its member-
ship in NATO.

The majority opinion
within the insurance sector
in Norway, according to in-
surance executives, favors a
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new system that accommodates the risk of terrorist attack and lowers the
risk of massive insurance payouts. They say that the insurance industry re-
gards the legislative route as the best way to secure this objective.

“We sincerely hope the government and the Storting (parliament) will
approve policies and laws that make it mandatory on companies and public
enterprises to insure against the risk of terrorist attack,” said a spokesman
for insurer Gjensidige in Oslo. “If we can obtain such legislation, we would
be well on our way to creating a highly effective insurance system.”

See NORWAY/page 33

“Insurance can be an important
lever in motivating employers to
practice good health and safety,”
said Peter Graham, the director of
the HSE’s strategy and analytical
support directorate. “The U.K. can
learn much from systems operated
in other countries, and initial reac-
tion to the research shows that
there is a willingness from both em-
ployers and insurance firms to ex-
plore different options.”

The report recommends further
study of changes and suggests three
options the government, industry
and the HSE should consider:

® The development by govern-
ment, insurers and employers of

best-practice models to improve
health and safety standards and re-
habilitation.
® Reform laws, regulations and
court procedures so that, for exam-
ple, employers must implement re-
habilitation policies, judges can in-
crease pain-and-suffering awards
and reduce the burden of proof re-
quired by claimants.
® Replace the current fault-based
litigation process and employer lia-
bility insurance with a no-fault oc-
cupational health and insurance re-
quirement paid for by employers.
The insurance would cover employ-
ees for their loss of earnings and
See HSE/page 34

Brazil's government
removes directors
of big pension fund

By MICHAEL KEPP

RIO DE JANEIRO, Brazil—The

Brazilian government’s recent inter-

vention in the country’s largest

pension fund was a rare move ex-

pected to make the fund more gov-

ernable and reduce the volatility of

its  invest-

ment portfo-

lio, according = )

to government

representa-

tives and

some con-

sultants.
Social Se-

curity Minis-

ter Jose Cechin ordered

the removal of the fund’s 8

directors after the $14.6 billion

pension fund of the state-

owned Banco do Brasil refused

to comply with a May 2001 law

that changed how fund partici-

-
T

pants should be represented on ~ {_

the board.

The government-appointed “in-
tervenor,” Carlos Eduardo Esteves
Lima, has named a six-member
committee, made up of the fund’s
existing in-house asset managers, to
make the day-to-day investments of
the pension fund. Mr. Esteves Lima
said he believes the process of elect-
ing and appointing new board
members, based on the new law,
will take no more than 60 days.

The fund—the Caixa de Previ-
dencia dos Funcionarios do Banco
do Brasil, known as Previ—has been
criticized by government officials
for being too heavily invested in
stocks. But Jose Roberto Ferriera
Savoia, the head of the Secretaria de
Previdencia Complementar, the
pension fund regulatory agency, de-
nied that had anything to do with
the recent action.

The new law, No. 108, said the

e

-

boards of all pension funds spon-
sored by state-owned companies
could have no more than six mem-
bers and that there had to be an
equal number of members elected
by participants and appointed by
the company. The law also gave the
tie-breaking vote to one of the
sponsor-appointed members,
elected by the other two.
| And it was that tie-break-
\ ing vote that was the
sticking point
for some
of the di-
rectors
of Previ.

In
1998, a
change in the

Previ bylaws

allowed its ex-
ecutive board,
which made day-
to-day investment deci-
sions, to have three partici-
pant-elected members and
three sponsor-appointed mem-
bers, with four votes needed to ap-
prove any decisions. The change
also gave Previ’s board of governors,
which approved all investment and
other decisions, four participant-
elected members and three sponsor-
appointed ones, with five votes
needed to approve any decision.
Neither board had a tie-breaking
rule.

On both Previ boards, partici-
pant-elected members often took
diametrically opposed positions
with the sponsor-appointed mem-
bers on important decisions, and
deadlocks occurred. One such dead-
lock was whether to change the Pre-
vi bylaws to comply with law No.
108, with the participant-elected
members on both Previ boards vot-
ing against compliance.

See BRAZIL/next page
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Updates

U.K. postpones
pension rule

British companies no longer have
to comply with controversial new
pension reporting standard by
December 2002, after the
Accounting Standards Board
announced a postponement last
week. Many companies have
closed their existing final salary
pension plans in recent months
because of the large liabilities that
the new financial reporting rules
would bring onto their balance
sheets. FRS 17 requires companies
to recognize actuarial gains and
losses arising in defined benefit
plans as they occur.

Trenwick arbitrating
over securitization

Trenwick Group Ltd. has begun an
arbitration proceeding to seek $55
million in damages and other relief
from Swiss Reinsurance Co. unit
European Reinsurance Co. of
Zurich in connection with a
catastrophe equity put option
between Trenwick and European
Re. Trenwick said earlier this year
that it would exercise the option to
add capital to offset property
losses incurred by Trenwick unit
LaSalle Re Ltd. in connection with
the Sept. 11 attacks. The option
agreement entitles Trenwick to
raise $55 million by selling to
European Re 550,000 convertible
perpetual preferred shares at $100
per share. “They haven't
responded,” said Alan L. Hunte,
chief financial officer of Hamilton,
Bermuda-based Trenwick. “So this
was something that we felt we
could do to expedite the process.”
A Swiss Re spokesman said
European Re is in “the process of
exercising its contractual right to
determine whether Trenwick is
entitled to exercise” the equity put
option at this time.

Japanese insurers
Yasuda, Nissan merge

Yasuda Fire & Marine Insurance
Co. and Nissan Fire & Marine
Insurance Co. have merged,
forming one of Japan's largest
casualty insurers. The new
company, Sompo Japan Insurance
Inc., will have a combined net
premium volume of 1.23 trillion yen
(§10.29 billion) for 2002, the
companies said in a joint
statement issued earlier this year
to announce the proposed merger.
Sompo Japan, which is based in
Tokyo, is headed by President and
Chief Executive Officer Hiroshi
Hirano, the president and CEO of
Yasuda. Following the merger
announcement, Sompo Japan was
assigned a AA- financial strength
and long-term credit rating by
Standard & Poor's Corp. The rating
agency said, however, that the
long-term outlook on its rating for
Sompo Japan is negative at this
time.
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Brazil: Government removes pension fund directors

Continued from previous page

Erik Persson, who was a partici-
pant-elected director on the execu-
tive board, explained the vote
against compliance: “Giving a spon-
sor-appointed member the tie-
breaking vote in any decision would
have given the government all the
decision-making power on Previ’s
board.”

Mr. Persson and the other re-
moved participant-elected directors
are studying whether to take legal
action to overturn their ouster.

The pension fund regulatory
agency’s Mr. Savoia said, “Congress
approved law No. 108 to make pen-

sion funds more governable, espe-
cially where pension fund bylaws,
like those of Previ, created decision-
making deadlocks.”

Mr. Savoia also said that all 85
other state-owned-company pen-
sion funds complied with the law.
The great majority of those pension
funds had no participant-elected
members on their boards, with the
rest having only one or two mem-
bers.

The Associacao Brasileira das Enti-
dades Fechadas de Previdencia
Complementar, the national associ-
ation of Brazilian pension funds
known as ABRAPP, came out strong-

ly against the government’s inter-
vention in Previ. ABRAPP President
Fernando Pimentel said, “The best
formula for governing (state-spon-
sored) pension funds is through un-
derstandings between the two sides,
not intervention.”

Mr. Pimentel added that law No.
108 “allows for management alter-
natives that could satisfy the inter-
ests of the participants and the
sponsor.”

Mr. Persson agreed, saying, “Law
No. 108 didn’t make the (tie-break-
ing) vote a mandatory way of break-
ing pension fund board deadlocks
but an optional one.”

But Ana Maria Martins, the head
of legal consulting for the Brazil of-
fice of William M. Mercer in Sao
Paulo, disagreed. “Law No. 108
makes the...vote a mandatory, not
an optional, one, unless under spe-
cial circumstances, the govern-
ment” approves waiving it, she said.

An underlying tension at the
fund has been criticism of its heavy
equity investments. In 2001, when
the stock market dropped 22% in
dollar terms, Previ produced a tech-
nical deficit of close to $1 billion.

Speaking after the government’s
takeover, Mr. Cechin, the social se-
curity minister, said, “Our orienta-
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tion is that, from now on, new Previ
investments should minimize risk.”

But Mr. Persson said Previ already
has minimized risk. He said Previ
now has 55.2% in stocks, down
from 60.4% in mid-2000. Previ also
increased fixed-income investments
to 30.6%, from 22%; dropped real
estate investments to 5.8%, from
6%; and decreased loans to partici-
pants to 8.4%, from 11.4%, in that
time period.

Previ’s current 55.2% in stocks,
though, is still well above the 45%
maximum permitted by a 2001 law
for defined benefit pension fund
participants.

“Previ had, in 2001, presented the
government with a five-year plan to
reach the maximum 45% stock in-
vestment allocation level for de-
fined benefits plan participants by
the end of 2005,” Mr. Savoia said.
“Given the volatility of the Brazilian
stock market, that'’s a very long and
risk-inducing time....Previ should
have reduced its stock exposure
more quickly. I believe that future
Previ executive boards will more
rapidly reduce the pension fund’s
stock exposure and meet, if not an-
ticipate, its end 2005 deadline for
doing so.”

Mr. Persson said Previ’s heavy
stock allocation resulted from the
government’s encouragement of
fund officials to take part in the pri-
vatizations of many state-owned
companies during the mid-1990s.

“Previ was among the few local
entities that had the financial re-
sources to bid on big, for-sale state
companies...and the government
needed Previ’s money to do so, not
just to sell the firms but to encour-
age other bidders to take part in the
bidding auctions and thus boost
their final sales price,” Mr. Persson
said. “It's the government who is to
blame for Previ’s having such a high
stock exposure position.”

Many industry observers agreed
with that view, in part. They added
that when the bylaw changes
brought participants onto the Previ
board, the board deadlocked not
only over how quickly to reduce
stock exposure but also where to al-
locate money from the sales.

“As of 1998, Previ’s elected mem-
bers seemed more interested in allo-
cating money to socially responsible
projects rather than maximizing re-
turns for participants, the role of a
pension fund,” said Luiz Roberto
Gouveia, the general manager of the
Brazil office of Towers Perrin, Rio de
Janeiro. “The new Previ board
should be able to make decisions
more easily and take a more-conser-
vative asset management risk, one
that minimizes risk more.”

Lauro Araujo, the head of invest-
ment consulting for Mercer’s Brazil
office, agreed. “The government'’s
legal basis for intervening in Previ
was its noncompliance with law No.
108. But such noncompliance was
the result of one of numerous dead-
locks between Previ board members,
who took opposing political posi-
tions...rather than looking out for
the best interest of participants.”

Michael Kepp is a reporter for Pensions
& Investments, a sister publication of
Business Insurance.



Pl

07-08-02 A 33 7/2/02

July 8, 2002

4:52 PM Page 1

o

International

33

Norway: Insurers seek mandatory terror coverage

Continued from page 31

Mr. Aasebo noted that Scandina-
vian governments have played a
key role since Sept. 11 in supporting
the insurance industry through pol-
icy initiatives and state subsidies.
Nordic governments have pledged
financial guarantees to Stockholm,
Sweden-based Scandinavian Air-
lines System; and Braathens and
Wideroe, two Norwegian units of
SAS.

Governments in Denmark, Fin-
land and Sweden also back an ini-
tiative by insurers to raise rates and
to require airlines to sign policies
limiting war risk coverage to $50
million per aircraft, well below the
minimum $750 million per aircraft
coverage required by most Euro-
pean airports.

‘The aftereffects of the
Sept. 11 attacks are most
visible in the property
insurance policies of
companies. The number
of reinsurers can be
expected to decline, and

terms are much tighter.'
Harri Ek
Sampo Insurance Co. Ltd.

In May, the Copenhagen-based
Danish Insurance Assn. appointed a
seven-member special emergency
task force to examine “all aspects”
arising from terror incidents from a
reinsurance cost and liability per-
spective.

The task force will examine not
just the risks associated with do-
mestic and international terrorist
incidents but will produce wide-
ranging reports assessing the poten-
tial impact of certain terrorist acts
on the nonlife insurance industry,
including accident insurers and
reinsurers.

The DIA is also proposing the es-
tablishment of a claims fund con-
taining a substantial cash amount.
The fund would involve the Danish
market’s largest insurance groups,
with contributions coming from
both public and private sources.

Given the strong cross-ownership
element that exists in the Nordic in-
surance sector, the DIA is also ex-
ploring the possibility of inviting
major insurers in Denmark, Fin-
land, Norway and Sweden to create
a pan-Nordic fund.

The insurance industry main-
tains that, in the case of oil-produc-
ing Nordic nations such as Den-
mark and Norway, oil production
platforms and refineries are highly
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susceptible to terrorist attacks, and
they say that additional premium
loading here could be significant.
Larger oil platforms, such as Troll
and Ekofisk—owned by the state-
run Statoil and located on the
North Sea—could find it difficult to
obtain insurance cover at any price.

“Premiums could increase by up
to 60% in some cases, and extra

loading result as insurers incur addi-
tional reinsurance costs,” said Ing-
var Strom, head of the Norwegian
trade finance association FNH,
based on Oslo. The organization
has asked the Norwegian govern-
ment to support the country’s busi-
ness and industry by underwriting
part or all of the increased insur-
ance cost.

“The aftereffects of the Sept. 11
attacks are most visible in the prop-
erty insurance policies of compa-
nies. The number of reinsurers can
be expected to decline, and terms
are much tighter,” said Harri Ek, the
head of the maritime insurance di-
vision of Finnish insurer Sampo In-
surance Co. Ltd.

“The goal in Finland and Scandi-

navia will be to negotiate new
terms and higher premiums before
existing policies are discontinued.
At this time, it is difficult to say by
what amount premiums will rise. If
insurance premiums for policies
against war only double in the ship-
ping business, those companies can
consider themselves lucky,” Mr. Ek
said.

And it can
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HSE: Report explores safety, insurance cost link

Continued from page 31
health care costs, as well as their re-
habilitation costs.

In the United Kingdom, two
main systems of financial compen-
sation exist for workplace injuries
and illness: employer liability insur-
ance, a fault-based system under
which employees may receive dam-
ages for accidents or ill health; and
the Industrial Injuries Disablement
Benefit, a state-funded benefit pro-
vided on a no-fault basis.

“It has long been argued that the
Industrial Injuries Disablement
Benefit scheme offers no incentive
for companies to improve their
safety record and that there is little
evidence the employers’ liability in-
surance does so, either,” the HSE
said in a statement that accompa-
nied the report.

The HSE commissioned research
last year to examine possible
changes to the insurance and com-
pensation arrangements to moti-
vate changes in safety performance
and encourage greater business fo-
cus on this area.

“Our research indicates that U.K.
employers would be motivated to
improve occupational health and
safety and rehabilitation if the cost
of insurance increased and they be-
lieved there was a link between
their performance and the cost of
insurance,” according to report au-

thors Michael Wright and Sara
Marsden, of the Reading-based risk
management consulting firm
Greenstreet Berman Ltd.

‘It has long been argued
that the Industrial
Injuries Disablement
Benefit scheme offers no
incentive for companies
to improve their safety
record and that there is
little evidence the
employers’ liability
insurance does so,

either.
U.K. Health and Safety Executive

The report said the current U.K.
insurance system is designed to en-
sure that employers have funds to
meet costs arising from employees’
litigation for compensation rather
than to motivate health, safety or
rehabilitation. This system differs
from other countries’, the report’s
authors point out, citing the follow-
ing examples:

e U.S., Canadian, Australian and
German plans provide a financial
motivation for employers to reduce

the number and severity of injuries
and cases of illness, particularly by
the use of experience rating and en-
suring that all recognized costs are
funded by a single benefit plan.

® Germany prioritizes rehabilita-
tion over compensation, limiting
compensation to the loss of earn-
ings after rehabilitation and voca-
tional retraining, and makes the
provision of prevention services an
integral element of insurer activity.

e U.S., Canadian and Australian
plans reduce uncertainty about
compensation costs and the level of
legal costs by operating “no fault”
systems.

® Canadian, Australian and Ger-
man plans promote the availability
of health and safety advice to small
and medium-size enterprises as an
integral part of insurer activity.

® Overseas plans cover all work-
related injuries, often including
those that result from traffic acci-
dents, and, hence, place a wider
boundary on “work.”

The HSE report notes that the
cost of employer liability in the
United Kingdom cannot be com-
pared with the cost of overseas
plans, because the cost of injury
and illness in the United Kingdom
is spread across state benefits and
insurance plans, while overseas
plans are more integrated.

In the other countries surveyed

by the report, the cost of workers
comp ranges from 1.5% to 3% of
payroll, whereas the cost of employ-
ers liability in the United Kingdom
is about 0.23% of the total salary
bill.

'Our research indicates
that U.K. employers
would be motivated to
improve occupational
health and safety and
rehabilitation if the cost
of insurance increased
and they believed there
was a link between their
performance and the

cost of insurance.’

Michael Wright
Sara Marsden
Greenstreet Berman Ltd.

However, the total tangible costs
of work-related injury and illness in
the United Kingdom—including
NHS costs, salaries paid to employ-
ees absent from work through ill-
ness and [IDB payments—are about
1% of the U.K. payroll. This increas-
es to 2.5% of payroll if pain-and-
suffering awards are included, ac-

cording to the report.

According to the report, the total
costs of work-related ill health and
injury that could be included in a
restructured “integrated” insurance
system include £1.98 billion ($3.04
billion), currently borne by employ-
ers; £577.4 million ($884.6 million)
to £581 million ($890.2 million),
currently borne by individuals
through additional expenditure in-
curred on travel, medicine and oth-
er expenses; £1.04 billion ($1.59 bil-
lion) to £1.54 billion ($2.35 billion),
currently borne by taxpayers for
medical treatment, accident investi-
gation, state benefit costs and ad-
ministration.

This would bring the total cost to
be borne by the employer through
an “integrated” insurance plan to
£3.60 billion ($5.52 billion) to
£4.10 billion ($6.28 billion). That
figure is 4.5 to 5 times the costs cur-
rently included in employers liabili-
ty insurance. Including pain and
suffering would bring the costs up
to £9.10 billion ($13.94 billion) to
£9.60 billion ($14.71 billion), an in-
crease of 11 to 11.5 times the cur-
rent level.

A survey of 658 U.K. employers
conducted as part of the report
showed that:

e Employers liability is perceived
to be a significant business expense,

See HSE/next page

Call for Entries

Now in it's 30th year, the Employee Benefits Communication Awards
acknowledge excellence in communicating employee benefit programs.
The EBC competition couldn’t be more timely as the impact of rising healthcare
costs demands even more effective and efficient use of employee benefits.

The deadline for completed entries is July 15.
To download the EBC rules and entry form, go to www.businessinsurance.com
or for an electronic version, e-mail: bobrien@crain.com

www.busi

¥

nessinsuran

The competition judges the effectiveness of the benefits communication effort and
no value is placed on the actual benefits offered by a particular company. A panel

of executives knowledgeable in various aspects of communication will select
winners from a variety of categories.

e All companies in the U.S. and Canada are eligible to enter their own
benefit communication programs.
« There are no restrictions as to the size of company or cost involved
in the preparation of the benefit programs.
» No generic programs are accepted.

« Consulting firms are invited to submit programs on behalf of their clients.

SAVE THE DATE:
Winners of this year’s EBC Awar
will be announced in the December 9
issue of Business Insurance and honored
at a luncheon in New York City.
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HSE: Report explores safety, insurance cost link

Continued from page 31
health care costs, as well as their re-
habilitation costs.

In the United Kingdom, two
main systems of financial compen-
sation exist for workplace injuries
and illness: employer liability insur-
ance, a fault-based system under
which employees may receive dam-
ages for accidents or ill health; and
the Industrial Injuries Disablement
Benefit, a state-funded benefit pro-
vided on a no-fault basis.

“It has long been argued that the
Industrial Injuries Disablement
Benefit scheme offers no incentive
for companies to improve their
safety record and that there is little
evidence the employers’ liability in-
surance does so, either,” the HSE
said in a statement that accompa-
nied the report.

The HSE commissioned research
last year to examine possible
changes to the insurance and com-
pensation arrangements to moti-
vate changes in safety performance
and encourage greater business fo-
cus on this area.

“Our research indicates that U.K.
employers would be motivated to
improve occupational health and
safety and rehabilitation if the cost
of insurance increased and they be-
lieved there was a link between
their performance and the cost of
insurance,” according to report au-

thors Michael Wright and Sara
Marsden, of the Reading-based risk
management consulting firm
Greenstreet Berman Ltd.

‘It has long been argued
that the Industrial
Injuries Disablement
Benefit scheme offers no
incentive for companies
to improve their safety
record and that there is
little evidence the
employers' liability
insurance does so,

either.
U.K. Health and Safety Executive

The report said the current U.K.
insurance system is designed to en-
sure that employers have funds to
meet costs arising from employees’
litigation for compensation rather
than to motivate health, safety or
rehabilitation. This system differs
from other countries’, the report’s
authors point out, citing the follow-
ing examples:

e U.S., Canadian, Australian and
German plans provide a financial
motivation for employers to reduce

the number and severity of injuries
and cases of illness, particularly by
the use of experience rating and en-
suring that all recognized costs are
funded by a single benefit plan.

® Germany prioritizes rehabilita-
tion over compensation, limiting
compensation to the loss of earn-
ings after rehabilitation and voca-
tional retraining, and makes the
provision of prevention services an
integral element of insurer activity.

e U.S., Canadian and Australian
plans reduce uncertainty about
compensation costs and the level of
legal costs by operating “no fault”
systems.

® Canadian, Australian and Ger-
man plans promote the availability
of health and safety advice to small
and medium-size enterprises as an
integral part of insurer activity.

® Overseas plans cover all work-
related injuries, often including
those that result from traffic acci-
dents, and, hence, place a wider
boundary on “work.”

The HSE report notes that the
cost of employer liability in the
United Kingdom cannot be com-
pared with the cost of overseas
plans, because the cost of injury
and illness in the United Kingdom
is spread across state benefits and
insurance plans, while overseas
plans are more integrated.

In the other countries surveyed

by the report, the cost of workers
comp ranges from 1.5% to 3% of
payroll, whereas the cost of employ-
ers liability in the United Kingdom
is about 0.23% of the total salary
bill.

'Our research indicates
that U.K. employers
would be motivated to
improve occupational
health and safety and
rehabilitation if the cost
of insurance increased
and they believed there
was a link between their
performance and the

cost of insurance.’

Michael Wright
Sara Marsden
Greenstreet Berman Ltd.

However, the total tangible costs
of work-related injury and illness in
the United Kingdom—including
NHS costs, salaries paid to employ-
ees absent from work through ill-
ness and [IDB payments—are about
1% of the U.K. payroll. This increas-
es to 2.5% of payroll if pain-and-
suffering awards are included, ac-

cording to the report.

According to the report, the total
costs of work-related ill health and
injury that could be included in a
restructured “integrated” insurance
system include £1.98 billion ($3.04
billion), currently borne by employ-
ers; £577.4 million ($884.6 million)
to £581 million ($890.2 million),
currently borne by individuals
through additional expenditure in-
curred on travel, medicine and oth-
er expenses; £1.04 billion ($1.59 bil-
lion) to £1.54 billion ($2.35 billion),
currently borne by taxpayers for
medical treatment, accident investi-
gation, state benefit costs and ad-
ministration.

This would bring the total cost to
be borne by the employer through
an “integrated” insurance plan to
£3.60 billion ($5.52 billion) to
£4.10 billion ($6.28 billion). That
figure is 4.5 to 5 times the costs cur-
rently included in employers liabili-
ty insurance. Including pain and
suffering would bring the costs up
to £9.10 billion ($13.94 billion) to
£9.60 billion ($14.71 billion), an in-
crease of 11 to 11.5 times the cur-
rent level.

A survey of 658 U.K. employers
conducted as part of the report
showed that:

® Employers liability is perceived
to be a significant business expense,

See HSE/next page
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HSE: Link
of safety,
insurance
costs
explored

Continued from previous page

and most large and medium-size or-
ganizations are trying to reduce the
costs. Employers believe they con-
trol health and safety in their orga-
nizations, but only half believe that
the cost of employer liability is re-
lated to their standard of manage-
ment.

e Employers generally agree that
injured employees should have re-
habilitation before compensation is
settled. About half the responding
employers agree that employers
should pay for rehabilitation, and
they say they would prefer to insure
against the costs of rehabilitation.

® Only a minority of employers
would accept a 20% increase in em-
ployer liability costs to pay for im-
proved health and safety services.

® Most employers agree that a no-
fault plan would lead to increased
claims and increased cost and fraud,
without reducing legal costs and
without being fairer to employees.

o If the costs of employer liability
increased significantly, most em-
ployers would attempt to improve
health and safety, contest claims,
improve rehabilitation and avoid
the recruitment of previously in-
jured persons.

® Most employers said they
would be motivated by the prospect
of a 50% surcharge or rebate to im-
prove health and safety.

Meanwhile, discussions with and
a survey of insurers showed that
they are supportive of more reha-
bilitation and open to the idea of a
no-fault insurance system, though
they agreed that it probably would
lead to more claims. Insurers were
also found to be open to the idea of
merging the employer liability and
IIDB programs and supportive of
making employers more aware of
the fact that the state heavily subsi-
dies employers through the IIDB,
NHS and other benefits.

The Confederation of British In-
dustry would not welcome a com-
plete overhaul of the existing em-
ployer liability system, though it
recognizes faults in that system,
said Janet Asherson, head of CBI’s
environmental affairs.

The CBI also would be opposed
to the introduction of a total no-
fault system, Ms. Asherson said,
pointing out that industry already
contributes to the state through its
taxes.

An HSE spokesman said that the
HSE would be promoting discus-
sions of the report’s findings with
representatives of the insurance in-
dustry, business and trade unions.

Copies of the report are available
through the HSE Web site,
www.hse.gov.uk.
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BI calls for Best of the Web entries

Business Insurance is seeking entries
for its second annual Best of the
Web competition.

The Best of the Web Awards were
created by Business Insurance to rec-
ognize and promote excellence in
Internet-based services for corpo-
rate risk and employee benefit exec-
utives.

Web sites that are designed pri-
marily—though not necessarily ex-
clusively—to serve buyers of com-
mercial insurance services may be
submitted for consideration.

Web sites will be judged on their
functionality, interactivity, design,
innovation and relevance to the

buyer of commercial insurance ser-
vices (i.e., risk managers and em-
ployee benefit managers).

To be considered, a site must fit
into one of eight specified contest
categories: insurance services,
claims services, risk management
services, benefits management ser-
vices, health plan services, claims
services, legal services and educa-
tional/professional services.

Detailed information about the
eight categories and rules and entry
forms for the competition can be
downloaded from the Datebook sec-
tion of www.businessinsurance.com.

The deadline for submitting com-

pleted entries to Bl is Aug. 12.

Web site sponsors from any-
where in the world may enter,
though the sites must be accessible
via the World Wide Web and
should be understandable to En-
glish-speaking judges.

All contest entries will be
screened by a panel of BI editors to
ensure that they fit the specific con-
test categories for which they are
entered and that they meet the cri-
teria for entry.

A panel of independent judges—
knowledgeable in various aspects of
risk management, benefits manage-
ment, insurance and technology—

will then score the entries and se-
lect the highest-scoring candidates
in each category as BI’s Best of the
Web.

The panel has the option to pre-
sent additional Awards of Excel-
lence in any category.

The winners of the 2002 compe-
tition will be announced and pro-
filed in the Nov. 4 issue of Business
Insurance.

To obtain an entry form and
rules for the competition, visit
www.businessinsurance.com or send
an e-mail with the words “Best of
the Web” in the subject line to:
pwinston@crain.com.

" At Sentry Insurance, weimake a powerful

promise: to serve our customers.with Strength,
Protection and Vigilance ~.the foundation of ousf

success since 1904.

Every day, we provide financial protection and
safety solutions for businesses, the people who
run them and their employees.
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“products, our people and our performance.

Join the growing number of customers who
depend on Sentry Insurance for Strength,

Protection and Vigilance.

Contact Sentry now for your primary casualty
insurance, integrated disability management

and safety needs.

Contact us through your insurance broker or call:

1-877-3SENTRY, Ext. 6120

(Toll-free 1-877-373-6879)
www.Sentry.com

Sentry Insurance Group, Stevens Point, Wisconsin — Parker Services, LLC, Stevens Point, Wisconsin




Pl 07-08-02 A 36 7/2/02 5:06 PM Page 1

36

Order Any Issue Now...
While Supplies Last

Has your company appeared in a ranking ...
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Don't miss out!

Call us toll-free at
(888) 446-1422 or
(313) 446-0450 outside U.S.

We offer quantity discounts
and an overnight option too.
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tracked online

LITTLETON, Colo.—Risk managers
and others who must keep track of
insurance certificates can access a
free Internet-based service that can
help them deal with that some-
times time-consuming task.

Ins-Cert.com allows users to track
certificates, as well as generate e-
mail and fax notices of noncompli-
ance. Instead of archiving paper
certificates, users can print certifi-
cates from the system, saving work
time and storage space.

“We have created a database that
can be accessed over the Internet by
agents, brokers and certificate hold-
ers,” explained William R. Hartigan,
the president of Littleton, Colo.-
based Ins-Cert.com. Input is han-
dled by agents and brokers, who are
charged $3 per certificate. A 25-cent
charge is assessed to the intermedi-
ary when a certificate is viewed.

Mr. Hartigan pointed out that the
charges are much less than the cost

incurred by agents and brokers to
maintain certificates and issue
copies to those who request them.

Ins-Cert, located at www.ins-
cert.com, also allows users to:

e Print signed certificates.

o Compile expiration reports that
save time in tracking and request-
ing renewal certificates.

e Verify insurance compliance
from any location at any time.

® Produce reports that indicate
whether proper insurance coverage
is in place.

More information is available at
the Web site, or by contacting Mr.
Hartigan at 303-346-3889.

by B B s o P Sy B b

HIPAA compliance
primer offered

PHILADELPHIA—Intracorp is of-
fering employers a free primer to
understanding the Health Insur-
ance Portability & Accountability

Products &
Services Guide

To place your ad, contact Irais Amleshi at (312) 649-5340 / fax: (312) 649-7937 / E-mail: iamleshi@crain.com
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Act and compliance with its rules
by the April 2003 deadline.

The booklet, “A Roadmap to Suc-
cess in the New HIPAA Age,” is
available for downloading from
www.intracorp.com.

Included in the booklet’s advice
are “concrete steps that employers
can take to create a corporate cul-
ture that supports HIPAA compli-
ance and emphasizes the common
sense, instinctual protection of con-
fidential health data.”

An employer checklist is included
to help employers create a corpo-
rate culture that emphasizes data
privacy and security. The booklet
also outlines penalties for not com-
plying with HIPAA requirements.

To download the booklet, click
on the media center at Intracorp’s
home page and then click on publi-
cations and reports.

Software monitors
workers' Internet use

VERO BEACH, Fla.—Employers
worried about risks related to em-
ployees’ Internet access have a new
way to monitor that activity.

SpectorSoft Corp.’s Spector Pro-
fessional Edition is designed to pro-
tect companies from the liabilities
that could be created through inap-
propriate use of the Internet. Lost
productivity and bandwidth con-
sumption are other concerns that
the software can address.

The product records both sides of
chat room conversations and can
alert administrators by e-mail when
specified keywords are detected in
conversations, e-mail or Web pages.
Sophisticated keystroke journals are
produced by the software, and it
displays a list of all incoming and
outgoing e-mail.

More information on the product
is available at wwwspectorsoft.com or
by calling 888-598-2788.

Comp case management
for self-insured employers

MINNEAPOLIS—RTW Inc. is
launching a new business unit to
provide its workers compensation
case management and claims man-
agement services to self-insurers
and other alternative markets.

The new unit of the Minneapolis-
based manager of disability prod-
ucts and services will begin offering
its services July 15. David M. Dietz
will head the unit, RTW Self In-
sured Services, as director of self-in-
sured services.

More information is available
from RTW at 800-789-2242.
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Taxing transfer of assets offshore

Bill targets companies that reincorporate overseas

By DOUGLAS McLEOD

WASHINGTON—The chairman
of the House Ways and Means
Committee is planning to intro-
duce legislation that would make it
less attractive for companies to
reincorporate offshore to avoid
U.S. taxes.

Rep. Bill Thomas, R-Calif., has
proposed legislation that would
combine provisions targeting tax-
motivated relocations to Bermuda

and other offshore domiciles, with
a larger package of tax reforms fa-
vorable to U.S.-based multinational
companies.

The bill, expected to be intro-
duced after the July 4 recess, would
discourage corporate inversions—
in which companies reorganize un-
der new offshore holding compa-
nies—by taxing transfers of assets
overseas, according to a summary
released by Rep. Thomas.

It would also impose an excise

9

Business Insurance

tax on stock-based compensation
paid to officials of expatriate com-
panies and would penalize “earn-
ings stripping,” a practice in which
U.S. companies offset taxable in-
come by making interest payments
to a foreign parent.

The proposal does not go as far
as other House and Senate bills that
have addressed the inversion issue
by calling for, among other things,
disregarding inversions that meet
certain criteria and treating invert-

ed offshore holding companies as
U.S. corporations for tax purposes.

“Other legislation merely pun-
ishes companies that flee overseas
without addressing the reason they
chose to invert: a hostile tax sys-
tem,” the summary states.

Along with provisions targeting
inversions, the bill also would re-
peal a U.S. tax regime—the Ex-
traterritorial Income Exclusion—
that was designed to ease taxation
of U.S. companies’ foreign revenue.

37

The exclusion is regarded as an im-
proper subsidy by the World Trade
Organization.

The bill would replace the
regime with “more than 20 re-
forms,” including removing rules
that hinder companies’ ability to
defer U.S. tax on overseas income,
and simplifying foreign tax-credit
rules aimed at preventing double
taxation of the same income by the
U.S. and foreign jurisdictions, ac-
cording to the summary.

IRS: DC
rules
clarified

Continued from page 3

employer in the IRS’ example con-
sidered these facts: A large portion
of plan assets was placed in a high-
risk investment. Plan participants
already expressed concern to the
employer about the investment. In
addition, lawsuits had been filed
against several other employers al-
leging a breach of fiduciary duty in
connection with the same invest-
ment.

‘Let's say investments
were made in a fund that
invested in high-tech
firms of top quality. The
value goes down because
of market fluctuations.
That kind of situation

would not be covered.'
Kyle Brown
Watson Wyatt Worldwide

In such a situation, “The pay-
ment is made based on a reasonable
determination that there is a rea-
sonable risk of liability for breach of
fiduciary duty and to restore losses
to the plan,” the IRS said.

In no case, though, would
amounts paid to the plan above
what was actually lost due to a fidu-
ciary breach be considered restora-
tive.

The example provided by the IRS,
though, is meant only to be illustra-
tive. Ultimately, as the IRS says,
whether a payment is considered
restorative will depend on all of the
relevant facts and circumstances.

But clearly, though, payments
would not be considered restorative
if they were made to compensate
participants for losses due to market
fluctuations where there was no ap-
parent fiduciary breach.

“Let’s say investments were made
in a fund that invested in high-tech
firms of top quality. The value goes
down because of market fluctua-
tions. That kind of situation would
not be covered,” Watson Wyatt's
Mr. Brown said.

When it comes to
structured asset finance,
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THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

IN THE MATTER OF THE LIQUIDATION )
OF WESTERN SPECIALTY INSURANCE COMPANY ) 02CH8782

NOTICE OF CLAIM FILING DEADLINE AND PROCEDURES

PLEASE TAKE NOTICE, that on May 6, 2002, the Circuit Court of Cook County,
lllinois, entered an Agreed Order of Liquidation against Western Specialty Insurance
Company (“Western Specialty"). Nathaniel S. Shapo, Director of Insurance of the State
of lllinois, is the statutory and court affirmed Liquidator of Western Specialty
(“Liguidator™).

TAKE FURTHER NOTICE, that on May 30, 2002, the Circuit Court of Cook County,
Illinois, found that Western Specialty was insolvent as of the date of the entry of the
Agreed Order of Liquidation.

TAKE FURTHER NOTICE, that pursuant to the Agreed Order of Liquidation, all rights
and liabilities of Western Specialty and its policyholders, creditors and stockholders,
and all other persons interested in its property or assets, are fixed as of May 6, 2002,
unless otherwise provided in subsequent orders of the Court.

TAKE FURTHER NOTICE, that on June 27, 2002, the Circuit Court of Cook County,
lllinois, entered an Amended Order Providing for the Filing of Claims and the Setting of
Claim Filing Deadlines (“Claim Filing Order"). Pursuant to the Claim Filing Order, all
persons, companies or entities who have, or may have claims against Western
Specialty, its property or assets, or against a Western Specialty insured or policyholder,
shall have the right to present and file with the Liquidator proper proofs of claim on or
before May 6, 2003 at 4:30 p.m. (C.D.T.).

TAKE FURTHER NOTICE, that any insured under an insurance policy issued by
Western Specialty shall have the right to present and file with the Liquidator a proper
proof of claim setting forth a contingent claim on or before May 6, 2003 at 4:30 p.m.
(C.D.T.). No contingent claim shall be allowed for purposes of participating in any
distribution of estate assets that may be made at the fourth priority level, 215 ILCS
5/205(1)(d), unless such claim has been liquidated and the insured claimant has presented
and filed evidence of payment of such claim to the Liquidator on or before May 6, 2004 at
4:30 p.m. (C.D.T.). Any contingent claim for which a proper proof of claim is filed on or
before May 6, 2003 at 4:30 p.m. (C.D.T.), but which is not liquidated on or before May 6,
2004 at 4:30 p.m. (C.D.T.), may be estimated pursuant to 215 ILCS 5/209(4)(b) for
purposes of participating in any distribution of estate assets that may be made at the fifth
priority level, 215 ILCS 5/205(1)(e), unless otherwise directed by the Court.

TAKE FURTHER NOTICE, that the form and required contents of all proofs of claim
are described in 215 ILCS 5/209. Proofs of claim, along with supporting documents, if
any, are to be filed with, and may be obtained from, the Liquidator of Western Specialty,
c/o the Office of the Special Deputy Receiver, located at 222 Merchandise Mart Plaza,
Suite 1450, Chicago, lllinois 60654. A proof of claim shall be deemed “filed” with the
Liquidator upon the Liquidator's receipt thereof. The Liquidator reserves the right to
require such additional information with respect to any claim filed with him as he may
deem necessary. The Liquidator further reserves any and all defenses available to
Western Specialty upon all filed claims. All proofs of claim must be duly sworn to before
an officer authorized to take oaths.

THE LAST DATE FOR THE FILING OF PROOFS OF CLAIM WITH THE LIQUIDATOR IS
SET FORTH ABOVE. NO PERSONS, COMPANIES OR ENTITIES HAVING OR CLAIMING
TO HAVE ANY CLAIM AGAINST WESTERN SPECIALTY, ITS PROPERTY OR ASSETS,
OR AGAINST A WESTERN SPECIALTY INSURED OR POLICYHOLDER, SHALL
PARTICIPATE IN ANY DISTRIBUTION OF THE ASSETS OF THE COMPANY UNLESS
SUCH CLAIMS ARE PROPERLY FILED WITH THE LIQUIDATOR ON OR BEFORE MAY 6,
2003 AT 4:30 P.M. (C.D.T.)

Cathleen M. Travis
Special Deputy Receiver

MORE CLASSIFIEDS ONLINE! | www.businessinsurance.com |

/f Endurance

Endurance Specialty Insurance Ltd. is headquartered in Bermuda and is one of the largest
specialty reinsurers in the world with shareholders' equity of $1.2 billion. Endurance invites
applications for the position of:

VICE PRESIDENT/ PROFESSIONAL LIABILITY UNDERWRITER

Function:

The Professional Liability Underwriter will be responsible for developing, underwriting and
maintaining the company's excess professional liability business.

Reports to:

Executive Vice President, Excess Casualty

Duties and Responsibilities include, but are not limited to:
® Contribute to the successful implementation of the business plan

® Assisting in developing and maintaining suitable management information to evaluate
the successful implementation of the business plan for the team

® Coordinating all stages of the underwriting process such as: marketing, risk analysis,
contract negotiation and contract maintenance, developing and maintaining client and
broker relationships.

® Evaluate and prioritize submissions.

® Pricing programs and submissions.

® Monitoring portfolio growth and profitability.

® Work with actuarial department through the rating process

Qualifications and Requirements:

® University degree in Business or similar field preferred.

® CPCU or ACII designations highly desirable.

® Minimum 5-8 years' underwriting experience in the areas of Directors and Officers Liability,
Employment Practices Liability, Fidelity, Fiduciary and Miscellaneous Errors & Omissions.

® Mandatory knowledge of standard professional liability policy forms.

® Demonstrated people and process management skills required

® Strong analytical, marketing and communication skills.

® Have well developed and significant relationships with major U.S. and European producers.

Applications will be dealt with in strict confidence and interested candidates can apply in
writing or via e-mail to:

David Cabral
Senior Vice President - Excess Casualty
Endurance Specialty Insurance Ltd.
Suite 784, Par-la-Ville Road * Hamilton, HM 11 BERMUDA
Fax No: (441) 295-2657 * Email: dcabral@endurance.bm
No telephone enquiries.

/f Endurance

Endurance Specialty Insurance Ltd. is headquartered in Bermuda and is one of the
largest specialty reinsurers in the world with shareholders’ equity of $1.2 billion.
Endurance invites applications for the position of:

ASSISTANT VICE PRESIDENT / PROFESSIONAL LIABILITY UNDERWRITER

Function:
The Professional Liability Underwriter will be responsible for developing,
underwriting and maintaining the company's excess professional liability business.

Reports to:

Executive Vice President, Excess Casualty

Duties and Responsibilities include, but are not limited to:
® Contribute to the successful implementation of the business plan

® Assisting in developing and maintaining suitable management information to
evaluate the successful implementation of the business plan for the team

® Coordinating all stages of the underwriting process such as: marketing, risk
analysis, contract negotiation and contract maintenance, developing and
maintaining client and broker relationships.

® Evaluate and prioritize submissions.
® Pricing programs and submissions.
® Work with actuarial department through the rating process

Qualifications and Requirements:

® University degree in Business or similar field preferred.

@ CPCU or ACII designations highly desirable.

® Minimum 5 years insurance experience with minimum 2-3 years' underwriting
experience in the areas of Directors and Officers Liability, Employment
Practices Liability, Fidelity, Fiduciary and Miscellaneous Errors & Omissions.

® Mandatory knowledge of standard professional liability policy forms.

® Demonstrated people and process management skills required

® Strong analytical, marketing and communication skills.

Applications will be dealt with in strict confidence and interested candidates can
apply in writing or via e-mail to:
David Cabral
Executive Vice President - Excess Casualty
Endurance Specialty Insurance Ltd.
Suite 784, Par-la-Ville Road * Hamilton, HM 11 BERMUDA
Fax No : (441) 295-2657 ¢ Email: dcabral@endurance.bm

No telephone enquiries.

HELP WANTED

SENIOR ACTUARIAL ANALYST

Montana State Fund Has A Job
Opportunity For You!

We are looking for a highly-motivated
individual with a Bachelor's degree in
mathematics, mathematical economics,
statistics or a field involving high-level
quantitative analysis, plus four years of
experience in quantitative analysis
and/or insurance industry, with a
minimum of 2 years of P&C actuarial
experience (five years of actuarial
experience in workers compensation
industry preferred) and who has
successfully completed 2 CAS exams
(completion of 3 to 5 exams is strongly
preferred). We will begin screening
applications July 11, 2002, but position
is open until filled. Go to our website at
www.montanastatefund.com for details
on required competencies and how to

apply.
If you have questions,
call (406) 444-6523. EEO
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AFTERMATH OF A TRAGEDY

The attacks on New York, Washington, DC and Pennsylvania affected every
person, company and industry in this country — few more dramatically than the
insurance industry. On September 9, Business Insurance will look back at the day
that changed America, and our business, forever.

Issue Date: September 9 ¢ Ad Close: August 27

To reserve ad space, call Ken Luker at 212-210-0133 or email kluker@crain.com

www.businessinsurance.com
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WorldCom: Accounting scandal adds to D&O ills

Continued from page 1

Conditions will not be as onerous
for companies with traditional ac-
counting practices that are easier to
understand, added Mr. Mandel,
who is assistant vp of enterprise risk
management for USAA in San Anto-
nio, Texas.

Proposed business accounting re-
forms called for by President George
Bush, Congress and others are not
likely to ease the tightening D&O
market. That market was already
reeling from its exposure to losses at
Enron Corp. and other companies
when WorldCom announced June
26 that it had inappropriately classi-
fied $3.9 billion in expenses as capi-
tal expenditures.

Following WorldCom’s  an-
nouncement, D&O underwriters
immediately retreated from writing
and renewing coverage for compa-
nies in the telecommunications in-
dustry, according to Steven Ander-
son, vice chairman of the FINPRO
division of New York-based Marsh
Inc.

D&O insurers also pulled back
from writing coverage for World-

Com’s suppliers and customer com-
panies, Mr. Anderson said. Even
banks that conduct business with
WorldCom will encounter D&O re-
newal problems, he said.

But the “knee-jerk reaction” by
underwriters likely is temporary, he
added. The underwriters are taking
time to gauge their aggregate expo-
sure to WorldCom-related losses, he
said.

Mr. Anderson predicted that oth-
er industries will continue to face a
tough D&O market but are unlikely
to see such drastic changes.

Capacity in the D&O market gen-
erally is still available for non-
telecommunications risks, though
insurers may be less willing to pro-
viding high limits or coverage with-
out restrictions on specific ac-
counts.

D&O insurers now will be more
likely to draw a line in the sand, de-
manding conditions they previous-
ly tried to impose but were not able
to, Mr. Anderson said. For example,
insurers now may demand that
policies contain co-insurance provi-
sions, he said.

WorldCom’s debacle will add
momentum, for example, to D&O
insurers’ desire

for policyhold-
ers to purchase
policies  with
co-insurance
agreements,
agreed Joseph
C. O’Donnell,
senior vp and
head of execu-
tive protection
in  Simsbury,
Conn., for
Chubb & Sons
Inc.

Insurers
want  policy-
holders to
share a bigger
portion of loss-
es so that the
policyholder
and insurer in-
terests more
closely align
over whether
to fight or settle a shareholder law-
suit, Mr. O'Donnell explained. Oth-

designed from the very start.

Valley Oak Systems:

¢ supports multiple lines of insurance

¢ incorporates ‘best practices’ from our

clients and the industry

¢ provides functionality consistent with
how examiners and managers actually

handle claims

¢ automates client-specific business rules

for greater efficiency

distracted.

At Valley Oak Systems Claims Administration Software is Our Focus

We don’t try to be all things to all people. Claims administration software is our only business
and, honestly, we do it very well. How? We’re keenly tuned into our clients and their changing
business requirements. We listen and respond - precisely, quickly. It’s the way our system was
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¢ converts clients’ data accurately and rapidly

¢ offers outstanding reporting and graphing
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erwise, policyholders might push to
settle a claim when the insurer

John Sidgmore, chief executive officer of WorldCom
Inc., discussed his company's restated financial
position at a July 2 press conference.

prefers to fight it.

D&O insurers already were call-
ing for increased scrutiny of new
and renewal business following the
financial disintegration of Houston-
based Enron that began last fall. En-
ron had $350 million in D&O cov-
erage when its troubles first sur-
faced in October (BI, Jan. 28).

Now, with WorldCom’s woes
and accounting scandals and fraud
allegations emerging for other com-
panies, D&O underwriters increas-
ingly will demand to look beyond
policyholder’s financial statements
when assessing the risk, Mr. O’'Don-
nell said. Insurers will want to speak
directly with chief financial officers,
chief legal officers and chief execu-
tive officers, he said.

“If you can't rely on the financial
statements we relied on in the past
as a key underwriting tool, then
you are going to have to dig deep-
er,” Mr. O’Donnell said.

Insurers also are now asking indi-
vidual policyholders at renewals
whether they have any intentions
of restating their previously report-
ed financial positions over the next
12 months, Marsh FINPRO’s Mr.
Anderson said.

“That is a real concern because it
is really a forward-looking warranty
or representation the policyholder
has to make,” he said. “If they re-
state their financials during the en-
suing policy period, you will have
underwriters taking the position
that they were misled in the under-
writing process, and they may dis-
claim coverage or raise the threat of
recision.”

But corporations often don’t
know whether they might restate
their financial position so far in ad-
vance, RIMS’ Mr. Mandel said. Re-
statements are not planned; they
occur when the corporation discov-
ers a problem, he said.

Following recent insurer losses,
though, it would be natural for un-
derwriters to want to make restate-
ment a basis for coverage denial,
Mr. Mandel acknowledged.

New York-based Fitch Ratings
said that the insurance industry
principally is exposed to World-
com’s troubles through invest-
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ments in the long-distance tele-
phone service company’s equities,
bonds and other investment instru-
ments, not through potential losses
on insurance policies (BI, July 1).

WorldCom stock was trading at
10 cents per share last week, down
from 83 cents a share on June 25,
before its announcement of the ac-
counting errors, and down from a
52-week high of $16.06.

Insurers have about $5 billion in
direct investment exposure. While
the loss will be large, it is spread
among many insurers, Fitch said.
But insurer solvency ratios could
suffer because of a broader impact
on capital markets.

Moody’s Investors Service Inc. re-
ported that the U.S. life insurance
industry is especially exposed to
WorldCom investment losses, with
approximately $5.3 billion in
WorldCom-related investments as
of year-end 2001.

The insurers with the largest in-
vestment exposure, according to
Moody’s, are: American Interna-
tional Group Inc., $415 million;
Prudential Insurance Co. of Ameri-
ca, $321 million; AEGON USA,
$317 million; Northwestern Mutual
Life Insurance Co., $285 million;
and Metropolitan Life Insurance
Co., $277 million.

In addition to general investment
losses, the companies that insure
WorldCom's D&O risks face possi-
ble negative rating pressure, Fitch
reported. At the same time, it
added, the D&O policy limits pro-
vided to WorldCom are likely to be
relatively low compared to the ulti-
mate loss.

AIG, CNA Financial Corp., Hart-
ford Financial Services Group Inc.,
Swiss Reinsurance Co. and XL Capi-
tal Ltd. participated on World-
Com's D&O program, but all re-
fused to comment.

Insurers may seek to deny World-
Com's D&O claims, because poli-
cies typically exclude coverage for
the fraudulent practices of corpo-
rate executives. But insurance ob-
servers say that even if some execu-
tives committed fraud, typical D&O
policies still provide insurance for
the remaining innocent directors
and officers.

After WorldCom revealed its im-
proper accounting practices, the Se-
curities and Exchange Commission
filed a civil fraud lawsuit against the
company and congressional investi-
gators have subpoenaed company
executives.

Revelation of WorldCom's book-
keeping methods also led to re-
newed calls for congressional re-
form of business accounting prac-
tices, including new disclosure and
auditor oversight requirements,
among other proposals. Such calls
arose after Enron’s fall but subse-
quently died down.

President Bush said last week,
though, that he is willing to work
with congressional Democrats on
reform legislation.

But if reforms do come, they will
be too late to help the current D&O
market, brokers, insurers and risk
managers say. Accounting irregular-
ities that already exist will likely af-
fect insurer losses before reforms
improve matters.
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Medicare: Prescription benefit unlikely this year

Continued from page 1

“Clearly, there would be a signifi-
cant cost savings to employers,”
said Chip Kerby, a Mercer attorney
in Washington.

‘The reality is that a
drug benefit will be
added and it will be
added in a few years.
Today, a health plan can't
really be considered one
if it doesn't offer a drug

benefit.'

Chip Kerby
Mercer Human Resource Consulting

Those cost savings would be
achieved through a reinsurance
mechanism that is a key part of the
House bill.

mechanism, the government would
subsidize roughly 65% of prescrip-
tion drug costs for employers that
offer the benefit, Ms. Young said.

“They (legislators) want to keep
employers in,” Ms. Young said, re-
ferring to the subsidies.

Providing subsidies to employers
that offer prescription drug cover-
age sharply contrasts with the ap-
proach Congress took when it last
expanded Medicare.

Under a 1988 law—repealed one
year later—Medicare was expanded
to cover a much greater portion of
beneficiaries’ hospital and physi-
cian expenses. That change allowed
employers to cut back on retiree
health care plans so their plans did
not duplicate the expanded Medi-
care program.

But, rather than allowing em-
ployers to pocket the savings, the
1988 law required them to dis-
tribute the savings to retirees, either

The House of Representatives last month approved legislation that
would add a voluntary prescription drug benefit to Medicare.

Under the measure’s standard
prescription drug benefit, which
could be offered either by private
insurers or directly by employers, a
beneficiary would pay a monthly
premium of about $33 and pay the
first $250 of prescription drug costs.
Expenses between $251 and $1,000
would be split, with plans paying
80% and beneficiaries paying 20%.
For the next $1,000 of expenses,
costs would be divided equally be-
tween plans and beneficiaries. From
$2,001 to $3,700, there would be
no coverage, and prescription drug
costs over $3,700 would be fully
covered by the plan.

Employers and insurers that offer
a standard plan would be eligible
for subsidies for Medicare.

In a standard plan, Medicare
would reimburse plans for 30% of
expenses between the $1,001 and
$2,000 layer and 80% of costs ex-
ceeding $3,700.

In all, through this reinsurance

by enriching other benefits or pro-
viding cash in a “maintenance of
effort” provision, a concept not un-
der consideration during the cur-
rent debate.

While enactment of legislation
seems unlikely this year, Washing-
ton observers say it would be a mis-
take to write off indefinitely enact-

'Should the (prescription
drug) benefit be
delivered by Medicare or
by insurers...? That is a
philosophical difference
that divides the two

parties.'

Gretchen Young
Aon Consulting

ment of legislation and with it the
possibility of big cost savings for

employers with retiree health plans.

With prescription drugs becom-
ing such an integral part of medical
treatment and with the costs of
those drugs escalating, legislators,
facing enormous political pressure
from the elderly, eventually will
reach an agreement to expand
Medicare to cover prescription drug
expenses, observers say.

“One day we will have a prescrip-
tion drug benefit as part of Medi-
care. Clearly, there is political mo-
mentum to do something, with
support ranging from conservative

Republicans to liberal Democrats,”
said Helen Darling, president of the
Washington Business Group on
Health.

“The reality is that a drug benefit
will be added and it will be added in
a few years. Today, a health plan
can’t really be considered one if it
doesn’t offer a drug benefit,” Mer-
cer’s Mr. Kerby said.

Still, if legislation is to be enact-
ed, the two parties will have to
overcome considerable differences.
For example, Republicans in general
want to see a prescription drug ben-

efit offered through insurers and
employers, while Democrats gener-
ally favor an approach in which
Medicare itself would offer and ad-
minister the benefit.

“Should the benefit be delivered
by Medicare or by insurers...? That
is a philosophical difference that di-
vides the two parties,” Aon’s Ms.
Young said.

Similarly, Democrats generally fa-
vor a richer and more expensive
benefit program than Republicans,
though the two sides are getting
closer, Mr. Kerby said.

"It's not that our competitors won't do what we do.
It's just that they can't."

When it comes to insurance, few
- \ providers can custom-tailor service
industry programs like the Brownyard
Group. And maybe that’s why, year
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back. With more than a
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Supreme: Employment rulings on docket

Continued from page 1

tion agreements do not bar federal
regulators from suing over alleged
ADA violations. Employers also in-
directly had a setback in the court’s
recent decision that the Employee
Retirement Income Security Act
does not pre-empt state laws gov-
erning HMOs’ external review prac-
tices.

Employment practices cases are
not likely to be as dominant in the
court’s next docket. In fact, the
court has not yet accepted any ADA
cases for the next term.

But the justices have agreed to
hear other liability disputes of im-
portance to business, including
what could be the most critical
punitive damages case since BMW
vs. Gore, a 1996 decision that held
punitive damages could be so dis-
proportionate to actual damages as
to be unconstitutional.

“By and large, the business com-
munity did pretty well,” said Evan

M. Tager, a partner in the Washing-
ton office of Chicago-based law
firm Mayer, Brown, Rowe & Maw.
Mr. Tager participated in a discus-
sion of the court’s actions last week,
which was sponsored by the Wash-
ington Legal Foundation a few days
before the current term ended.

Not surprisingly, Mr. Tager cited
the three major ADA victories as ev-
idence.

In Chevron USA Inc. vs. Mario Ec-
hazabal, the court unanimously
ruled that the ADA does not require
employers to place workers in jobs
that could cause them serious in-
jury or death, even if the worker is
aware of the hazards when request-
ing the job (BI, June 17). That ruling
eased employer fears that they
would be forced to decide whether
to risk suits alleging ADA violations
if they refused such worker re-
quests, or liability suits if they
granted the request and the worker
subsequently fell ill or died.

In US Airways vs. Robert Barnett,
the court held that under most cir-
cumstances, company seniority sys-
tems take precedence over ADA
claims in determining job assign-
ments (BI, May 6).

And, in what may have been the
most significant case, Toyota Motor
Manufacturing, Kentucky, Inc. vs. Ella
Williams, the justices held that a
worker’s inability to perform a spe-
cific job does not automatically
mean he or she is entitled to ADA
protections (B, Jan. 14).

“I don't know that they're ratch-
eting down any protections as
much as trying to ascertain their
own minds what Congress as a
body was trying to accomplish,”
said Mr. Tager, whose firm repre-
sented Chevron.

He said he didn’'t “think the
court likes the idea of having 300
million people, or whatever our
current population is,” being able
to claim that they are disabled un-

CAN YOU SPOT

Do you know a rising star
in the insurance industry—
someone who is making a difference today
and has an even brighter future?
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To download a Rising Star
nominating form and guidelines,
go to our Datebook section
at www.businessimsurance.com

35 rising stars will be recognized in the Oct. 7 issue,
commemorating Business Insurance’s 35th anniversary
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der the ADA.

The three decisions “were critical
to a reasonable interpretation of the
federal law,” said Quentin Riegel,
vp-litigation and deputy general
counsel at the National Assn. of
Manufacturers in Washington.
“Unfortunately, we're starting to
see states adopt changes that will
subject employers to different stan-
dards of liability under state ADA
laws, notably California,” he added.

Although the three decisions “ap-
pear to be ‘pro-employer’ rulings,
decisions involving the ADA are
necessarily dependent on the indi-
vidual circumstances of every ADA
plaintiff,” noted Gerald Maatman,
chair of the global employment law
practice at Chicago law firm Baker
& McKenzie. As a result, he predict-
ed, “the broader significance of
these rulings will be fought out in
the years to come at the trial court
level.”

The trio of decisions “give man-
agers the tools to assert defenses to
ADA exposures in particular cir-
cumstances” but do not give “em-
ployers a license to ignore the work-
place rights of sick, injured and dis-
abled workers,” Mr. Maatman said.
“Sound risk management and loss
control will continue to require em-
ployers to make informed, good-
faith personnel decisions based on
the individual circumstances of any
ADA-protected employee.”

Employers got a break in another
area of employment law in the
court’s ruling in Ragsdale et al. vs.
Wolverine World Wide Inc. (BI,
March 295). In that case, the justices
by a 5-4 margin held that employ-
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ers are not required to provide more
than 12 weeks of leave under the
FMLA, even if they fail to notify
employees that any leave they take
will be counted against their FMLA
entitlement.

But the justices dealt employers a
small ADA setback in their decision
in Equal Employment Opportunity
Commission vs. Waffle House (BI,
Jan. 21). In that case, the high court
ruled that a pre-employment arbi-
tration agreement signed by a work-
er does not bar the EEOC from pur-
suing victim-specific judicial relief,
including back pay and damages in
certain ADA cases. Some employ-
ment law experts said that the rul-
ing could make arbitration a less at-
tractive way to settle employment
disputes for some employers.

Employers may have also suf-
fered an indirect defeat with the
court’s decision in Rush Prudential
HMO Inc. vs. Debra Moran et al. (BI,
June 24). The justices held that
ERISA did not pre-empt an Illinois
law regarding the use of indepen-
dent external review in health care
coverage disputes. Such laws regu-
late insurers, which is properly a
state function, according to the
high court. Some employer groups
expressed concern that the decision
would increase the cost of employ-
er-provided health care.

When the court reconvenes in
the fall, it will revisit an issue of
great importance to employers—
punitive damages.

At issue in State Farm Mutual Au-
tomobile Insurance Co. vs. Campbell is
whether a $145 million punitive
damages award against State Farm
for its claims practices, where only
$2.6 million was awarded in com-
pensatory damages, is constitution-
al.

Also at issue is whether the Utah
Supreme Court acted correctly by
taking State Farm'’s wealth into ac-
count when it reinstated the $145
million punitive after a lower court
had reduced the award to $25 mil-
lion.

“This is the biggest punitive dam-
ages case since BMW. It’s an oppor-
tunity for the Supreme Court to
give the lower courts guidance on
what it meant and what it said on
BMW,” said Robin Conrad, senior
vp of the National Chamber Litiga-
tion Center Inc., the Washington-
based litigation arm of the U.S.
Chamber of Commerce.

“Clearly, even within the param-
eters of BMW, this is excessive. And
there are a number of sub-issues in
the cases, including the extraterrito-
riality issue, meaning the ability of
states to reach beyond their bound-
aries to punish out-of-state corpora-
tions,” said Ms. Conrad.

“The role of wealth is one that
the court didn't squarely address in
BMW,” said Mr. Tager. “The battle
will be squarely joined on the issue
of wealth.”

In other matters of interest to
employers, the high court has al-
ready agreed to review cases involv-
ing: the awarding of damages to
people who fear they will contract
cancer from exposure to asbestos;
the relationship between ERISA and
state “any willing provider” laws;
and a challenge to a state law penal-
izing drug makers that refuse to sell
medicine to the working poor at
the same price they sell it to Medi-
caid recipients.
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This roundup of news from the previous week is generated by
BI's daily news reporting. To get breaking news as it occurs, log
on to www.businessinsurance.com, or sign up online for free B/

Daily News by e-mail.

Bill would mandate
spousal consent

Bipartisan pension legislation
introduced last week would require
an employee seeking to take a lump-
sum distribution from a defined
contribution pension plan to obtain
written approval from his or her
spouse. The measure was proposed
by Senate
Health,
Education,
Labor and
Pensions
Committee
Chairman
Edward
Kennedy, D-
Mass., and
Sen.
Olympia
Snowe, R-
Maine. In the
absence of spousal consent for a
lump-sum distribution, an account
balance would have to be distributed
in periodic payments payable over
the expected lives of the participant
and spouse. Or, a defined
contribution plan could purchase an
annuity to provide lifetime monthly

Sen. Kennedy

benefits to the participant and
spouse. While the spousal consent
would complicate plan
administration, such as in automated
systems where employees now can
electronically request a lump-sum
distribution, it also would increase
the likelihood that spouses,
especially in troubled marriages,
receive a share of a defined
contribution plan account balance.
Other provisions in the legislation
would require plan administrators to
abide by state divorce court orders
dividing pension benefits, even if
such an order were issued long after
the divorce.

COBRA subsidy bill

closer to enactment
Trade legislation that would provide
new federal COBRA health care
premium subsidies to employees laid
off due to foreign competition is
headed to a congressional
conference committee. Late last
month, the House completed action
on a trade bill that would provide
displaced workers with a 60% tax
credit to partially offset the cost of
COBRA premiums or policies

o
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purchased in the individual market.
The credit would be fully available to
individuals with adjusted gross
incomes of less than $20,000 a year
and families with adjusted gross
incomes of less than $40,000 and
would be phased out for those with
incomes above those levels. Those
health care subsidies differ from an
earlier Senate-passed trade bill. That
measure calls for a 70% health care
premium subsidy and generally
would limit the subsidy to COBRA
coverage. In addition, employers
would front the subsidy and then
would be reimbursed by the
government in a manner to be
determined by the Treasury
Department. Conferees are not
expected to begin meeting to try to
work out differences in the two
measures, including the health care
premium subsidies, for at least
several more weeks.

NAM renews push
for class-action reform

The National Assn. of Manufacturers
intends to keep pushing for passage
of a class-action reform bill that has
won approval from the House of
Representatives but has made little
progress in
the Senate.
Among
other things,
the Class
Action
Fairness Act
would
permit the removal of certain
interstate class actions from state to
federal courts. Supporters deem
such a change necessary to reduce

Crash: Midair collision probed

Continued from page 3

amount in London. The coverage, which is led by un-
derwriters at Lloyd’s of London, was placed by HSBC In-
surance Brokers Ltd. The broker declined to comment

on the airline’s excess coverage.

DHL'’s hull and liability insurance program, which re-

news in November, is
placed by Aon Corp. and
is led by ACE Global
Markets in London, a
unit of  Hamilton,
Bermuda-based ACE Ltd.
The Boeing 757 was in-
sured for $38 million,
and the cargo carrier’s li-
ability limit is $1 billion,
according to market
sources in London.

The level of liability
compensation will de-
pend on who is found to
be at fault in the colli-
sion.

The Russian TU 154
was told by Swiss air traf-
fic control to descend
from 36,000 feet to
35,000 feet about 50 sec-
onds prior to the colli-
sion, according to Bun-
desstelle fur Flugunfallun-
tersuchun
German air safety depart-

ment, which is investigating the crash.

“This descent was necessary for continuation of the
flight to Barcelona and was also a means to achieve a
vertical separation with respect to the (DHL) Boeing
757,” stated BFU. “Whereas the crew did not react on
the first instruction, they acted upon the second one

and started the descent 25 seconds before the collision,”
it said.

Shortly after the Russian airline began its descent, the
DHL flight also started to descend after notifying the
Swiss air traffic control that its traffic alert and collision
avoidance system—or TCAS—had ordered the maneu-

Rescue workers in Germany sift through wreckage from the collision of a Rus-
g—or BFU—the sian TU 154 passenger aircraft and a Boeing 757 cargo plane.

ver. Such systems are designed to warn aircraft crews

about nearby air traffic and issue instructions to crews
about how to react to avoid a midair collision.

“The reason why this warning also led to a descent of
the Boeing 757 is not yet clear and will be subject to fur-
ther investigations,” stated BFU.
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“forum shopping,” in which plaintiff
attorneys seek the most pro-plaintiff
state courts in which to bring class
actions against out-of-state
defendants. Although the House
passed the measure in March, the
Senate has shown no sign of
following suit. Proponents of the bill,
though, are not admitting defeat.

Briefly noted

Hilb, Rogal & Hamilton Co. has
completed its acquisition of Hobbs
Group L.L.C. Glen Allen, Va.-based
HRH announced in May that it would
pay up to $274 million in cash and
stock for Atlanta-based Hobbs in an
effort to build up a large risk
management client base (B, May
20)....Kemper Insurance Cos. has
finalized a transaction with Omaha,
Neb.-based Berkshire Hathaway Inc.
that includes a $125 million
investment by Berkshire in Kemper's
commercial casualty and specialty
insurance operations. Separately,
Long Grove, lll.-based Kemper
completed the sale of its personal
lines business last week to Chicago-
based Unitrin Inc....U.S. life/health
insurers' profits fell 42% in 2001, to
$15.3 billion, according to Weiss
Ratings Inc. The Palm Beach
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Gardens, Fla.-based rating agency
attributed the decline to capital
losses on invested assets and a drop
in net operating income. Lines of
business where profits fell the most
included group health, which
declined more than 50% to $880
million in 2001....The New York State
Insurance Department has moved to
a new building in Albany, N.Y. The
department’s new address is 1
Commerce Plaza, Albany, N.Y. 12257.
All telephone numbers remain the
same....A.M. Best Co. has affirmed
the A+ financial strength rating of
AXA Canada Inc. subsidiaries AXA
Assurances Inc. and AXA Assurance
Agricoles Inc., both of Montreal. Best
cited the insurers' strong market
presence and operating results....
Warren, N.J.-based Chubb Corp. has
created a new business unit to
provide specialty liability coverages
and services for nonprofit and
privately held organizations. The
unit, which has not yet been named,
will be headed by Jane L. Hodgson, a
Chubb vp. Chubb’s unit will write
business for all sizes of nonprofits
and focus on privately held
organizations with annual revenues
of $250 million or less and 1,000 or
fewer employees, a Chubb
spokesman said.

Online Poll -,

In the wake of the emerging WorldCom
accounting scandal, D&O rates likely

Will increase
across the board

Will be unaffected
by the scandal

Will increase only
for selected companies

86.0%
10.5%

3.5%

Take part in our weekly poll at www.businessinsurance.com

Bl Stock Index[7/1-7/31

Up-to-the-minute data for all 87 companies that comprise
the BI Stock Index can be found at www.businessinsurance.com

Percentage change of BI Stock Index vs. key indicators

BI Stock Index
2000.97

Largest gains

EMC Insurance Group 4.98%
Argonaut Group 3.36%
Vesta Insurance Co. 1.40%
Unico American Corp. 0.37%
MetLife 0.35%

vvyy

Dow Jones
9054.97

S&P 500
953.99

Largest losses

Clark Bardes Holdings -23.16%
Acceptance Insurance -19.51%
Trenwick Group Ltd. -13.60%
Sierra Health Services -13.56%
Gainsco Inc. -11.76%

Weekly change by market segment

Brokers
Insurers/Reinsurers
Managed Care Organizations

Source: CNET Investor (investor.cnet.com)

-8.61%
-4.86%
-5.85%
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