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LEED leads the market,
but other groups offer
competing certification

By JUDY GREENWALD

The green building certification program
run by the Washington-based U.S. Green
Building Council has become the dominant
certification program in the green construc-
tion arena, because it was introduced so ear-
ly and because of the program’s quality.

The Leadership in Energy and Environ-
mental Design program, which the green
building council says was introduced in
1990, is a point-based system for building
projects to earn credit in several categories,
including sustainable sites, water efficiency,
energy and atmosphere, materials and
resources, and indoor environmental quali-
ty.

An additional category is innovation in
design, which addresses sustainable building
expertise and design measures not covered
under the five environmental categories.

LEED categories, in ascending order of
value, are certified, silver, gold and plat-
inum. LEED certifications are granted after a
building has been built. Certification is
administered by the council through a net-
work of professional third-party certifica-
tion bodies. The system is set to be updated
this year.

According to the council, nearly 9 billion

square feet of building space participate in
the suite of LEED rating systems, and an
additional 1.6 million square feet are certi-
fied daily around the world.

The USGBC also administers a LEED pro-
fessional credentialing program.

Observers say the biggest competitor to
the LEED program is the Green Globes rat-
ing and certification program, which is
operated by the Portland, Ore.-based Green
Building Initiative. The GBI, which started
its program in 2004, has certified about 600
buildings, about one-third of which are Vet-
erans Administration facilities, a
spokeswoman said.

In addition, in January the Washington-
based Institute for Sustainable Infrastruc-
ture introduced its Envision rating program,
which focuses on infrastructure projects.

However, Jeffrey D. Masters, a partner
with law firm Cox Castle & Nicholson L.L.P.
in Los Angeles, said the LEED program “has
dominated the certification arena’’ because
it was the first and “rapidly became the
market standard.”

Stephen T. Grossmark, a partner with law
firm Tressler L.L.P. in Chicago, said the
LEED program “is the one that’s best
known,” perhaps “because of the USGBC’s
national member and local membership
programs.” Furthermore, he said, the pro-
gram is “ever improving.”

Mr. Grossmark said that before the LEED
system was developed, different local and
state governments had been trying to come
up with their own green construction

codes. “They were reinventing the wheel.”
However, J. Kent Holland, president of

Vienna, Va.-based consulting firm Con-
structionRisk L.L.C., said, “There are still
some maybe unrealistic and unfulfilled
expectations for project owners concerning
what they are going to get by having their
building LEED certified.

“Sometimes a project owner assumes
they’re going to save energy if they get a
building that’s LEED certified, but there’s
no guarantee that’s going to happen,” he
said, noting that communication between
all the parties involved is important.

Furthermore, you can still have a green
building without necessarily obtaining the

LEED certification or other certifications by
introducing measures such as low-toxicity
paints and sustainable wood products, said
Stanley L. Alpert, a partner with law firm
Constantine Cannon L.L.P. in New York.

While LEED “is a very nice way for people
to identify a green building, it’s not the
only way,” he said.

Angie Fuqua, Dallas-based senior proper-
ty specialist with Chubb Corp., said build-
ing owners should keep in mind that green
building codes are secondary to building
and fire codes. You could conceivably get
credit under a green rating system code “for
something a fire code or building won’t let
you do,” she said.

TECH LEADERS: Monthly
newsletter about industry IT.
www.BusinessInsurance.com/
TechInsights

2012 AWARDS: Nomination
deadline extended to July 31.
www.BusinessInsurance.com/
Women2012Nominate

WATCHTO
WOMEN

Picking a standard
for going green

LEED categories, in ascending order of value, are
certified, silver, gold and platinum. LEED certifications
are granted after a building has been built. The system
is set to be updated this year.
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Green buildings
pose myriad risks
Risk managers grapple with evolving issues

By JUDY GREENWALD

C
ompanies and organizations that want their buildings to be
“green” face a challenging set of exposures. The inter-
twining risks can affect a company’s financial, regula-

tory and legal well-being.
Risk managers also face exposures from a building’s

performance during and after construction as well from
the consultants and advisers involved in bringing
these often complex projects to fruition.

Insurers to a large degree offer coverage in this
area—typically in the form of added endorsements,

See RISKS page 17

7 World Trade Center leads green trend

By MATT DUNNING

New York’s 7 World Trade Center has
been a building of firsts.

The first permanent office space built
at the World Trade Center site follow-
ing the Sept. 11, 2001, terrorist attacks,
the 52-story tower at 250 Greenwich St.
also was the city’s first office building
to be certified by the U.S. Green Build-
ing Council’s Leadership in Energy &
Environmental Design program.

Although its developers and builders
are quick to tout 7 WTC’s pioneering
environmentally sustainable commer-

cial space in New
York, that same dis-
tinction generated
several unique chal-
lenges for risk man-
agers and other exec-

utives involved in the tower’s construc-
tion and operation.

“When you’re the first at anything,
it’s always difficult to explain to people
what that means in theory, and the
LEED features were no exception,” said
Dara McQuillan, a senior vp at Silver-
stein Properties Inc., the tower’s devel-
oper and owner.

Mr. McQuillan noted that the LEED
program was just three years old when
Silverstein began initial planning for
the tower, which had substantial impli-
cations for its insurance programs dur-
ing and after construction, as well as its
leasing and marketing strategies.

“Remember, the building was
designed in 2001 and 2002, when most
of the market hadn’t even heard of
LEED certification or the U.S. Green
Building Council,” Mr. McQuillan said.

Designed by Chicago-based Skid-

See WTC page 18
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T
he growing green construction industry
holds promise for businesses and organiza-
tions that desire an environmentally

friendly footprint, but it also presents risks.
Exposures include financial, regulatory and

legal risks.
For instance, partner contracts must be evaluat-

ed carefully, and companies need to be aware of
the added costs green construction can entail. 

Furthermore, regulations are multiplying and
risk managers face the challenge of post-construc-
tion results not living up to their billing.

Firms also must decide whether to pursue green
building certification through the Washington-
based Leadership in Energy and Environmental
Design program, which has become the dominant
certification program in the green construction
arena. Risk managers also must beware of falling
victim to “greenwashing,” where misleading
information is disseminated to establish an envi-
ronmentally friendly public image.

Insurance coverage is readily available,
although there are various issues that may expose
gaps in the coverage.

Meanwhile, a Business Insurance survey that also
is part of this theme issue has found that even
among companies with green goals, many execu-
tives are unaware that green building insurance
and endorsements are available.

This special issue of Business Insurance explores
all the risks facing companies as the embrace
green construction and details how to manage
those risks.
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Underwriters view
sustainable projects
as good business

By MIKE TSKOUDAKIS

Insurance coverage for green
buildings and practices is readily
available, though pricing and
capacity are dependent on the
specific sustainable design risk.

And as sustainable design has
gained traction, many design pro-
fessionals have Leadership in
Energy and Environmental
Design certification in mind when
designing new projects, buildings
and structures.

Brian Ruane, executive vp and
national real estate and hotel prac-
tice leader for Willis Group Hold-
ings P.L.C. in New York, said he
has not seen a pushback from
insurers indicating they don’t
want to insure sustainable design.

“As a matter of fact, underwrit-
ers for the most part see the trend
toward green as positive,” Mr.
Ruane said, noting that insurers
consider green buildings better
risks that offer a healthier work
environment, which can lower
workers compensation claims.

“The quality of the asset is just
above average when it’s a LEED-
certified building, so they don’t
really push back,” he said.

Karen Erger, vp and director of

practice risk management for
Lockton Cos. L.L.C. in Kansas
City, Mo., said that from a profes-

sional liability standpoint, “there
are a lot of carriers in the market.”

“I don’t know of any that are

specifically saying that ‘we don’t
have an appetite for clients who
are working with sustainable
design,’” she said.

While green risk coverage is
widely available and written as an
endorsement to larger policies,
capacity and pricing varies,
experts say.

“It all depends on the risks,”
Mr. Ruane said. “I would say we
never had any challenges relative
to limits and capacity when we
talk about this issue.”

When it comes to capacity,
Walter Wilk, managing director
and real estate practice leader at
Wells Fargo Insurance Services

DEPAUL UNIVERSITY

The Andrew J. McGowan Science Building at DePaul University in Chicago
has earned LEED gold certification.

Unique risks created
by green laboratories
DePaul University
boasts LEED gold
science building

By MIKE TSIKOUDAKIS

In 2009, DePaul University’s
Andrew J. McGowan Science
Building earned the U.S. Green
Building Council’s Leader-
ship in Energy and Envi-
ronmental Design gold
certification—a significant
accomplishment, as labo-
ratory facilities are large
consumers of energy and
other resources.

The building, known as
McGowan South on DePaul’s
Chicago campus, opened in Jan-
uary 2009 and was the first uni-
versity science building in Illinois
to achieve sustainable designation
from the Washington-based U.S.
Green Building Council.

Green features of the 130,000-
square-foot facility include high-
reflectance materials used in
roofing and pavement fabrication,
a green roof with two greenhouses
and a planted garden, and the
use of more than 25% recycled
materials in construction, among
others.

But while LEED certification
does not specifically increase

exposures for school prop-
erties, laboratory settings
do, said Mark Titzer, asso-
ciate vp at DePaul Univer-
sity in Chicago, whose
responsibilities include
risk management.

And sustainable construction
efforts need to be modified to
accommodate these exposures.

“Like any building that features
laboratory equipment such as gas
ports and open burners, there is
inherently more risk than with a

See LABS page 17

See COVERAGE page 20

By JUDY GREENWALD

Many firms with green goals are unaware that
green building insurance and endorsements
are available, a Business Insurance survey has
found.

Furthermore, brokers apparently are not
taking the lead in providing such information
to clients, according to the online survey of
executives at 315 firms, three-quarters of
which had risk management titles.

The survey, which was conducted in
June, solicited responses from
individuals who influence and
participate in insurance deci-
sion-making in a wide range
of organizations, including
manufacturing, governmental
and educational services. 

Fifty-nine percent of the
respondents said their compa-
nies have green goals and are
actively working to achieve
them. Twenty-one percent
said they are working on a
plan to achieve their green
goals. 

Aside from environmen-
tal benefits, 41% said
increasing brand and com-
pany reputation and image
are the second-most impor-
tant benefit of having
green goals and programs.
Some 26% cited changing
the company’s mindset in
devising future programs as
a reason for their green
efforts. 

However, when it came
to their commercial proper-
ty insurance, 36% said they
are not sure whether it was designed for or
includes green buildings. Thirty-four percent
said it is not and only 30% said their coverage
includes green buildings.

Of 212 respondents who said their com-
mercial property insurance does not cover
their green buildings or they were unsure
about the coverage, 62% were unaware that
green insurance or specific endorsements are
even available.

The survey also indicated that brokers are
not taking the lead in providing information
to clients. Of those who have green insurance,
32% said they searched themselves for the
coverage. Only 28% said a broker advised
them to switch to green coverage or add an
endorsement for green features.

For most, having green coverage is relative-
ly new, with 53% saying they have had it for
one to two years. Only 5% have had it for
more than five years.

Of those with such coverage, the biggest
percentage, 29%, indicated that their pri-

mary concern is understanding
what is and is not covered. 

With multiple responses
permitted on past or
planned efficiency efforts

through their green programs,
73% of the respondents cited
lighting; while 60% identified
heating, ventilation and air

conditioning; 57%, water con-
servation; and 55%, build-
ing structures and
envelopes.

Asked which green pro-
grams are in place or being
considered, 71% identified
waste reduction; 62%, ener-
gy efficiency; and 55%,
water efficiency.

And when it comes to
achieving green goals, 41%
said their greatest concern
is achieving the company’s
return on investment tar-
gets and green goals at the
same time. Forty percent
said they are concerned
about short-term and long-
term costs.

However, when asked which actions the
company is taking to protect its green goals,
only 37% said they were taking any of the sug-
gested actions. The next highest percentage,
30%, said they are reducing uncertainty and
ambiguity in building and maintenance con-
tracts by clearly outlining the green require-
ments in building materials, equipment and
products. Only 28% said they are using a
third-party rating system.

Many unaware of green cover

The ranking of the world’s 10 largest insurance brokers in the July 16
issue of Business Insurance incorrectly identified the chief executive of
Wells Fargo Insurance Services USA Inc. Laura Schupbach is executive vp
and head of Wells Fargo Insurance Services USA Inc., which includes the
company’s insurance brokerage.

MANAGING GREEN RISKS
Risk managers have concerns about their green coverage. Percentage of risk man-
agers with green building-specific concerns:

CONCERN % OF RISK MANAGERS

Not sure what is and isn’t covered 29%

Concerned coverage is too restrictive 14%

Not sure if have proper endorsements 11%

Source: 2012 Business Insurance’s Green Building Risks Study

Insurers develop appetite for LEED buildings

Errors & Omissions

80% of companies
have or are considering green
building programs

59% currently have a
green building program

21% are evaluating green
building programs

Source: 2012 Business Insurance’s
Green Building Risks Study

CASE
STUDY

Firms don’t know options, brokers fail to inform: Survey 
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Evolving liabilities
not always covered
by available policies

By MIKE TSIKOUDAKIS

As the economy shows signs of
improvement and more green
building projects are in the works,
various issues may arise that
expose gaps in the insurance cov-
ering such risks.

“The coverage problem that we
see is a very basic one,” said Karen
Erger, vp and director of practice
risk management for Lockton Cos.
L.L.C. in Kansas City, Mo. “It’s
really a guarantee problem.”

For example, when an architect
agrees to design a structure, build-
ing owners sometimes require
that one of the objectives is to
obtain a certain level of Leader-
ship in Energy and Environmental
Design certification.

“The designer needs to stop
short of guaranteeing that result
both because of the coverage issue
and because they don’t control
the outcome,” she said, noting
that guarantees are not insurable
under professional liability poli-
cies and LEED certification is a
third-party process that also
involves how the contractor
builds the site and how tenants
use the space.

A related problem is promising
that the building will achieve a
particular level of energy savings,
a guarantee that also is challeng-
ing to insure, Ms. Erger said.

Program administrator Energi
Insurance Services Inc. in 2010
offered coverage for energy retrofit

contractors that design and install
energy conservation systems, such
as lighting controls and energy
management systems and guaran-
tee savings over a specific contract
term.

“Our energy savings warranty
program directly backstops that
performance guarantee,” said
Megan McCarthy, business devel-
opment manager for Energi in
Peabody, Mass.

“We took a different approach
and created in-house engineering
reviews to help reduce cost of pre-
miums,” Ms. McCarthy said, not-
ing that the coverage is underwrit-
ten by Hannover Re Group.

But design professionals might
find that deflecting guarantee
promises to building owners is
more difficult, experts say.

Five years ago, building design-
ers could opt out of guaranteeing
LEED certification because the
process was subjective, said
Thomas R. Petty, a Washington-
based partner at Anderson Kill &
Olick P.C., practicing in the area
of commercial real estate with an
emphasis on finance, leasing and
sustainable development.

“It’s now becoming less subjec-
tive and more and more buildings
are being certified and more and
more design professionals and
contractors are getting comfort-
able enough that they can be in a
position of guaranteeing that their
work will achieve that goal,” Mr.
Petty said.

Still, if the building fails to meet
the sustainable level required,
“then somebody is going to be
liable. As far as I know, insurance
is not available to cover that liabil-
ity,” he said.

While such risks have been
around for 10 to 15 years, there’s
been very little litigation about
sustainability issues or failure to
meet expectations in the construc-
tion industry, Mr. Petty said.

“I think because there is not a
lot of litigation, there’s not a lot of
law that has established liability
and therefore there’s not a lot of
insurance to cover that liability,”
he said.

Another coverage implication
facing risk managers involved
with green projects is replacement
costs of sustainable materials after
a loss, experts say.

“Green construction involves
specialized materials and methods
that will increase the cost and
sometimes, the installation time,

over other construction meth-
ods,” said Jeffrey Beauman, Facto-
ry Mutual Insurance Co.’s John-
ston, R.I.-based vp and manager of
all-risk underwriting. The insurer
does business as FM Global.

“Most policies will not recog-
nize the increased costs,” he said.
“The policy should have valuation
wording that specifically recog-
nizes the increased cost of green
materials.”

Green wording is available
mostly through endorsements to
larger policies instead of stand-
alone forms, experts say.

“From a property standpoint,
you have to make sure that you
have the proper endorsements if

See GAPS page 17

Investigate
consultants
on projects 
Key contributors
need experience

By JUDY GREENWALD

Owners of green buildings who
rely on consultants to coordi-
nate all green aspects of a
building under construction
should thoroughly vet out-
siders’ ability and experience
before taking that step,
observers say.

Edward B. Gentilcore, a
shareholder and director with
law firm Sherrard, German &
Kelly P.C. in Pittsburgh, said a
green construction coordinator
is akin to the “conductor of the
grand green orchestra.”

They are the focal point of
communications related to
green sustainability with
regard to the project. They
communicate with the owner
in the project’s earliest phases
and coordinate communica-
tion with the architect, Mr.
Gentilcore said.

This person is “essentially
the true coordinator of the
actual certification process if it
takes that path,” he said in
referring to the Washington-
based U.S. Green Building
Council’s Leadership in Energy
and Environmental Design
program.

Keith Jurss, Chicago-based
senior vp of professional lia-
bility for the national con-
struction practice of Willis
North America Inc., said,
“There’s an increased cost to
the owner in that you’ve got
to hire someone whom you
wouldn’t otherwise hire to get
to this green status you’re
looking for.”

Some architects and engi-
neers “offer that as an ancillary
service to what they do on the
design side as well,” he said.

The associated risk is if they
do not do a good job of getting
the building owner what is
needed, changes will have to
be made and paid for “to get to
the status that you were hop-
ing for,” he said.

Rod Taylor, Windermere,
Fla.-based managing director
of Aon Corp.’s environmental
services group, said, “If you
had somebody that was a facil-
itator for the process, you
should be concerned about,
No. 1, their qualifications.”

Also important is “whether
they have professional liability
insurance that would protect
them in the event a claim was
taken against them for actions
they took that resulted in the
failure of the building to per-
form to certain standards or in
connection with the design
standards or faulty construc-
tion,” Mr. Taylor said.

Insurance cover
often falls short
for green projects

If the building
fails to meet the
sustainable level
required, ‘then
somebody is
going to be
liable. As far as I
know, insurance
is not available
to cover that
liability.’
Thomas R. Petty,
Anderson Kill & Olick P.C.

By JUDY GREENWALD

A project owner wants to do a green retrofit
to a commercial building.

The owner seeks the gold certification of
the Washington-based U.S. Green Building
Council’s Leadership in Energy and Envi-
ronmental Design program.

The owner signs up a tenant to a 20-year
lease conditional on that gold certification.

But the contractor fails to incorporate the
promised green products into the building.
As a result, the owner does not get the gold
certification and the owner loses the tenant,

which has a corporate mandate to be in a
LEED-certified building.

Furthermore, because the construction
loan is based on that tenant’s occupancy,
the owner may lose the property itself in
foreclosure as well.

This scenario is presented by attorney
Richard J. Sobelsohn, an associate with New
York-based Moses & Singer L.L.P. in his con-
struction law classes.

It illustrates the problem of greenwashing,
which experts say is endemic in the green

Failure to deliver on green promises
creates big problems for owners

See GREENWASHING page 19
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C
ompanies that want to “go
green” face a daunting set of
challenges. As we point out in
this week’s Exploring the Risk
of Going Green special issue
of Business Insurance,

embarking on green construction, while highly
commendable, also creates its own set of
financial, regulatory and legal exposures before,
during and after the construction.

Risk managers, for instance, must be cognizant of the
additional costs that green construction can entail and
their drivers, as well as developments that could create
additional costs if projects are not well-managed.

There is at least some help available, though. 
Insurance for green buildings and practices is readily

available, with numerous insurers in the market eager to
provide coverage. In fact, underwriters see the trend toward
green as positive, and there is general agreement capacity
has not been a problem.

However, many risk managers apparently are unaware of
this coverage. 

A survey conducted for Business Insurance found that
among respondents who said either their commercial
property insurance does not cover green buildings or they
were unsure about their coverage, more than half were
unaware that green insurance or specific endorsements are
even available.

The survey also indicated that perhaps brokers could be
doing a better job of helping their clients in this area. Of
those who have green insurance, more said they had
searched themselves for the coverage than had been
advised by a broker to switch to green coverage or add an
endorsement for green features. 

Perhaps it is only a matter of time before more risk man-
agers get green insurance. Most of those who have the cov-
erage say they have had it for only one or two years, and
only a handful say they have had it for more than five years.

Clearly, though, there’s some room for improvement
here. With the help of their brokers, risk managers who
already have embarked or plan to launch a green construc-
tion project would do well to actively investigate the cov-
erage options available to them. To revive a well-worn
cliché, it could only be a “win-win” situation for everyone
involved.

I t’s not uncommon for efforts that solve one prob-
lem to wind up creating another. Or, sometimes,

more than one.
For companies interested in addressing sustainabil-

ity issues through their buildings or the companies
designing and constructing those facilities or provid-
ing many of their key components, such seems to be
the case. 

The trend toward doing right by being green has
created its own set of potential pitfalls in
terms of flawed construction materials or
techniques, buildings that fail to meet the
promised certification standards and the
different maintenance costs that might be
required for green building components.
And that’s not to mention the potential
replacement cost should disaster strike.

Many of the problems stem from the
newness of the notion of green building,
at least among many of the businesses and
organizations looking to build sustainable
facilities. Relying on materials and tech-
niques that have not yet been time-tested
or applied on the scale to which they’re now being
utilized can lead to unforeseen problems or failures.

Sounds kind of like a no-good-deed-goes-unpun-
ished scenario, doesn’t it? Under the circumstances,
why go to the added trouble, risk and expense of
choosing a green building instead of traditional con-
struction? Well, for the organizations taking the step,
the most common motives are doing right by the
environment and making the best use of limited
resources.

The fact that the buildings could produce energy
cost savings, provide tax credits or zoning prefer-

ences, and may even offer marketing advantages in
attracting tenants or customers eager to associate
themselves with a green-oriented property owner are
among the potential benefits.

There also could be purely practical considerations,
such as systems providing for more efficient water
use in areas in which water demand threatens to
soon outstrip supply, for example.

As for the problems? The good news, of course, is
that there is risk management. Taking
steps to understand the potential expo-
sures in green construction and tapping
resources that can help the organization
do so are important first steps. Attention
to contract wording and managing poten-
tial contractual risks with the various pro-
fessionals and builders associated with a
green building project also are essential.

Once the buildings are in place, it’s nec-
essary to understand how the operations
and maintenance requirements of green
systems might differ from those of tradi-
tional facilities. It’s also necessary to col-

lect the data required to maintain various green cer-
tifications, such as a Leadership in Energy & Environ-
mental Design designation.

Then there’s insurance. Insurance for green con-
struction appears to be widely available and, as a his-
tory develops around green buildings, insurers are
likely to fine-tune offerings and pricing.

So for organizations looking to green construction
to be part of the environmental solution, there are
answers to the various problems. 

Teamwork key
on green risks

Sustainability comes with a price

Opinions

PUBLISHED AT 150 N. Michigan Ave., Chicago, Ill. 60601-7524, Fax: 312-280-3174, biweb@crain.com. Offices: 711 Third Ave., New York, N.Y. 10017-5806, Fax: 212-210-0704; Suite 814, National Press Building, Washington, D.C. 20045-1801, Fax: 202-638-3155; 6500 Wilshire Blvd., Suite 2300, Los Angeles, Calif. 90048-4947, Fax: 323-655-
8157; 967 Bermuda Court, Sunnyvale, Calif. 94086-6750, Fax: 408-774-1155; 35 New Broad St., London EC2M 1NH, U.K. Fax: +44-(0)20-7457-1440; Fax: 312 280-3174. 77 Franklin St., Suite 809, Boston, Mass. 02110-1510; Fax: 212-210-0704. $5 a copy and $149 a year in the U.S., $169 in Canada and Mexico (includes GST). All other
countries, $249 a year (includes expedited air delivery). FOR SUBSCRIPTION INFORMATION and delivery concerns please email customerservice@businessinsurance.com or call 1-877-812-1587 (in the U.S. and Canada) or 1-313-446-0450 (all other locations.) Send subscription correspondence to Audience Development Department, Business
Insurance, 150 N. Michigan Ave., Chicago, IL 60601-7524. Microfilm copies available: University Microfilms, 300 Zeeb Road, Ann Arbor, Mich. 48013. Microfiche copies: Bell & Howell, Micro Photo Division, Old Mansfield Road, Wooster, Ohio 44691. Portions of the editorial content of this issue are available for reprint or reproduction in
other media. FOR REPRINTS or reprint permission, please contact Lauren Melesio/Crain Communications at 212-210-0707 or e-mail BusinessInsurance@reprints.crain.com.

EDITORIAL SCHILLERSTROM 

COMMENTARY

Business Insurance welcomes letters to the editor.
The section is intended to be a forum for readers’ opinions
and comments. We reserve the right to edit letters for
clarity or space. We will not publish unsigned letters. 

Please send your letters to:
Letters to the Editor, Business Insurance,
150 N. Michigan Ave., Chicago, Ill. 60601-7524

Fax: 312-280-3174; email: gsouter@businessinsurance.com Contact: rzolkos@businessinsurance.com

RODD
ZOLKOS
SENIOR EDITOR

LETTERS

20120723NEWS---0008-NAT -CCI-CCB--  7/20/2012  4:46 PM  Page 1



12bi0273.pdf          RunDate: 7/23/12                             Full Page          Color: 4/C

Aspen is 10 years young 
and our people thrive on the 
intellectual challenge, energy 
and creativity we started with.  
We are proud to have built  
a specialty business, founded 
on strong relationships.  
Thank you for being part  
of our journey so far.

aspen.co

WHY HIDE  
YOUR AGE?

OF SUPPORT.

A SPECIAL MILESTONE,
FOUNDED ON STRONG 

RELATIONSHIPS

THANK YOU FOR



10 | July 23, 2012 Business Insurance

By Linda D. Kornfeld

O
nce a novel concept,
green construction is
becoming main-
stream. In fact, it has
been estimated that

green construction would increase
400% in 2013 compared with
2011. As with any developing
industry, the attendant risks and
liabilities develop over time. So,
too, do the options to spread the
risk of such an exposure. 

Not surprisingly since the first
U.S. green insurance product was
introduced by Fireman’s Fund
Insurance Co. in 2006, many
insurers have entered the fray to
offer additional coverage options
to address potential exposures. An
important question for companies
participating in the green con-
struction process is whether they
have sufficient insurance to pro-
tect against anticipated and
unforeseen risks. In fact, proactive
risk management considerations
today could pay off multifold
tomorrow. 

An important component is an
insurance audit to determine the
scope of existing coverage and
how to fill any gaps. As with any
business activity that may create
new exposures, insurers are quick
to offer specialty coverage to
address that risk. Until the market
for those products expands, how-
ever, they can be quite expensive. 

Without a full appreciation of
its own unique exposures, it is dif-
ficult for a company involved in
green construction to know what
specific specialty coverage may be
necessary and if the cost is reason-
able. Cyber security coverage is an
analogous situation. As cyber risks
became more prevalent, several
insurers offered expansive but
expensive protection. Many com-
panies, validly concerned about
their potential exposure, have pur-
chased specialty coverage that
either did not address that compa-
ny’s unique cyber risks or “overin-
sured” the company. 

For example, until case law
developed, many companies were
more likely to face liability for

cyber breach response costs (e.g.,
expenses associated with credit
monitoring, investigating and
stopping the breach, and public
relations) as opposed to litigation
costs. As a result, for some com-
panies, specific cyber security liti-
gation insurance may not be nec-
essary.

Additionally, broad cyber cover-
age may not be necessary in some
instances because adequate pro-
tection is provided by traditional
coverages, such as commercial
general liability, business interrup-
tion, errors and omissions liability,
directors and officers liability,
media liability or crime insurance.
Companies that have conducted
coverage audits before adding spe-
cific cyber security protection to
their insurance portfolio have
been able to most cost-effectively
insure against those risks.

The same holds true for green
construction risks. Before compa-
nies pay expensive premiums for
policies or endorsements to their
existing policies that address green
exposures, they should evaluate
the specific risks they face and,
thus, the type of specialty cover-
age that may be appropriate.
Before going to market, the com-
pany should evaluate its tradition-
al coverages to determine how
they will respond to the identified
risks. Then a company can deter-
mine specific green insurance
products to purchase. If the exist-
ing coverage is potentially ade-
quate, then the need for addition-
al protection may be limited.

For example, with respect to
first-party coverage, it may not be
immediately apparent that addi-
tional protection is necessary.
However, specific green endorse-
ments or coverage could provide
important protection for a proper-
ty loss at a green building.

Consider a fire that causes sub-
stantial damage to a building that
was constructed pursuant to green
standards. To rebuild, significant
portions of the building must be
removed and destroyed. Many
property policies contain coverage
for “debris removal;” often, an
additional policy limit applies to

pay for such removal. Debris
removal provisions in many poli-
cies will pay for “reasonable and
necessary” expenses incurred in
removing debris from the covered
property, but what constitutes
“reasonable” may require the poli-
cyholder to send the destroyed
property to a landfill.

With green materials, policy-
holders may be required to do
more than that. In many instances
debris cannot simply be disposed
of inexpensively. Instead, the pol-
icyholder must expend additional
sums to recycle “debris.” “Recy-
cling” debris may not be covered
by certain policies. However,
many green coverage endorse-
ments will pay for “the reasonable
and necessary additional cost
incurred by the insured for green
removal, disposal or recycling of
damaged insured property.”

Whether this additional cover-
age is necessary will depend upon
the breadth of the debris removal
coverage contained in the policy-
holder’s existing property policy.

Another example where addi-
tional coverage may be important
is with respect to business inter-
ruption losses. Business interrup-
tion policies typically will pay for
lost profits during a defined “peri-
od of indemnity”—the time that it
reasonably should take the
insured to replace or repair its
property before it can return to
normal business operations. With
respect to a damaged or destroyed
green building, the reconstruction
process can take longer, possibly
substantially so, due to needs to
comply with certification issues,
possible delays in obtaining spe-
cial materials, the need to use spe-
cial equipment and consultants,
and other reasons.

Traditional property policies
often apply a “reasonableness”
standard to ascertain the proper
period of indemnity during which
the policyholder is entitled to
reimbursement. Without specific
allowances for rebuilding under
green standards, which could lead
to delays, an insurer may argue
that the building could have been
completed and the policyholder

back in business sooner if it rebuilt
in nonconformance with green
requirements.

Again, whether the policyhold-
er may need additional protection
with respect to its business inter-
ruption coverage will depend on
the scope of its current coverage
and whether the period of indem-
nity in that policy can be argued
to include a consideration of green
reconstruction. And if the policy-
holder decides that green coverage
is necessary, it should be careful to
ensure that the policy it purchases
defines “green” in a manner that
provides maximum protection. It
may be that the policy definition
is not sufficiently broad to address
the policyholder’s specific needs.

The same is true with respect to
whether the policyholder’s prop-
erty coverage will pay for addition-
al costs associated with rebuilding
a green building, such as more
expensive materials, the need for
specific consultants to ensure that
the construction is in compliance
with green standards, extra costs
associated with air filtration issues
and other costs, or additional
amounts to meet new green stan-
dards that have developed since
the building first was constructed.

Someday, building green and
the attendant expenses may be the
norm. Until then, insurers may
argue against reimbursing the
additional green expenditures.
However, until a policyholder
conducts a detailed review of exist-
ing property coverage, it may be
difficult to determine the extent to
which additional protection is
necessary.  As the risks attendant
to and potential liabilities associat-
ed with green construction con-
tinue to develop, so too will the
availability of specialty coverage
to address the risks.

As more insurers enter the mar-
ket, the cost of such insurance
products will decrease. However,
before a policyholder spends addi-
tional premium dollars on this
coverage, it should audit its specif-
ic business risks and its existing
insurance policies to ensure that it
does not “overinsure” against its
green risks. 

Linda D. Kornfeld is a Los Angeles-
based partner in Jenner & Block
L.L.P.’s litigation department and is
a member of the insurance litigation
and counseling practice. She can be
reached at (213) 239-5176 or lkorn-
feld@jenner.com.

Proactive risk
management

considerations
today could

pay off
multifold

tomorrow.

Insurance considerations
in green construction

Perspectives

Ms. Kornfeld

One important question for companies participating in green construction processes to ask is whether they have have sufficient
insurance to protect against anticipated and unforeseen risks. Linda D. Kornfeld, a partner with Jenner & Block L.L.P., discusses
how businesses can evaluate the specific risks they face and select the coverages that suit them best from the growing list of
available products insurers are offering.
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Governmental demands
affect private projects

By JUDY GREENWALD

Public entities’ growing interest in going
green is resulting in more regulatory risk
for building owners.

For instance, under the District of
Columbia’s Green Building Act 2006, all
privately funded construction projects
beginning this year are required to be
certified under Washington-based U.S.
Green Building Council’s Leadership in
Energy and Environmental Design pro-
gram. Publicly owned, funded or
financed projects already had to meet
the requirement.

Rod Taylor, Windermere, Fla.-based
managing director of Aon Corp.’s envi-
ronmental services group, said statutory
requirements that buildings meet LEED
standards typically are applicable only to
public buildings.

However, “There are cities that have
ordinances that require that all buildings
after such and such a date have to meet
at least the LEED building standards, so
you could wind up being in violation of
some municipal ordinance related to the
requirement to achieve certification,” he
said.

“The regulatory risk would be not
achieving a level of green status that
the municipality wants, and therefore
having to go back and doing something
different,” said Keith Jurss, Chicago-
based senior vp of professional liability
for the national construction practice
of Willis North America Inc. “There can
also be increased costs in just entering
that particular market,” knowing that
green, rather than standard, construc-
tion is required.

Edward B. Gentilcore, a shareholder
and director with law firm Sherrard, Ger-
man & Kelly P.C. in Pittsburgh, pointed
to the California Green Building Stan-
dards Code that went into effect on Jan.
1, 2011, and is commonly known as Cal-
Green.

“If I violated it now, am I at risk of not
getting my occupancy permit due to a
failure to achieve compliance with Cal-
Green? I would argue yes, to the extent
these green requirements are incurred as
part of any local municipal building
code,” he said.

Furthermore, failure to comply with,
for instance, a certain standard of storm
water control could put the success of
obtaining the certification at risk, he
said.

In addition, some municipalities want
such buildings constructed on brown-
fields rather than uncontaminated land,
Mr. Jurss said, which increases the
potential for “increased costs associated
with having to assess and evaluate what
might be a previously contaminated
sites that need to be remediated” before
construction can begin.

Appropriate environmental remedia-
tion is required, as is regulatory approval
before building on a brownfield, “so
there could be increased costs associated
with that,” Mr. Jurss said.

Green building
rules increase
regulatory risk

Post-building performance
requires ongoing vigilance

By JUDY GREENWALD

Does an environmentally friendly
building live up to its advance billing?

That’s a longer-term exposure that
risk managers and others overseeing
green construction face in weighing a
structure’s actual performance, tap-
ping several measures to make their
conclusions.

Issues of concern include just how
energy efficient heating, air condition-
ing and ventilation systems are, as
well as the extent to which products
incorporated into green buildings live
up to their energy-saving promises.

Once energy-saving systems in a
building are installed, you can’t “just
walk away,” said David Cohen, Nova-
to, Calif.-based senior product director
for commercial property insurance at
Fireman’s Fund Insurance Co. Such
systems need to be tuned up on a reg-
ular basis, he said.

Rod Taylor, Windermere, Fla.-based
managing director of Aon P.L.C.’s
environmental services group, said
green performance standards general-
ly include factors such as energy and
water usage, waste generation and
recycling.

“Those are the things you typically
promise,” which are a financial risk for
the building owner. However, “You
can get more exotic performance
requirements, particularly if you have
some sort of more advanced heating
system,” such as a geothermal system

or solar panels, Mr. Taylor said.
When it comes to green construc-

tion, “you’re expecting energy effi-
ciency gains and water usage efficien-
cy gains,” said Dan Knise, president
and CEO of Ames & Gough, a
McLean, Va.-based insurance broker
and risk management consulting firm.
The U.S. Green Building Council,
which established the Leadership in
Energy and Environmental Design
program, is putting more emphasis on
tracking efficiency gains in buildings
with a silver, gold or platinum certifi-
cation.

This clearly creates the potential for
litigation, Mr. Knise said. While there
has not been a lot of litigation on this
issue to date, “down the road, we’re
pretty convinced there will be litiga-
tion.” because some supposedly green
buildings are not living up to their
promised energy efficiency.

Edward B. Gentilcore, a shareholder
and director with law firm Sherrard,
German & Kelly P.C. in Pittsburgh,
said, “To the extent there are these
emerging or innovative technologies”
regarding heating, air conditioning
and ventilating systems or heat recov-
ery or heat pump units, “if those sys-
tems do not ultimately perform” and
operate more efficiently than the aver-
age systems, “then it’s going to come
down to an issue about whether or not
that’s from the design of the units,”
their construction “or the actual units
themselves.”

Keith Jurss, Chicago-based senior vp
of professional liability for the nation-
al construction practice of Willis
North America Inc., said collecting
damages from those involved in
choosing or installing a lighting 
or HVAC system that does not meet
efficiency expectations may be diffi-
cult.

“Unless the manufacturers of those
products are giving you some kind of
warranty or guaranty, it’s a little bit of
a challenge. I don’t think the contrac-
tors and consultants are going to be
able to do that and have it insured,”
Mr. Jurss said.

Risks associated with various new
products that are incorporated into
the green building process are “huge,”
said Jeffrey M. Slivka, chief operating
officer at Bordentown, N.J.-based New
Day Underwriting Managers L.L.C.

“A lot of them may not be proven.
A lot of them may be used incorrectly”
because people “are not familiar with
how to use them and they may not
work,” he said.

Some manufacturers, though, may
be able to insure some of this risk, Mr.
Jurss said.

“Sometimes, for specific products,
it’s easier for them to get insurance
that might back their deal,” Mr. Jurss
said. “I think you’ve got to look to the
manufacturer of the products, con-
tractors and consultants to make sure
you understand what’s guaranteed
and what’s not.”
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By Edward B. Gentilcore 

A
t a time slightly more
than a decade in the
making, there have
been dramatic changes
felt in the design and

construction community when it
comes to the creation and use of
buildings.

While buildings were always
designed with some element or
demand of functionality, shelter
and efficient usefulness, the
demands of society, the environ-
ment and energy appear to have
converged behind the rapid devel-
opment of a new generation of
buildings and facilities.

These newest structures would
be expected and required to lessen
the impact on the environment
surrounding the buildings, reduce
the disposal of waste and use of
scarce materials, maximize the
efficiency of the buildings’ con-
sumption of water and electricity,
and provide those using these
buildings with enhanced lighting,
air quality and overall livability.

What once was an initiative
promoted largely by nonprofit
entities such as the U.S. Green
Building Council and the Green
Building Initiative, assisted in part
by incentives provided at the
local, state and federal levels,
green and sustainable building is
enmeshed in the basic fabric of
design and construction of many
public and private buildings.

The most recent growth in this
area is likely the result of incorpo-
rating requirements into building
codes and other ordinances requir-
ing that some level of green and
sustainable achievement is neces-
sary, if not mandatory.

But what has happened rapidly
in the green building area has not
been met with an equal evolution-
ary phase regarding contractual
management of the risks associat-
ed with these projects. Further-
more, because of the unique
nature of green design and con-
struction, including but not limit-
ed to the use of technologically
innovative materials and equip-

ment, parties to these projects face
uncertain exposures and potential
liability well beyond that associat-
ed with traditional versions of the
building process.

There are three main points that
can be emphasized as distinctions
when encountering a green/sus-
tainable project development.

First, emerging technologies
that will be encountered on these
projects include materials and
equipment that are not yet proven
in actual use and operation.

A second unique feature is that
certain aspects of green perfor-
mance and success depend on a
close interrelationship and coordi-
nation of performance between
the design and construction teams.

A third key element driving risk
in sustainable design and con-
struction emanates from incen-
tives supplied to fuel these projects
and that many of these previously
“voluntary” consensus standards
more recently are finding their
way into mandatory building code
requirements.

Having to conquer the associat-
ed risks could be viewed by some
as a complete disincentive to con-
sidering a green or sustainable
path for their next project. How-
ever, almost revolutionary devel-
opments have occurred in the past
several years in the green contract
arena to address many concerns
and provide project participants a
greater understanding of and secu-
rity regarding successfully achiev-
ing a green project goal.

The earliest step in this evolu-
tion revolution was the American
Institute of Architects’ Document
B214-2007, Standard Form of
Architect’s Services: LEED Certifi-
cation. The document is to be uti-
lized in combination with existing
architectural agreements when the
architect’s services were also to
include professional advice, assis-
tance and performance related to
seeking and obtaining the Leader-
ship in Energy and Environmental
Design certification. While B214
was a good first step toward recog-
nizing issues to be addressed at
least on a LEED-centric project, it

was not designed to address conse-
quences associated with failing
achieve LEED certification.

Following in the footsteps of
B214, the AIA undertook signifi-
cant revisions to its other standard
forms of agreement, including
Document B101-2007 Standard
Form of Agreement Between Own-
er and Architect. While not
focused exclusively on green/sus-
tainable projects, this document
still embraces them by requiring
the architect to engage the owner
in a dialogue over what to incor-
porate into the project in terms of
green and sustainable measures.

B101’s language has been
viewed by many as an outright
commitment by the AIA to
green/sustainable design and con-
struction. These provisions have
also been noted by others as the
beginning of a cautionary tale,
namely that architects now are
facing an evolving standard of
care and must embrace the reality
of elements of green design that
will be incorporated into their
next project.

Perhaps as a partial reaction to
that concern, the AIA recently
issued Document D503-2011,
Guide For Sustainable Projects,
including Agreement Amend-
ments and Supplementary Condi-
tions.

While D503 is not, per se, a con-
tract document under the AIA
family of documents, it is a series
of recommended modifications
that are designed to address what
the AIA now recognizes as a
changed environment in which its
members and other professional
architects now perform.

Remarkably, the AIA went so far
as to note in D503: “Furthermore,
as more jurisdictions institute
green building standards by code,
the architect’s standard of care
may include requirements estab-
lished by newly adopted code or
practice. In other words, ‘standard
of care’ is an evolving concept; as
design professionals begin incor-
porating sustainable design prac-
tices as basic services (either vol-
untarily or through jurisdictional

requirements), the architect’s stan-
dard of care may eventually be
construed to include those sus-
tainable design practices as the
accepted baseline standard or per-
formance for the architect.”

Clearly, this presents the overall
risk in pursuing green design and
building as an evolutionary con-
cept and perhaps one better
described as a moving target of
responsibility. However, there is a
benefit of recognizing this is an
issue that must be addressed, and
the AIA suggests language in the
D503 for the design agreement
and the construction contract doc-
uments that will position the par-
ties in a much more certain way to
achieve the project’s sustainable
goals.

An equally significant and
almost revolutionary approach
was taken by the ConsensusDOCS
coalition, a group of leading con-
struction industry organizations,
in developing the 310 Green
Building Addendum as one of the
newer members of its own grow-
ing list of standard contract docu-
ments for project development
and delivery.

The addendum emanated from
a recognition that the law had not
yet caught up with the technology
evolution driving the explosion of
interest in green/sustainable build-
ing. The addendum’s approach
focuses on managing information
required to achieve success on
these projects, including develop-
ing procedures that should be
implemented during the plan-
ning, design and construction
phases. It also facilitates submis-
sion of necessary information dur-
ing the construction and substan-
tial completion phases and as a
part of the rating review or certifi-
cation process, the latter being
more typically associated with
LEED or other green building rat-
ing programs.

ConsensusDOCS focused on
developing the addendum so as to
provide the maximum input to
address challenges in developing
green buildings, with an emphasis
on the elevated risks of these pro-
jects; key design and development
strategies; unique material, equip-
ment and design considerations;
allocation of responsibility; and
balancing that responsibility with
potential liabilities.

What has
happened

rapidly in the
green building

area has not
been met with

an equal
evolutionary

phase
regarding

contractual
management
of the risks
associated
with these

projects.

Liability issues evolving
for green building projects

Perspectives

Mr. Gentilcore

While buildings have always been designed with some element or demand of functionality, shelter and efficient usefulness, the
demands of society, the environment and energy appear to have converged behind the hyper-development of green buildings and
facilities, says Edward B. Gentilcore, chair of the construction services group of law firm Sherrard German & Kelly P.C. But with
these rapid changes in green building products and the unique nature of green construction, have construction contracts kept up
to address and limit the exposures and potential liability associated with such projects? It appears we are getting there, he says.

Continued on next page
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The addendum is intended
to be appended to a host of
documents used in the con-
tracting process for most
buildings, which enhances all
parties’ awareness of the pro-
ject’s green objectives, along
with each participant’s respon-
sibility to achieve the desired
results.

Another key feature of the
addendum is establishing the
green building facilitator. The
facilitator can be an individual
or an organization, but is not
intended to be a part of the
owner/developer team. The
facilitator’s role is one of coor-
dination, cooperation, collab-
oration and documentation of
the project’s design, construc-
tion and certification for the
project team and the green rat-
ing agency. The facilitator’s
role is self-evident when
reviewing the Green Building
Addendum as a whole.

Included in the addendum
are provisions addressing the
evaluation and selection of
the green goals for the pro-
ject, identifying design fea-
tures consistent with those
green objectives and imple-
menting construction perfor-
mance that is intended to
accomplish the expected
green results.

Tracking the flow of a typi-
cal project, and after initial
sections on general instruc-
tions and definitions, the
addendum turns to green
requirements and procedures,
the facilitator’s role, selecting
the desired green status, green
measures to be pursued, devel-
oping plans and specifications
to achieve these green mea-
sures, and provisions address-
ing risk allocation.

The evolution of these form
contracts are key to modifying
common contract and legal
terms and conditions so they
are better equipped to meet
the even more rapidly emerg-
ing developments in the
design and construction of
these environmentally and
energy-focused projects.

While the new contract
models are an important first
step in considering a green or
sustainable project, these
forms should be specifically
tailored to that project with
the assistance of experienced
legal counsel before it is actual-
ly started. The next step will be
to make certain that necessary
insurance and surety bonds
have joined the evolution rev-
olution to accommodate and
address the significant changes
in the green/sustainable pro-
ject landscape.

Edward B. Gentilcore is chair of
the construction services group of
Pittsburgh-based Sherrard, Ger-
man & Kelly P.C. Mr. Gentilcore
was also co-chair of the Consen-
susDOCS 310 Green Building
Addendum drafting team. He can
be reached at 412.258.6714 or
ebg@sgkpc.com.

CONTINUED FROM PREVIOUS PAGE

you’re a green building that allow
you to spend whatever is neces-
sary extra costs there are to
achieve the same status,” Brian
Ruane, executive vp and national
real estate and hotel practice lead-
er for Willis Group Holdings
P.L.C. in New York, said.

While green coverages are wide-
ly available among insurers and
typically written as endorsements

to larger policies, capacity and
pricing varies depending on the
risks, experts say.

“There is a fair amount of due
diligence that the risk manager
will have to do,” said William K.
Austin, principal and consultant
at Austin & Stanovich Risk Man-
agers L.L.C. in Providence, R.I.

“The only way an underwriter
or an insurer would offer any type
of a green aspect to that, is that
the risk manager has to know

what his or her company would
do to take an existing structure
from the current type to when
they become damaged to being
green,” he said.

Risk managers also should con-
sider business interruption risks,
as it may take longer to replace a
structure with sustainable materi-
als that might be beyond what the
typical business interruption poli-
cy covers, Mr. Austin said.

Much of the valuation of green

materials has to be included up
front because the value of the pol-
icy is set based on the anticipated
project costs, said Robert Opitz,
worldwide inland marine product
line officer, Chubb Corp. in
Whitehouse Station, N.J.

“Having a true understanding of
the various qualification require-
ments and what that entails and
what the additional costs are going
to be to maintain those things are
important,” Mr. Opitz said.

CONTINUED FROM PAGE 6

Gaps: Insurance cover often falls short for projects 

building containing ordinary
classroom space,” Mr. Titzer
said.

To manage such risks in a
laboratory setting, DePaul
University has enhanced fire
protection equipment and
other safety features available,
he said.

“So while there is an addi-
tional element of risk, it is off-
set by other design elements
and rigorous safety training
for faculty and students,
which we conduct each quar-
ter,” Mr. Titzer said.

Rod Mazandarani, a San
Diego-based associate with

architectural design firm HKS
Inc., who worked on the
building as a LEED consultant,
said other unique sustainable
considerations include an
exhaust air recovery system,
variable air volume supply and
exhaust, high-efficiency natu-
ral gas boilers and water
heaters, and efficient lighting
with occupancy sensors.

“The structure included
extensive use of regional
building materials, with a high
recycled content and low
(volatile organic compounds)
finishes,” he said. “We incor-
porated an aggressive con-
struction waste management
plan and a green housekeep-
ing plan to reduce adverse
impact on our resource and
building occupants.”

CONTINUED FROM PAGE 4

Labs:
Unique
exposures

rather than through a separate
“green” policy. However, some
gaps in coverage may remain,
which means risk managers and
those overseeing such projects
must proceed with caution.

Financial risks include addition-
al costs associated with building
green and possible repercussions if
the structure promises that it will
meet any requirements of the
Washington-based U.S. Green
Building Council’s Leadership in
Energy and Environmental
Design certification standards for
environmental performance.

On the regulatory side, the
growing number of federal, state
and local rules for buildings to
meet green standards add to the
potential risks.

Legal or standard-of-care issues
include architects and engineers
who participate in the project and
make certain guarantees, which
would not be covered under their
professional liability policies. This
leaves the building owner with lit-
tle or no recourse for any unmet
promises.

Companies also need to make
sure the consultants and advisers
they select are well-qualified.

In addition, risk managers have
to be concerned about whether the
building continues to perform up
to promised expectations long after
the work has been completed.

Part of the problem lies in the
relative newness of green con-
struction. Being green means

using new, relatively untried
materials and procedures,
observers say.

“If you’re building a green
structure with a vegetative roof,
there’s a lot of concern around the
possibility that you’ll end up with
water intrusion and maintenance
issues,” said Bruce Bitler, Dallas-
based assistant vp, engineering
line product underwriting for
Zurich North America.

“Did the roof manufacturer
have special installation instruc-
tions requiring special training or
operating procedures to seal the
roof properly?” he said.

Other issues include whether
water barriers were placed proper-
ly and whether the structure
would be able to withstand the
additional weight during abnor-
mally heavy rain, snow or ice
events.

Issues also may arise with wind
turbines, which are used as a
renewable energy source, said
David Cohen, Novato, Calif.-
based senior product director for
commercial insurance at Fire-
man’s Fund Insurance Co. Putting
solar panels atop a roof or in a
parking area is “pretty well-estab-
lished,” but several builders are
starting to put wind turbines on
buildings, Mr. Cohen said.

“Then, you really need to be
concerned about weight and the
fact that these turbines rotate.
What does that do from an engi-
neering standpoint? That’s some-
thing you really need to look at
pretty closely that’s not as estab-

lished and as proven as solar,” Mr.
Cohen said.

The use of bamboo, often in
flooring, also can be problematic,
said Rod Taylor, Windermere, Fla.-
based managing director of Aon
P.L.C.’s environmental services
group. The requirement for green
certification is that the bamboo
derives from a renewable source,
but much of the imported bamboo
from foreign resources is a natural
resource that is not renewable.

Contractual risk is another con-
sideration, said Mr. Cohen.

“What are you trying to go
after? What level of certification,
for example? What level of energy
or water performance of your
building” is the goal “and if you
don’t achieve a certain level of cer-
tification, or don’t achieve the
energy performance you’re
expecting, what are the conse-
quences of that? Perhaps you
might not receive all the tax cred-
its or financial incentives you
were expecting,” he said.

Reputational damage from
“greenwashing,” where promised
green improvements do not mate-
rialize, is another risk, said Mr.
Cohen.

On top of everything else, even
the American Institute of Archi-
tects acknowledges that the stan-
dard of care regarding green build-
ings is evolving, said Edward B.
Gentilcore, a shareholder and
director with law firm Sherrard
German & Kelly P.C. in Pitts-
burgh, who asked, “How would
you adequately deal with that,
when it’s an evolving issue?”

Jeffrey M. Slivka, chief operat-
ing officer at Bordentown, N.J.-
based New Day Underwriting
Managers L.L.C., said he believes
there is some ambiguity as to what
constitutes a green claim.

For example, if a hospital with
LEED silver certification finds its
ventilation system is not heating
or cooling properly and was incor-
rectly designed, some might call
that a green claim. “But that’s not
a green claim. That’s a traditional
mechanical engineering error,” he
said.

Meanwhile, coverage generally
is provided through policy
endorsements rather than sepa-
rate coverage, say observers.

Some insurers have their green
features built into the actual poli-
cy, “but it really doesn’t achieve
anything different than just
adding the endorsement,” said
Dan Knise, president and CEO of
Ames & Gough. “Those endorse-
ments meet the needs of 98% of
the clients out there.”

CONTINUED FROM PAGE 3

Risks: Green buildings
pose myriad concerns

‘While there is an
additional element of
risk, it is offset by
other design elements
and rigorous safety
training for faculty
and students.’
Mark Titzer, DePaul University
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more Owings & Merrill L.L.P.—
which declined to comment for
this story—7 WTC was awarded
gold LEED certification when it
opened in May 2006. Among the
features that earned the tower its
certification are its floor-to-ceiling
windows and recycled building
materials; high-efficiency heating,
cooling, air filtration and plumb-
ing systems; and a rooftop rainwa-
ter collection system used to irri-
gate the park at the tower’s base.

Though pursuit of the certifica-
tion did little to alter New York-
based contractor Tishman Con-
struction Corp.’s risk manage-
ment strategy from an operational
or workplace safety standpoint in
building the tower, it did make
key changes to its insurance pro-
gram. Primarily, it negotiated to
amend its professional risk policy
to include work intended to result
in a LEED certification.

“Back then, as you can imagine,
(green building) was a fairly new
concept,” said Bill Motherway,
executive vp of risk management
at Tishman.

“It wasn’t that a claim brought
against us as a construction man-
ager on a LEED building would
have necessarily been excluded,
but we wanted to have it specifi-
cally spelled out in the policy
within the definition of our pro-
fessional services,” he added.

Mr. Motherway said the key to
quelling hesitation among Tish-
man’s undisclosed underwriters at
the time was to clearly delineate
between construction manage-
ment and services that could be
interpreted as design or engineer-
ing work.

“With green building, the risk is
really generated from the design
and guarantee standpoint more
than it is from a construction
standpoint,” Mr. Motherway said.
“We weren’t doing any of the
design work or signing off on any
architectural documents, and
that’s something you need to
make sure the insurers under-
stand. As long as you’re not stray-
ing outside the scope of construc-
tion management and into the
architectural or engineering fields,
that usually puts underwriters at
ease.”

LEED certification for 7 WTC
also had significant insurance
implications for Silverstein before
and during construction.

Talking it out
In addition to professional risk

coverage it purchased for the vari-
ous providers and consultants
involved in the tower’s design and
engineering phases, Silverstein
placed property and terrorism
coverage for the city’s first LEED-
certified office building in a mar-
ketplace that still was familiariz-
ing itself with green commercial
construction.

“We spent a lot of time talking

to underwriters about the types of
materials being used, the recycling
systems and the energy-saving
measures,” said Shari Natovitz, vp
of risk management at Silverstein.
“We needed our underwriters to
understand that all of those ele-
ments—including design costs,

materials and labor—were built
into the total cost of the building
that we were insuring.”

Compounding that challenge,
Ms. Natovitz said, was the fact
that many costs associated with
building for LEED certification—
including construction materials

and specialized labor—often were
not adequately itemized in con-
struction documentation.

On top of coverage for direct
damage claims, Ms. Natovitz said
the tower’s green elements also
affected negotiations on business
interruption coverage.

“Recertifying the building
would certainly have been a part
of any recovery process,” Ms.
Natovitz said. “We needed to
make sure that there was no
restriction on our recovery in the
event of any business interruption
claims.”
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By MATT DUNNING

Aside from its effect on the 7 World Trade
Center’s insurance programs, the tower’s
Leadership in Energy & Environ-
mental Design certification also
was part of the considerable
financial risk that Silverstein
Properties Inc. undertook in
developing the tower, executives
said.

Just as it had with the original
7 WTC in the 1980s, Silverstein
built the new tower on specula-
tion, wagering its $700 million
construction cost on its market-
ing and leasing strategy for the “green”
office space within.

Already facing the dual head winds of
stagnant demand for commercial office
space when the building opened in 2006

and lingering skittishness about locating at
the site attacked by terrorists five years ear-
lier, Silverstein’s marketing and leasing
strategies also needed to account for the

New York market’s relative unfa-
miliarity with the LEED program
and its implications for commer-
cial tenants.

“It certainly required a large
amount of effort on our part, and
on the part of the industry at
large, to educate consumers on
the benefits of sustainable design,
and how those features can
impact the quality of life in a
building,” said Jeremy Moss,

senior vp of leasing at Silverstein.
Propelled in part by its emphasis on the

potential energy cost savings, employee
wellness improvements and other benefits
attributable to the kinds of environmental-

ly friendly building materials and mechan-
ics used in the tower’s core and shell—as
well as the opportunity those elements pro-
vide tenants to improve the environmental
sustainability of their individual spaces—7
World Trade’s occupancy rose to more than
60% in the first six months after the build-
ing opened.

Fittingly, the 741-foot-tall, 1.7 million
square foot office tower reached full occu-
pancy in September 2011, nearly 10 years
to the day after the original tower’s col-
lapse.

“We felt that the best thing to do was to
build the building, and show people what
we meant” by LEED certification and sus-
tainable office space, said Dara McQuillan,
senior vp of marketing and communica-
tions at Silverstein. “Once people under-
stood what it meant, it became a huge
advantage.”

CONTINUED FROM PAGE 3

WTC: New
building
leads trend

7 World Trade’s
occupancy rose to
more than 60% in
the first six
months after the
building opened.

60%

JOE WOOLHEAD/COURTESY OF SILVERSTEIN PROPERTIES

The view from 7 World Trade Center in New York, which was built on speculation, with its $700 million construction cost wagered on Silverstein
Properties Inc.’s marketing and leasing strategy for the ‘green’ office space within.

Green design added business risks to 7 World Trade Center
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construction industry, and is only
likely to get worse.

Although it has wider implica-
tions, in the construction context
greenwashing can be described as
the practice of overpromising or
providing misleading information
on the beneficial green effects
products or services will provide.

Greenwashing is “rampant in
the construction industry”
because it can impact products
and services, said Mr. Sobelsohn.
The problem can arise when con-
tractors find that green products
are unavailable, creating a delay
that can delay their completion
date, and they install non-green
products instead.

In other instances, he said, con-
tractors “are holding themselves
out as sustainable contractors, and
they’re not.” In some cases it may
be because their competitors are
LEED certified, and they feel if
they do not do so, “they’re going
to lose the entire market,” said Mr.
Sobelsohn.

The issue applies to new con-
struction as well as retrofit pro-
jects and even green cleaning
companies, which may not be
using the right products, or pro-
viding their workers with the
appropriate training, he said.

Greenwashing is “a big issue,
and it’s only going to get bigger as
owners, developers, tenants, even
homeowners, focus more and
more on energy performance,”
said Christopher W. Cheatham,
managing partner at Washington-
based Cheatham Consulting
L.L.C.

“It’s become a big issue in the
world of green building certifica-
tion” because some of the build-
ings that were getting LEED certi-
fied “weren’t performing as they
were expected to,” Mr. Cheatham
said.

For example, energy modeling
for a building might show an
energy savings of 40%, but once
completed the project’s energy
use may be only 20% less or even
the same as a nongreen building’s,
Mr. Cheatham said. In that situa-
tion, an owner might claim there
was greenwashing by the architect
or developer.

Rod Taylor, Windermere, Fla.-
based managing director of Aon
P.L.C.’s environmental services
group, said, “There is a lot of mis-
representation, or failure to verify
the statements that are made”
with respect to green products’
performance.

He added, “There isn’t any defi-
nition in most places of what is a

green product, what does that
actually mean.”

“It’s a fairly substantial prob-
lem,” said Jeffrey D. Masters, a
partner with law firm Cox, Castle
& Nicholson L.L.P. in Los Angeles.
This is because so many compa-
nies are interested in green build-
ing, and “it’s hard for the building
owner or developer to assess the
functionality of various allegedly
green products and technologies.”

Examine contracts
Linda D. Kornfeld, a partner

with law firm Jenner & Block
L.L.P. in Los Angeles, said as the
rate of green construction contin-

ues to grow and firms compete for
business, “there arguably will be a
good deal of greenwashing.”

One way for owners to protect
themselves, said Mr. Sobelsohn, is
through careful attention to their
contracts.

The contract’s language is “one
of the easiest ways to control it,”
said Brendan McEneany, who
runs Santa Monica, Calif.’s green
building program and is board
chair of USGBC’s Los Angeles
chapter.

Owners could incorporate risks
and incentives into the contract,
said Mr. Cheatham.

Ms. Kornfeld said, “It’s always

important when involved in a
construction project to work with
entities that have a reputation for
excellent work” and, in this partic-
ular situation, it will probably be
critical to have research “to look
behind representations.”

Mr. Masters said, it would be
helpful if the green consulting
team or those “who have deep
product knowledge” can “evaluate
the proposed green products and
assemblies, and tell the builder or
owner, ‘Yes, these are actually
going to perform.’”

Karen Erger, vp, director of
practice risk management at Lock-
ton Cos. L.L.C. in Kansas City,

Mo., said, “Both the designer and
the owner have a role to play here.
The designer can help himself or
herself and the owner by helping
the owner understand what the
risks of a new product may be.

“Just like you sign the informed
consent form at the doctor’s when
you’re having a procedure, it’s
helpful for the owner to under-
stand there’s risk associated with a
brand new, untested product,”
she said.

A USGBC spokeswoman said,
“It’s important to verify what
you’re doing as an organization.”
If you have a corporate sustain-
ability program, “show the data to
back it up, and clearly be open
and transparent about the green
that you’re doing.”
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Inc. in Boston, said it hasn’t been
a problem.

“I don’t think it’s like wind,
where there’s $500 million in
capacity out there and everybody
is fighting for it,” he said. “I think
it’s spread out pretty much
between a lot of insurance carriers
and, depending on whether it’s a
green upgrade or a whether it’s a
green building from the ground
up, I haven’t heard of anybody
saying that they can’t find green
cover or green capacity.”

Factory Mutual Insurance Co.,
which does business as FM Global,
offers a sustainability endorse-
ment that tailors coverage for
green buildings with an option for
risk-improvement costs, said Jef-
frey Beauman, FM Global’s John-
ston, R.I.-based vp and manager of
all-risk underwriting.

“Limits are available up to $5
million,” he said.

“We don’t really have delin-
eation specifically for green,” said
Robert Opitz, worldwide inland
marine product line officer for
Chubb Corp. in Whitehouse Sta-
tion, N.J.

“We’re writing projects of all
kinds, types and sizes,” Mr. Opitz
said. “In some cases we take 100%,
in some cases we reinsure, in some
cases we participate on a quota
share. It really does run the
gamut, depending on the struc-
ture of the deal,” he said.

Bill Puleo, vp and worldwide
monoline property manager for
Chubb in Whitehouse Station said
inner limits for business interrup-
tion coverage as a result of green
buildings depend upon the size of
the account in terms of total val-
ues.

“As the values go up, the per-
centages drop,” he said. “There’s
no maximum per se. We’re trying

to gauge the business income lim-
it that’s available to purchase
based upon the total business
income values.”

Program administrator Energi
Insurance Services Inc., which
offers coverage for energy retrofit
contractors that provide energy
savings performance guarantees,
offers a $50 million policy term
limit, which is underwritten by
Hannover Reinsurance Co.

A one-time premium per pro-
ject equals 2% to 5% of the total
guaranteed savings for the project
and pricing is determined by the
contractor’s experience, project
length and contract size, among
others, said Megan McCarthy,
business development manager
for Energi in Peabody, Mass.

Even though most insurers
have green or upgrade-to-green

endorsements, the costs associat-
ed with such endorsements put
into question whether the client
wants to buy it, said Robert Harp-
er, senior vp and property place-
ment leader for the real estate
practice at WFIS in Boston.

Pricing for green endorsements
depends on the risk and the mar-
ket, Mr. Harper said.

“Two years ago, you probably
could have had some concessions
from the market to put (an
endorsement) on relatively inex-
pensively, or maybe it was trans-
parent and it was included in their
rates,” he said.

“But as the market gets harder,
that might change,” he added.

Review contracts with professionals closely
By JUDY GREENWALD

Owners must use care in
approaching contracts they sign
with architects, engineers and
other professionals who help with
their green building projects.

These professionals are not cov-
ered under their professional lia-
bility policies if they provide war-
ranties or guarantees in their con-
tracts. This could leave the owner
without recourse if the building
does not perform up to expecta-
tions, experts warn.

Professional liability coverage
would respond if the professionals
failed to meet their contractual per-
formance requirements that do not
include a guarantee or warranty.

“The big issue for them is to
avoid making guarantees and war-

ranties,” because these are not cov-
ered under their professional liabil-
ity policies, said Dan Knise, presi-
dent and CEO of Ames & Gough, a
McLean, Va.-based insurance bro-
ker and risk management consult-
ing firm. “They’re only liable for
not meeting the so-called standard
of care” unless they agree to greater
liability in their contract, he said.

Keith Jurss, Chicago-based
senior vp of professional liability
for the national construction prac-
tice of Willis North America Inc.,
said exclusions in their profession-
al liability policies is a “dangerous
thing” for a green building owner
from a contractual standpoint.

If a platinum certificate is guar-
anteed under the Washington-
based U.S. Green Building Coun-
cil’s Leadership in Energy and

Environmental Design program
but is not granted, it is a financial
loss to the owner.

“The last thing an owner wants
to get is a guarantee and not have
an architect or engineer have the
ability to deliver on that, and have
no means to go after them for the
financial loss they may have
incurred,” Mr. Jurss said.

At that point, if the profession-
al is not covered, the owner must
look at assets that can be recov-
ered, but these “tend to be limit-
ed” with architects and engineer-
ing, he said. “Their biggest asset is
their people. They don’t have a lot
of assets,” he said.

While contractors may have
more assets to attempt to recover,
“many are in the same ballpark,”
Mr. Jurss said. Their assets may

not “make any appreciable differ-
ence to an owner if they have to
go after them.”

Entities that have demonstrated
their ability to deliver a green con-
struction project as planned are
essential, “because if you’re going
to hold to that kind of standard of
care issue, they have to have the
ability to deliver those design...and
construction services,” he said.

Rod Taylor, Windermere, Fla.-
based managing director of Aon
P.L.C.’s environmental services
group, said an owner or owners
could wind up making an errors
and omissions-type claim against
professionals involved in a green
building project “in which you
asserted that they failed to meet
the standard of care for somebody
providing construction services.”

Evaluate critical endorsement wordings
By MIKE TSIKOUDAKIS

Insurance coverage for green building projects
is mostly available through endorsements to
larger policies and covers various risks faced by
design professionals, contractors and building
owners.

Many coverage endorsements from a property
standpoint address direct property damage with
replacement costs or the ability to make green
upgrades after a loss.

But building owners with Washington-based
U.S. Green Building Council’s Leadership in
Energy and Environmental Design-certified
buildings should ensure that their policy is prop-
erly endorsed and worded so that the building
materials and repairs maintain the LEED certifi-
cation, said Brian Ruane, New York-based execu-
tive vp, national real estate and hotel practice
leader for Willis Group Holdings P.L.C.

“It might take longer to actually repair a prop-
erty that’s damaged to make sure it achieves
LEED certification,” he said. “The thinking is
that materials might take longer to order and
labor might take longer to achieve the desired
effect.”

When it comes to commercial insurance prop-
erty policies, business interruption endorse-
ments for green risks is essential, said Bill Puleo,
vp and worldwide monoline property manager
for Chubb Group of Insurance Cos. in White-
house Station, N.J.

“If there’s additional downtime associated
with trying to get a comparable level of LEED,

and that building material is no longer available,
the (standard) policy will likely not respond to
the business income, the additional downtime
associated with getting that exotic building
material,” Mr. Puleo said.

But when the proper endorsement is in place,
“you select the limit for business income, so that
policy will respond to the additional downtime
associated with that green building component
and the acquisition of it and the installation of it
into the building,” he said.

Green vegetative roofs, which are used to con-
trol heating and extend the life of the roof mem-
brane, are expensive to build and maintain and
often are not covered without green upgrades to
a policy, making it one of the costliest coverage
gaps, experts say.

“You’ve got to make sure that your property
policy is properly endorsed to reflect the valua-
tion of that roof,” Mr. Ruane said.

Standard property policies will limit or
exclude trees, plants and shrubs on roofs with
potential sublimits of $25,000 for limited perils,
said Steve Bushnell, director in product develop-
ment at Fireman’s Fund Insurance Co. in Nova-
to, Calif.

Other endorsements include extensions to
coverage that protect waste and debris removal,
tax and financial incentives, and the use of a
LEED professional as part of the design team, Mr.
Bushnell said.

“They do respond to some of the needs that
either green buildings or building owners who
would like to upgrade after loss consider,” he said.

Coverage:
Appetite
for LEED

CONTINUED FROM PAGE 4

GREEN MANAGERS
Risk managers have limited experience
evaluating green risks insurance. Years
of experience risk managers have with
green insurance/endorsements are:

YEARS % OF
EXPERIENCE RISK MANAGERS

Less than one year 20%

One to two years 53%

Five or more years 5%

Source: 2012 Business Insurance
proprietary Green Building Risks Study
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Risk managers must come to terms with the changing nature of the catastrophe risks they face as their businesses 
expand around the globe.  This free white paper discusses the new challenges to casualty risk management 
and highlights the importance of developing eff ective catastrophe management plans.

To download this free sponsor whitepaper 
go to www.businessinsurance.com/section/specialty-risks

Global Catastrophe Survival Guide:
New Challenges to Casualty Risk Management

Maiden Lane III
repays AIG loan
American International Group Inc.
has reached another milestone in
repaying the assistance it
received during the financial
crisis, the company said. AIG
confirmed that a $5 billion loan it
extended to Maiden Lane III L.L.C.,
a holding company established in
2008 by the Federal Reserve
Board and the U.S. Treasury
Department as part of the AIG
bailout, has been repaid in full.
The repayment was made with
proceeds from the auction of ML
III assets by the Federal Reserve
Bank of New York.

Colo. wildfires cause 
$450M in insured losses
Wildfires in Colorado have caused
$449.7 million in insured losses, the
Rocky Mountain Insurance
Information Assn. said. Collectively,
the Waldo Canyon fire in Colorado
Springs, Colo., and the High Park fire
near Fort Collins, Colo., burned more
than 600 homes. The Waldo Canyon
fire is estimated to be the most
expensive in the state’s history,
triggering 4,300 claims and $352.6
million in insured losses. The High
Park fire has caused 850 insurance
claims and estimated insured losses
of $97.1 million.

Munich Re arranges 
$100M cat bond
Munich Reinsurance Co. said
Bermuda-based special-purpose
insurer Queen Street VI Re Ltd. has
placed a $100 million catastrophe
bond on its behalf. Munich Re
structured and arranged the cat
bond, which is intended to cover
multiple perils including U.S.
hurricanes and European
windstorms. The risk modeling for
the bond was developed by AIR
Worldwide Corp. Collateralized by a
U.S. money market fund, the bond
matures on April 9, 2015.

Workers comp premiums
to decrease in New York
New York Gov. Andrew Cuomo said
employers in the state will see a
1.2% rate decrease for workers
compensation policies starting on
or after Oct. 1. It is the first workers

comp rate cut in four years, the
governor said. This year, the New
York Compensation Insurance
Rating Board sought a rate
increase. The governor said the
final measures of workers comp
reforms adopted in 2007 have
been fully implemented, which
helped allow the rate decrease.

Caps on drug prices 
reduce comp costs
State regulations that cap the
prices doctors can charge when
dispensing pharmaceutical drugs
work effectively to reduce
workers compensation costs, yet
they do not limit patient access to
pharmaceuticals, according to the
Workers Compensation Research
Institute. The study examined
results from a 2007 California law
that caps the prices doctors can
charge for pharmaceuticals they
dispense. The California law has
become a model for many other
states, but critics contend such
price regulations may discourage
doctors from dispensing drugs
and discourage patients from
getting the prescription drugs
they need.

Comp claim frequency
falls in California
Workers compensation claim
frequency fell 2.1% last year for
private self-insured employers in
California, according to the
California Workers’ Compensation
Institute. The Oakland, Calif.-based
CWCI said medical and indemnity
payments for new comp claims
among California self-insureds fell
about 2% last year to $192 million.
However, total incurred losses for
claims filed in 2011—including paid
benefits and reserves for future
benefits—increased to $620 million,
up $24.7 million from 2010.

Federal benefits available 
for same-sex partners
Same-sex domestic partners of
federal employees will have greater
access to certain benefits that
previously were available only to
heterosexual employees’ spouses,
according to the Office of Personnel
Management. Amendments to the
regulations governing benefits for
federal employees and members of
Congress state that same-sex
domestic partners of current and
future government workers no
longer will have to provide proof of
an insurable interest in their
partner’s continued life to receive
retirement survivor annuity
payments in the event of their
partner’s death. Instead, same-sex

domestic partnerships were added
to the list of relationships
recognized by the government as
having a presumed insurable
interest. 

Health benefit exchange
established by Kentucky
Kentucky Gov. Steve Beshear
issued an executive order to
establish the Kentucky Health
Benefit Exchange. Effective Jan. 1,
2014, the exchange will act as an
online marketplace for individuals
to enroll in qualified health plans
offered through federal or state
programs.

Seasonal firefighters
eligible for benefits
President Barack Obama has

directed several agencies in his
administration to offer health
insurance to thousands of
seasonal firefighters. Seasonal
firefighters, which the federal
government typically hires for six
to seven months annually to assist
local responders in battling
wildfires, previously did not qualify
for federal health care coverage
under existing provisions of the
Federal Employee Health Benefits
Program.

Spencer Foundation 
to honor executives
The Spencer Educational
Foundation Inc. will honor Seraina
Maag, chief executive, North
America property/casualty at XL
Group P.L.C., and David Zuercher,
retired chairman of Wells Fargo

Insurance Services Inc. and
executive vp and head of the
insurance services group for Wells
Fargo & Co., at its annual
fundraising gala. Ms. Maag and Mr.
Zuercher will be recognized for
their contributions to the
advancement of risk management
and insurance educational
opportunities.

Everest Re announces 
succession plan
Everest Re Group Ltd. President
Dominic J. Addesso will assume the
role of CEO effective Jan. 1, 2014,
according to a succession plan
announced by the reinsurer. The
Hamilton, Bermuda-based
company said current CEO Joseph
V. Taranto will stay in that role
through 2013.

inBrief

AURORA, Colo.—The shooting
massacre killing 12 at a Colorado
theater Friday during a premiere
of “The Dark Knight Rises” will
prompt calls for increased security
and risk management efforts at
movie theaters, risk management
experts say.

Dozens of people were shot by a
masked gunman who later was
apprehended near the Century 16
movie theater in Aurora, Colo. The
theater is owned by Plano, Texas-
based Cinemark Holdings Inc. 

“This will change how all movie
premieres of any stature like this
are conducted from a risk

standpoint,” said LeConte Moore,
managing director at DeWitt Stern
Group Inc. in New York.

“Every theater owner and
operator obviously is going to have
a heightened awareness based on
what has occurred,” said Lance J.
Ewing, industry practice group
leader, hospitality and leisure, at
Chartis Inc. in Cordova, Tenn. 

“We can’t prevent everything in
the world…especially random acts
of violence,” Mr. Ewing said. He
said, however, “There is training
for how to respond to a live
shooter.”

Kevin Wilkes, vp and security

practice leader at Willis North
America Inc. in Pittsburgh, said
movie theater owners may re-
examine prevention and
protection efforts to reduce
exposure to violent acts like the
Aurora event.

With many moviegoers wearing
costumes and masks to events
such as the “Dark Knight”
premiere, some theaters may
consider policies regarding
customers entering the theater in
costume “a little more harshly,”
Mr. Wilkes said.

—By Mike Tsikoudakis 
and Rodd Zolkos

AP PHOTO/THE DENVER POST

‘Dark Knight’ massacre raises security issues

Aurora, Colo., police gathered infor-
mation from witnesses in the Fri-
day shooting that killed 12 during a
premiere of “The Dark Knight Ris-
es” at a Century 16 movie theater.
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CONFUSED.COM

Winners of a competition in England were given the ability to burglarize a 
house as part of Confused.com’s campaign to promote the importance of home
insurance.

No white glove
treatment in
Ore. diners
Oregon food safety officials have
nixed a rule that would have
required the white (rubber)
glove treatment at restaurants in
the state.

The Oregon Public Health
Division Foodborne Illness
Prevention Program issued a
notice last week saying it will
begin adopting food code
guidelines issued in 2009 by the
U.S. Food and Drug
Administration. However, the
agency said it will not enforce
sections of the guidelines that
prevent workers from using
their bare hands to prepare
some dishes.

The policy would require
preparers to use “deli tissue,
spatulas, tongs, single-use
gloves, or dispensing
equipment” to touch ready-to-
eat foods.

According to a report from
CNN, restaurant industry
experts argued that the “no-
bare-hand-contact” rule would
discourage some restaurant
workers from using clean food
preparation techniques, because
rubber gloves would provide
them with a false sense of
security.

The Oregon agency said it is
creating a workgroup of
restaurant owners, restaurant
inspectors and consumers “to
review and provide
recommendations on
addressing...contamination of
food, and to identify the best
options to reduce illness.” 

Fraudsters:
Don’t brag
about scam
A note to would-be insurance
fraudsters: If you are
compelled to brag about a
recent scam, it would probably
be best to make sure the
insurance company isn’t
listening at the time.

A Leeds, England, man
recently became the first
individual convicted of
insurance fraud as a result of
an investigation by the
Insurance Fraud Enforcement
Department, which was added
to the London Police force in
January, according to a BBC
report. 

The man, John Machin,
called his insurer this year to
file a claim for an auto
accident that never happened,
hoping to secure a payout of
around $391,000. However,
according to audio clips
provided to the BBC by
London police, Mr. Machin
didn’t hang up the phone after
finishing his call with the
claims agent—and apparently
didn’t realize he was still being
recorded when he started
bragging about how easy it
had been to file the false claim.

“I can make you a very rich
man,” Mr. Machin can be
heard saying on the recording
to a friend. “This is it!”

Mr. Machin received a
suspended sentence of one
year in prison and 200 hours
of community service,
according to the BBC.

Would you like shoes
with your order?

Burger King can hardly be blamed for failing
to see any humor in a recent post by a now-
former employee.

According to news reports and bloggers, an
unidentified Burger King employee posted a
picture of himself standing in his shoes on top
of two containers of shredded lettuce. “This
is the lettuce you eat at Burger King,” the
worker said in his blog.

However, the employee and his cohorts
apparently did not cover their tracks. It took
a blogger only 15 minutes using GPS data
embedded in the photo to locate the fast-food
restaurant’s address and contact the
franchise, according to reports.

The company said in a statement: “Burger
King Corp. is aware of a photo that shows a

Burger King restaurant employee violating the
company’s stringent food-handling
procedures. Food safety is a top priority at all
Burger King restaurants, and the company
maintains a zero-tolerance policy against any
violations such as the one in question.

“The restaurant where this photo was
taken is independently owned and operated
by a Burger King franchisee. The franchisee
has taken swift action to investigate this
matter and has terminated the three
employees involved in the incident,” Burger
King said in the statement.

It would be interesting to find out what the
former workers say in their future job
applications as the reason they no longer are
Burger King employees.

BURGLARIES IN THE NAME OF RESEARCH
Winners of a competition in England got the
chance to become “legal” burglars as part of an
effort to promote home insurance.

Cardiff, England-based price comparison
website Confused.com’s latest campaign
involved three winners of a competition to be
burglars for the day and keep the items they
stole, according to a statement. 

The contestants won the competition by
answering clues posted in an online video. The
winners were picked up individually by an actor
at the train station in Bristol, England, and taken
to an abandoned house where they had 40
seconds to “steal” various items.

“In order to make it as authentic as possible,
the contestants knew very little about the
experience, something that was very important
as we wanted to gain the insight of a security

expert who could analyze the movements of the
contestants and also give tips regarding home
security,” Sharon Flaherty, head of public
relations and content at Confusion.com, said in
the statement. 

Electronic goods such as tablets, video game
consoles and laptops topped the list of most
burgled items, Ms. Flaherty said. 

The “burglaries” were filmed and assessed by a
security expert to demonstrate to homeowners
how to best protect their home and possessions. 

“So many people go without contents
insurance, or have insufficient cover, and we
wanted to highlight the issue, while giving
people the chance to have a unique experience,”
she said. 

Hopefully this mock burglary will be lesson
enough.
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LEADERSHIP WORKSHOP
AND AWARDS LUNCHEON
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We’re proud of the bridges 
we’ve helped build. Including 
the ones you can’t see.

At Zurich we build long-lasting relationships with our customers because 

of something they learn early on — their concerns are our concerns. And 

Boh Bros. Construction Co. of New Orleans is a fi ne example of that pledge. 

Our 76-year relationship with one of the largest general contractors in the 

Gulf Coast has withstood the test of time. And a World War, the Great 

Depression and one of the largest natural disasters in U.S. history. We at

Zurich are incredibly proud of our relationships, which are built upon trust 

and a shared commitment to long-term growth. And as we look back on the 

past 100 years of providing insurance and surety solutions, we’ll continue to 

do what we’ve always done. Look forward. Insuring success since 1912. 

Visit zurichna.com/100

Crescent City Connection, New Orleans
First span 1958, Second span 1988

Proud contributor of construction services: Boh Bros. Const. Co.

Insurance coverages are underwritten by individual member companies of Zurich in North America, including Zurich American Insurance Company. Certain coverages are not available 
in all states. Some coverages may be written on a nonadmitted basis through licensed surplus lines brokers.
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