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In Brief

PG&E says it has cover
of nearly $1B for blast

Pacific Gas & Electric Co. has
about $992 million in liability
insurance in excess of a $10
million deductible for damages
caused by last week's explosion
and fire in San Bruno, Calif., the
utility said in a filing with the
Securities and Exchange
Commissions. Last Thursday's
massive blast and fire destroyed
dozens of homes in the town
near San Francisco and killed at
least four people. “Although the
exact cause of the explosion has
not been determined, a 30-inch
steel gas transmission pipeline
owned and operated by the

utility in this area was ruptured,”

PG&E said.

A.M. Best boosts
SCOR rating to A

A.M. Best Europe Ratings
Services Ltd. upgraded the

See IN BRIEF page 21
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Economy putting squeeze
on restricted-duty efforts

In productivity push,
line managers fight

transitional programs
By ROBERTO CENICEROS

The recession has created obstacles
for transitional duty programs that
reduce employers’ costs for work-
ers compensation and nonoccupa-
tional disability claims.

Tight employer budgets, fewer
jobs to which workers can return
and laid-off employees competing
for tasks with co-workers on

restricted duty are reducing return-
to-work opportunities, experts say.

Additionally, some line supervi-
sors—particularly those operating
with a reduced head count—more
often are pushing back against the
modified duty or transitional work
programs that employers have
established to close claims and
return injured or temporarily dis-
abled workers to employment as
soon as medically possible, several
sources said.

Employer indemnity costs could
rise because companies have fewer
jobs to accommodate injured
workers and less flexibility to

reserve light-duty jobs just for
employees with work restrictions,
sources said.

Medical expenses also could
increase, as ample workers comp
industry evidence has established
that that the longer injured
employees are away from normal
activities, the more medical care
they will require, said Tom Pfin-
gstag, director of program manage-
ment for Sedgwick Claims Services
Inc. in Memphis, Tenn.

While it is too early to say
whether a detrimental financial

See RETURN page 21

Industry veteran
Bob Clements dies

By JUDY GREENWALD

STAMFORD, Conn.—Insurance industry veteran Robert
Clements, who died Sept. 4, was a former Marsh &
McLennan Cos. Inc. executive who many say played
a key role in developing the Bermuda market and was
a visionary who helped shape today’s industry.

Mr. Clements died of esophageal cancer at his
home in Stamford, Conn., according to his family. He

was 77.

Mr. Clements most recently co-founded and was a
director of Hamilton, Bermuda-based specialty insurer

Ironshore Ltd.

He also founded Integro Insurance Brokers Ltd. in
2005 and Bermuda-based Arch Capital Group Ltd. in
1995, as well as helping set up ACE Ltd., XL Capital
Ltd. and Mid-Ocean Reinsurance Ltd. in Bermuda.

Prior to those ventures, Mr. Clements had a long
career at New York-based MMC, where he was presi-
dent and a member of the board of directors.

Mr. Clements was a nonexecutive director of sever-
al companies. He also was chairman emeritus of the

College of Insurance and former chairman of the
board of overseers of the School of Risk Management
at St. John's University.

Mr. Clements began his career
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at Royal Insurance Co. in 1957,
according to the Insurance Hall
of Fame, into which he was
inducted in 2007. He joined
MMC in Toronto in 1959, where
he worked until he moved to its
New York headquarters in 1975
and held several senior positions.
He was elected vice chairman
and president of the publicly

See CLEMENTS page 18
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Several working groups are exploring
the creation of another New York
Insurance Exchange.

N.Y. exchange
revival plans
move ahead

Recommendations
shed light on design

By ZACK PHILLIPS

NEW YORK—Officials seeking to
revive the New York Insurance
Exchange may be moving away
from earlier discussions of favorable
tax treatment for participants,
according to preliminary recom-
mendations that indicate what
shape the facility may take.

Observers say officials from the
industry and New York State Insur-
ance Department have begun to
work on a business plan for the
potential revival of the exchange.

The exchange would be a Lloyd’s
of London-style marketplace for
insurance buyers and capital
providers. The original New York
Insurance Exchange operated from
1980 to 1987, when it closed due to
inadequate capital, poor claims
experience, soft market conditions
and other factors.

In 2008, former New York Insur-
ance Superintendent Eric Dinallo
proposed reviving the exchange,
and his successor, James J. Wrynn,
has expressed enthusiastic support
for the plan since taking office last
year.

Seven working groups consulting
the New York State Insurance
Department issued a set of prelimi-
nary recommendations, which were

See EXCHANGE page 6
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IRS limits FSA reimbursements of 0TC medications

HHS guidance allows
three-year waivers
¢ o . b
for ‘mini-med’ plans
By JERRY GEISEL

WASHINGTON—Over-the-counter
medications will require a prescrip-
tion to buy them with flexible
spending account funds next year
under new health care reform regu-
lations, while guidance gives spon-
sors an opportunity to offer “mini-
med” plans for another three years.

Internal Revenue Service rules,
released earlier this month, are the
latest in implementing the Patient
Protection and Affordable Care Act.

The IRS rules say that employees
who want to pay for OTC medica-
tions using their health care FSA
will need a prescription to do so
effective Jan. 1, 2011. The health
care reform law sharply restricts FSA
reimbursements for OTC purchases
such as nonprescription pain reliev-
ers, cold medicines, antacids and
allergy medications.

What was not previously clear,
however, was whether a doctor’s
note was enough or whether a for-
mal prescription was required for an
FSA to reimburse OTC purchases,
said Sharon Cohen, an attorney
with Towers Watson & Co. in
Arlington, Va.

In the notice, the IRS says OTC
reimbursements require a prescrip-

tion, which it defines as a “written
or electronic order for a medicine or
drug that meets the legal require-

ments of a prescription in the state
in which a medical expense is
incurred and that is issued by an

individual who is legally authorized
to issue a prescription in that state.”

The IRS also resolved uncertainty
about the new OTC restriction on
what are known as “grace period”
FSAs. Under rules the IRS issued in
2005, unused contributions made
to FSAs could be rolled over to pay
expenses incurred during the first
2% months in the next year. How-
ever, the new rules ban OTC reim-
bursements for all FSAs, including
those with grace periods, effective
Jan. 1, 2011, said Mark Berggren,
benefits outsourcing counsel with
Hewitt Associates Inc. in Lin-
colnshire, III.

It isn’t known how much current

See FSA page 17

CATASTROPHES
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While a major earthquake caused extensive damage in Christchurch, New
Zealand, experts say a strong building codes helped limit the losses.

Strict building codes limit
New Zealand quake damage

Still, insured losses
may reach $4.5 billion
and push rates higher

By MICHAEL BRADFORD

CHRISTCHURCH, New Zealand—
Reinsurers will cover the bulk of pri-
vate-market losses that experts say
could have been worse if strict
building codes had not been in
place when an earthquake struck
New Zealand's South Island.

Catastrophe modeling compa-
nies say insured losses could range
as high as $4.5 billion from the 7.0
quake that rattled the Canterbury
region that includes Christchurch, a
city of around 350,000. No fatalities
were caused by the quake on Sept.
4, another benefit of building codes
designed to protect property and
lives in the seismically active
region, sources said.

“Building codes are created to
save lives,” said Imelda Powers, a
Philadelphia-based manager in

Towers Watson & Co.’s catastrophe
management group and a senior
consultant in its reinsurance busi-
ness. “That’s their primary objec-
tive, and they achieved their objec-
tive wonderfully,” she said of the
New Zealand codes.

Other experts agreed that the
stringent codes saved lives and pre-
vented quake damage from being
worse.

“The existence of strict building
codes was absolutely the No. 1 fac-
tor in limiting damage in this earth-
quake,” said Kate Stillwell, earth-
quake product manager at EQECAT
Inc. in Oakland, Calif.

“In some ways, they exceed the
codes in California,” Jayanta Guin,
senior vp of research and modeling
at AIR Worldwide Corp. in Boston,
said of the New Zealand’s codes.
“That’s how good they are.”

Most of the quake claims from
homeowners will be paid by New
Zealand’s government-sponsored
Farthquake Commission. The com-

See NEW ZEALAND page 17
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Willis taps ex-AlG CEQ
for new large-client unit

Martin J. Sullivan leads multinational arm

By SARAH VEYSEY

NEW YORK—Willis Group Holdings
P.L.C. has appointed former Ameri-
can International Group Inc. CEO
Martin J. Sullivan to lead a new busi-
ness unit that oversees Willis’ bro-
kerage and risk management adviso-
ry services for multinational clients.
Mr. Sullivan, who is chairman and
CEO of the unit, Willis Global Solu-
tions, also was named deputy chair-
man of Willis Group Holdings P.L.C.
Willis Global Solutions, based in
New York, will aim to “develop and
manage a differentiated service
proposition in the large-account
sector,” Willis said in a statement.

“This new unit will distinguish
the company as a significant player
in the global marketplace posi-
tioned to serve the world’s largest
clients and challenge entrenched
brokers who have significant share
of multinational business,” accord-
ing to Willis.

Willis Global Solutions will
become a unit of Willis Global,
which is headed by Chairman and
CEO Grahame Millwater. Mr. Mill-
water also serves as president of
Willis Group Holdings.

Mr. Sullivan, who succeeded
Maurice R. Greenberg as AIG’s CEO
in 2005, was ousted in 2008 amid
mounting pressure from AIG

AP PHOTO

Martin J. Sullivan has been named
chairman and CEO of Willis Global
Solutions.

shareholders.
Willis CEO Joseph J. Plumeri wel-
comed Mr. Sullivan’s appointment.
“Across the length and breadth of
the insurance industry, a client

See SULLIVAN page 21
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Cost tops employers' concerns: Survey

By JERRY GEISEL

Forty-seven percent of U.S. employ-
ers expect one or more of their
health care plans to lose grandfa-
thered status in 2011 because of
design and other changes they will
make to help avoid double-digit cost
increases, according to a survey.

Without making design and oth-
er changes, employers said they
expect plan costs to increase an
average of 10.1% next year, fueled
in part by benefit improvements,
such as extending coverage to
employees’ adult children until age
26, mandated by the new health
care reform law, according to the
survey by Mercer L.L.C.

But an increase of that magnitude
is not an option, concludes the Mer-
cer survey of more than 1,000

employers. Instead, employers say
they are going to make plan
changes, such as raising deductibles
and coinsurance, to hold cost
increases to an average of 5.9%,
which is in line with annual cost
hikes during the past few years.
“Six percent seems to be employ-
ers’ collective comfort level,” Beth
Umland, Mercer’s research director

for health and benefits in New York,
said in a statement.

To hold down cost increases,
many plans will have to make design
changes resulting in loss of grandfa-
thered status. That would happen,
for example, if an employer raised
coinsurance requirements or boosted
the employee’s share of the premium
by more than five percentage points.

Plans that lose grandfathered sta-
tus forgo their exemption from
meeting certain reform law require-
ments, such as providing full cover-
age of preventive services.

However, that is a price many
employers are willing to pay, Mer-
cer said, noting that 47% of respon-
dents expect at least one plan to
lose its grandfathered status next

See SURVEY page 19
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Most P/C insurers review domicile choice: Survey

Access to markets,
capital requirements
top considerations

By SARAH VEYSEY

The question of domicile is now a
regular board-level discussion for
80% of the world’s property/casual-
ty insurers, a study concludes.

The recent research by Grant
Thornton UXK. LLP. in London
found that where to locate an insur-
ance company domicile has
become increasingly important
since the market-turning Sept. 11,
2001, U.S. terrorist attacks.

Grant Thornton, which surveyed

30 property/casualty insurers from a
range of jurisdictions during the
summer, found that while 30% of
the respondents had moved domi-
cile at some point, they were small-
er insurers that represented just
10% of the gross written premiums
of the entire group.

Insurers that moved their domi-
cile did so in two waves, according
to the study: immediately after the
2001 attacks and again about 18
months ago.

While most of the participating
insurers had not yet moved their
domicile, 80% said the issue now
is discussed regularly by their
board, said Peter Allen, head of
financial services at Grant Thorn-
ton in London.

“Clearly, (domicile) is a major
corporate issue,” Mr. Allen said.
While only 30% had changed their
domicile, that still is a “significant
number,” he said.

In recent weeks, Lloyd’s of Lon-
don insurer Chaucer Holdings
P.L.C. said that, after a strategic
review, it decided for now to remain
based in the United Kingdom. The
decision, based on tax and legal
advice Chaucer had received, was
based in part on the UK. govern-
ment’s June announcement that
corporate taxes would be reduced to
24% from 28%.

In a separate briefing on the glob-
al reinsurance market, Mark Cole-

See DOMICILES page 20

DOMICILE CONSIDERATIONS

Criteria that insurers view as most important when choosing a domicile,

ranked 1 to 5 with 1 being the most important.

CRITERIA RANKING

Easy access to markets | N NINEEG
Realistic capital-adequacy || NI

requirements

Respected, credible requlator | N RRRIEEA
Low corporate taxation | N NHIIEEY
Plentiful talent poo! | NN IEX]
Attractive living conditions [ [N NRGEGGINIIIINIEX3
simple, light-touch requlator | N RNHNNINEERIEE3
Low personal taxation | NN

Source: Grant Thornton U.K. L.L.P.
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Demolition of Rocky Flats in Colorado began in July 2004. The former nuclear
weapons plant is the subject of a recent ruling in a public nuisance suit.

Will weapons plant ruling
influence climate cases?

10th Circuit overturns
$926 million verdict
in public nuisance suit

By JOANNE WOJCIK

DENVER—A federal appeals court
decision overturning a $926 million
verdict against the operators of the
Rocky Flats nuclear weapons plant
is likely to affect climate change
lawsuits that allege defendants cre-
ated a “public nuisance,” legal
experts say.

In the Sept. 3 decision in Merilyn
Cook et al. vs. Rockwell International
Corp. and Dow Chemical Co., the
10th U.S. Circuit Court of Appeals
found that federal law grants the
nuclear industry certain protections
from tort liability and plaintiffs can-
not seek damages under more
lenient state laws.

Specifically, a three-judge panel
of the Denver appeals court said the
district court erred in instructing
the jury that the plaintiffs were not

required to establish actual injury to
their properties or a loss of use of
their properties. Under the federal
Price-Anderson Act, which estab-
lished specific tort liability protec-
tions for the nuclear industry, plain-
tiffs must show that a “nuclear inci-
dent” occurred by demonstrating
“loss of or damage to property or
loss of use of property,” the court
said.

Plaintiffs in the case have filed a
motion seeking an en banc hearing.

Several environmental attorneys
unaffiliated with the Rockwell case
say the 10th Circuit’s ruling likely
would have some influence on pub-
lic nuisance torts on greenhouse gas
emitters’ contributions to global
warming. So far, two appeals courts
have allowed public nuisance cli-
mate change cases to proceed
absent a federal law prohibiting
them.

The Obama administration inter-
vened last month in one of the cas-
es, American Electric Power Co. Inc. et

See NUISANCE page 20
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European requlatory proposal advances

Insurance, banking
would be overseen

by separate entities
By SARAH VEYSEY

LONDON—European finance minis-
ters last week agreed to endorse the
consensus reached between the
European Commission and Euro-
pean Parliament to establish new
supervisory bodies to oversee the
insurance, banking and investment
industries.

The Council of Economic and
Finance Ministers of the 27 European
Union member states endorsed plans
to set up a European Systemic Risk
Board and three European superviso-
ry authorities, one of which is to be
the European Insurance and Occupa-
tional Pensions Authority.

The European Union has been

THE COUNCIL OF THE EUROPEAN UNION

The European Union has been
studying financial services
supervision since 2008.

studying the issue of supervision of
financial services since the 2008
banking crisis that furthered the
worldwide recession.

While national regulators will
retain supervisory control of finan-
cial services in their home state,
each supervisory authority will
monitor how national regulators
implement E.U. law. Supervisory

authorities also can impose media-
tion when there are disagreements
between national supervisors and
can intervene at their discretion.

Europe’s Systemic Risk Board will
develop a set of indicators to rate
the risk of cross-border financial
institutions.

“Financial companies and mar-
kets operate mostly at a European
level, and we’ll now have four solid
authorities to monitor macroeco-
nomic financial risks and to super-
vise financial markets, banks and
insurance companies,” E.U. Internal
Market Commissioner Michel
Barnier said last week in a statement.

Peter Skinner, who represents the
United Kingdom in the European
Parliament and worked on the pro-
posals, described the negotiations as
a “hard slog,” but he also said that all
parties came out of the negotiations

See SUPERVISION page 20
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Exchange: Revival plans
move ahead in New York

CONTINUED FROM PAGE 1

presented to the department in
June.

Members of the working group
on taxes said they were “not sold”
on favorable tax treatment being
critical to the exchange. Previously,
department officials have said the
exchange might need tax advan-
tages to compete with offshore rein-
surers in Bermuda, Ireland and else-
where.

“The NYIE is unlikely to differen-
tiate itself from its competitors
through a more favorable tax
regime,” the working group wrote
in a presentation document.
“Bermuda already has a very favor-
able tax regime and is still losing
business to Ireland....The example
of Ireland demonstrates how impor-
tant an attractive regulatory and
market access value proposition can
be.”

The picture painted by the work-
ing groups’ preliminary recommen-
dations is of a virtual marketplace
with advanced technology to facili-
tate transactions and a minimal
bricks-and-mortar operation. The
exchange would focus on commer-
cial insurance, including casualty
and excess and surplus lines cover-
age, as well as reinsurance, accord-
ing to the preliminary recommen-
dations of the working group on
markets.

The working groups’ recommen-
dations describe a self-regulating
marketplace made up of well-capi-

talized syndicates. The value to
insurers and capital providers
would be cost and regulatory effi-
ciencies along with access to a 50-
state marketplace. A one-stop shop
with access to all 50 states could
reduce insurers’ frictional costs,
eliminate regulatory redundancies
and simplify tax allocations, the

‘Bermuda already has

a very favorable tax regime
and is still losing business
to Ireland....The example
of Ireland demonstrates
how important

an attractive requlatory
and market access value
proposition can be.’

New York Insurance Exchange
working group on taxes

preliminary recommendations con-
tend.

“Key  competitors—Bermuda
(and) Lloyd’s of London—have a
structural disadvantage relative to a
U.S.-based location,” the presenta-
tion says.

The presentation also listed disad-

vantages a revived New York Insur-
ance Exchange would have, such as
the stringent capital requirements
in some states, which could discour-
age participation. The presentation
also recommended that department
leaders consider seeking expansions
in New York state law authorizing
the exchange.

The preliminary recommenda-
tions stress the importance of strin-
gent capital requirements and out-
line potential procedures for careful
and frequent monitoring and regu-
lation of the exchange’s syndicates.
Many observers believe the last
exchange failed because it was
undercapitalized.

Francine L. Semaya, a Middle-
town, NJ.-based legal consultant
and a member of the regulatory
working group, said syndicates
would have to comply with rele-
vant state laws, but also said she
thought the exchange would allow
insurers to operate with fewer rate-
and form-filing requirements.

“They’re going to make it user
friendly,” she said.

Industry participation is crucial,
said Peter H. Bickford, a New York-
based attorney and insurance con-
sultant who was general counsel for
the original exchange and is advis-
ing the department on the new
exchange.

The working groups recommend-
ed that the department develop a
business plan for the exchange, as
well as develop cost savings esti-
mates and determine the feasibility
of gaining access to all states.
Observers said the department
could release more information by
October.

“There’s definitely progress being
made,” Mr. Bickford said.

Urgent Care: Managing Medical Liability Risks

After Health Reform
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Commentary

Standard procedure
also ‘warfarin roulette’

When reporting on the inherent
dangers of the blood-thinning
drug warfarin in February and
how genetic testing was helping
physicians determine the proper
dosage, I never thought I would
need that knowledge.

But after a freak accident in
my garage led to a trip to the
emergency room and prescrib-
ing of Coumadin to treat a blood
clot in my leg, I found myself
searching the Business Insurance
archives, hoping the informa-
tion I supplied to our readers
would also be helpful to me.

My story described a pilot
“personalized medicine” project
spearheaded by Medco Health
Solutions Inc. that involved
genetic testing to determine the
rate at which certain individuals
metabolize warfarin, the generic
version of the drug. The objec-
tive was to determine warfarin
sensitivity to help doctors know
how much of the drug to pre-
scribe. After a successful trial
period, the program was extend-
ed to all of Medco’s customers.

At the hospital, the treating
physician and nurse said they
had never heard of such genetic
testing. Instead, they used my
height and weight to determine
how much warfarin I
should take. My dis-
charge instructions said
to take Smg of warfarin
daily in addition to hep-
arin injections twice a
day, until my PT-INR—
the acronym for the pro-
thrombin time-interna-
tional normalized ratio test to
determine my blood’s viscosity
level—was between 2 and 3.

After a little over a week, my
INR jumped from 1.1, normal
for a healthy individual, to 7,
which is nearly “toxic,” accord-
ing to the on-call physician who
called in a panic at 5:30 p.m.
that Saturday.

His questions reminded me of
the need for another health care
innovation that I have reported
on but never needed: a personal
health record.

“Why are you
Coumadin?” he queried.

“Because I have a blood clot,”
I replied.

His apparent ignorance of my
condition, and the fact that he
was calling from a cell phone,
made me apprehensive.

“Wait a minute,” I said. “Who
did you say you were, and why
are you calling me?”

After he reiterated his creden-
tials, I answered his questions
and he advised me to cut my
dose in half and get follow-up
testing in three days.

The U.S. Food and Drug
Administration estimates that if
genetic testing were integrated
into routine warfarin therapy,
approximately 85,000 serious

taking

JOANNE
WOJCIK

Senior Editor Joanne Wojcik
can be reached at:
jwojcik@businessinsurance.com

bleeding events and 17,000
strokes could be prevented
annually. A recent study from
the American College of Cardiol-
ogy found that individuals
genetically tested prior to taking
warfarin were 31% less likely to
be hospitalized for any reason,
and 29% less likely to be hospi-
talized for bleeding or blood
clots over a six-month period.
The test, which involves a
blood sample or a cheek swab,
looks for two genes that indicate

The treating physician and
nurse said they had never
heard of genetic testing.

sensitivity to warfarin. It costs
somewhere between $250 and
$400—far less than a single day
in the hospital.

Concerned about the on-call
physician’s reaction, at my next
appointment I asked my doctor
to order the genetic tests. I said I
would pay for them myself if my
insurance didn’t cover it. Unfor-
tunately, she said the lab could
only perform a test for one of
the two genetic markers. We
agreed that she would order the
first test anyway, but there was
another hitch: The results
wouldn’t be available for “a cou-
ple of weeks,” she said.

I still haven't gotten the
results.

So again I had to play the war-
farin roulette that my doctor
admitted was “archaic,” even
though she said it is standard
procedure. That is, except for
Medco patients, of course.

But based on the eruption of
bruises and broken capillaries on
my arms and legs triggered by
my warfarin overdose, as well as
the anxiety I suffered after
receiving that foreboding phone
call, I have decided the standard
treatment regimen would be
more aptly described as
“barbaric.”
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OPINIONS

Industry loses an icon
whose legacy will last

ONE OF THE truths about insurance is that it’s a people-oriented
industry. That fact was reaffirmed with the recent passing of Robert
Clements, an iconic leader who helped shape the modern commer-
cial lines industry.

As we report on page 1, Mr. Clements, 77, touched many lives
through the companies he helped create, his contributions to insur-
ance education and his personal friendships. His record of profes-
sional achievement is

impressive, datin
e 1957, when s Mr. Clements touched

lﬁg‘f;;;he insurance 4 any lives through the

Among his many /
T 2 B companies he helped

president of Marsh &  create, his contributions to
McLennan Cos. Inc.,, . i

and he established a IMSsUrance education and
string of successful 5 5 .
Comganies, including  11s personal friendships.
Ironshore Ltd., Integro
Insurance Brokers Ltd.
and Arch Capital
Group Ltd. He was instrumental in helping form ACE Ltd., XL Cap-
ital Ltd. and Mid-Ocean Reinsurance Ltd.

Mr. Clements was inducted into the Insurance Hall of Fame in
2007. Perhaps more than any other person, he put Bermuda on the
map as a center for insurance capital, where insurers and reinsurers
could be formed quickly to respond to market needs.

His work with the College of Insurance, which merged with St.
John’s University and became the School of Risk Management,
Insurance & Actuarial Science, will help mold the future leadership
of the insurance industry.

His many friends say he was a man of few words, but those he
spoke possessed great insight. Mr. Clements clearly was a doer, and
his actions will speak loudly for a very long time. The industry can
be truly proud of the enduring legacy he created.

Quake shows benefit
of good building codes

THE NEW ZEALAND earthquake sends a strong yet very simple
message: Strong building codes save lives and property.

As we report on page 3, observers agree that losses could have
been far higher had the country not promulgated stringent build-
ing codes. The fact that no one died as a result of the quake testifies
to the codes’ effectiveness.

In the United States, insurer-supported groups such as the Insti-
tute for Business and Home Safety promote the adoption of up-to-
date building codes to protect properties against earthquakes and
other events such as hurricanes and tornadoes.

Of course, no code is perfect. For practical reasons, codes must
often grandfather in older buildings that do not meet current stan-
dards but that would be extremely expensive to retrofit. Although
New Zealand'’s regulations call for retrofitting historical buildings,
some Christchurch landmarks had not yet been brought into com-
pliance, and sustained such damage that they will have to be
demolished.

With sound codes and active enforcement, authorities have the
tools with which to help prevent disasters from becoming tragedies.
That was the message from New Zealand, and it is a message that
should be heeded throughout the world.
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Next asbestos

could be in air

Could radio frequency-

producing antennas that are
essential for the wireless world

be the next asbestos for the

insurance industry? They could,
writes Gloria Vogel, managing
director of New York-based
Vogel Capital Management. The
insurance industry must reassess
its risk management tools and

beef up loss control
operations—especially its

application of risk management

to worker safety within the
wireless ecosystem to avoid

potentially huge claims in the

future, she says.
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Cyber: Liability insurance options expand

CONTINUED FROM PREVIOUS PAGE

The market for cyber liability
insurance started with banks and
financial institutions. Soon, though,
insurance experts said, other indus-
tries such as health care and higher
education saw the need for coverage
after major data breach events,
including Heartland Payment Sys-
tems Inc. in 2008, TJX Cos. Inc. in
2007 and BlueCross BlueShield of
Tennessee Inc. in 2009.

In each instance, the breach
reportedly was costly. Princeton,
N.J.-based Heartland paid $5 mil-
lion to settle claims; Framingham,
Mass.-based TJX agreed to pay $9.75
million to settle claims; and the
Chattanooga, Tenn.-based Blues
shelled out $7 million for the inves-
tigation of its breach.

The average cost of a data breach
in 2009 was $6.75 million com-
pared with $6.65 million in 2008,
according to the fifth annual “U.S.
Cost of a Data Breach Study” by
Ponemon Institute L.L.C. and PGP
Corp. The study also found that
data breaches cost U.S. companies
$204 per compromised customer
record in 2009 compared with $202
in 2008 (see story, page 11).

Insurers offer cyber liability limits
as high as $300 million contingent on
a company’s revenue, brokers said.

For example, companies with rev-
enue of at least $1 million usually buy
a cyber liability policy with limits
between $1 million and $5 million,
while companies with $10 billion in
revenue typically would buy a policy
with $100 million in limits, brokers
said. Companies often buy excess cov-
erage above the limits, brokers said.

“The evolution in purchasing lim-
its is identifying the amount or types
of records a company is responsible
for and how much personal data
they hold,” said Kevin Kalinich, co-
national managing director of pro-
fessional risk solutions for Aon Risk
Solutions, a unit of Chicago-based
Aon Corp. “Those who harbor a lot
of personal information, such as
credit card information, will usually
buy a policy with higher limits
because canceling and reissuing
credit cards can be a huge cost.”

While the cyber liability market
has mainstays such as Chartis Inc.
and Chubb Corp., specialty insurers
such as Hiscox Ltd., Kiln Group Ltd.
and Allied World Assurance Co.
Holdings Ltd.—which recently
acquired Darwin National Assur-
ance Co.—have entered the market
with new products.

“We've seen a lot of new insur-
ance entrants in the U.S. and Lon-
don markets,” said Mr. Beeson. “I
think it’s driven by the need to cap-
ture business without rate increas-
es...I also think that insurers are see-
ing huge growth opportunity in
this market with (their) existing
client base with those who don’t
typically buy the coverage.”

Robert Parisi, senior vp and
national practice leader for Marsh
Inc.’s New York-based FINPRO unit,
which deals with network technolo-
gy risks and telecommunications,
said some insurers have expanded
beyond their initial comfort zones.
Part of this is due to coverage evolv-
ing from basic “hacker insurance”
to information loss, liability and

property damage, he said.

“Some insurers have really stepped
up and have been aggressive to sell
the coverage,” Mr. Parisi said, adding
that some insurers are now offering
added services to assist a company
when a breach occurs, such as refer-
rals to attorneys, public relations
groups and forensic computer firms.

Despite plenty of insurers willing
to underwrite the risk and the
underwriting process becoming
more streamlined, insurance should
be a company’s “last line of
expense” when dealing with the
risk of cyber liability, said Lawrence
Racioppo, Stamford, Conn.-based
leader of Towers Watson & Co.’s

executive liability practice.

Insured retention levels can be as
high as $50,000 for some compa-
nies, while others hover between
$10,000 and $20,000, Mr. Racioppo
said. Further, he said it's not just a
company’s money, trade secrets or
data that’s at stake when protecting
against a breach: It's about the com-
pany’s brand and integrity.

“This type of an exposure needs to
be an organizational commitment,”
Mr. Racioppo said. “It can't just be the
risk manager’s responsibility and it
should become part of the company’s
overall enterprise risk management
process because it’s about protecting
the company and the brand.”
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Number of data breaches falls, but average cost increases slightly

By JEFF CASALE

The average data breach in the
United States can cost a company
nearly $7 million per incident,
according to the latest study by
Ponemon Institute L.L.C. and PGP
Corp.

Traverse City, Mich.-based PGP
and Menlo Park, Calif.-based
Ponemon, which specialize in data
protection and privacy and infor-
mation management, respectively,
found that while the number of
reported breaches dropped from
657 in 2008 to 498 in 2009, the

cost did not.

According to the study, the aver-
age data breach cost $6.75 million
in 2009 compared with $6.65 mil-
lion in 2008. The cost associated
with a data breach has highlighted
the need for some companies to
get adequate insurance coverage,
experts say.

Most standard cyber liability
policies contain the following cov-
erages:

® Network security and privacy:
This typically is a third-party liabil-
ity insurance that covers the cost
to notify those affected by the

breach, including clients and
shareholders. It also would cover
any regulatory or civil fines as well
as defense costs associated with the
breach.

® First-party protection: This
protects a company from a loss
resulting from an external or inter-
nal attack resulting in a data
breach.

® Crisis management: This typi-
cally would cover forensic comput-
er work needed after a breach,
attorney fees and public relations
costs incurred as the company
works to restore its brand.

e Network interruption: This
would be triggered if a company’s
network were down for an extend-
ed period of time and sensitive
data could have been exposed to
an outside party. Typically, a net-
work must be down 12 hours or
longer to trigger the coverage.

Experts noted that insurance
should be the “last line of expense”
when protecting sensitive informa-
tion and said companies should
remain vigilant in making sure
their networks are secure, which
includes using up-to-date software,
firewalls and monitoring.

“More people are buying this
coverage,” said Ben Beeson, Lon-
don-based executive director of
Lockton Cos. L.L.C.’s technology
risks unit. “First it was the banks
and financial institutions and then
retailers started to buy and now
health care is an area that is peak-
ing interest.”

“When you inform the public of
a data breach, it's not good for the
image of that company. It affects
the share price of the stock, the
brand and it raises the risk to do
business with that company,” he
said.

TO SEEING THE

An unexpected disaster can jeopardize your business. So if you remember just one thing about FM Global,
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Companies often unprepared for risks social media pose

Greater embrace
of business tool
also requires vigilance

By LOUISE ESOLA

Companies tapping social media
outlets such as Facebook, Twitter
and blogs to market their brand
may not be prepared for the risks
that come with lightning-fast com-
munications, experts warn.

“A fair number of companies are
jumping into social media waters
unprepared,” said Art Hall, Atlanta-
based director of customer relations
with Alvarez & Marsal Business
Consulting L.L.C. “A lot of compa-
nies feel they need to have a pres-
ence on Facebook or Twitter and
don't really think about what that
really means for their business.”

The greatest risks fall into two
categories: information technology
and reputation, experts warn. Areas
of concern range from legal—from
defamation and libel to copyright
risks—to workplace productivity—
when employees spend too much
time on the job using social net-
working sites (see box, page 13).

Paul Dunay, Avaya Inc.
I

John Bronti, Boston-based presi-
dent of IP Architects L.L.C., a man-
agement technology consulting
firm, and an adviser for the Rolling
Meadows, Ill.-based Information
Systems Audit & Control Assn., said
social media are fast becoming a
necessary business tool, and that
companies are slowly becoming
aware of the risks.

“I don't think we're in a situation
where people put their head in the
sand, but (social media risk manage-
ment) is not being embraced...as it
should,” Mr. Bronti said.

Lawrence Racioppo, Stanford,
Conn.-based executive liability
practice leader with Towers Watson
& Co., said one major pitfall is
putting social media risk manage-
ment solely in the hands of one
employee and not engaging an
entire organization.

“Companies need to start at the
top and recognize the potential
exposures,” Mr. Racioppo said.
“There needs to be an organization-
al commitment, from the CEO
down. It's too big of an issue.”

People use social media sites to
meet, interact and share informa-
tion. People use Twitter to post mes-
sages up to 140 characters long. The
sites also allow users to create
detailed profiles, which experts say

pose a major risk.

Justin Searle, a Salt Lake City-
based security analyst with Washing-
ton-based consultant InGuardians
Inc., conducts “penetration tests” for
clients that want to gauge their net-
work security. He said he’s been able
to break into company databases—
gaining access to Social Security
numbers, credit card information
and more—from a remote site just
by using public information posted
on social media websites.

In one instance, he said he used a
search engine on a social network-
ing site to locate employees of a spe-

cific company and obtain personal
information that his company, as
part of a test, used to reset pass-
words and gain access to company
information from an external link.

“We dug through profiles and
were able to gather enough infor-
mation to go on a company’s web-
site and gain access,” Mr. Searle
said. “The information is buried,
but it's there.”

Similarly, security management
firm Facetime Communications
Inc. used Facebook to gather names
of some 13,000 Department of
Homeland Security personnel and

their personal information.

“Employees of any company can
be targeted by anyone from the out-
side,” said Sarah Carter, chief strate-
gy officer in Belmont, Calif., at Face-
time.

“Educating on the risk goes a
long way,” Ms. Carter said. “We've
been telling people how to be safe
with e-mail and now we just have
to teach them about social media.”

“If people are aware of the infor-
mation and the threat, they are like-
ly to change their behavior,” Mr.
Searle said.

Companies also can revamp their

network security so personal infor-
mation is not used. “For example, a
lot of companies use their last name
as a login,” he said. “That could
change.”

Among other dangers, social
media sites could transmit viruses
that could harm systems or gain
access, experts warn.

Gradually, companies and orga-
nizations have begun to see social
media as a marketing tool to adver-
tise products and services and foster
brand loyalty.

Continued on next page
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SOCIAL MEDIA EXPOSURES

Risks that businesses face from internal and external use of social media

NETWORK SECURITY: Outsiders gathering
information on employees to gain access to
networks and valuable information.

PROPRIETARY INFORMATION: Employees
engaging in social media could disclose valuable
corporate information to the general public.

REPUTATION: Bad publicity, such as negative
comments and photographs, from employees,

customers, competitors and the general public
could lead to fewer sales and clients.

PRODUCTIVITY: Employees may spend too
much time on social media sites while at work.

VIRUSES: Social media sites could transmit
harmful computer viruses or malware, or
malicious software that could jeopardize
valuable information on company networks.

Source: Consultants

LEGAL: Companies using social
media could face advertising,
copyright, libel, defamation and
slander exposures.
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Continued from previous page

Good in many ways for busi-
ness, social media have unrealized
drawbacks for some, said Mr. Hall.
Companies were “shocked when
they established a social media
presence and the group started
talking back to them,” he said.

“Customers don't call your cus-
tomer service line anymore when
they aren’t happy with your prod-
uct,” said Paul Dunay, co-author of
the book “Facebook Marketing for
Dummies” and a communications
consultant with Basking Ridge,
N.J.-based Avaya Inc. “They Tweet
about it.”

“Mainstream companies are
learning that they can’t avoid (social
media),” said Robert Stroud, New
York-based international vp for the
Information Systems Audit & Con-
trol Assn. Companies and brands
can get roped in whether or not
they want to participate, he said.

“Every company has the expo-
sure for a reputation explosion,”
Mr. Dunay said. “Companies who
ignore social media need a little
wake-up call.”

Companies face the threat of
bad publicity not only from con-
sumers but from competitors, said
Kevin Kalinich, co-national man-
aging director of professional risk
solutions of Aon Risk Solutions, a
unit of Chicago-based Aon Corp.
“People are going to Twitter, they
are going to Facebook. If you are
not there and you ignore it, you
could be letting somebody control
your brand.”

Best practices

Mr. Stroud said a best practice
for companies is to regularly search
the Web for mention of their
brand. Harmful information can
be addressed on social media
forums.

“Companies that don’t monitor
what's being said about them may
get a surprise one day,” Mr. Stroud
added.

Experts recommend that compa-
nies set up alerts to be notified
when their brands are named
online. A response plan also is nec-
essary, said Kelly Dempski, Sophia
Antipolis, France-based director of
research for Accenture Technology
Labs.

A speedy reaction to bad public-
ity is what helped Domino’s Pizza
Inc., for example, clear its name
after employees posted a video on
YouTube of workers performing
unsanitary acts on a pizza, said Mr.
Dempski. “They had YouTube pull
the video off the site,” he said.
According to news reports, the
employees were fired and subse-
quently charged with “delivering
prohibited food” in the 2009 inci-
dent.

Domino’s, meanwhile, issued
public statements on the matter.

“Having a plan in place to deal
with something like this is key,”
said Mr. Dempski. “You have to be
able to react very quickly.”

Mr. Kalinich said social media
have made virtually any person or
company a potential publisher.

“Not everybody wants to be in
publishing (because of the risk), but
that’s where we are,” Mr. Kalinich
said. This is where issues such as
libel, plagiarism and defamation
come into play, he said.
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Fireman's Fund expands
green coverage to schools

NOVATO, Calif.—Fireman’s Fund
Insurance Co. has expanded its
commercial green insurance
coverage to include public and
private schools.

The Green-Gard endorsement
allows colleges, universities,
trade and vocational schools to
replace standard building sys-
tems and materials with envi-
ronmentally friendly alterna-
tives after a loss, the Novato,
Calif.-based insurer said in a
statement.

The coverage will pay the cost
to rebuild the facility as a green-
certified building in the event of
a total loss. If the building
incurs a loss and already is a cer-
tified green structure, policy-
holders will receive a 5% premi-
um discount on its primary
insurance coverage, among oth-
er coverages.

The increase in green insur-
ance appetite aims to address
the sustainability needs of
schools, Fireman’s Fund said.

For more information, con-
tact Stephen Bushnell, senior
director of emerging industries,
at 415-899-4308 or
stephen.bushnell@ffic.com.

XL Insurance launches
product recall policy

HAMILTON, Bermuda—XL Insur-
ance (Bermuda) Ltd. has
launched product recall cover-
age for the food and beverage
industry.

The product contamination
policy aims to address the food
safety regulations that North
American food and beverage
companies face with catastro-
phes such as the August recall
of 500 million eggs tainted by
salmonella, the Hamilton,
Bermuda-based unit of XL
Group P.L.C. said in a state-
ment.

The coverage offers clients up
to $50 million in excess of a $10
million minimum attachment
point and includes accidental
contamination, malicious con-
tamination, product extortion,
forced and/or government
recall, and adverse publicity,
among others.

To coincide with the launch
of the product contamination
policy for food and beverage
companies, XL Insurance
(Bermuda) hosted a seminar last
week at its home offices in
Hamilton that addressed regula-
tory and food safety issues in
North America.

For more information, con-
tact Beth Piggott, chief casualty
underwriter, at beth.piggott
@xlgroup.com. For worldwide
inquiries regarding product
recalls, contact Edward Mitchell,
global recall manager, at
edward.mitchell@xIgroup.com.

Travelers updates
cranes, derricks training

HARTFORD, Conn.—Travelers
Cos. Inc. has updated its train-
ing courses in accordance to
the Occupational Safety and
Health Administration’s
recently revised standards on
the use of cranes and derricks
in construction.

Travelers’ cranes and derricks
safety course is a complemen-
tary service that assists its poli-
cyholders pass nationally
accredited programs and high-
lights hazards on construction
worKk sites, the Hartford, Conn.-
based insurer said in a state-
ment.

The OSHA standards include
pre-erection inspection of tower
crane parts, use of synthetic
slings, assessment of ground
conditions and procedures for
working near power lines.

For more information, Trav-
elers customers can log in and
register for “An Overview of
OSHA’s New Construction
Standard for Crane and Der-
ricks” webinar on Sept. 27 at
http:/fwww.travelers.comyriskcontrol.

TargetSafety launches
risk pool Web program

SAN DIEGO—Enterprise risk man-
agement technology provider
TargetSafety Inc. has launched
an online application for public
entity risk pools.

PreventionLink  Exposure
Manager is a portal hosted by
TargetSafety that automates
exposure data collection in real
time for public entity risk pools
and its members, San Diego-
based TargetSaftey said in a
statement.

The application is an add-on
to PreventionLink Connect, the
company’s online platform for
risk pools to increase member
communication.

The program is customizable
based upon the risk pool’s insur-
ance coverage and data collec-
tion needs. It aims to help risk
pools manage membership,
renewal processes and reporting
by centralizing the data in one
platform that is accessible to
members.

A spokesperson for Target-
Safety said PreventionLink soon
will feature more applications
for risk pools, such as the
automation of policy ratings
and printing and tracking of
payments, among others.

For more information, con-
tact Nikki Snowhite, marketing
specialist, at 858-926-5994 or
nikki@targetsafety.com.

T0 SUBMIT ITEMS

PRODUCTS & SERVICES
BI's Products & Services column
reports on new product offerings.

Please send Product & Services
and Market Moves news to Mike
Tsikoudakis, 360 N. Michigan
Ave., Chicago, lIl. 60601 or e-mail
mtsikoudakis@businessinsurance.com.

Comings
& Goings

RON KOESTER

NEW JOB TITLE: Cameron, Mo.-
based chief financial officer of
Cameron Insurance Co.

PREVIOUS POSITION: Manhattan,
Kan.-based director of accounting
services at the Kansas State
University Foundation

INDUSTRY CHALLENGES: The
economy is a concern for
everybody with the lack of jobs
out there. The rate environment
is challenge for property/casualty
(insurers). One issue that has
been facing the industry for a
long time is the requlatory issue,
whether we are looking at state
or federal regulations.

INDUSTRY OUTLOOK: Barring any
major catastrophe, | think there
are good opportunities out
there. | think the ratings will
eventually force us all back into
good old underwriting and
reviewing, and not just looking
at investments. As the economy
improves, investments will look
better.

FIRST MARKET EXPERIENCE: |
started as a management trainee
for an insurance company, where
| got to spend about six months

(each) in underwriting, claims and
accounting. It was a great, great
learning experience for
understanding the business and
understanding how operations
work.

CAREER HIGHLIGHT: There have
been a lot of highlights. Being on
the board of directors for an
insurance company and being a
senior vp at another institution.
The real highlight is the
opportunity to provide leadership
and guidance for two companies
and helping them along in their
path.

WHAT YOU WANTED TO BE WHEN
YOU GREW UP: | wanted to be a
farmer. | grew up on a farm. | had
five brothers and sisters. It was
hard but it was simple times. It
was going back to nature. | still
garden and do stuff like that.
They say you can't take the farm
out of the boy but you can take
the boy out of the farm.

OUTSIDE THE INDUSTRY, A DREAM
JOB: Ideally, I'd love to be a
professional golfer. | just enjoy
the game. | am not that great at
it, but I love it. You get to be
outdoors and meet a lot of great
people. It's something different
than sitting behind a desk.

VISIT www.businessinsurance.com/ComingsandGoings
for a full list of this week's personnel moves and promotions.
Check our Web site daily for additional postings and sign up

for the weekly e-mail.
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Business Insurance would like to
report on senior-level changes
at commercial insurance
companies and service
providers. Please send news and
photos of recently promoted,
hired or appointed senior-level
executives to:

Mike Tsikoudakis
Business Insurance

360 N. Michigan Ave.
Chicago, Ill. 60601-3806

mtsikoudakis@businessinsurance.com

POSTING THIS WEEK

BROKERS:
Aon Corp.
Aon Risk Solutions
Clements International

INSURERS:

Markel Corp.

R.J. Kiln & Co. Ltd.
MANAGED CARE:

M. Hayes & Associates L.L.C.

OTHER PROVIDERS:
Anderson Kill & Olick P.C.
CBIZ Employee Services

REINSURANCE:
BMS Associates Ltd.
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Court reinstates man’s workplace sexual harassment suit

Appeals court says
women’s advances
not always welcome

By JUDY GREENWALD

SAN FRANCISCO—A male pursued
relentlessly by an amorous female
colleague despite his repeated rejec-
tions and whose complaints were
essentially ignored by his employer
can proceed with a sexual harass-
ment claim, a federal appeals court
has ruled.

According to the Sept. 3 decision
by the 9th U.S. Circuit Court of
Appeals in San Francisco in Equal
Employment Opportunity Commission
vs. Prospect Airport Services Inc.,
Rudolpho Lamas, whose wife died
in 2001, began working for Prospect
Airport Services in April 2002 as an
aide for passengers who needed
wheelchairs at McCarran Interna-
tional Airport in Las Vegas.

That fall, a married co-worker,
Sylvia Munoz, began a series of sex-
ual overtures that included notes, a
suggestive photograph and a com-
ment made in front of a passenger.
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She also enlisted co-workers in her
campaign to begin a relationship
with Mr. Lamas; when he contin-
ued to reject her, co-workers began
to spread reports he was gay.
Although he made several com-
plaints to several supervisors, none
acted on them except for one,
according to court papers.

Although Mr. Lamas previously
did his job well, the stress of the sit-
uation affected his job performance
and he was fired in June 2003. The
EEOC filed suit on Mr. Lamas’
behalf.

A district court granted Prospect’s
motion for summary judgment,
concluding Mrs. Munoz’s conduct
“was not severe and pervasive
enough to amount to sexual harass-
ment objectively for a reasonable

However, the appeals court dis-
agreed.

“It cannot be assumed that
because a man receives sexual
advances from a woman that those
advances are welcome,” a three-
judge panel ruled unanimously.

Mr. Lamas “unquestionably
established a genuine issue of fact
regarding whether the conduct was
welcome,” the appeals court said.
Ms. Munoz’s continued advances
“created an environment that
Lamas reasonably perceived as hos-
tile and abusive. Lamas’ emotional
testimony about his reaction to
Munoz's letters and gestures, his co-

workers’ statements about Munoz’s
interest in him, his complaints to
his supervisors and Prospect man-
agers, as well as his complaints to
the EEOC and state of Nevada all
evidence pervasiveness amounting
to an abusive work environment,”
the court ruled.

A jury “could reasonably find
Prospect knew about the harass-
ment and its response was inade-
quate.”

“Men as well as women are enti-
tled under Title VII (of the Civil
Rights Act of 1964) to protection
from a sexually abusive work envi-
ronment,” the appeals court said in
reinstating the case.

According to the EEOC, men
accounted for 16% of these total
sexual harassment charges filed in
fiscal 2009, up from 8% in 1990.

BlackBerry use can create FLSA issues

By MATTHEW J. HELLER

For the past three years, the Chica-
go Police Department has handed
powerful new tools to officers in the
field—BlackBerry smartphones. But
the BlackBerry may have backfired
on the department, which is now
being sued by a sergeant in the gang
investigations unit for the overtime
he claims he earned while using his
smartphone off the clock.

The department “has willfully
violated the (Fair Labor Standards
Act) by intentionally failing and
refusing to pay Plaintiff and other
similarly situated employees all
compensation due them under the
FLSA” for their after-hours Blackber-
ry use, Sgt. Jeffrey Allen said in a suit
filed in May as a proposed class
action. A judge has to certify the
case as a class action for it to pro-
ceed.

The case is one of a handful
nationwide in which employees
have claimed overtime pay for
smartphone use—and apparently
the first involving public employ-
ees. But lawyers say such cases are a
clear warning to employers to put a
smartphone usage policy in place
before they end up in potentially
costly litigation. Smartphones “are
very dangerous and risky for nonex-
empt employees to have if you're
worried about overtime,” says Jere-
my A. Roth, a partner at San Diego
law firm Littler Mendelson.

“Clearly there’s a tremendous
benefit to being able to access work
remotely,” says Howard S. Lavin, an
attorney at the law firm Stroock &
Stroock & Lavin in New York. “It’s a
fabulous tool. The problem is when
you take technology and apply it to
longstanding laws, there are unin-
tended consequences.”

Employers can minimize the risk
of litigation by restricting smart-
phone use to exempt employees or
by instructing nonexempt employ-
ees to take calls from customers or
clients only during regular work
hours.

Under the FLSA, nonexempt
employees are entitled to overtime

AN NS

compensation for “time spent
working” beyond a 40-hour work-
week. An employee does not even
need to be required by the employ-
er to work overtime but must mere-
ly do so for the employer’s benefit.

‘Clearly there's a
tremendous benefit to
being able to access work
remotely...The problem is
when you take technology
and apply it to longstanding
laws, there are unintended
consequences.’

Howard S. Lavin,
Stroock & Stroock & Lavin

Allen said the police department
provided him with a BlackBerry so he
could “access work-related e-mails,
voice mails, and text message work
orders regardless of their location.
Chicago Police Department work was
routinely accomplished through”
using his BlackBerry. An attorney for
the Chicago Police Department
could not be reached for comment.

A

In a class action suit filed last year
in Wisconsin, a former CB Richard
Ellis Group Inc. employee said the
Los Angeles-based real estate broker-
age required him to answer mes-
sages and calls on his smart phone
within 15 minutes “regardless of
and without receiving compensa-
tion for the time spent doing so.”
CB Richard Ellis did not return calls
seeking comment.

While an employee’s off-the-clock
smartphone use may amount to
only a few minutes here or there—
and the FLSA provides an exception
for “de minimis” overtime—legal
experts say an employer’s liability
can mount up in a class action.

Moreover, the electronic records
stored on smartphones may give an
employee solid evidence on which
to base an overtime claim.

None of the suits has reached an
adjudication on the merits. Belle-
vue, Wash.-based T-Mobile USA
Inc. recently settled a case filed by
sales representatives who claimed
they were entitled to overtime pay
because they were required to mon-
itor their smartphones “at all hours
of the day.” As part of the settle-
ment, the parties agreed not to dis-
close the terms.

Matthew J. Heller is a contributing writ-
er to Workforce Management, a sister
publication of Business Insurance.



New Zealand:
Codes limit
quake losses
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mission provides coverage of up to
$100,000 New Zealand ($72,000)
for dwellings and a maximum of
$20,000 New Zealand ($14,420) for
personal belongings.

As of late last week, the commis-
sion said it had received around
39,000 claims and estimates that it
will pay around $1 billion New
Zealand ($720.9 million) in claims
from around 100,000 policyholders.
Moody’s Investors Service said the
commission has $5.6 billion New
Zealand ($4.04 billion) to cover
claims.

The remaining insured losses are
covered by private insurers and
reinsured heavily in the global rein-
surance market.

Australian insurers are well-pro-
tected by reinsurance and should
see little impact from quake losses,
according to Fitch Australia Pty.
Ltd., a Sydney-based unit of Fitch
Ratings in New York.

Fitch pointed out that claims are
expected to be significant for Insur-
ance Australia Group Ltd. and Sun-
corp-Metway Ltd., insurers based in
Australia that combined hold about
60% of the New Zealand property
market. The insurers’ net exposures,
though, are low, Fitch pointed out.

Suncorp said in a statement that
its losses above $60 million New
Zealand ($43.3 million) will be cov-
ered by reinsurance. Insurance Aus-
tralia said “the entire event will be
covered by our reinsurance arrange-
ments.”

Moody’s Investors Service said
“although a major event, the
impact of the Christchurch quake
on the bottom lines of IAG and
Suncorp is easily manageable.”

The two largest global reinsurers,
Swiss Reinsurance Co. and Munich
Reinsurance Co., last week said it
was too soon to estimate their loss-
es from the quake or comment on
how those claims could affect rates.

However, sources said the cost of
reinsurance on New Zealand prop-
erty risks is expected to rise, which
means insurers will be passing their
costs along to policyholders.
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New Zealand Prime Minister John Key (right) and Christchurch Mayor Bob Parker (center) survey earthquake damage in the nation's second-largest city.

‘If reinsurance costs
increase, they will be
passed along to property
owners.’

Imelda Powers, Towers Watson & Co.
[ ]

“l would emphasize that, from
our view, because this damage is
from an earthquake along a previ-
ously unknown fault, it will likely
cause an increase in costs for insur-
ing quakes in New Zealand,” Ms.
Powers said. “If reinsurance costs
increase, they will be passed along
to property owners.”

The earthquake in New Zealand,
which comes after the Chilean
earthquake this year and the Haiti
earthquake that caused widespread

death but very low insured losses,
are reminders of the earthquake
peril, said Dominic Christian,
deputy CEO of Aon Benfield in Lon-
don. Together, these events will
cause insurers to re-examine the
exposure, he said.

“l don’t think the earthquake
policy form will be reconsidered (as
a result of the New Zealand earth-
quake), but quake risk will get more
attention” from underwriters as a
result of so much recent seismic
activity, Mr. Christian said.

Aon Benfield is the reinsurance
broker for the Earthquake Commis-
sion.

Catastrophe modeling company
Risk Management Solutions Inc.
said it expects as much as 70% of
the insured loss will come from per-
sonal lines policyholders, with the
rest from commercial and industrial
policyholders.

Christchurch’s port is among the

commercial operations with dam-
age from the quake. Lyttelton Port
Co. Ltd., which operates the port,
said the port sustained “significant
damage” from the quake but ship-
ping operations were fully opera-
tional two days later.

“The cost to repair the damage to
the port is likely to be tens of mil-
lions of dollars,” Peter Davie, chief
executive of the port company, said
in a statement.

Some of Christchurch’s historic
buildings were constructed well
before the region’s stringent busi-
ness codes were put in place, which
left them more vulnerable to dam-
age.

The Christchurch City Council
said the seven-story 104-year-old
New Zealand Express Co. building
and the 133-year-old Cecil House
were so badly damaged by the
quake that they would have to be
demolished.

Mr. Guin pointed out that New
Zealand’s building codes call for
retrofitting historic buildings to
withstand seismic activity, but the
requirements are not always
enforced. “That’s why older build-
ings are often not upgraded,” he
said.

While strong building codes
helped save lives, the early hour of
the earthquake also was a factor,
Mr. Guin said. Residences in the
area are mostly wood-frame con-
struction, he said, which withstood
the quake better than the old
masonry buildings housing retail
operations and small businesses in
Christchurch.

Had the quake occurred during
the day when the city was busy
with shoppers, the outcome could
have been very different, Mr. Guin
said.

Sarah Veysey contributed to this report.

FSA: OTC reimbursements curbed; mini-med plans can

CONTINUED FROM PAGE 3

FSA spending is for OTC medica-
tions.

In 2010, an average of 20% of eli-
gible employees made FSA contribu-
tions, according to Hewitt Associ-
ates. In 2009, FSA contributions
averaged $1,535 per employee
among employers with at least 500
workers, according to Mercer L.L.C.

The health care law’s restriction
on OTC expenses is the first of two
major provisions affecting FSAs.
The other will cap pretax contribu-
tions to FSAs at $2,500 effective Jan.
1, 2013.

Under prior law, there was no
annual limit on FSA contributions,
though  employers typically
imposed annual limits ranging from
$4,000 to $5,000.

Congress imposed the $2,500
limit to raise revenue to help pay for
reform law provisions that will
expand coverage, such as new feder-
al insurance premium subsidies for
the lower-income uninsured, begin-
ning in 2014.

Meanwhile, a Department of
Health and Human Services bulletin
tells plan sponsors how they can
continue using what are known as
mini-med plans for the next three

years.

Such plans provide limited bene-
fits—such as a $25,000 or $50,000
annual limit on covered expenses.
Only a small percentage of large
employers offer them. They also are
found in the academic community
where colleges and universities pro-
vide them to students.

The plans, though, run afoul of
previous federal rules that set a min-
imum annual dollar limit on essen-
tial benefits that health care plans
must provide between 2011
through 2013. The minimum limit
is $750,000 in 2011, $1.25 million
in 2012 and $2 million in 2013.

Starting in 2014, plans may not
have annual limits for essential ben-
efits.

In the case of mini-med plans,
the HHS bulletin says plan sponsors
can seek a waiver from those limits
for 2011 through 2013.

In applying for a waiver, a plan
sponsor must detail terms of the
plan, the number of covered indi-
viduals and the plan’s annual limits.

Also required is a statement by
the plan administrator or CEO of
the issuer of the coverage that says
the plan existed prior to Sept. 23,
2010, and that meeting the mini-
mum annual limits would result in

get walvers

a significant decrease in access or a
significant increase in premiums for
the plan.

HHS says it will act on waiver
requests within 30 days of receipt.

Waiver requests can be mailed to
the Department of Health and
Human Services, Office of Con-
sumer Information and Insurance
Oversight, Office of Oversight,
Attention James Mayhew, Room
737-F-04, 200 Independence Ave.,
S.W. Washington, D.C. 20201.
Waiver requests also can be e-
mailed to healthinsurance@hhs.gov,
with the word “waiver” in the sub-
ject line.
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ROBERT CLEMENTS: CAREER MILESTONES

1957

Begins insurance career at Royal

Insurance Co. in Toronto.

1959

Joins Marsh & McLennan Cos. Inc. in Toronto.

1975

Moves to MMC's headquarters in New York.

1985

Instrumental in establishing ACE Insurance

1986

Helps form excess liability insurer X.L.
Insurance Co. Ltd. in Bermuda, creating
additional capacity for corporate buyers.
X.L. later becomes global insurer and
reinsurer XL Capital Ltd.

1991

Began advising The College of Insurance,
arole that expanded to become chairman
of the board of overseers.

Co. Ltd. in the Cayman Islands in response 1992

to liability insurance crisis. ACE evolves
and grows into a global insurer.

Clements:
Industry
veteran dies

CONTINUED FROM PAGE 1

held holding company in 1992.

He founded and served as CEO of
MMC Capital Inc. before retiring
from MMC in 1996.

Industry veterans lauded Mr.
Clements’ contributions to the
insurance business.

“Twould call him probably one of
the most influential figures in the
insurance industry in the past 30
years,” said Robert Hartwig, presi-
dent of the New York-based Insur-
ance Information Institute.

Mr. Clements established busi-
nesses and “thousands of jobs in
the industry, both in the U.S. and in
Bermuda, and is very substantively
responsible for the shape of the
global insurance and reinsurance
business as it stands today in 2010,”
said Mr. Hartwig.

“He had an uncanny ability to see
and sense opportunities, how to
gather people and orchestrate that
was unique,” said Kevin Kelley,
CEO of Ironshore Inc.

Brian O’Hara, who served as
chairman and as CEO of XL, said in
forming XL, “He really filled a criti-
cal need at a time when nobody else
was able to do so” by convincing
senior executives of Fortune 500
companies that “it was in their best
interest to put up the capital” and
then go offshore and quickly set up
a business, “which was needed.”

“He was a terrific leader and
visionary, always looking to make
sure that the industry was respond-
ing to the needs of the customer, and
that’s what drove him to create” sev-
eral different insurance enterprises,
said Dinos Iordanou, chairman and
CEO of Arch Capital Group Ltd.

Mr. Iordanou said he knew Mr.
Clements for 30 years and “we have
always had very professional inter-
actions. He was extremely intelli-
gent and straightforward in his
approach to the business and it was
a pleasure doing business with him.
That’s why I chose to be part of his
team” at Arch.

“His vision will be sorely missed.

Elected vice chairman and president of
MMC.

1995 2005
Founded Arch Capital Group Ltd.

1996 2006
Retired from MMC.

Founded Integro Insurance Brokers Ltd.

Launched Ironshore Ltd. in Bermuda
to provide property capacity after

1999 hurricanes Katrina, Rita and Wilma.

Named Insurance Leader of the Year.

Ironshore later expands internationally
and builds diverse portfolio of property

2001 and casualty lines.

Under his leadership, The College of
Insurance merged with St. John's 2007
University to create the School of Risk
Management, Insurance & Actuarial
Science.

Clements remembered for warm personality

STAMFORD, Conn.—Robert Clements, the former
Marsh & McLennan Cos. Inc. executive who died
three days shy of his 78th birthday, combined a
sharp intellect with a warm personality, say those
who knew him.

“He had a very unique perspective,” said Peter
Garvey, president and CEO of New York-based Inte-
gro Insurance Brokers Ltd. “He always seemed to
come up with an observation that nobody else quite
saw. He liked to think deeply about things and,
because he was so intelligent, that was very valuable
to all of us around him.”

Mr. Garvey said Mr. Clements
“had a style of speaking slowly
and choosing his words careful-
ly. He liked to tell me that that
was a device to buy him extra
time to think about the answer,
which was an indication of his
great sense of humor. But I
always thought that, more than
most people, Bob knew the
power of words and wanted to
be certain that people under-
stood him.”

“Everybody who knew him knew what a really
caring individual he was,” said Mr. Garvey. “In
spite of his great success in the business, he cared
about everybody that he came to know. That was a
very endearing quality.”

Brian O’Hara, who served as chairman and as CEO
of XL, said, Mr. Clements was “an out-of-the-box
thinker before the term was invented” while also
being a thoughtful, kind and soft-spoken person.

“He had a very, very strong sense of loyalty, more
than anyone else I ever met,” Mr. O’Hara said.
“Anybody who helped him or was on his team, he
would do anything for (them), just anything.” He
expected the same in return, Mr. O’Hara said. “He

Peter Garvey,

Integro Insurance Brokers Ltd.
I

obviously meant a huge amount to me. I'm forever
indebted that he took a chance on a 38-year-old
underwriter to help lead his new venture as the first
XL president, and I've got just such a strong, deep
sense of affection and now sadness at his passing.”

“He’s the single most important mentor in my
life,” said Ellen Thrower, executive director of
the School of Risk Management at St. John’s Uni-
versity. “He made you want to work really hard
not to let him down, because you knew he
wouldn’t let you down.”

Charles A. Davis, CEO of
Greenwich, Conn.-based Stone
Point Capital L.L.C., described
Mr. Clements as “very warm,
very engaging, very creative, a
real family man—just a special
guy on a whole bunch of levels.”

Maurice R. Greenberg, former
chairman and CEO of American
International Group Inc. and
chairman and CEO of C.V. Starr
& Co., said Mr. Clements “was a
warm individual, interested in
people, very candid, a very lik-
able person.”

Kevin Kelley, CEO of Ironshore Inc., said, “Bob
was a very thoughtful guy on many levels. He was
truly a multidimensional individual. He under-
stood business and he understood family, and he
was very charitable with his time.”

According to his family, Mr. Clements spent
many hours in canoes and kayaks on New England
rivers, Long Island Sound and in the Caribbean. He
also enjoyed playing tennis, loved jazz and played
the piano. He kept a signed photograph of Louis
Armstrong, with whom he once shared a meal in
the 1950s, along with family pictures in his office.

—By Judy Greenwald

He was an individual who never
really set boundaries in his thought
processes about what the next step
should be in the insurance world,
and he did it extremely well,” Mr.
lordanou said.

“He is a legend,” said Charles A.
Davis, CEO of Greenwich, Conn.-
based Stone Point Capital L.L.C,,
which the former principals of
MMC Capital formed in 2005 after
MMC’s divestment of the private
equity subsidiary.

In addition to MMC Capital, Mr.
Clements “was instrumental in all
the private capital formation in the
insurance industry over the past 20
to 30 years,” Mr. Davis said. “He’ll

be missed by everybody in the busi-
ness.”

Maurice R. Greenberg, former
chairman and CEO of American
International Group Inc. and chair-
man and CEO of C.V. Starr & Co.,
said: “Bob was a towering figure in
the insurance industry. He had a
brilliant career and I think left pret-
ty big tracks.”

“He was a visionary,” Mr. Green-
berg said. “He understood the insur-
ance industry thoroughly and he
was a good friend to many of us in
the industry and will be very much
missed.”

One of Mr. Clements’ most sig-
nificant achievements was his lead-

ership of the board of overseers at
the former College of Insurance,
now the School of Risk Manage-
ment, Insurance and Actuarial Sci-
ence at St. John's University, said
Ellen Thrower, executive director of
the School of Risk Management.

“The Bob Clements era will go
down as the best and most impor-
tant in our history. It really has
assured our next 100 years,” Ms.
Thrower said. His key initiatives
included a plan to merge with a top-
tier university and assemble a diverse
group of board members, resulting
in “a great team that bought into the
vision and work of the school.”

“So often Bob’s mission was mak-

Inducted into Insurance Hall of Fame.

ing the industry better, creating
markets where they didn't exist,
and asking, ‘How do I advance the
insurance profession?’” Ms. Throw-
er said. “He was an amazing man, a
great friend, a wonderful mentor.
We will miss him greatly.”

Mr. Clements “was a well-respect-
ed competitor as well as a creative
thinker who found ways to bring
capital to the marketplace when his
clients needed it the most,” J.
Patrick Gallagher Jr., chairman,
president and CEO of Itasca, IIl.-
based Arthur & Gallagher & Co.,
said in a statement. “Our industry
has lost a true innovator.”

“Our industry, and our clients,
owe him a huge debt of gratitude,”
Brian Duperreault, president and
CEO of MMC, said in a statement.

Joe Plumeri, chairman and CEO
of Willis Group Holdings P.L.C,,
said in a statement that Mr.
Clements “leaves an enduring lega-
cy” in the insurance industry.

“He was a pioneer in every
respect,” James H. Veghte, chief
executive of XL Group’s reinsurance
operations, said in a statement.

“Our industry has lost a great
leader,” said Eric Andersen, CEO of
Aon Risk Solutions-U.S., in a state-
ment.

According to his family, Mr.
Clements was born in 1932 in Chica-
go, the oldest son of John Clements
and Mildred Chapman Clements.
After his graduation from Evanston
High School in 1950, Mr. Clements
attended Dartmouth College, where
he majored in government.

After graduating from Dartmouth
in 1954, Mr. Clements served in the
U.S. Army and was stationed at Fort
Bliss in El Paso, Texas. Mr. Clements
and his family later established the
Robert Clements Professorship of
Democracy and Politics at Dart-
mouth College.

Mr. Clements is survived by his
wife of 55 years, Marilyn; four chil-
dren; and 12 grandchildren.

A memorial service will be sched-
uled soon, his family said. In lieu of
flowers, donations may be made to
environmental group Soundkeeper
Inc. at www.soundkeeper.org or Part-
ners in Health, which provides
health care services to poor nations,
at  https://donate.pih.org/page/con-
tribute/donate.

Sarah Veysey and Regis Coccia con-
tributed to this story.



Survey: Cost tops concerns
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year because of the changes.

The biggest factor motivating
employers is cost. Sixty-three per-
cent of respondents said it would be
more cost-effective to make such
changes than retain a plan’s grand-
fathered status.

As employers “start to get a clear-
er picture of projected costs for
2011, many are finding they need
more flexibility to get cost increases
down to a level they can handle,”
Tracy Watts, a Mercer partner in
Washington, said in a statement.

Among employers whose plans
will lose grandfathered status next

year, 35% said that will happen
because they intend to boost
deductibles or out-of-pocket maxi-
mums by more than the permitted
amount, while 31% intend to
increase coinsurance, and 23%
intend to raise copayments or more
than the allowed amount.

Aside from shifting costs, 44% of
employers also plan to add health
management or wellness programs,
31% intend to conduct audits to
determine if dependents are eligible
for coverage, and 27% plan to put
their plan out to bid to hold down
health care costs.

Copies of the survey are available
at www.mercer.com.

COST TOP REASON TO GIVE UP STATUS

Why employers are giving up grandfathered status for their health care plans

More cost effective to make changes and
lose grandfathered status

Long-term cost associated with
grandfathering exceeds its benefits

Unable to limit plan changes to keep
grandfather status

plans will not be onerous

Making changes to be consistent with
competitors

Want to comply with health care reform
requirements as soon as possible

Source: Mercer L.L.C.
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Willis joint venture
runs afoul of
India’s requlator

By MARK A. HOFMANN

MUMBAI, India—Willis Group Hold-
ings P.L.C. will appeal a decision by
India’s Insurance Regulatory &
Development Authority that it is
“not inclined to accept” the license
renewal application of the broker’s
joint venture in India, Willis India
Insurance Brokers Pvt. Ltd.

Willis owns a 26% stake in Mum-
bai-based Willis India, with the rest
owned by Mumbai-based Bhaic-
hand Amoluk Consultancy Services
Pvt. Ltd.

In its Sept. 1 decision, India’s reg-
ulator cited several problems with
Bhaichand Amoluk, including a
financial dispute related to reinsur-
ance treaties and its failure “to
maintain the ‘insurance bank
account’ properly.”

In a statement, Willis said it is
“extremely concerned” about
IRDA’s findings against Bhaichand
Amoluk. Willis also said it is “in the
process of terminating its current
relationship ~ with ~ Bhaichand
Amoluk as a result of a series of
management differences.” Willis
added that it is taking “decisive
action” to find a new joint venture
partner in India.

Willis established the joint ven-
ture in 2003.

“Willis has been in India for
nearly two decades and in that
time has established a reputation
for excellence, integrity and trans-
parency,” Andrew Hicks, manag-
ing director of Willis India, said in
the statement.
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Nuisance:
Weapons
plant ruling

CONTINUED FROM PAGE 4

al. vs. State of Connecticut et al.,
which is on appeal to the U.S.
Supreme Court, asserting that the
U.S. Environmental Protection
Agency, rather than the courts,
should address whether plaintiffs
can sue emitters of greenhouse
gases. In that case, the 2nd U.S.
Circuit Court of Appeals allowed a
suit filed by a coalition of states,
environmental groups and New
York City to proceed against sever-
al of the nation’s largest coal-burn-
ing utilities.

The 10th Circuit “is now one of
several federal circuit courts that
have evaluated the question of
whether state court nuisance
claims are precluded by federal
regulations,” said William F. Stew-
art, a partner at Nelson Levine de
Luca & Horst L.L.C. in Blue Bell,
Pa., who specializes in climate
change litigation.

He said it adds to the 4th U.S. Cir-
cuit Court of Appeals’ decision in
State of North Carolina vs. Tennessee
Valley Authority, the 5th Circuit’s
decision in Ned Comer et al. vs. Mur-
phy Oil USA Inc. et al. as well as
Native Village of Kivalina vs. Exxon
Mobil Corp., which is pending
before the 9th Circuit.

Though not specifically a global
warming case, plaintiffs in North
Carolina vs. TVA successfully
argued that emissions from the
TVA’s power plants reach North
Carolina airspace, where they

AP PHOTO

The cooling tower of the operating reactor at the Watts Bar Nuclear Plant in Spring City, Tenn. Plaintiffs in North
Carolina vs. Tennessee Valley Authority successfully argued that emissions from the TVA's power plants reach North
Carolina airspace, where they damage human health and the environment, creating a “public nuisance."”

damage human health and the
environment, creating a “public
nuisance” under the state’s com-
mon law.

After failing to assemble a quo-
rum of judges for an en banc hear-
ing, the Sth Circuit recently reinstat-
ed Comer, which was filed by a
group of Gulf Coast property owners
who allege that oil and electric pow-
er companies’ emissions “added to
the ferocity of Hurricane Katrina” by
contributing to global warming (BI,
March 2 and March 8).

In Kivalina, a group of Eskimo
villagers allege that 24 oil, energy
and utility companies’ greenhouse
gas emissions have caused Arctic

sea ice to diminish, threatening
native fisheries.

In an e-mail, Richard Faulk, a
partner at Gardere Wynne Sewell
L.L.P. in Houston, who represents
several chemical, refining, manu-
facturing and insurer organiza-
tions in AEP, said the 10th Cir-
cuit’s decision “underlines the
importance of traditional public
nuisance principles in all contexts
of nuisance litigation, including
climate change litigation. Most
importantly, the court stresses
that, to be actionable, the interfer-
ence with one’s enjoyment of
property must be ‘substantial’ and
‘unreasonable.’ The court also not-

ed that the fact-finder ‘must weigh
the gravity of the harm and the
utility of the conduct causing that
harm.””

“This is a far cry from the 2nd
Circuit’s decision in Connecticut vs.
AEP, which held that claims could
proceed even if the interference was
‘trifling.” The standard applied by
the 10th Circuit properly notes that
a defendant’s contribution to creat-
ing the nuisance must be signifi-
cant, and that the interference must
be more than speculative; it must be
supported by scientific proof, not
irrational fears and concerns about
risks to health, safety or welfare,”
Mr. Faulk wrote.

Supervision:
Plan moves

CONTINUED FROM PAGE 4

“fairly happy with the outcome.”

The  Brussels-based Comité
Européen des Assurances, which
represents insurers and reinsurers in
Europe, said it welcomed the Coun-
cil of Economic and Finance Minis-
ters’ approval of the proposed
supervisory bodies.

The CEA also said it believed that
establishing the European Insur-
ance & Occupational Pensions
Authority “will help to ensure that
insurers’ distinct business model is
recognized and understood.”

The CEA said it believed that
establishing the Authority ‘will
help to ensure that insurers’
distinct business model is

recognized and understood.’
|

The CEA said it would comment
more fully once more details of the
bodies are made public, but also
said it welcomed Mr. Barneir’s stat-
ed aim to have the bodies opera-
tional as soon as possible—most
likely Jan. 1, 2011.

The CEA expressed its “support
for the current proposal that the
supervisory authorities will con-
tribute to the functioning of
supervisory colleges for cross-bor-
der institutions, to the monitoring
of systemic risks, and to the devel-
opment and coordination of
recovery plans in coordination
with national supervisors.”

Domiciles:

P/C insurers
eye moves

CONTINUED FROM PAGE 4

man, a credit analyst at Standard &
Poor’s Corp. in London, said many
major insurers had examined their
structures and domiciles in recent
years to ensure they maintain their
competitive advantage.

While taxation is a consideration
when choosing to redomicile, it was
not insurers’ top concern, Mr. Allen
said.

When asked to rank key factors
affecting any domicile decision,
“easy access to markets,” and “real-
istic capital adequacy require-
ments” tied as the top factors
among respondents. The existence
of a respected and credible regulator

Bermuda, Europe vie for top reinsurer domicile: Analysis

Europe is challenging Bermuda among rein-
surers considering startups or changing their
domicile, a rating agency said in a report
released Wednesday.

While the United States continues to be a
vitally important market for reinsurance,
Bermuda and Europe are vying “for the top
spot among reinsurers that are launching
their businesses or considering a change of
address,” Standard & Poor’s Corp. said.

“From the mid- to late 1990s through
2007, Bermuda was the location of choice for
reinsurers that were setting up new business-
es,” Laline Carvalho, a credit analyst at S&P
in New York, said in a statement accompany-
ing the report.

“Startup activity on the island was particu-
larly strong in 2001 to 2002 following the
Sept. 11, 2001, terrorist attacks, as well as in

‘From the mid- to late 1990s
through 2007, Bermuda was the
location of choice for reinsurers
that were setting up new
businesses.’

Laline Carvalho, Standard & Poor's Corp.
I

2005 to 2006 after hurricanes Katrina, Rita,
and Wilma,” Ms. Carvalho said.

Bermuda was attractive for reinsurance
startups with its relatively quick regulatory
approval process, favorable taxes and prox-
imity to the United States. But in recent

years, there has been a significant shift of
reinsurers moving to Europe—especially
those offering insurance and reinsurance,
according to the report.

Changes in taxation and regulations else-
where in the world are prompting renewed
interest in Europe as a domicile, with partic-
ular interest in Switzerland and Ireland,
according to the report.

Historically, Europe has had a large rein-
surance company presence. Today, five of
the world’s six largest reinsurers are based in
the region.

In 2009, Europe accounted for 60% of
global net reinsurance premiums written.

The report is available to subscribers at
www.globalcreditportal.com and www.ratings-
direct.com.

—By Sarah Veysey

in the domicile was the No. 3 in
importance while “low corporate
taxation” was No. 4.

Companies were asked to rank
the criteria on a scale of one to five,
with one being the most important
(see chart, page 4).

“Access to markets is clearly
important,” Mr. Allen said. Compa-
nies are looking to expand into

areas where there is underwriting
expertise, he said, citing the pur-
chase of Lloyd’s underwriting plat-
forms by some U.S. and Bermudian
companies and the expansion of
some Lloyd’s companies into
Europe, the United States and Asia
as examples of this trend.

It is also interesting to note that
“light-touch regulation” placed sev-

enth of the eight criteria that
respondents were asked to rank
when choosing a domicile, said Mr.
Allen.

“There is no big call for light-
touch regulation,” he said.

Rather, insurers appear motivated
to choose a domicile where there is
an internationally respected regula-
tory regime, Mr. Allen said.

The upcoming E.U. risk-based
capital regulatory regime, Solvency
II, which is slated for introduction
at the end of 2012, will “level the
playing field” between regulation in
jurisdictions within the European
Union and may therefore make
moving a company'’s domicile with-
in Europe—or to other areas, such
as Switzerland or Bermuda which

are seeking equivalence with Sol-
vency II—less likely, said Mr. Allen.

Companies likely will continue to
review their domicile arrangements
on a regular basis, he said.

In addition, “accretive moves”
such as those made by Lloyd's-
based companies opening branches
overseas, likely will continue, Mr.
Allen said.
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In Brief
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financial-strength rating of SCOR
S.E. and its subsidiaries to A from
A-. Best also revised its outlook of
the insurer to stable from positive,
citing SCOR's risk-adjusted
capitalization, consistent operating
performance and enterprise risk
management as factors. "SCOR'’s
risk-adjusted capitalization has
improved beyond A.M. Best's
expectations, reflecting the
strengths of its highly diversified
underwriting exposure, which
reflects an even balance between
nonlife and life/health business, as
well as the company's relatively low
risk investment exposure,” Best
Europe said in a statement. The
rating agency said it expects
SCOR's underwriting performance
to remain strong despite the
effects of natural catastrophes and
that the company will benefit from
"“a more favorable investment
margin."”

Reinsurance sector
stable, well-capitalized

The reinsurance industry has
weathered the global financial crisis
well and the outlook for the
worldwide sector is stable, Standard
& Poor's Corp. said in a report. In
"2009's Perfect Calm Breeds
Stormier Climate for Global
Reinsurance in 2010," S&P said the
industry is well-capitalized, but
negative factors could affect the
sector’s financial strength in the
coming years. One concern S&P
cited is a reliance on prior-year
reserve releases to bolster profits,
which the rating agency said is not
sustainable over the long term. In
addition, reinsurance rates are likely
to soften or remain flat in all but
loss-affected lines, unless there are
major losses, Mark Coleman, a credit
analyst at S&P in London and one of
the report’s authors, said in an
interview.

Firm seeks to fund
benefits via captive

Freight carrier R+L Carriers Shared
Services L.L.C. has asked the Labor
Department for authorization to
fund employee benefit risks through
a captive insurer. Under its
proposal, which was filed last week,
R+L would use Royal Assurance
Inc., a captive licensed in 2008 in
Arizona, to reinsure life, long-term
disability and short-term disability
risks insured by a Unum Group unit.
Royal Assurance is owned by
members of the family that founded
R+L, which has about 9,000
employees and a fleet of about
13,000 tractors and trailers.

Endurance buys
renewal rights

Endurance Specialty Holdings Ltd.
has bought the renewal rights to a
portion of the U.S. property
catastrophe and global specialty

reinsurance business of Glacier
Reinsurance A.G., which went into
runoff last month. Effective
immediately, specialty insurer and
reinsurer Endurance will reinsure, on
a quota-share basis, select treaties
within Glacier Re's portfolio, the
firms said. Going forward, Endurance
will pay a commission to Glacier Re
for any accounts it renews from the
Glacier Re portfolio it reinsures.
Endurance will not assume prior
Glacier Re loss reserve liabilities and
anticipates the transaction will
generate $25 million to $30 million
of gross written premiums a year.
The agreement is Endurance'’s fifth
renewal rights deal, a company
official said.

P/C rates fall

again: Analysis

Commercial U.S. property/casualty
insurance rates dropped an average
of 4% in August compared with the
same period last year, MarketScout
said. General liability experienced the
largest rate decrease at 6%, the
electronic insurance exchange said.
Crime, fiduciary and professional
liability coverages registered the
smallest decrease at 1%. “Beginning
in August of 2009, the composite
P/C rate has been drifting between
minus 5% and minus 3%, a very
narrow range as compared to the
wide swings during the last several
years," MarketScout CEO Richard
Kerr said in a statement announcing
the results.

Age affects Roth 401(k)
contributions: Analysis

Only a small percentage of
employees contribute to Roth
401(k) plans, with participation
related directly to their age,
according to an analysis. In an
examination of 20 Roth 401(k)
plans with just over 500,000
eligible participants, Hewitt
Associates Inc. found that 16.6% of
employees age 20 through 29
made contributions, as did 9.4% of
employees age 30 through 39. By
contrast, only 6% of employees
age 40 through 49 made
contributions as did 4.2% of those
age 50 through 59, and 2.6% of
employees age 60 and older. That
finding, Hewitt Associates noted,
"is consistent with the premise that
younger workers will benefit more
from Roth contributions.” Unlike
traditional 401(k) contributions,
which are made with pretax dollars
and then taxed when withdrawn,
Roth 401(k) contributions are made
with after-tax dollars and
investment earnings can be
withdrawn tax-free.

Indiana insurance
commissioner dies

Indiana Insurance Commissioner
Carol Cutter has died at the age of
67. Ms. Cutter, who died last week,
was appointed commissioner by Gov.
Mitch Daniels in 2009. She
previously served as the
department’s chief deputy
commissioner of health and
legislative affairs. Stephen W.
Robertson was appointed acting
insurance commissioner and
executive director earlier this year.
No permanent commissioner has
been named.
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Return: Economy hits transitional duty

CONTINUED FROM PAGE 1

impact is developing, Mr. Pfingstag
said he anticipates it will.

“Obviously, where you are not
able to get people back to work as
quickly as you would have before,
that is going to have a negative
impact on your overall costs,” Mr.
Pfingstag said

The impact, however, is uneven
with industries and companies hit
hardest by the weak economy expe-
riencing the greatest challenges.

In contrast, the temporary hiring
industry has experienced improve-
ments in workers comp return-to-
work program results as demand for
temporary worker services has
increased, said Danielle Lisenbey,
chief operating officer of medical
management services at third-party
administrator Broadspire Services
Inc. in Sunrise, Fla.

But creative programs that, for
example, assign factory floor work-
ers to temporary office duties while
they recuperate from an injury face
the greatest challenges while pro-
grams that return workers to their
normal duties are less affected.

Before the economy slowed, larg-
er budgets afforded employers
greater ability to accommodate
temporarily injured workers by
assigning them to “nice to have,”
not necessarily “need to have,” pro-
jects, Ms. Lisenbey said.

Several sources said there are
increasing incidents of line supervi-
sors resisting corporate efforts to
temporarily accommodate employ-
ees with work restrictions.

To meet bottom-line goals, super-
visors increasingly want their limit-
ed number of employees to be fully
capable of meeting normal or
increased workloads. Under such
circumstances, any work available
may go to skilled workers who are
not injured or disabled, but have
been laid off, sources said.

“I have seen instances where the
preference is being given to the

more able-bodied individuals,” Mr.
Pfingstag said.

The problem has been more
widespread among smaller employ-
ers with payroll constraints and at
small, specialized units of larger
employers where managers are
under pressure to produce more
with less, said Mark Noonan, a
managing principal at Integro
Insurance Brokers Ltd. in Boston.

To help overcome line manager
resistance, Mr. Noonan advises
clients to allow them to exclude
return-to-work cases from their

‘Obviously, where you are
not able to get people
back to work as quickly
as you would have before,
that is going to have a
negative impact on your

overall costs.’

Tom Pfingstag,
Sedgwick Claims Management
Services Inc.

overall head count.

“You are getting some produc-
tion (from the injured or temporar-
ily disabled) person and your line
supervisor is encouraged to think
about bringing people back to work
because it benefits them,” Mr. Noo-
nan said.

Some companies have encouraged
business unit managers to accom-
modate injured or disabled employ-
ees by tying their annual bonuses to
corporate return-to-work goals, said
Ritza Vaughn, senior strategic client
consultant in San Ramon, Calif., for
Aon eSolutions, a unit of Aon Corp.

“It gets their involvement,” Ms.
Vaughn said. “It’s not just corporate

saying, ‘Do it,” and leaving it up to
the facilities. They are putting
incentives in place.”

While data does not exist to
prove that the ongoing recession is
affecting employer return-to-work
efforts, similar experiences have
occurred during past recessions,
observers said.

NCCI Holdings Inc. research into
temporary total disability claims
found the duration of workers
comp injuries increased during the
2001 recession, said Harry Shuford,
the Boca Raton, Fla.-based rating
and research organization’s chief
economist in Boca Raton, Fla.

Preliminary data for the current
recession indicates that may be hap-
pening again, Mr. Shuford said.
While he can’t definitively say that
reduced return-to-work opportuni-
ties are helping to increase the dura-
tion of claims, that could help
explain why that may be occurring.

“A lot of return to work is return
to light duty,” Mr. Shuford said. “In
a period when employment is con-
strained, intuitively one might
believe that that reduces opportuni-
ties for light work. We don’t have
any direct evidence of that, but our
data is consistent with that.”

Meanwhile, the recession may
have an even greater effect on simi-
lar programs for nonoccupational
disabilities, said Mary Tavarozzi,
North American practice leader for
absence and disability management
consulting at Towers Watson & Co.
in Tampa, Fla.

With fewer jobs available to
accommodate injured and disabled
workers, employers typically give
available modified duty tasks to
workers comp claimants over nonoc-
cupational disability claimants
because of the potential for litigation
expenses associated with work-relat-
ed injuries, Ms. Tavarozzi said.

“It's a double whammy how the
nonoccupational disabled work-
force gets squeezed in these reces-
sionary times,” Ms. Tavarozzi said.

Sullivan: Ex-AIG CEO to lead Willis unit

CONTINUED FROM PAGE 3

would be hard pressed to find a
more experience or skilled expert
than Martin Sullivan,” Mr. Plumeri
said in a statement. “Martin’s deep,
strong and lasting connections to
all segments of the insurance indus-
try will be an enormous asset to
Willis, working for our current and
future clients in the type of role that
has earned him well-deserved recog-
nition over many decades in our
business,” the Willis CEO added.
“Marty has a lot to offer a global
firm like Willis,” said John L. Ward,
CEO of Cincinnatus Partners L.L.C.
in Cincinnati. “He has a global
experience that is unique, and I
think this role will be a better fit for
him than some of the financial
stress he was taking on at AIG.”
“He’s got a long career with a lot
of relations that are going to be valu-
able,” said Bill Bergman, an analyst
with Morningstar Inc. in Chicago.
Mr. Sullivan began his career
with AIU, the non-life U.K. unit of

AIG, in 1970. In 1993 he became
president of AIU’s UK. & Ireland
division and managing director of
AIG Europe (U.K.) Ltd.

He was named senior vp for for-
eign and general insurance in 1996
and executive vp of that division in
1998. In 1996, Mr. Sullivan also was

‘Marty has a lot to offer a
global firm like Willis."

John L. Ward,
CEO of Cincinnatus Partners L.L.C.

appointed chief operating officer of
AIU in New York and named presi-
dent of that unit in 1997. He was
elected to AIG's board in 2002.

Mr. Millwater said during a con-
ference call that Willis had always
had a “fantastic” global business,
encompassing such specialties as
marine and energy and aviation, as
well as more specialized lines such

as bloodstock insurance.

The establishment of the new
unit will enable Willis to bring its
capabilities more seamlessly to
large, global clients around the
world, he explained.

Mr. Millwater said Mr. Sullivan
“has a huge knowledge” of the
industry and “connections around
the world.”

Willis Global also will comprise
Willis Re, Willis Global Specialties,
Willis Global Markets, Willis Global
Placement, Willis Facultative Rein-
surance, Willis Capital Markets &
Advisory, Willis Analytics and Faber
& Dumas. Those units will continue
to be run by their current manage-
ment teams, Willis said.

In 2009, Willis" global accounts
segment made up 26% of its annual
revenue, according to information
posted on the broker’s website.
Willis declined to comment on rev-
enue targets for the unit.

Mark A. Hofmann contributed to this
report.
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Pop star
in trouble

one more time

Even nontraditional employers face sexual

harassment suits.

Last week, Fernando Flores—who once

was employed as Britney Spears’
bodyguard—sued the singer.

According to published reports, the suit
alleges Ms. Spears sexually harassed him,
exposed herself to him and intentionally
inflicted emotional distress upon him.

The suit, which seeks unspecified
damages, also alleges that Ms. Spears struck

her children using his belt.

A posting on Ms. Spears’ website dismisses
the allegations in the suit filed in Los

Angeles County Superior Court.

“This lawsuit is another unfortunate
situation where someone is trying to take
advantage of the Spears family and make a
name for himself,” reads the posting, which

said that authorities had
conducted a “proper
investigation” into the
allegations and closed
the case.

“Ms. Spears and her
attorneys have every
expectation that this
matter will be
dismissed by the
courts,” according to the
website posting.

Singer Britney
Spears' former
bodyguard has
filed a lawsuit
claiming she
sexually
harassed him,
among other
allegations.

AP PHOTO

Insurance is designed to help people protect their assets, but
authorities in Clovis, Calif., are warning residents about an
unusual insurance scam.

Last week, two Clovis residents contacted their insurance
agents to ask about checks they had received.

The checks, for more than $4,800 each, came with
instructions to use them to claim a sweepstakes prize. The
catch? Neither had entered a sweepstakes.

In fact, according to the Fresno, Calif.-based Pacific Publishing
Group Inc.'s Business Journal, the checks were a bit strange.
Both listed the payer as State Farm Mutual Automobile Insurance
Company, US BANK NA, Jacksonville, FL 32232-2746, EAST
GRAND FORKS MN.

The recipients were told to contact an “assigned claim agent”
or a “prize award administrator” to collect their prizes of
$145,000 or $150,000. Both letters bore Canadian phone
numbers.

The city issued a warning about the scam they said may have
allowed the perpetrators to gain access to the victims' bank
accounts. People who receive the notice should call police, their
insurance agent or simply destroy the check, according to the
city.

Hence the adage, if it looks too good to be true, it probably is.

Johnson wins ‘Bridges’ suit

After playing a cop on TV, Don
Johnson knows a thing or two
about justice.

A Los Angeles judge recently
sided with Mr. Johnson—most
notable for his portrayal of flashy
Detective James “Sonny” Crockett
in “Miami Vice,” and later as
Inspector Nash Bridges in the 1990s
series “Nash Bridges”—awarding
him $51 million in a lawsuit
against the makers of the latter
program.

According to reports, the judge
ruled that Mr. Johnson is owed $28
million in interest for his work on

the police drama, which more than
doubles the $23.2 million that a
jury awarded him.

Mr. Johnson reportedly owned
half the copyright to “Nash
Bridges” and sued Santa Monica,
Calif.-based Rysher Entertainment
Inc. and three other firms in 2009
over distribution profits from the
show.

Rysher Entertainment, which is
owned by New York-based Qualia
Capital L.L.C., argued that “Nash
Bridges” was expensive to produce,
leaving little profit to split with Mr.
Johnson. Mr. Johnson’s attorneys

argued that irresponsible
accounting denied the actor his
share of the profits.

In July, a jury ruled that Mr.
Johnson should receive his half of
all future earnings of the show.

“‘Nash Bridges’ was my project,
and I poured my heart into it,” Mr.
Johnson said in a statement. “I feel
a sense of vindication and sincere
gratitude that both the jury and
Judge (Michael) Stern continue to
agree with me.”

Rysher said it would appeal,
saying it is “confident” the award
will be reversed.

Lloyd's turns
new page with
iPad integration

The familiar sight of Lloyd’s of London
insurance brokers hurrying from meeting to
meeting with huge bundles of paper under
their arms soon could be a thing of the past.

The “slips,” or pieces of paper on which
risks are underwritten at Lloyd’s, are the stuff
of insurance folklore, but three brokerages
have signed up for a three-month test of
iPads in the underwriting room.

Marsh Inc., R.K. Harrison Insurance
Brokers Ltd. and Cooper Gay Swett &
Crawford Group will be the first brokerages
to take part in the iPad trial at Lloyd'’s that
began this month.

The iPads effectively will serve as electronic
slip cases, according to Lloyd’s. Each
brokerage will decide on an underwriting
area in which to use the electronic devices.

Lloyd’s said it hopes other brokers will join
the pilot project during the coming months.

“This is a small, simple pilot—literally an
iPad ‘out of the box.” By simply replacing the
paper with something easier to carry, but
which allows amendments and links to other
services, we continue to support the face-to-
face negotiation that makes Lloyd’s unique,”
Sue Langley, director of market operations at
Lloyd’s, said in a statement.

A Los Angeles judge recently sided with actor Don Johnson, awarding him
$51 million in a lawsuit against the makers of “Nash Bridges."

LLOYD'S OF LONDON

AP IMAGES
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11am Networking Reception
12pm Awards Program & Luncheon
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For information on attending, please visit our event website or contact
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INSURANCE MARKET

GREY
MATTERS.

In the grey area of emerging risk, get the facts in black and white
from the world’s sharpest minds.

Terrorism. Climate change. Pandemic. Whatever the threat, it is vital you understand
emerging risk to successfully lead your business forward.

Lloyd’s 360 Risk Insight brings together the views of business, academic and
insurance experts, giving you access to an online resource, a programme of events,
reports and research.

We are driving the global risk agenda as it takes shape, providing practical advice to
help your business turn risk into opportunity.

Prepare for tomorrow’s risks today.

LLOYD'S

3600 Get the latest thinking and analysis
o IoK on emerging risk at:

INSIGHT WWW.LLOYDS.COM/360
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