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European flood risks
gaining new emphasis

By SARAH VEYSEY

Although Europe suffered
record heat and drought con-
ditions this summer, risk
managers remain attuned to
the risk of flooding, which in
recent years has produced
billions of dollars in devastat-
ing losses in the autumn
months.

Widespread flooding in
Europe in 2002, 2000 and
1999 has spurred growing in-
terest in flood risk manage-

——

The streets of Melk, Austria, in August 2002, after the
nearby Danube River overflowed its banks.

ment. While insurance re-
mains generally available for
flood losses in Europe, ade-
quate coverage can be diffi-

cult to obtain in some flood-
prone areas.

Most recently, in August
2002 a series of heavy rain-

falls led to significant flood-
ing in many parts of Europe
including Austria, the Czech

See FLOODS/page 6

Global companies limiting
property insurance options

European multinationals too focused on domestic markets: Aon

By NEIL HODGE

Many European multinationals are too re-
liant on domestic markets for property insur-
ance capacity and may be missing out on
more favorable terms and conditions being
enjoyed by U.S. companies, a report con-
cludes.

RISING COST
OF D&0 INSURANCE

DRAWS U.K. SCRUTINY
Page 3

The report, published by Aon Ltd., con-
tends that European buyers may be suffering
higher prices and more restrictive terms be-
cause of their preference for domestic mar-
kets.

“Until recently, most European buyers
could access sufficient capacity locally,” said

See SURVEY/page 3
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LATE NEWS

U.K. indicts rail operator
in Paddington crash

A UK. court issued a summons last week
to Thames Trains Ltd. to answer charges
that the railway operator breached safety
legislation in
the 1999
Paddington
rail crash, in
which 31
people died
and 259 were
injured. A
hearing at the
City of London
Magistrates' Court is set for Nov. 12. The
Health and Safety Executive, the U.K.
safety watchdog, first announced in March
2002 that it intended to prosecute both
Thames Trains and Railtrack P.L.C., now
known as Network Rail Ltd., for their roles
in the crash. But it was not until August
that the Crown Prosecution Service
indicated it would not bring corporate
manslaughter charges against Thames
Trains. In the 1999 accident, a westbound
Thames Train went through a red signal at
Ladbroke Grove in west London, colliding
with an eastbound First Great Western
train.
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Singapore to lower
capital requirements

Singapore plans to lower its minimum
paid-up capital requirement for insurers in
a bid to attract more specialty insurers.
Singapore's Deputy Prime Minister Lee
Hsien Loong said that the government
would lower the minimum paid-up capital
requirement to $10 million Singapore
($5.8 million) from $25 million ($14.4
million) Singapore for multiline insurers
and cut the capital requirement to $5
million Singapore ($2.9 million) for
monoline insurers, according to a
transcript of a speech made last week.

See LATE NEWS/page 7
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Survey: Multinationals limiting options

Continued from page 1

Oliver Schofield, director of the property
global practice group at Aon Ltd. in London
and one of the report's authors. “Now,
though, rate increases and declining domes-
tic capacity determine that if buyers are not
prepared to look beyond their borders, they
will be missing out.”

Aon's report is based on the responses of a
total of 50 clients and underwriters based in
11 European countries.

Mr. Schofield added that there have tradi-
tionally been strong ties between European-
headquartered multinational companies and
the large domestic insurers based in their
home countries, which has meant that most
buyers have tended to renew their business
with their existing insurer.

“Many multinationals in Europe seem to
rely on the hope that premium rates will re-
main affordable because they have had a
long-term relationship with their insurers,
but the market no longer works like that,”
said Mr. Schofield.

He added that large companies could be
paying far higher premiums and receiving
less coverage because of their reluctance to
consider insurers elsewhere in Europe, the
United States or Bermuda.

“Similarly, there has been little encourage-
ment to consider alternative, less conserva-
tive program structures that may involve
higher levels of self-insurance, for example,”

Mr. Schofield said.

The report notes that London is still widely
perceived by European multinationals as the
most important and influential center for Eu-
ropean property business, followed closely by
Paris; Munich, Germany; and Zurich, Switzer-
land.

Respondents also believe that these cities
represent the biggest targets for potential ter-

‘Many multinationals in Europe
seem to rely on the hope that
premium rates will remain
affordable because they

have had a long-term
relationship with their insurers,
but the market no longer

works like that.'

Oliver Schofield
Aon Ltd.

rorist threats in Europe. According to the re-
port, buyers believe that if their businesses are
not mainly based in these cities, then their
“operations are unlikely to become targets
and that terrorism cover is an irrelevance,” a
view that Mr. Schofield calls “gravely mis-
judged.”

Among the report's other findings, it says
that property rates have flattened out, with

some signs of a downward movement, while
capacity is still adequate, though less plenti-
tul.

But the report also finds that underwriters
are insisting on obtaining more detailed risk
information before they provide coverage. In
addition, insurers are requiring more risk re-
tention by buyers and are reducing the cover-
age they are willing to write. The report adds
that buyers believe that underwriters' infor-
mation requirements are “excessive.”

U.S.-based multinationals, said Mr.
Schofield, have “a longer tradition of satisfy-
ing the risk management and information re-
quirements that underwriters impose before
offering cover.”

In addition, U.S. companies are “much
more likely to look to the international mar-
ket for insurance needs than focusing mainly
on domestic players,” he said.

Aon also does not believe that either the
United States or Bermuda will gain a signifi-
cant foothold in the European property in-
surance market for the next few years at least.
“Generally speaking, the new Bermuda ca-
pacity has been a slow entrant into the Euro-
pean property market, primarily due to
Bermuda's low initial staffing levels and its fo-
cus on U.S. business,” says the report.

The report, “On The Edge: European Property Re-
port 2003,” is available at www.aon.com.

D&O cost draws risk manager scrutiny

By NEIL HODGE

LONDON—The United Kingdom's Assn. of
Insurance & Risk Managers has established a
task force in response to the soaring price of
directors and officers liability insurance.

The group of risk managers plans to inves-
tigate ways to reduce the cost of D&O premi-
ums and to explore alternatives to traditional
insurance.

The AIRMIC task force is chaired by Paul
Hopkin, director of risk management at Lon-
don-based leisure and entertainment compa-
ny the Rank Group P.L.C.

“We want to talk to insurers and brokers
about a best-practice guide so that underwrit-
ers can differentiate between firms that man-
age their D&O risk effectively and those that
do not,” Mr. Hopkin said in a statement.
“However, we do not rule out the possibility
of looking outside the conventional insur-
ance market for at least some of our cover.”

“Although the main interest comes from

firms with exposures in North America,
everyone has experienced an increase in
D&O premiums, often combined with much
stricter coverage wordings,” said Mr. Hopkin.

“The task force has been inundated with
volunteers who feel that the price of D&O
cover has become impossible to justify,” said
AIRMIC Executive Director David Gamble in
a statement.

Meanwhile, in another D&O development
last week, four U.K. organizations jointly re-
leased guidance for D&O insurance buyers.

The Institute of Chartered Secretaries & Ad-
ministrators, the City of London Law Society,
the Assn. of British Insurers and the British
Insurance Brokers Assn. have been working
on the guidance since January, following the
publication of the Higgs Report on corporate
governance.

Recommendations of the Higgs Report, in-
cluding that companies have D&O coverage,
will be included in the latest version of the
U.K. Combined Code of Corporate Gover-
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nance, which takes effect Nov. 1.

Paul Fegan, head of liability insurance at
the ABI, said in a statement: “This new guid-
ance will provide useful assistance for the lia-
bility market and companies seeking D&O
insurance. .”

Among other advice, the guidance urges
directors to examine policies and to under-
stand how the coverage will apply to them.

The D&O guidance is available at
www.icsa.org.uk/news/guidance.php.

All contents of this special FERMA-Risk
Management Forum 2003 edition of
Business Insurance are from the Oct. 6,
2003, issue. Entire contents copyright
Crain Communications Inc. All rights
reserved. To get current news as it occurs,
visit www.businessinsurance.com.
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Gary Bridgeford, Director-Corporate Risk Management
Johnson Controls, Inc.

In a just-in-time world,
“downtime” can mean “time’s up.”

And no one knows this better than Johnson Controls. In the fast-paced, high-pressure automotive
industry, time is a valued commodity, and any disruption to the production process is as risky as
driving on empty. That’s why Johnson Controls looks to FM Global’s engineering knowledge to help
keep its operations running smoothly—Iost time on their end can create a serious supply chain effect.
And, for a global market leader like Johnson Controls, letting their customers down simply isn’t an

option. “We keep our customers operating by keeping our business operating,” explains Gary Bridgeford.

When others depend on you for product delivery, there’s no time for excuses, and inability to deliver
can lead to loss of assets, market share and reputation. At FM Global, we help companies like Johnson
Controls understand, identify and mitigate those hazards that most threaten their ability to remain
operational. For more than 167 years, we’ve been working with commercial and industrial clients to
better understand their business processes to help them reduce their exposure to loss—from fire,
explosion, equipment breakdown, and even natural disasters. And, in addition to providing the
necessary capacity for risk transfer, if, despite the best prevention efforts, a loss does occur, our claims

adjusters are focused on getting you up and running—as quickly as possible.

The time to take steps to avoid disaster, and the interruption to business that follows, is now,

not later. To find out more, visit www.fmglobal.com.

Protecting the value
husiness creates
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Floods: Risk gains new emphasis

Continued from page 1

Republic, Germany and the United Kingdom,
causing estimated insured losses of up to $3.5
billion.

In October 2000, a series of storms in West-
ern Europe caused an estimated $2.8 billion
in losses, including widespread flood damage
in France, Italy, Switzerland and the United
Kingdom.

And in 1999, heavy rainfall and wind-
storms in much of Western Europe caused an
estimated $5 billion in insurance losses.

While experts say it is too soon to predict a
trend, climate-change projections do indicate
that flooding is likely to become more fre-
quent in Europe, said David Crichton, visit-
ing professor at the Benfield Greig Hazard Re-
search Centre based at University College
London. “There is no room for complacency.
I think we will be seeing more frequent flood
events throughout Europe,” he said.

In the countries hardest hit by last year's
flooding, insurers and risk managers contin-
ue to examine ways to improve flood risk
management to minimize their exposure.

Germany

In Germany, last year's floods caused total
economic losses of about 10 billion euros
($11.7 billion), according to Swiss Reinsur-
ance Co. About 10% to 20% of this total was
insured, according to Swiss Re.

Flood insurance is available in Germany for
large conglomerates and midsized companies
as part of property coverages, according to Jo-
hannes Fischer, risk manager for manufactur-
ing company Scott-Zeiss Assekuranzkontor
GmbH in Mainz, Germany.

But in some cases, German insurers are re-
luctant to provide flood coverage for busi-
nesses in high-risk areas, said Jens Mehlhorn,
head of the flood group at Swiss Re in Zurich.

Following the 2002 floods, the German in-
surance association—Der Gesamtverband der
deutschen Versicherungswirtschaft e.V.—cre-
ated a zoning system for flood, backwater and
heavy rainfall assessment.

“From that perspective, there may be some
differences in the premium structure (for
flood cover) in the future,” said Mr. Fischer,
who is also president of the German risk
management association, the Bundesverband
Firmenverbundener Versicherungsvermittler
und Gesellschaften e.V. “But, for the time be-
ing, it is nevertheless possible to buy these
coverages,” he said.

However, he noted that some German
companies' exposure to flood risks may be
much larger than the limits offered by insur-
ers. “I think there is additional capacity avail-
able from the reinsurance industry,” he not-
ed, “but that is going to cost you a lot more

money.”

In the wake of the 2002 floods, discussions
have been taking place between the German
government and the insurance industry
about making some form of flood insurance
cover mandatory, said Wolfgang Kron, head
of hydrological risks in the GeoRisks Depart-
ment of Munich Reinsurance Co. in Munich.

One solution that has been proposed is
that, starting in July 2004, every commercial
or household fire insurance policy coming up
for renewal would also include flood cover-
age. But Mr. Kron said that no agreement has
been reached on this proposed approach.

Czech Republic

The Czech Republic has been hit by severe
flooding twice in the last six years.

In addition to experiencing significant
flood problems last summer, the country in
1997 suffered insured losses of 9.7 billion
Czech koruna ($355.7 million) from flood-
ing, according to the country's insurer associ-
ation, the Ceska Asociace Pojistoven. The
2002 floods caused insured losses of 1.1 bil-
lion euros ($1.29 billion), CAP estimates.

There is fairly high demand for flood cover
from businesses that experienced losses from
one of those events, said Doug Pritchard,
managing director of broker Willis Group
Ltd.'s Prague office.

Commercial insurance coverage for flood
risk is available in the Czech Republic but is
usually subject to limits of 100 million Czech
koruna ($3.7 million), said Mr. Pritchard.

But it is possible to get higher limits or to
buy additional cover, he said. A large part of
the Czech economy is now foreign-owned,
and many of the insurance buyers in the
country are part of large multinational orga-
nizations, Mr. Pritchard explained. “If you
have got an international insurance program,
you can probably get the limits you want,” he
noted.

And while it is possible to buy additional
coverage, it can be fairly expensive, he said.

But there are risk management techniques
businesses can employ to reduce their risk
and be viewed more favorably by potential
insurers, Mr. Pritchard explained. Steps as
simple as elevating equipment on racks, or
placing it on a higher floor within a building
can reduce potential flood losses, he noted.

Insurers also are taking steps to reduce their
exposure and improve their underwriting.

Swiss Re earlier this year launched a flood
risk assessment tool principally designed for
use by primary insurers in the Czech Repub-
lic. The tool, which includes a flood zoning
calculation based on digital terrain models, is
being used by the CAP and Swiss Re cedents
in the country.

R

In addition, London-based brokerage Ben-
field Group Ltd. launched a flood risk model
for the Czech Republic after the 2002 inunda-
tion.

United Kingdom

In the United Kingdom, flood insurance is
widely available for homeowners, though in-
surers tend to treat business flood insurance
on a case-by-case basis, according to Mr.
Crichton from University College. This has
prompted many businesses to look carefully
at flood risk management, he said.

In particular, over the past few years many
U.K. businesses have set up their own private
flood defenses, such as flood walls or tempo-
rary barriers, Mr. Crichton said.

This approach is also taking hold in the
United States and could gain in popularity in
continental Europe, he added.

One problem for some U.K. risk managers
is the runoff water from newly built industri-
al or housing estates, said David Gamble, ex-
ecutive director of the Assn. of Insurance &
Risk Managers in London.

If those developments are not built with
adequate regard to flood risk, nearby busi-
nesses can face problems from water runoff,
he explained.

Continental Europe

Across Europe, the level of insurance pene-
tration for flood risk varies greatly, as do the
approaches of governments and insurers to
the problem, according to Mr. Crichton.

“In the Netherlands, insurance is virtually
nonexistent for flood,” he noted, adding that
a debate is currently taking place as to
whether the government should encourage
insurers to offer insurance cover for flood.

In France, flood insurance is backed up by
the state-funded reinsurer Caisse Centrale de
Reassurance, which covers natural disasters,
he noted.

And in Portugal, flood insurance and earth-
quake insurance are bundled together, and
one cannot be bought without the other, said
Mr. Crichton. Because earthquake insurance
is widely bought in Portugal, there is also a
high penetration of flood insurance, he said.

In much of Switzerland, Mr. Kron noted,
flood insurance is sold as part of a package
with fire insurance.

Paul Taylor, vp of the Federation of Euro-
pean Risk Management Assns., said that
while FERMA is not considering any particu-
lar initiatives related to flood risk, the issue is
being looked at by risk managers. One risk
managet, he noted, is lobbying the European
Union for funding to create a flood risk map
for all of Europe.
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Late News

Continued from page 1

CNA suing defectors
who joined Quanta

A CNA Financial Corp. unit is suing four of
its former professional liability underwriting
officers, part of a group of 12 former
employees who "resigned en masse" last
month to join Quanta Capital Holdings Ltd.,
a newly formed Bermuda-based specialty
insurer and reinsurer. CNA filed its
complaint in U.S. District Court in Chicago
only weeks after suing Thomas F. Taylor, a
former top officer who left CNA in February
2001 and who recently joined Quanta as
chief executive officer of its U.S. operations.
That suit charged Mr. Taylor with violating a
three-year noncompete agreement under
which CNA was to pay him $12 million after
his departure. Mr. Taylor resigned his post
at Quanta on Sept. 11 and has consented to
an injunction barring him from trying to hire
or form business relationships with current
or former CNA employees until the three-
year agreement expires Feb. 28, 2004.

Equity firm plans new
Bermuda reinsurer

A new Bermuda-based reinsurer is being
formed from a former multimedia company,
and a well-known local insurance
professional is considering heading up the
new venture. River Capital Ltd., a private
equity investment company on the island, is
merging with Oxford Media Corp. and will
transform Oxford Media into a publicly
traded reinsurer, said Howard Taylor, chief
executive officer of River Capital. Oxford
Media had operated as a subsidiary of
eSynch Corp., a multimedia company based
in Irvine, Calif. Mr. Howard said talks are
under way with Robin Spencer-Arscott to
head the new reinsurer. Mr. Spencer-
Arscott has been active in the Bermuda
market for many years.

Briefly noted

Lloyd's of London managing agency Catlin
Underwriting Agencies Ltd. is opening a
trading floor for brokers in its offices in the
London Underwriting Centre. Starting Oct. 1,
brokers will be able to place business with
Catlin's multiline syndicate 2003 either on
the trading floor or at Catlin's underwriting
box at Lloyd's....U.S. property/casualty
insurers reported profits of $14.5 billion for
the first half of 2003, a 229.5% increase
over the same period in 2002, according to
the Insurance Services Office Inc.

FIFA issues bond for risk
of World Cup cancellation

ZURICH, Switzerland—The Federation Inter-
nationale de Football Assn. has issued a $260
million bond to cover the risk of cancellation
of the 2006 World Cup tourna-

In the wake of the Sept. 11, 2001, terrorist
attacks in the United States, FIFA's insurers,
lead by a German unit of Paris-based AXA
S.A., withdrew cancellation cover-

ment to be held in Germany.

Investors in the bond will bear
the risk of the event being can-
celed for any reason, excluding
certain risks, such as world war or
boycott. If the tournament is can-
celed because of terrorism risk, the
bond will pay out, a spokesman
for Zurich-based FIFA said.

Fifd wOELE CUF
Pl ol o T o T D e
o .'\-_'.-' I:-'\.I 17

age for the 2002 World Cup
event.

FIFA found alternative coverage
for that event but said last month
that it required any future insur-
ance arrangements to be immune
from the risk of withdrawal.

A spokesman for FIFA said that

— it is involved in legal proceedings

FIFA announced last month that
it would turn to the capital markets for its
cancellation risk after an evaluation of the
traditional insurance market, which, it said,
“no longer covers FIFA's needs as required.”

in a German court to contest the
withdrawal of the 2002 tournament’s cancel-
lation coverage. A decision is expected by the

end of the year, he said.
—Sarah Veysey

Finland’s power utilities
must pay for outages

By GERARD O'DWYER

HELSINKI, Finland—A new law requires Fin-
land's power utilities and electricity grids to
reimburse commercial and residential cus-
tomers for lengthy power outages.

Given frequent outages in the country, in-
cluding one in late September caused by
windstorms, utilities are purchasing insur-
ance policies to cover the compensation risk.
At the same time, the power industry is con-
sidering forming a pool to fund the risk.

The compensation requirement is con-
tained in the Energy Interruption Refund Act,
which was first proposed in 2002 and became
law on Sept. 9. The law, which invalidates
"acts of god" limitations on power companies'
liability for outages, requires the companies
to compensate customers if outage periods
and disruptions last longer than 12 hours.

Under the act, power companies are re-
quired to settle “valid claims” automatically
and without customers having to apply for
reimbursement. Customers suffering power
loss for between 12 and 24 hours—regardless
of the cause—are entitled to receive 60 euros
($70.13) in compensation. Legislation sets a
maximum ceiling of 700 euros ($818.15) to a
single customer in any single calendar year.

“The new law covers loss of power supply.
It does not cover any losses companies might
have from lost production and downtime
due to outages,” said Lauri Bjorklund, direc-
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tor of the production and logistics division of
KONE Oyj, an industrial engineering compa-
ny based in Helsinki. Companies will contin-
ue to rely on business interruption insurance
coverage for such risks, he said.

The most significant aspect of the new law
is its potential for making power companies
more intent on maintaining their energy net-
works, according to Mr. Bjorklund.

“The better reliability of supply companies
enjoy, the less the risk of regular outages and
loss due to disruption of production. This
may prove to be the best feature of the act
from the point of view of the country's busi-
ness and industry,” he said.

Sener, a trade group for Finnish electricity
companies, says its members are exploring
the creation of a group captive insurer as an
alternative to insurance for funding compen-
sation claims.

“Insurance cover can be expensive, and the
formation of a common cash refund pool
would be a cost-effective means of minimiz-
ing costs while managing risk,” said Matti
Kaisjoki, vp of utility Pohjolan Voima Oy.

Although the law has come too late for
electricity users in Helsinki, who experienced
a general blackout lasting between 8 and 14
hours on Aug. 22 and 23, power companies
are anticipating 5,000 to 8,000 claims arising
from gale-force winds that downed power
lines and caused short outages in large areas
of Finland on Sept. 22 and 23.
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Manulife, Hancock form giant

Little overlap seen in group operations

By JUDY GREENWALD

TORONTO—The proposed merger
of Manulife Financial Corp. and
John Hancock Financial Services
Inc. will create a new life insurance
powerhouse, but for employer cus-
tomers it will be business as usual.
Based on a combined market cap-
italization of $25.6 billion, the new
company would be the second-

New Jersey
polluters

hope to tap
old policies

By DAVE LENCKUS

As New Jersey environmental
regulators push to recover vast
sums of natural resource dam-
ages from alleged polluters,
those targets might be able to
tap insurance thought to be ex-
hausted, policyholder attor-
neys say.

Several factors might allow
general liability insurance poli-
cyholders to tap even policies
central to so-called “global set-
tlements” of earlier pollution li-
abilities, attorneys say. Under
such settlements, policyholders
typically agree to release insur-
ers from all known and un-
known future pollution liabili-
ties, even if policy limits have
not been exhausted.

Insurer attorneys, though,
say policyholders’ only hope of
draining more coverage from
those policies is New Jersey’s
anti-insurer judiciary.

See POLLUTION/page 35
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largest life insurer in North America
and the fifth-largest in the world.
But despite the size of the compa-
nies involved, the deal is not ex-
pected to have a major impact on
employer customers of either com-
pany, because the two insurers fo-
cus on different areas of the group
market. Toronto-based Manulife is
a major provider in small employer
401(k) business in the United

2l

States, while Boston-based Hancock
is a big player in group long-term
care business as well as guaranteed
investment contracts.

“The deal is complementary,”
said Robert Riegel, managing direc-
tor at Moody’s Investors Service in
New York. “There’s not a lot of
overlap in the business operations
of Hancock and Manulife.”

The proposed deal is valued at

A

$11 billion in Manulife stock. John
Hancock common shareholders
will receive 1.19 Manulife common
shares for each John Hancock com-
mon share. The deal is expected to
close in 2004’s second quarter, sub-
ject to regulatory and shareholder
approval. As of last Friday, Manulife
shares were trading at $28.78 per
share and Hancock shares were
trading at $33.94.

Dominic D’Alessandro, Man-
ulife’s president and chief executive
officer, will retain those positions

See MERGER/page 34
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The city of Melk, Austria, was among many along Europe's Danube River that suffered widespread flood-
ing in 2002. Interest in flood risk management is growing as Europe enters a traditionally rainy season.

Europeans focusing more on loss control

Flood risk management rising

By SARAH VEYSEY

Although Europe suffered record
heat and drought conditions this
summer, risk managers remain at-
tuned to the risk of flooding, which
in recent years has produced bil-
lions of dollars in devastating losses
in the autumn months.
Widespread flooding in Europe
in 2002, 2000 and 1999 has spurred
growing interest in flood risk man-

agement. While insurance remains
generally available for flood losses
in Europe, adequate coverage can
be difficult to obtain in some flood-
prone areas.

Most recently, in late summer
2002 a series of heavy rainfalls led
to significant flooding in many
parts of Europe, including Austria,
the Czech Republic, Germany and
the United Kingdom. The floods
caused estimated insured losses of

Spotlight report
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up to $3.5 billion.

In October 2000, a series of
storms in Western Europe caused
an estimated $2.8 billion in losses,
including flood damage in France,
Italy, Switzerland and the United
Kingdom.

And in 1999, heavy rainfall and
windstorms across Western Europe
caused an estimated $5 billion in
insurance losses.

See FLOODS/page 32

Late News

Folksamerica buying
CNA treaty business

CNA Financial Corp. is selling the
renewal rights for most of its
treaty reinsurance business to
Folksamerica Reinsurance Co. for
an undisclosed amount. At the
same time, CNA will withdraw from
the assumed reinsurance business
and will manage the runoff of its
retained liabilities, according to the
company. Folksamerica is a wholly
owned subsidiary of White
Mountains Insurance Group Ltd.

PHOTO: BLACKSTAR

Former Enron Corp. Chairman
Kenneth Lay faces a suit from
Enron 401(k) participants.

Judge allows Enron
401(k) suit to proceed

A federal court judge has cleared
the way for former Enron Corp.
employees to sue ex-Chairman
Kenneth Lay and Northern Trust
Corp., which administered the
company's 401(k) plan, for
allegedly failing to protect
employees from the potential risk
of investing too heavily in Enron
stock. The decision states that Mr.
Lay and Northern Trust had a
responsibility to ensure that the
plans' investments were prudent,
and that this responsibility
included decisions about how
much Enron stock employees
held in their retirement accounts.
The company's stock price
plummeted amid accounting
scandals in 2001.

Employers can compel
arbitration: 9th Circuit

Employers can make workers sign
employment agreements that
compel them to arbitrate
discrimination complaints, the 9th
U.S. Circuit Court of Appeals has
ruled. The 8-3 decision in Equal
Employment Opportunity
Commission vs. Luce, Forward,
Hamilton & Scripps L.L.P. reversed
the court’s position on the issue.
The 9th Circuit's previous position
had put it at odds with most other
federal courts.

See LATE NEWS/page 35
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CNA suing former execs who went to Quanta

Startup facing statt woes

By DOUGLAS McLEOD

HAMILTON, Bermuda—Quanta
Capital Holding Ltd. is hitting a few
bumps on the road to staffing its
start-up specialty insurance and
reinsurance business.
Bermuda-based Quanta, which
raised $550 million in a private eg-
uity offering last month, found it-
self without the services of Thomas
F. Taylor, its chief executive officer
for U.S. operations, who resigned
after his ex-employer, CNA Finan-
cial Corp., sued him for violating
severance agreement provisions.
Since then, Chicago-based CNA
has sued four other former officers
who it says “resigned en masse”
with eight other CNA professional
liability underwriting employees in
early September to join Quanta.
“The en masse resignations could
only have occurred as they did if or-
chestrated and implemented by de-
fendants while officers of CNA,” the
insurer charges in its suit, filed last
week in U.S. District Court in
Chicago. “By implementing the
raid of key employees, defendants
violated fiduciary, contractual and
statutory duties.”
The suit names John Van Decker
and John Lopes, both former senior

vps in CNA’s nonmedical profes-
sional liability division; and Antho-
ny Codding and Cathy Cossu, vps
who reported to Mr. Lopes. The
eight other CNA specialty lines em-
ployees who left around the same
time reported to Mr. Codding, Ms.
Cossu or Mr. Lopes, the suit says.

The complaint alleges that the
four former CNA officers breached
fiduciary duties and confidentiality
agreements and misappropriated
CNA trade secrets.

The suit seeks unspecified com-
pensatory damages from the four
employees but does not seek to bar
them from working for Quanta.

John Siegal, a lawyer representing
the four former CNA officials, said
the suit is “without merit.”

“It is our intention to fight this
complaint vigorously, and we ex-
pect to prevail,” said Mr. Siegal,
who is a senior counsel at Proskauer
Rose L.L.P. in New York.

None of the four defendants had
noncompete or nonsolicitation
agreements with CNA that would
prevent them from working for an-
other insurer, said a source familiar
with their situation.

A spokesman for Quanta de-
clined to comment.

Quanta was formed earlier this

year as a holding company for spe-
cialty lines insurance and reinsur-
ance underwriting units in Bermu-
da and the United States. It plans to
write reinsurance through Bermu-
da-based Quanta Reinsurance Ltd.
and to acquire U.S.-licensed shell
companies to write specialty lines
insurance and reinsurance in the
United States, according to A.M.
Best Co., which assigned Quanta Re
an initial rating of A- last month.
Tobey J. Russ, former president
and CEO of Chubb Financial Solu-
tions Inc., is Quanta’s chairman,
president and CEO. Mr. Taylor, a
former CNA executive vp, was to be
CEO of Quanta U.S. Holdings Inc.
Soon after Quanta’s stock offer-
ing, though, CNA sued Mr. Taylor,
charging he violated a three-year
severance agreement that he signed
when he left the insurer in February
2001 and that required CNA to pay
him $12 million. Within days of
the filing, Mr. Taylor resigned his
post at Quanta and consented to an
injunction that bars him from try-
ing to hire or form business rela-
tionships with CNA employees un-
til the three-year agreement expires
Feb. 28, 2004. CNA is separately
seeking damages from Mr. Taylor in
an arbitration, its court filings say.

U.S. suit not expected to hurt
Medco dealings with clients

By MICHAEL PRINCE

PHILADELPHIA—Employers are
not expected to move their business
away from Medco Health Solutions
Inc. in response to the federal law-
suit recently brought against the
prescription benefit manager.

U.S. Attorney Patrick Meehan on
Sept. 29 filed the civil suit against
the nation’s largest PBM. The com-
plaint, which alleges violations of
both state and federal laws, was
filed in U.S. District Court for the
Fastern District of Pennsylvania in
Philadelphia.

The suit largely incorporates
charges brought in a February 2000
suit by a New Jersey physician, Dr.
Joseph Piacentile, and a 1999 com-
plaint by George Bradford Hunt
and Walter Gauger, two pharma-
cists who worked at a Medco mail-
order pharmacy in Las Vegas until
1998. The government brought its
suit because it uses Franklin Lakes,
N.J.-based Medco as the PBM for
some federal benefit programs.

The federal lawsuit, which seeks
unspecified monetary damages,
states that Medco “has defrauded pa-
tients, clients, and the United States”

Inside Business Insurance

by canceling and destroying pre-
scriptions, switching patients’ pre-
scriptions without their consent,
shipping and billing patients for
drugs they never ordered, creating
false records of contacts with doc-
tors, and by receiving incentives
from its former parent—Merck & Co.
of Whitehouse Station, N.J.—to use
its products in filling prescriptions.
In particular, the complaint states
that certain managers at Medco’s
mail-order pharmacies failed to
complete certain complicated,

hard-to-fill prescriptions and falsi-
See MEDCO/page 34

Panel selected to judge
risk management awards

Ten independent judges will pick the
2004 Risk Manager of the Year and
Risk Management Honor Roll. Page 4

Readers offer opinions
on lawyer commentary

Paul Winston shares readers’
feedback on a recent column about
the legal profession. Page 6

RRG expansion proposal
worth considering

A plan to let risk retention groups
write property risks should be
considered, an editorial says. Page 8

European risk managers
may scout other markets

An Aon survey finds European
buyers may seek property coverage
outside their home markets. Page 31

Finnish utilities liable
for power outages

A new law passed by Finland's
Parliament requires utilities to
compensate customers for extended
electricity failures. Page 31
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Gov. Gray Davis signed the workers compensation reform leg-
islation on Sept. 30 in Los Angeles.

California comp law
likely to lower rates

Employers call for further reforms

By ROBERTO CENICEROS

LOS ANGELES—The workers
compensation reforms that Cali-
fornia Gov. Gray Davis signed
into law last week should help
reduce rates in California, but
further reforms are needed, em-
ployers say.

In particular, objective protocols
for permanent disability injuries
are still needed to cut costs for em-
ployers in California, they note.

Still, the legislation should re-
sult in enough systemwide cost
savings to warrant rolling back
workers comp pure premium rates
by 2.9% for 2004 renewals, accord-
ing to the state’s rating bureau.

In July, before passage of S.B.
228 and A.B. 227 and other re-
form bills, California’s Workers’
Compensation Insurance Rating
Bureau had recommended in-
creasing 2004 pure premium
rates by 12%. But it revised its
view in light of the legislation,
which should trim $4.1 billion
off 2004 costs from California’s
$29 billion system, according to
the San Francisco-based WCIRB's

Online

actuarial analysis.

Under California’s open rating
law, Insurance Commissioner
John Garamendi cannot dictate
rates charged by insurers. But he
relies on the WCIRB’s pure pre-
mium rate analysis to recom-
mend to insurers how they
should set their rates. Pure pre-
mium rates, a major component
of workers comp premiums, are
associated with loss expenses
and do not include other ex-
penses, such as commissions in-
surers may pay.

Among other changes, the
legislation creates:

® An outpatient surgery facili-
ty fee schedule.

® A requirement for greater
use of generic drugs and a phar-
maceutical fee schedule.

® A 24-visit limit for chiro-
practor and physical therapy vis-
its in workers comp cases, unless
otherwise authorized by an in-
surer.

While it may take time for in-
sured employers to see some rate
relief, the legislation should im-

See CALIFORNIA/page 30
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Ruling ranks shutdown benefits over agency exposures

PBGC solvency takes a hit

By JERRY GEISEL

YOUNGSTOWN, Ohio—The Pen-
sion Benefit Guaranty Corp. will ap-
peal a federal court ruling that
could, if affirmed, exacerbate the
PBGC's already-precarious financial
condition by increasing its expo-
sure to billions of dollars in unfund-
ed pension shutdown benefits.

The ruling last week by U.S. Dis-
trict Court Judge Peter Economus
means the PBGC will be liable to
pay about $96 million in shutdown
benefits to about 2,500 former em-

ployees—members of the United
Steelworkers of America—who once
worked for now-defunct steel bar
manufacturer Republic Technolo-
gies International of Akron, Ohio.
That PBGC liability for shutdown
benefits is in addition to the $108
million in regular pension benefits
the agency will pay to the partici-
pants of the two Republic plans,
which the PBGC terminated last
year.

The USWA said the ruling en-
sures that members will receive
benefits that they believe they were

entitled to receive.

“USWA members at RTI gave
their entire working lives to this
company with the expectation that
they would receive shutdown pen-
sion benefits if the company went
out of business,” said USWA Presi-
dent Leo Gerard in a statement.

“It is a tremendous victory,”
added Gary Ford, a partner at The
Groom Law Group in Washington
and outside counsel to the USWA.

But the PBGC says the ruling is
another blow to the financial sol-

See PBGC/page 34

Risk management award
judges represent profession

Ten independent judges from all
sectors of the risk management
and insurance profession will se-
lect the 2004 Risk Manager of the
Year and Risk Management Hon-
or Roll.

Nominations for the awards,
which will be announced in
April, will be accepted until Nov.
19, 2003.

The 2004 Risk Manager of the
Year will be the 27th person to re-
ceive this honor. Business Insur-
ance created the Risk Manager of
the Year competition in 1977, on
its 10th anniversary of publica-
tion, to recognize outstanding
risk management practices. The
first award was presented in 1978.
Beginning with the 2002 awards,
the Risk & Insurance Manage-
ment Society Inc. joined Business
Insurance in honoring the win-
ners.

Business Insurance created the
Risk Management Honor Roll in
1981 to recognize outstanding
achievements in risk manage-
ment in employment categories
not represented by the Risk Man-

ager of the Year.

The winners will be profiled in
the April 19 issue of Business In-
surance and recognized during
RIMS’ 42nd Annual Conference
and Exhibition in San Diego,
April 18-22.

Ten independent professionals
will judge this year’s entries. Hon-
orees are selected on the basis of
the judges’ opinions of each
nominee’s program as it is de-
tailed in the nomination form.

This year’s panel comprises the
2003 Risk Manager of the Year re-
cipient, the 2003 Risk Manage-

Judges
for
2004
Risk
Manager
of the
Year

Mr. Albert

Mr. Schuh

Mr. Browne

Ms. Small

ment Honor Roll members, two
insurer executives, two brokerage
executives, a risk management
consultant and an insurance edu-
cator.

Judges for the 2004 awards are:

@ Joseph H. Albert, chairman of
J.H. Albert International Insur-
ance Advisers Inc. of Needham,
Mass., representing risk manage-
ment consultants.

® Roger Andrews, 2003 Risk
Management Honor Roll member
and risk manager for E.D. Bullard
Co.

See JUDGES/page 6

Mr. Andrews

Mr. Vitale

Ms. Zschomler
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Three ironworkers were killed when a crane collapsed in 1999 dur-

PHOTO: REUTERS

ing the building of Miller Park in Milwaukee.

Court rejects punitives award
for accident at Miller Park

By DAVE LENCKUS

MILWAUKEE—The families of
three ironworkers killed in a con-
struction accident at Milwaukee'’s
Miller Park plan to ask Wisconsin'’s
Supreme Court to overturn a state
appellate court’s Sept. 30 decision
to throw out a $94 million puni-
tive damages award against the
workers’ employer.

The workers were killed in July
1999 when a crane collapsed while
lifting a 450-ton piece of the stadi-
um’s retractable roof in windy
conditions. The incident delayed
the park’s opening by a year.

A jury in December 2000 found
that the employer, New York-
based Mitsubishi Heavy Industries
America Inc., intentionally had
disregarded the ironworkers’ rights
and ordered the contractor to pay
the workers’ families $99.5 million
in damages. Of that amount, puni-
tive damages accounted for $94
million.

In August 2001, a Milwaukee
County Circuit Court judge ruled
that Mitsubishi’s insurers must
cover the punitive damages award
(B, Aug. 13, 2001).

But in its 2-1 decision Tuesday,
the appeals court ruled that the

award violated the state’s 1995
punitive damages statute, accord-
ing to the families’ attorney,
Robert Habush, a partner with
Habush & Rottier S.C. of Milwau-
kee. The appeals court ruled that
the plaintiffs failed to show that
Mitsubishi intended to injure its
workers or was sure that its actions
would harm them.

Mr. Habush said the ruling mis-
interprets the punitive damages
statute and subsequent case law,
and he criticized the court for in-
jecting a criminal case standard in
civil litigation. Mr. Habush said
the contractor intentionally disre-
garded its workers’ rights by not
providing them with a safe work-
place.

Despite the ruling, the iron-
workers’ families will keep $27 mil-
lion of damages that three of Mit-
subishi’s insurers already had paid
them, Mr. Habush said. Those in-
surers are: Travelers Indemnity Co.
of Illinois, which wrote the first $2
million of coverage for Mitsubishi;
Royal Insurance Co. of America,
which wrote the next $5 million
layer; and Indemnity Insurance
Co. of North America, now an ACE
USA subsidiary, which wrote the
next $20 million layer.

Malpractice proposal
mimics workers comp

By MARK A. HOFMANN

WASHINGTON—Compensating cer-
tain medical malpractice claims
through a system similar to workers
compensation could help improve
the quality of health care, according
to Harvard University health care
specialist.

But Michelle Mello, assistant pro-
fessor of health policy and law at the
Harvard School of Public Health in
Cambridge, Mass., stressed that the
type of administrative compensation
system she advocates should not be
called “no-fault,” because that im-
plies that health care providers
would be absolved of accountability.
Instead, she told those attending a
Sept. 29 Capitol Hill discussion of

medical malpractice reform spon-
sored by the Alliance for Health Re-
form, the system would make physi-
cians, hospitals and insurers work to-
gether to improve patient safety.
Such a system would work best in
so-called “channeled” enterprises,
such as academic medical centers
where physicians and hospitals had
the same medical malpractice insur-
er. Claims would be handled
through an administrative process,
with compensation based on the
avoidability of an injury. Noneco-
nomic damages would be awarded
according to a schedule that sets
both floors and ceilings for awards,
Ms. Mello said.
Scheduling allows limited, pre-
See MED MAL/page 32
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Judges: Chosen

Continued from page 4

e Judith A. Blades, senior executive vp-property and
casualty for The Hartford Financial Services Group Inc.
in Hartford, Conn., representing stock insurers.

e Mark Browne, professor in the School of Business,
Actuarial Science, Risk Management and Insurance at
the University of Wisconsin in Madison, representing
educators.

e William Chapin, 2003 Risk Management Honor
Roll member and risk manager for the Diocese of
Rockville Centre, N.Y.

o Frederick de Grosz, president and CEO of ABD In-
surance & Financial Services Inc., representing regional
brokerages.

® Dale Schuh, chairman and CEO of Sentry Insur-
ance, A Mutual Company, of Stevens Point, Wis., repre-
senting mutual insurers.

@ Sheila Small, 2003 Risk Manager of the Year and
risk manager for Verizon Communications Inc.

® Mario Vitale, chairman and CEO of Willis North
America, representing international brokerages.

® Johanna Zschomler, 2003 Risk Management Honor
Roll member and risk manager for the State of North
Dakota.

Judges will evaluate each entry based on 10 criteria
(see related story). The nominee with the highest total
score will be Risk Manager of the Year; the remaining
individuals will be placed into one of four categories:

® Corporations with sales exceeding $300 million.

® Corporations with sales of less than $300 million.

e Government entities, including public entity pools.

® Tax-exempt or nonprofit entities.

The highest-scoring individual in each field not rep-
resented by the Risk Manager of the Year will be consid-
ered for the Risk Management Honor Roll.

A nominee need not handle risk management re-
sponsibilities full time, but he or she must be a full-time
employee of the organization whose program he or she
directs. Risk managers anywhere in the world are eligi-
ble to enter the competition.

To obtain a nomination form for the 2004 award
competition, or for more information, please contact
Paul Winston, editor of Business Insurance, at pwin-
ston@crain.com.

o

Business Insurance

Risk management
award criteria

Ten criteria are used to score the nominations for the
annual Risk Manager of the Year Award and Risk
Management Honor Roll.

The panel of 10 independent judges will score each
nominated candidate on a scale of one to 10, according to
how well he or she:

® Established and implemented an effective risk
management program within the organization.

® Tackled and solved one or more major problems for
his or her organization.

® Innovatively applies the diverse tools of risk
management and insurance.

o Creatively and effectively uses the insurance markets
to structure an insurance program that serves the needs
of the organization (specifically addressing the types of
policies purchased and manuscripted policies, if any).

@ Established a workable intelligence system inside and
outside the organization, culminating in a flow of
information about events and activities that affect the
organization’s risk management and insurance (how the
risk manager secures information from other
departments and the use of risk management information
systems are addressed in this criterion).

o Skillfully performs the functions of management in
the overall organization and within the risk
management/insurance department. The functions
include planning, organizing, directing and controlling.

® Achieves the most effective program at the optimum
cost over the long term.

® Developed technical expertise in any or all of the
broad categories included within risk management,
leading to a better managerial grasp of the operational
aspects of the job.

@ Exhibits an attitude and performs activities fostering
the advancement of the risk management profession
(such as professional activities, speaking engagements,
teaching and related activities).

@ Develops in his or her career (as exhibited by job
history, including current job description, education,
honors and memberships).
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Paul Winston

Readers weigh in
on glut of lawyers

A month ago, | postulated that one
reason for the U.S. litigation crisis was
a glut of lawyers chasing business.

More than any recent column, that
one has generated considerable
reader feedback, some of which I'd
like to share to continue the
discussion.

That column led with a famous
quote from Shakespeare's “King
Henry VI": “The first thing we do, let's
kill all the lawyers.” That alone
generated plenty of comments,
including one lawyer's observation
that it was used out of context.

“I am not particularly sensitive
about lawyer jokes, but | was a
student of Shakespeare long before |
was a student of the law. Quite the
contrary to the impression given by
your articles and

would result in temporarily closing all
law schools in the U.S. for a period of
10 years so that natural attrition
would result in a thinning of the ranks
of litigators. My comment was met
with hoots of derision!” one public
entity risk manager wrote.

An attorney wrote: “Part of the
problem is that the law schools have
no incentive to stop pouring out more
lawyers when there's an
overabundance already. Another
related issue, however, is that the
insurance industry has taken
advantage of the glut of lawyers, and
now their bottom line is billable rates,
not quality of legal services, and the
insured suffers."”

A risk manager with a law degree
commented: “You are quite correct in
your analysis. Too many

practically every other
reference to this
comment in the play by
the character Dick the
Butcher, it is not a slight
against lawyers but a
compliment. While
conspiring with other
rebels about how to
establish an evil,
totalitarian government,
Dick the Butcher
intimates that such
perfidy could not be
accomplished without
getting rid of all the lawyers, because
lawyers, with their dedication to
justice and the rule of law, were
perceived as a safequard against
anarchy.”

| stand corrected and will never
make that mistake again. But while |
suggested using litigation against
lawyers as a means to curb excessive
litigation, some readers were more
extreme.

One risk manager wrote: “/ long
ago arrived at the same conclusion:
too many lawyers. My solution is
much more direct and would produce
an immediate reduction in litigation.
Eliminate the laws that ban dueling.
Before some shyster files a complaint
accusing someone of all manner of
terrible acts, he/she (we mustn't have
gender discrimination here) would
have to consider the chance of the
defendant deciding to litigate the
issue at sunrise on the field of honor.
The lawyers | know have a hard time
getting up at 7 a.m. for Starbucks and
a scone, let alone a trip out to a damp
and empty field to look down the
muzzle of a fine piece.”

Several readers concurred that
there are too many lawyers and
suggested that law schools might be
partly to blame.

“In 1985, | was invited to address a
gathering of risk managers and
defense counsel on the reasons for
the then-hard market. One of my
comments was that | believed that a
partial cause for the deplorable
market was an overabundance of
lawyers. | suggested that a
moratorium be placed in effect, which

Paul Winston

lawyers breeds
manufactured litigation.
There is an old joke that
only one lawyer in town
will starve to death until
the second one
arrives....

“Based on my own
experience, both in law
school and taking the
bar exam in two states,
my opinion is that there
should be a tougher
standard for students to
get out of law
school....The bar exam itself also
needs to provide a more significant
gateway to licensure. Generally, 70%
of law school graduates pass the bar
on the first try. If it were more difficult
to pass or if there was a prelicense
work-experience requirement, the
rolls would be reduced....Finally, | am a
proponent of greater accountability
for suits filed. There should be a
surcharge/poundage/tax for every
suit that is dismissed pursuant to
motion either for failure to state a
cause of action for which relief can be
granted or summary judgment. In
either event, the court has ruled that
the proof is so lacking that the
plaintiff cannot win, even if all facts
alleged are true.”

Finally, one reinsurance executive
said suing plaintiffs lawyers (a
situation he says is already
widespread) is not the answer but also
called for making plaintiffs
accountable for the cost of failed
lawsuits: “What you suggest would
merely deprive plaintiffs with valid
claims from having access to the
courts. | would rather see mandatory
professional liability insurance for
lawyers and allow winning defendants
to collect their costs of defense from
plaintiffs’ lawyers."

Interestingly, not one reader said
that there were not too many lawyers
(though, as noted in a subsequent
column, one felt there were too many
editors); they just differed in their
view of how to deal with the situation.

Editor Paul Winston can be reached at
pwinston@crain.com.
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Editorial

Give RRGs a fair review

HOULD THE FEDERAL law that authorizes risk re-
tention groups be amended to allow the groups to
fund property risks?

That is an issue a panel of state insurance regulators
likely will take up in the coming weeks. We hope the
National Assn. of Insurance Commissioners’ panel now
evaluating the issue does so with an open mind.

If it does, then it surely will discard a draft resolution
opposing an expansion of the Risk Retention Act, a pro-
posal that we believe is illogical and based—at least in
part—on misleading and even false conclusions about
the groups and the state of the commercial market.

For example, the draft resolution cites the recent in-
solvency of a major RRG and the “considerable prob-
lems for regulators and policyholders” resulting from
that failure. The RRG in question, National Warranty
Insurance Risk Retention Group, had operations in Ne-
braska and sold automobile warranties.

While the failure of that RRG was unfortunate, it
hardly is justification for not expanding the Risk Reten-
tion Act. Applying that kind of logic could lead one to
conclude, for example, that the 2001 failure of Reliance
Insurance Co., a massive commercial insurer, would be
grounds for opposing state regulation of the insurance

industry. Surely the NAIC would not favor that.

Similarly, the draft proposal states that there is no
“availability problem for property insurance coverage
that has not been addressed by state-based solutions
that are mindful of insurer solvency and protection of
consumers.”

While we are not sure what state-based solutions the
draft proposal is referring to, we do know, based on our
own reporting, that large employers in many parts of
the country for more than a year have faced significant
problems obtaining the amount of property coverage
they want at reasonable rates.

The NAIC has every right to stake out its position on
regulatory issues, including the Risk Retention Act. But
rather than a blanket—and unsupported—opposition
to an expansion of the law, the wiser and more appro-
priate approach would be to identify any problems with
the law that have truly interfered with commissioners’
ability to properly regulate the groups.

That approach would be welcomed by buyers, and
we are hopeful, based on the commitment of Texas In-
surance Commissioner Jose Montemayor to talk to risk
retention group expansion advocates before any resolu-
tion is adopted, that is the path the NAIC will pursue.

Helping han

NYONE WHO'S TOILED in a state capitol knows
Athat enacting medical malpractice reform legisla-
tion is never easy.

That's even truer at the federal level. Despite passage
by the House of Representatives of a reasonable bill ear-
lier this year, the effort in the Senate has stalled. Propo-
nents could not even muster the votes to cut off debate
and bring the Senate version of medical malpractice re-
form to a vote.

Clearly, they could use a little help. Fortunately, an
offer of help has come from an unlikely source—the
chairman of the House Government Reform Commit-
tee’s Subcommittee on Human Rights and Wellness.

After the panel heard testimony last week about how
the current medical malpractice liability system is driv-
ing doctors out of business as malpractice insurance
premiums skyrocket, the subcommittee’s chairman—

Schillerstrom

1S welcome

Rep. Dan Burton, R-Ind.—asked witnesses to send him
state-by-state examples of the crisis’ impact on health
care. “I'd like to help you,” he said.

The help Rep. Burton is offering is to cite those exam-
ples in a “Dear Colleague” letter to his Senate counter-
parts or through some other direct contact with the
folks on the other side of Capitol Hill. Relations be-
tween the two houses aren’t always cordial, and there’s
no guarantee that Rep. Burton’s letter will sway many
senators.

Still, it’s an effort worth making. As Rep. Burton told
the witnesses, there’s not much, if anything, more to be
done in the House. Medical malpractice liability reform
advocates need all the help they can get in making their
case to the Senate. Adding a House voice to the chorus
can’t make the situation any more difficult and might
even make it better.
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Letters to the Editor

Tougher guidelines needed
to end Oxycontin abuse

To the editor: Labor Day 2003 has
come and gone. In light of this spe-
cial holiday, we are compelled to
ask a serious question: Do workers
in all industries and businesses also
have the right to be protected in the
workplace every day of the year?
The answer is yes.

Yet let’s look at the facts. Last
year in the state of Florida under
the workers compensation system,
more individuals died from pre-
scription drug overdoses than from
illegal drugs like cocaine or heroin.

Oxycontin, a pain Kkiller pre-
scribed by physicians to reduce the
intense suffering of those in acute
pain, is the second most prescribed
medication in terms of dollars spent
in the workers compensation sys-
tem. In some states, including Cali-
fornia and Oregon, Oxycontin is
the most prescribed drug and repre-
sents about 10% of the workers
compensation prescription costs.
However, abuse—not costs—is the
primary concern.

Oxycontin is highly addictive,
and workers can unwittingly be-
come addicted if the drug is over-
prescribed and not monitored prop-
erly. The drug creates a societal
problem because, when ground up
and inhaled, it produces a heroin-
like high. It can be sold as a handy,
convenient substitute for those in-
dividuals already addicted to opi-
ates or barbiturates.

The Workers’ Compensation
Committee of the National Assn. of
Independent Insurers, whose mem-
bers write nearly one-fifth of the na-
tion’s workers compensation insur-
ance, urge state legislatures around
the country to consider tougher
laws to protect workers by establish-
ing clearer guidelines for Oxycontin
prescriptions and better monitoring
of patients that use the drug. Better
education on the dangers of this
drug is a high priority too—not just
for workers but for the public and
policymakers as well.

America’s labor force deserves to
be protected from the dangerous
abuses of Oxycontin. Tougher laws
are one way to reach that goal.

Wayne McGowen

Senior Vp

Guard Financial Group
Wilkes-Barre, Pa.

Chairman

Workers Compensation Committee
National Assn. of Independent
Insurers

Weekly Opinion Poll

Each week, Business Insur-
ance posts a poll question
about industry events on
www.businessinsurance.com.

Visit the BI Web site and
cast your vote in the weekly
online polls.

Business Insurance

www.businessinsurance.com

Business Insurance welcomes letters to the editor. The section is intended to be a forum for readers' opinions and comments.
We reserve the right to edit letters for clarity or space. We will not publish unsigned letters. Please send your letters to:
Letters to the Editor, Business Insurance, 360 N. Michigan Ave., Chicago, lll. 60601-3806; fax: 312-280-3174; e-mail: pwinston@crain.com.
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Spotlight
Transportation Risks

Contracting
for busing
does not
drive all risks
from schools

By RODD ZOLKOS

Contracting with private bus com-
panies to provide student trans-
portation can provide financial ad-
vantages for school districts, reduce
administrative burdens and, if done
properly, reduce or remove some li-
ability risks the districts face.

But the arrangements can bring a
number of risks of their own, and
school districts must carefully scru-
tinize the service providers and the
contract documents to control
those exposures.

For a school district, contracting
out transportation “certainly im-
proves both their operational and

- their fi-
‘There's some nandial
. flexibili-
bengflts...of not - sid
having the Anne
headaches of Mulhol-
. .. land, se-
malntalnln.q t-he nior vp at
fleet and finding Aon Risk
drivers and just islfmces
hiring drivers.!  Gijcin-
Daniel ]. Pliszka nati.
Marsh Inc.  “The
big rea-
son, oOb-

viously, is to get a little distance be-
tween you and anything that can
happen,” Ms. Mulholland said. “If
they do the contract appropriately,
they should push that responsibili-
ty onto the contractor.”

Daniel J. Pliszka, a vp with Marsh
Inc. in Charlotte, N.C., and former
risk manager for the city of Char-
lotte and Mecklenburg County,
N.C., and for the Charlotte-Meck-
lenburg School District, noted that,
“obviously, there’s some benefits
too of not having the headaches of
maintaining the fleet and finding
drivers and just hiring drivers.”

But contracting out transporta-
tion “is not a panacea,” Ms. Mul-
holland cautioned.

“Obviously, from a risk manage-
ment standpoint, there’s some loss
of control,” noted Shawn Chris-
tiansen, director of underwriting

See BUSING/page 26
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Spotlight editors: Dave Lenckus

Airline renewals may see
‘a gentle erosion of rates’

By DAVE LENCKUS

A softer hull and liability insurance
market for commercial airlines dur-
ing the first nine months of 2003,
significant market overcapacity and
relatively few losses this year do not
guarantee that underwriters will re-
main quite as competitive during
fourth-quarter renewals, according
to market experts.

Indeed, early indications showed
that underwriters were unwilling to
cut rates as significantly for risks re-
newing their coverage between Oct.
1 and year’s end, some insurers and
brokers said.

But although underwriters and
brokers said they could not predict
exactly how rates would move over

the next three months, they do not
anticipate that the market will
harden drastically. Instead, they
suggested that the cost of coverage
still may fall, but more moderately.

One broker noted, however, that
some underwriters have asserted
they cannot take a piece of any risk
that is getting a price break. “But,
brokers don’t believe that,” the bro-
ker added.

Airlines that generate around
80% of the market’s total annual
premium and account for as much
as 85% of the market’s exposure re-
new their coverage during the
fourth quarter.

The renewal season peaks in
November and December, but the
season’s tone will be set by the Oct.

1 renewals of United Airlines and
US Airways, predicted Harold ]J.
Clark, chairman and chief execu-
tive officer of U.S. Aviation Under-
writers Inc. of New York.

“Others will look at them and
say, ‘Are we going to do much bet-
ter?’” Mr. Clark said. Underwriters
would create problems for them-
selves if they treated airline risks
that renew later substantially differ-
ent from those two bellwether ac-
counts, he said.

Brokerage executive Nigel Wey-
man said that, taken together, sev-
eral market factors “allow for a gen-
tle erosion of rates.”

“It looks like underwriters are
looking at easing rates on a case-by-

See AIRLINES/next page

Short-haul
truck firms
press case
for better
comp prices

By MICHAEL BRADFORD

Short-haul trucking companies are
having a tough time finding insur-
ers that will deliver affordable work-
ers compensation coverage.

In many cases, short-haul—or
“less-than-truckload” carriers, as
they are called—are marked by the
stigma of an industry that histori-
cally has made underwriters wince.
Widely viewed as high-risk enter-
prises, transportation risks are
among the first to feel the pinch of
rising coverage prices when the in-
surance market tightens.

“There’s something about the
perception of short-haul drivers
that caus-
es insur-
ance
compa-
nies  to
hesitate,
to blink
before
under-
writing
the risk,”
said Bill
Prester,
president
and man-
aging di-
rector of Aon Corp. unit Aon Truck
Group in Schaumburg, I11.

And to make matters worse, “for
the short-haul guys, the number of
insurance companies willing to par-
ticipate in that risk has shrunk dra-
matically,” Mr. Prester said.

Some insurers are hesitant to
consider writing workers comp cov-
erage for short-haul truckers be-
cause they have a perception that
all such drivers “fingerprint,” or
load and unload freight as the truck
makes its delivery runs, creating fre-
quent opportunities for injuries,
Mr. Prester noted. Long-haul
drivers, by contrast, typically are
seen as those who take loads from
one terminal to another, where
workers at those facilities break
down the cargo and reload the
trucks.

While it’s true that long-haul op-

See WORKERS COMP/page 14

‘The number of
insurance
companies
willing to
participate in
that risk has
shrunk

dramatically.’
Bill Prester
Aon Truck Group

Driver recognition program
honors safety commitment

page 18

Market putting the brakes
on trucker liability price hikes

page 22
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Airlines: Signs of softer renewal season are misleading

Continued from previous page

case basis,” cutting rates enough to
trim premium 10% to 15%, said Mr.
Weyman, managing director of the
aerospace division at Heath Lam-
bert Group, the retail brokerage di-
vision of HLF Insurance Holdings
Ltd. of London.

Underwriters established that
benchmark with United’s renewal,
according to market sources.

While the airline’s premium at
renewal dropped about 29.6% to
$95 million, underwriters had to ac-
count for around a 9% decrease in
United’s insured fleet value and at
least a 12% reduction in the air-
line’s revenue per passenger mile,
sources said. Fleet values and rev-
enues are two elements that under-
writers use in determining premi-
um based on quoted rates.

In addition, underwriters last
year reimbursed United for part of a
surcharge it paid for terrorism cov-
erage, which the federal govern-
ment started offering airlines.

So, effectively, United negotiated
a 10% to 12% rate decrease at re-
newal, sources said.

Market executives’ expectations
for the upcoming renewal season
do not track neatly with the market
picture so far this year.

For the first nine months of this
yeatr, airlines had negotiated rate re-
ductions of about 16% to 17.5% on

average, which translates into pre-
mium reductions of 19% to 25%,
according to market sources. Premi-
um reductions exceed rate cuts
when airlines report reductions in
fleet values, revenues and takeoffs.

Meanwhile, the market remains
heavily overcapitalized. Excess capi-
tal estimates by insurer and broker
executives vary, but clearly, most
airline risk managers can find at
least 150% of the capacity they
need. Some executives estimate the
market is capitalized at as much as
170%.

For North American airlines with
wide-body fleets, capacity levels
may be smaller—120% to 150%,
one broker said.

The excess capacity is allowing
the market to begin offering some
accounts $2 billion of liability lim-
its, which represents a 33% in-
crease, Mr. Weyman noted. Some
airlines previously purchased $2 bil-
lion of limits, but they had to ob-
tain the top $500 million layer from
more expensive specialty markets,
he explained.

Another factor that in past years
would have suggested a softer re-
newal season is that losses have
been relatively low in 2003.
Through July, 2003 ranked as the
second-best loss year over the past
five years, with losses totaling
around $300 million, according to

brokers.

But, collectively, the signs point-
ing to a softer renewal season this
year are misleading, according to
market executives.

Excess market capacity
and underwriters' good
loss experience do not—-
as they would have in
the past—add up to an
increasingly competitive
market environment.

By taking a harder stance with
the more than 100 large airlines
from around the world that renew
their coverage during the fourth
quarter, underwriters would not be
favoring the 80 to 85 large airline
risks that renewed during the first
nine months of the year, market ex-
perts said. Instead, underwriters ear-
lier this year allowed airlines to
catch up with some of the more-fa-
vorable treatment given risks that
renewed during the fourth quarter
last year, market experts explained.

For example, during the first nine
months last year, airlines paid a sep-
arate terrorism coverage surcharge,
which underwriters instituted
shortly after the Sept. 11, 2001, ter-
rorist attacks. But in rolling that sur-

charge into rates during last year’s
fourth quarter, underwriters effec-
tively pared the surcharge signifi-
cantly, insurers and brokers ex-
plained. The rate cuts so far this
year brought all airlines’ terrorism
surcharge in line, market executives
said.

Meanwhile, excess market capaci-
ty and underwriters’ good loss expe-
rience do not—as they would have
in the past—add up to an increas-
ingly competitive market environ-
ment.

Notably, in August, Brit Insur-
ance Holdings P.L.C. announced its
plans to stop writing direct aviation
business, and Hardy Underwriting
Group P.L.C. announced that it
would reduce its aviation exposure.
Both Lloyd’s insurers blamed inade-
quate market rates for their moves.

In early September, Tryg Vesta
Group announced its plans to run
off subsidiary Tryg-Baltica Interna-
tional (U.K.) Ltd. and focus on
Nordic insurance and international
reinsurance written by a Danish
unit. Tryg Vesta said its London
unit’s business, including aviation,
was not within Tryg Vesta’s strate-
gic focus.

Several other underwriters with-
drew from the market last year.

Those moves still leave the mar-
ket significantly overcapitalized,
market experts said.

But, more importantly, those
moves “are an indication of the
trend of people questioning
whether aviation is a good place to
put their capital,” a broker ob-
served.

Capital providers are determined
to earn an adequate return on their
investment in the market, market
sources noted. With far smaller re-
turns available in equities markets
today than during the 1990s, capi-
tal providers are insisting on ade-
quate rates to generate an under-
writing profit, sources said.

Underwriters last year generated
more than $2 billion more in pre-
mium than they paid out in losses,
brokers noted. And premium vol-
ume this year through July had
slightly exceeded losses.

Those profits “put a natural pres-
sure” on underwriters to adjust
rates, Heath’s Mr. Weyman noted.

“So, they got a profit, but is it
enough compared to what they
could get elsewhere? You expect the
reward to be high, because the risk
is high,” another broker said.

Mr. Weyman agreed, noting that
capital providers are asking under-
writers to justify their rates and
pressuring them not to stray from
their own rationale.

Plus, capital providers know that
good loss experience in the com-

See AIRLINES/next page

Do you feel YOU have been forgotten as your insurance
brokers have grown? The truth is that the bigger the firm -
the less important '

Direct Line: 832.485.4029
email: jmolbeck@capitalrisk.com

Dan Sloan

Direct Line: 832.485.4015
email: dsloan@capitalrisk.com

5847 San Felipe, Suite 2750
Houston, Texas 77057
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Airlines: Good loss experience
can turn around quickly

Continued from previous page
mercial aviation market can turn
around quickly, market experts not-
ed. Market losses exceeded premi-
um volume in each of the five years
from 1997 through 2001, according
to market sources.

Such a turnaround in profitabili-
ty would hit capital providers hard-
er today than in previous years, be-
cause a hardened reinsurance mar-
ket has dramatically increased un-
derwriters’ retention levels, noted
USAU'’s Mr. Clark.

Mr. Clark said that underwriters
in the past could buy excess-of-loss
reinsurance that attached as low as
$50 million. Nowadays, however,
attachment points are much high-
er, which affects the market far
more than does excess capacity, he
said.

“Some people are retaining even
more than $300 million per loss,”
he noted. “There’s only a few losses
above $300 million.”

Meanwhile, even though under-
writers have abandoned cash-flow

Your customers have genuinely different

insurance needs. It only makes sense to rely

on a commercial insurance provider that can

offer genuinely different solutions.
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GE Commercial Insurance
gecommercialinsurance.com
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All products underwritten by Coregis Insurance Company, Employers
Reinsurance Corporation, First Specialty Insurance Corporation, The
Medical Protective Company, Westport Insurance Corporation.

S

underwriting since 2001, the mar-
ket’s premium volume is falling, ac-
cording to market sources. For a 12-
month period after the 2001 terror-
ist attacks, underwriters generated
close to $4 billion of premium,
sources said. The following year,
underwriters anticipated generating
$3.4 billion of premium, but that
figure could be as much as $600
million to $700 million lower be-
cause of the downturn in airline
business due to the SARS virus out-
break, the war in Iraq and weaker
economic conditions, one broker
explained.

For the next year, $2.3 billion of
premium volume is anticipated, the
broker said.

Underwriters in the past
could buy excess-of-loss
reinsurance that
attached as low as $50
million. Nowadays,
however, attachment
points are much higher,
which affects the market
more than does excess
capacity.

Plus, a federal court judge in
New York recently dealt the market
another potentially huge blow
when he ruled last month that vic-
tims of the Sept. 11 terrorist attacks
could sue airlines as well as other
defendants for damages if they opt
out of the federal Sept. 11 Victim
Compensation Fund (BI, Sept. 15).
The victims have until Dec. 22—
when most renewals should be
completed—to decide whether to
sue the airlines and the other de-
fendants.

Some airline account activity
through September suggests that
underwriters are attempting to
meet their capital providers’ objec-
tives. Several brokers noted that
four airline accounts that renew lat-
er in the fourth quarter shopped
around their submissions extremely
early in an effort to place their cov-
erage when underwriters were cut-
ting rates more liberally. While bro-
kers for those accounts were press-
ing for significantly better pricing,
none of them had renewed by late
September, sources said.

“If someone were to go early and
get a significant reduction, that
would be held up as the bench-
mark” for the upcoming renewal
season, a broker said.

Moreover, while airlines with
Oct. 1 renewals now have their new
coverage in place, none of them
had completed its negotiations
with underwriters as late as Sept.
18, according to Mr. Clark.

All of the last-minute bargaining
“suggests that insurers aren’t rolling
over and giving them what they
want,” Mr. Clark said.

“I can tell you,” one broker said,
“underwriters will fight hard, and
brokers will fight just as hart to get
clients price reductions.”
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Workers comp: Short-haul firms
seeking lower insurance rates

Continued from page 10

erations involve less loading and
unloading and many short-haul
drivers do handle freight, sources
point out that not all short-haulers
do the heavy lifting.

Short-haul carriers often are
niche carriers, hauling freight
to dedicated accounts on jobs that
“do not require drivers to assist in
the unload,” said Fred Bartuch Jr.,
president of short-haul trucker Fab
Express in Lamont, I1l. Drivers for
his company are among those who

are not required to load and un-
load.

But, says Thomas R. Tray, At-
lanta-based senior vp with Marsh
Inc.’s transportation practice, when
drivers do load and unload, it
means they are in and out of their
vehicles several times a day, per-
haps hauling furniture or other car-
g0 up stairs or encountering other
situations that could lead to in-
juries.

Less-than-truckload companies
also have busy terminals where
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freight is moved from truck to
truck. “The more frequently it is
touched, the more likelihood of an
injury,” said Mr. Tray.

Workers compensation insurance
costs will depend on how safe an
operation the trucking company
runs, he said. “Coverage, in many
instances, is going to be loss-driven
and loss-history driven.”

Add to that the insurer percep-
tion that short-haulers are always
loading and unloading, and rates
can be set too high, Mr. Prester not-
ed. He said brokers are responsible
for working with insurers to make
sure they know whether an opera-
tion fingerprints its freight and if
clients’ accounts are properly
priced.

Mr. Bartuch said he “feels strong-
ly” that, overall, “the risk for short-
haul is much less than for long-
haul.”

Short-haul truckers carrying loads
locally are less likely to have acci-
dents as serious as those experi-
enced by long-haul truckers, who
spend long stretches behind the
wheel on busy interstate highways,

It's not enough for a
policyholder to have a
written plan for
controlling losses. ‘Show
me evidence that you are

actually doing it.'
Dave Melton
Liberty Mutual Insurance Co.

he said.

Whether short-haul trucking is
riskier than long-haul trucking, less-
than-truckload operations are find-
ing their workers comp coverage is
more expensive in many cases.

Mr. Prester pointed out that
workers comp rates filed by the Na-
tional Council on Compensation
Insurance have gone up 24.7%, to
$17.21 per $100 of payroll from
$13.80 in 2000, for short-haul
truckers in Illinois. The state’s long-
haulers, on the other hand, have
seen rates rise only 9.1%, to $15.05
per $100 of payroll from $13.80
during the same period.

Thin margins make the increase
difficult to make up, Mr. Bartuch
said. “It’s very difficult to recover
those workers comp costs.”

“We're anticipating another hit,”
Mr. Prester said of rate hikes expect-
ed at October renewals. “Maybe not
as significant as last year, but we are
anticipating another bump.”

Dave Melton, director of trans-
portation resources at Liberty Mutu-
al Insurance Co.’s Research Institute
for Safety in Hopkinton, Mass., em-
phasized that insurers that write the
business are looking for good truck-
ing company risks.

“An attractive transportation risk,
whether it is long-haul or short-
haul, will be one that has certain el-
ements of a safety program,” he
said. Those elements will have to
address the three most common

See WORKERS COMP/page 16
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Workers comp: Short-haul firms seeking lower rates

Continued from page 14
types of trucking company injuries:
slips and falls, inappropriate han-
dling of freight and accidents
caused by falling material.

Underwriters want to know that
trucking companies are doing more
than simply complying with basic
standards set by the Occupational
Safety and Health Administration
and the Department of Transporta-
tion, Mr. Melton said. “Insurers are
looking for customers who are do-
ing far more than complying with
the law,” he said.

It’s not enough for a policyholder
to have a written plan for control-

ling losses, Mr. Melton said. “Show
me evidence that you are actually
doing it,” he said.

Liberty Mutual’s underwriters
dispatch loss control representa-
tives to make sure potential truck-
ing risks have the proper safety pro-
grams in place, Mr. Melton noted.
“The old adage that loss prevention
is the eyes and ears of underwriting
is probably more true in this mar-
ketplace than any other. We want
to make darn sure that we are writ-
ing the best piece of business we
can,” he said.

Controlling injuries in the termi-
nal is not a complex science, Mr.

Melton emphasized; it requires
common sense techniques that will
keep workers safer. It involves,
among other things, clearing aisles
and making sure they are properly
marked, providing proper equip-
ment for employees, ensuring light-
ing is appropriate and showing “an
intolerance for poor housekeep-
ing,” he said.

Loss control begins with making
sure employees are educated about
their jobs, according to Mr. Tray.

Training is the first component
of a loss control program that
comes into play after a driver is
hired, he said. Part of that process is

to make clear that the employer
does not expect the driver to do
something that would lead to an in-
jury. Often, he said, there is pres-
sure on drivers to be on the road
even when they think conditions
might not be entirely safe.

When a loss does occur, “a lot
can be done to mitigate the claim,”
Mr. Tray said. “It’s a matter of get-
ting the driver back to work in
some meaningful way, even if he
can’t drive the truck.”

Mr. Bartuch said short-haulers are
in a better position to find work for
injured drivers. When a long-haul
driver is injured, “it is very difficult
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for an employer to get (the driver)
into light duty,” he noted, because
in many cases those drivers live
somewhere along their routes,
which may not be near an office
where light-duty work would be
available. His drivers, though, have
homes near his company’s termi-
nal.

“It's not about what you can
have them do,” he said of drivers
on light duty. “It's about getting
them to the location. It’s better
than having them sit home and
watch TV.”

Employee turnover is another
component in the high workers
comp rates that truckers pay.

“It’s fair to say that it’s a serious
problem in the workers comp area,”
said Mr. Melton. When workers are
injured, others have to be hired and
trained.

Mr. Tray said long-haul operators
generally have a worse turnover
problem than short-haul compa-
nies.

He said that because long-haul
drivers are away longer, they “don’t
feel that closeness with the compa-
ny” that short-haul operators can
experience. The long-haulers, there-
fore, are more likely to quit driving
long routes, at least for a time.
“Very interestingly, they often
move to another long-haul carrier,”
he said of drivers who leave.

A short-haul driver “has regular
routes and knows he will be home
at night,” Mr. Tray noted. That sta-
ble routine tends to lead to lower
employee turnover, he said.

“When drivers know where they
are going, they perform better,” Mr.
Bartuch agreed.

The higher the turnover, the
greater the frequency of losses, in
both the workers comp and auto-
mobile liability area, Mr. Tray said.
Even if a new driver is experienced,
he or she may be driving an unfa-
miliar truck over new routes and
dealing with a new system, all fac-
tors that could lead to accidents.

Trucking companies, for the
most part, are doing well in keeping
their operations safe, coming to
grips with the challenges of high
workers comp costs, according to
Mr. Melton. “Most of the guys to-
day are pretty much on the ball.
They realize that if they are operat-
ing unsafely...they can’t stay in
business.”
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Trucking firm driven by risk management

Driver recognition program honors safety commitment

By MEG FLETCHER

“Aim for the Hall of Fame” could be
the motto of the professional truck
drivers who work for D.M. Bowman
Inc.,, a short-haul and regional
trucking company that uses a mul-
tistep approach of screening, train-
ing and performance reviews to en-
courage drivers to operate safely
and efficiently.

The recognition program, which
the company has used since about
1995, includes placing a driver’s 8-

by-10-inch framed photograph in a
special corridor of the firm's
Williamsport, Md., headquarters,
said Jim Ward, president and chief
executive officer.

To earn that designation, a driv-
er must have a 10-year record of
safe driving and working, includ-
ing no workers compensation
claims. A driver reaching that
milestone also receives other
awards, he said. These include a
special certificate, a $1,000 cash
bonus and a jacket proclaiming a

“million mile” driver—the typical
distance a driver would cover dur-
ing a decade.

The seriousness with which
drivers seek that top designation is
“pretty incredible,” Mr. Ward said.
Currently, 36 of the company’s ap-
proximately 400 professional
drivers have reached that level of
accomplishment.

“Risk management is not some-
thing that we talk about—it’s a way
of life at the company,” he said.
The trucking firm earned more than

$63 million in annual gross rev-
enues last year, which placed it
among the top 200 motor carriers
nationally, according to a major
trade publication, he said.

The effectiveness of Bowman'’s
safety program is reflected in its
recordable accident rate of 0.54 ac-
cidents per million miles driven
thus far in 2003, Mr. Ward said.
That is better than the industry’s
mean rate of 0.69, which was re-
ported in March 2002, the most re-
cent period readily available.

The pride that employees take in
Bowman’s safety culture was
demonstrated when Mr. Ward at-
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Mr. Ward

tended the wake of a driver who
died recently. Displayed among the
important mementos of his life
were his “million mile” jacket on an
easel and his framed safety certifi-
cate.

“It gave me goosebumps,” said
Mr. Ward, to know that the driver’s
widow and sons understood how
important safety was to the driver.

Creating such a strong company-
wide safety culture takes many
steps.

Bowman's employees
take pride in its safety
culture. 'Risk
management is not
something that we talk
about-it's a way of life at

the company.’

Jim Ward
D.M. Bowman Inc.

Bowman starts with a detailed,
four-page application form.

“Hiring criteria exceed regulatory
requirements for drivers,” Mr. Ward
said. For example, Bowman has
been performing criminal back-
ground checks on applicants for
years, though such screening has
only recently become a federal re-
quirement, Mr. Ward said.

Applicants also participate in a
three-day orientation process that
includes a separate safety-focused
interview. That provides the com-
pany with an opportunity to em-
phasize its safety culture, including
its zero-tolerance policy on drug
use, which is enforced through ran-
dom testing.

The safety interview also gives a
prospective driver an opportunity
to explain any prior mishaps report-
ed on the application form. A prior
accident does not automatically ex-
clude an applicant, although Bow-
man considers it important that
drivers take responsibility for situa-
tions that were within their control,
Mr. Ward said.

Applicants also must pass an
open-book test on U.S. Department
of Transportation regulations as
well as a carefully routed road test
to assess their driving skills in a va-
riety of situations.

Bowman is so serious about re-
cruiting good drivers that it encour-
ages current employees to recom-
mend an applicant, and rewards
them with a $600 bonus if the driv-
er stays at least three months.

The firm believes that other
strong candidates “are working for

See SAFETY/page 20
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Regional and short-haul trucking company D.M. Bowman Inc. puts a
high priority on safe driving practices.

PHOTO COURTESY D.M. BOWMAN INC.
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Safety: Risk management
drives trucking firm’s culture

Continued from page 18

someone else and are attracted to us
by our professional driving employ-
ees,” Mr. Ward said.

Once hired, all new drivers go
through intensive training, includ-
ing a nine-module course on specif-
ic issues such as fatigue manage-
ment and negotiating intersections.
They also participate in a defensive
driving course.

Bowman'’s drivers then advance
through a well-defined hierarchy of
five skill levels, beginning with “ex-

perienced driver” and ending with
being a “road team” member.

Each driver’s performance is re-
viewed at frequent intervals based
on several criteria, including wear-
ing the company’s uniform, cus-
tomer satisfaction, safety record
and vehicle efficiency.

Company managers assess a driv-
er’'s vehicle efficiency in several
ways, including reviewing data that
is sent back to headquarters from
software linked to a truck’s global
positioning system equipment.

www.rlicorp.com
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Managers can learn many things
from those reports, including
whether a driver is exceeding the
company’s prescribed average max-
imum speed of 63 mph.

It also shows if a driver is avoid-
ing “hard braking”—decelerating at
a speed in excess of seven miles per
hour—which may indicate the
truck is following another vehicle
too closely.

In addition, motorists sometimes
provide feedback on a driver’s be-
havior. Fach truck also carries its
own safety reminder on the back:
“We carry through”—the compa-
ny’s motto—“for safety too!” Listed
under that is a toll-free number for
motorists to call as well as an e-mail
address.

Motorists sometimes
provide feedback on a
driver's behavior. Each
truck also carries its
own safety reminder on
the back: ‘We carry
through'-Bowman's
motto—'for safety too!"

“The majority of calls are very
positive,” Mr. Ward said. All com-
ments are tracked and sometimes
reported in the company’s newslet-
ter.

Bowman managers assess a driv-
er’s performance at frequent inter-
vals. Good performance is rewarded
with promotions and pay raises.
Other incentives include clothing,
such as vests and extra shirts, as
well as cash bonuses. Last year,
Bowman paid about $465,000 in
cash awards to about 400 drivers,
he said.
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The number of persons killed in crashes involving large trucks

continues to decline
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Market putting the brakes on
trucker liability price hikes

By SALLY ROBERTS

After a few tumultuous years of pre-
mium increases and capacity short-
ages, the truckers’ auto liability
marketplace is showing signs of sta-
bilizing.

A combination of adequate rate
increases over the last few years cou-
pled with better loss control result-
ing in fewer accidents, has eased the
fears of some underwriters, which
are more willing to come down on

price these days in order to keep the
business, observers say.

This is a sharp contrast from a few
years ago, when severe loss develop-
ment in the truckers’ liability market
caught up with years of underpric-
ing, forcing underwriters to with-
draw or raise rates substantially.

But while frequency of trucking
losses may be down, severity con-
tinues to escalate, observers say. As
a result, they say rate increases are
still needed. Depending on a risk’s
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location and loss history, however,
those rate hikes are not has high as
they have been over the last few
years, observers say. And instead of
across-the-board increases, risks
with good loss histories and loss
control programs are more likely to
see flat to decreasing renewals, they
say.

While acknowledging that the
market is showing signs of improve-
ment, truckers note it is still a very
challenging marketplace.

“The insurance industry is trying
to get well, not necessarily on the
backs of truckers, but they’ve been
bearing the brunt of it,” said
Richard Curtis, executive director of
the American Trucking Assns.’ na-
tional accounting and finance
counsel, based in Arlington, Va.

In some cases, truckers that were
used to paying $1,000 per unit, or
18-wheel truck, were hit with pre-
mium increases four to five times
that, Mr. Curtis said. And many
truckers “couldn’t afford that, par-
ticularly with rising fuel prices,” he
said. While some truckers were
forced out of business as a result,
others with the financial where-
withal have opted for alternatives
to risk transfer, including high self-
insured retentions and captives, he
said.

Mr. Curtis noted that he has
heard from members that rate in-
creases on some renewals were not
“as substantial” as they’ve been in
the past. “The picture—just like the
economy—is getting better,” he ac-
knowledged. “There is still cause for
concern, though.”

“As a general rule of thumb, I've
seen long-haul trucking prices go
up from a couple of thousand to
five, six, seven thousand a truck,”
said Kenneth Schneider, vp-director
of product development for Burns
& Wilcox Ltd. in Farmington Hills,
Mich. “That depends on the loss
history and the state in which they
are located,” he said. “Suffice it to

say, rates have doubled and
tripled.”
Although long-haul trucking

may be a riskier class of business
due to the size of the trucks and the
length of the haul, local and medi-
um-haul truckers also have not
been spared from the hard market,
observers say.

In general, though, the truckers’
auto liability market is showing
signs of stabilizing, insurers and
brokers say.

“Over the last two years, markets
generally found themselves losing
renewals as they pushed to meet
the pricing increases they believed
the hardening market would bear,”
said Douglas Hathaway, vp-nation-
al transportation for Swett & Craw-
ford Group in Minneapolis, which
specializes in truckers with 50 or
fewer units.

“Then, late last year, we began
seeing several markets—especially
the larger direct writers—become
more aggressive,” he said. “Perhaps
they felt, ‘We’ve come through the
crisis and our rates are well-posi-

See LIABILITY/page 24
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tioned, so if it’s a renewal we're go-
ing to lose, let’s not hold the line
like we did last year. Let’s go down
and be a little more competitive.”

Today, “there are more of the
coveted renewals out there that are
renewing at near expiring or renew-
ing at decreases than there are re-
newing at an increase, which was
not the case the last three years,”
Mr. Hathaway said.

“I think we're sitting on a plateau
now,” said Joe Hutelmyer, president
of Seaboard Underwriters Inc., a
trucking managing general agency
based in Burlington, N.C. “I think
we're not seeing movement down
because we're not seeing new en-
trants in the marketplace. It's almost
like everyone is trying to figure out
where they are and whether rates are
where they should be,” he said.

“I still believe within the next
year we will...see some decreases on
the really good renewals, but I
think for the most part it's going to
be flat and anything with any expo-
sure or any poor results” is “proba-
bly looking at another 7% in-
crease,” Mr. Hutelmyer predicted.

“I think we’re in a holding pattern
for the moment,” said David McDer-
mid, vp-transportation for Scottsdale
Insurance Co., which specializes in
local to medium-haul truckers.
Trucking is “a line that when mar-

kets turn, because of the short tail,
property tends to go first,” Mr. Mc-
Dermid said, noting that the auto
physical damage market for truckers
is beginning to “flatten.”

“We're not seeing increases like
we were seeing a couple of years
ago. It seems to be in a holding pat-
tern,” agreed Jay Cobb, vp-sales and
underwriting for VSF Insurance
Group, a commercial auto liability
wholesaler for Volvo A.B. and Mack
Truck Inc. dealerships.

‘I think we're not seeing
movement down because
we're not seeing new
entrants in the
marketplace. It's almost
like everyone is trying to
figure out where they are
and whether rates are

where they should be.'

Joe Hutelmyer
Seaboard Underwriters Inc.

This stabilization also is occur-
ring in the excess liability arena.

“T see a marketplace that is still
getting rate increases, although
they may not be as strong as they
were a year ago,” said Shaun Kelly,
executive vp of Boston-based Lex-

ington Insurance Co.

“More carriers are participating in
the excess transportation market,
but the trucking carriers still do need
rate” increases, he said. “The loss de-
velopment in the late '90s into the
year 2000 warranted the rate increas-
es. It had to happen,” he said.

The frequency of the losses, how-
ever, is decreasing.

According to figures from the Na-
tional Highway Traffic Safety Ad-
ministration, the trucking industry
recorded its best highway safety im-
provement in nearly a decade as the
number of truck-involved crash fa-
talities dropped below 5,000 for the
first time since 1995. The 2002 toll
of 4,897 fatalities is a 4.2% decline
over 2001, the NHTSA said.

The decline in frequency rates
can be attributed to better loss con-
trol efforts by truckers, observers
say. For the most part, truckers are
attempting to hire better drivers
through more-rigorous screening
processes, including background
checks, though not every trucker is
as proactive, they note.

But while loss control may be re-
sulting in fewer accidents, frequen-
cy is not what has underwriters
concerned, observers say.

“I think frequency being down is
helping, but the severity is up dra-
matically,” Mr. Hutelmyer said.
“We think trucking is a better risk,”

but because of the litigious climate,
joint and several liability and exces-
sive jury awards in certain states,
the severity of a loss has increased.
Whereas a loss might have been
$150,000 to $300,000 in the past,
losses today are either $100,000 and
below or $500,000 and up, he said.

Despite working hard to improve
its loss experience, Gainey Corp.
still had a challenging spring re-
newal on its auto liability risk, said
John Liberatore, risk management
consultant to the Grand Rapids,
Mich.-based trucking company.

“It was tense,” he said. “Even
though our experience improved, it
didn’t do anything for us...at re-

newal, so we had no choice but to
remain with a significant reten-
tion,” he said, declining to give
specifics.

“Not only are we trying to reduce
our frequency and severity, but on
those cases that we do have, we
want a realistic reserve and a very
aggressive investigation and de-
fense,” he said, noting that insurers
tend to reserve for worst-case sce-
narios. “That is central to what I am
doing because in the last three to
five years, we have reserves that are
posted, but there is virtually no lia-
bility and I have to work around
those numbers, and it’s difficult,”
he said.
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Busing: Schools still face risks

Continued from page 10

programs at Arthur J. Gallagher &
Co. in Hammonton, N.J. “Contract-
ing out those services might impair
the district’s ability to employ tort
immunity or tort caps.”

Mr. Pliszka agreed that the im-
munity question is one that school
districts have to consider. “What
does it do to any government im-
munities that are in place for a
school district? Could it blow that?”
he asked. “It’s probably a state-by-
state proposition.”

In most cases, though, “the state
tort claim act is probably still going
to come into play” and shield the
school district, Mr. Pliszka suggest-
ed.

There are several other factors
school districts must consider in
contracting out bus service.

“First and foremost, the most im-
portant thing is the contract with
the school bus operator,” said Paul
J. Miola, senior vp, risk manage-
ment at Gallagher in Hammonton.
The contract needs to spell out the
district’s insurance, hold-harmless
and indemnification requirements
very clearly, he said.

“The other thing they need to
build into the contract is that the
contractor is going to comply with
all local, state and federal require-
ments concerning the transporta-
tion of students,” Mr. Miola said.

“Especially concerning transporta-
tion of special ed students, there
could be special requirements.”

School districts also should build
requirements for driver screening
into the contract, as well as require-
ments that the buses be inspected
every night. “Silly as it seems, we've
had claims over the years where
children have been left on the bus
overnight,” Mr. Miola said.

“You also have to look at your

‘'l know our school bus
company spends a lot of
time doing background
checks (on drivers). ...
These are things the
school district would
have to do themselves if

they didn't contract.’
Anne Mulholland
Aon Risk Services

own insurance contract to make
sure there isn't a clause or endorse-
ment that might dictate certain re-
quirements,” he added.

Mr. Pliszka said it’s critical that
school districts ensure that bus op-
erators have appropriate levels of li-
ability coverage. “I think a lot of
risk managers tend to look at the
auto liability and they don’t even

think about the risk of general lia-
bility,” he said.

Schools also need to scrutinize
the sorts of background checks that
bus companies do on their drivers,
Mr. Pliszka said.

Aon’s Ms. Mulholland has both
school districts and a bus company
among her clients. “I know our
school bus company spends a lot of
time doing background checks,”
she said, adding that she thinks it is
important that school districts take
steps in the contracts “pushing the
responsibility to the operator to
make sure the employees they pre-
sent are suitable.”

“These are things the school dis-
trict would have to do themselves if
they didn’t contract,” she said,
adding that privatizing the trans-
portation service removes some of
the administrative burden from the
school district.

Ms. Mulholland suggested that
school districts also need to careful-
ly examine the financial strength of
the companies with which they
contract.

“School bus operating is a capital-
intensive business,” she said.
“There have been a lot of school
bus operators that have gone Chap-
ter 11.”

Taking all those steps doesn’t end
the process for the school district,
though, said Gallagher’s Mr. Miola.

October 6, 2003

“For the district, you can’t just set
it and forget it. You've got to moni-
tor these things,” he said. He cau-
tioned that if the district sets re-
quirements and then doesn’t en-
sure that they're being met, it could
be exposed to even greater liability
risks.

Discussing his district’s approach
to contracting out student trans-
portation, Mike Fox, risk analyst at
Miami-Dade County Public Schools
in Florida, described an approach
built around those various steps.

“The drivers’ licenses are
checked, they're fingerprinted,
background checked, that sort of
thing,” Mr. Fox said.

Bus companies contracting with
the school district must have auto-
mobile liability and general liability

coverage with $1 million limits, as
well as workers compensation and
personal injury coverage, Mr. Fox
said.

“They must agree to an indemni-
fication also,” he said. “They must
name the school board as an addi-
tional insured, of course. And they
have to hold us harmless, indemni-
fy and defend us” against any loss,
damage and expense.

“The buses are routinely inspect-
ed to comply with state statutes,”
the school district’s risk analyst
said. “The drivers have to pass writ-
ten tests.”

“Then we maintain a database to
make sure the insurance is in force
at all times,” Mr. Fox said. “And we
monitor it for the life of the con-
tract.”

AGENDA

MONDAY, NOVEMBER 17, 2003

8:00 Am - 2:00 Pm
World Captive Forum Golf Tournament
Sponsored by the State of Vermont

3:00 ™ - 6:00 Pm

Opening Workshops

Track 1: Captive Basics: The Expanding Horizons
Track 2: Employee Benefits in Captives:

The Opportunities and the Imperatives

6:00 Pm - 7:30 P
Welcome Reception with Exhibitors
Sponsored by A.M. Best Company

TUESDAY, NOVEMBER 18, 2003

7:30 AM - 9:00 Am
Breakfast in the Exhibit Hall
Sponsored by Dempsey Myers & Co.

7:45 am - 9:00 Am

Domicile Info Breakfast

Network with domicile representatives at informa-
tional breakout sessions scheduled during breakfast

9:00 AM - 10:30 Am

Keynote Address:

What's Driving the Insurance Markets?
Featuring Dr. Sean F. Mooney, Sr. Vice President
and Chief Economist for Guy Carpenter & Co.

10:30 AM - 11:00 AM
¥ Cookies & Milk Break
11:00 AM - 12:15 P™

Breakout Sessions
Track 1: Cell Captives: Uses and Developments
Track 2: The Health Care Crisis

12:15 PM - 1:45 PM
Buffet Luncheon with Exhibitors

1:45 pm - 3:00 Pm

Breakout Sessions:

Track 1: New Cell Captive Strategies
Track 2: The How and Where of
Reinsurance Markets

3:00 Pm - 5:00 Pm

Networking Poolside Break
Sponsored by Watson Wyatt Insurance
& Financial Services, Inc.

7:00 pm - 10:00 Pm
Captive Cabaret featuring the
internationally known Jimmy Keys

WEDNESDAY, NOVEMBER 19, 2003

7:30 AM - 9:00 AM

Breakfast in the Exhibit Hall
Sponsored by Barbados Investment
& Development Corporation

7:30 AM - 8:45 AM
Contingent Capital -
The Basic Alternatives

9:00 Am - 10:30 Am
Captive Case Studies

10:30 Am - 11:00 Am
Beverage Break in Exhibit Hall

11 Am - 12:30 M
Tax and Legal Developments

12:30 PM - 1:30 PM™
Box Lunch and Prize Drawing

1:30 M - 2:30 Pm
Conference Round-Up

For further details and

to register, call the

World Captive Forum Office
at (952) 928-4659 or go to
www.captive.com/CaptiveForum
to register on-line.

Produced by:
Business Insurance
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Commentary

Reform debate
missing patients

One of the facts of life in Washington
is that issues that command
headlines and hot air for months or
even years can vanish with hardly
any warning at all. They vanish as
quickly as a presidential wannabe
who places sixth in the lowa caucuses
and discovers he's got $3.67 on hand
for the New Hampshire primary.

A case in point is the patients' bill
of rights. It's like someone stamped
an indelible yet invisible expiration
date on the issue. Starting with Rep.
Charlie Norwood's first attempts to
get a patients' bill of rights enacted
back in the 1990s, the matter of
whether managed care plans—and,
under some circumstances, the
employers that sponsor them—-should
be subject to new requlations and
expanded liability was
among the hottest
benefits issues in town.

Everyone in official
Washington seemed to
have an opinion, and no
one among them was
afraid to express it.

Forests of trees fell
to produce white papers
and press releases
supporting or opposing
the patients' bill of
rights proposal of any
given day, and heaven
knows there were more
than enough proposals. The amount
of carbon dioxide exhaled during
debate after debate after debate
probably threatened the already-
fragile ozone layer.

Then the issue vanished. The
president hasn't said anything about
it recently, which is no big surprise
since he wasn't happy with any of the
proposals floating around out there.
What's more surprising is that none
of the announced Democratic
presidential candidates has had
much, if anything, to say about it.
Even Sen. John Edwards, the Tar
Heel trial lawyer who made his name
and fortune litigating medical
malpractice cases and who co-
sponsored one of the chief patients’
bill of rights bills, has turned his
attention elsewhere as he chases his
party's presidential nomination.

Party control of Congress doesn't
explain the demise of the patients’ bill
of rights. After all, the debate played
out almost exclusively with the
Republicans holding the majority in
both houses, save for the brief period
of Democratic Senate control
following Vermont Sen. Jim Jeffords'
defection from the GOP.

It was not necessarily a partisan
issue, either, as Republicans
numbered among the sponsors of all
the major bills. President Bush might
not have liked the proposals, but that
didn't stop members of his own party
from supporting them.

Of course, what happened may
reflect legislative fatigue. So many
proposals, so much debate and
nothing to show for it can give even

Mark A. Hofmann

passionate advocates of change
pause. It's a Washington truism that
it's far easier to block a bill than to
pass it, and even the most ambitious
lawmaker gets tired of being beaten
up on offense without a chance of
scoring.

But I think the disappearance of
the issue may have more to do the
fact that a critical component of the
debate-the patients themselves-was
missing from it. There were some
truly horrendous tales of treatment
denied and lives ruined by poorly
managed health care. But horrible as
some of the stories were, they never
ignited a wildfire of patient anger
among the general public.

That doesn't mean that the general
public enthusiastically embraced
managed care.

People still don't
embrace it, and most, at
least occasionally,
grouse about it. But it's
one thing to applaud the
anti-HMOs cracks in “As
Good As It Gets"” and
{ quite another to
transform that applause
into a political agenda.

Instead of a
discussion in which
patients had a voice, the
debate over the
patients’ bill of rights
was one of opposing interest groups
that didn't speak for the general
public. The people in whose name this
debate allegedly took place ultimately
didn't seem as concerned about
having the right to sue health plans
as they did about having access to
coverage. They worried more about
the cost of care than whether they
should enjoy a new right to right
wrongs in the courtroom.

Without a strong patient voice in
the debate, it was probably close to
moot from the beginning. But it may
have served to call attention to the
real issue, which is extending health
care coverage to as many people as
possible, preferably through a private
system. | stress the private system
angle because some of the
candidates for the Democratic
presidential nomination—albeit none
of the perceived top-tier candidates—
have begun talking about instituting a
single-payer system here.

With a still-wobbly economy,
despite some signs of recovery, and
continuing doubled-digit increases in
the cost of health care coverage, I'm
willing to bet that this issue is not one
that's going to vanish overnight. The
patients’ bill of rights expired, in part,
because outside interests
overshadowed the patients’ own
interests. Any politician expecting the
patients to relegate themselves to
the sidelines on this one may find
himself or herself vanishing
overnight-election night-as well.

o

Business Insurance

Comings & Goings

Agents/brokers:

Henry Loubet has been named
senior vp-strategic planning at
Keenan & As-
sociates. Be-
fore he joined
the Torrance,
Calif.-based
company, Mr.
Loubet was
vice  chair-
man and
chief operat-
ing  officer
for  online
drugstore
DrugEmpori-

Mr. Loubet

um.com.

Aon Risk Services Inc. of Rhode Is-
land, based in Providence, has named
Peter T. Caine as COO. Previously,

Mr. Caine was senior vp and New
England sales manager for Aon. He re-
places Thomas H. Quill Jr., who
has retired.

Charles L. Ruoff has been
named executive vp and chief mar-
keting officer of the Treiber Group
L.L.C. in Garden City, N.Y. Mr. Ruoff
was senior vp and chief marketing of-
ficer for Acordia Inc. before retiring in
2002.

Insurers:

Hamilton, Bermuda-based ACE
Ltd. has made two senior-level ap-
pointments:

® Pierre Samson has been ap-
pointed president, ACE Global Finan-
cial Solutions. Previously, Mr. Samson
was president and chief executive of-

October 6, 2003

ficer of ACE Financial Solutions Inter-
national.

¢ Richard Pryce has been named
president, ACE Global Markets and
director of ACE INA UK Ltd. and ACE
Underwriting Agencies Ltd. Before his
promotion, Mr. Pryce was director-fi-
nancial lines for ACE Global Markets
and  senior
vp-financial |
lines for ACE |
Overseas
General.

N.J. Physi-
cians United
Reciprocal
Exchange, a
medical mal-
practice in-
surer based in
Princeton,
has named
Peter Leone as COO. Before joining
the nonprofit NJ PURE, Mr. Leone
was vp for claims at Princeton Insur-
ance Co.

Mr. Leone

Senior Editor Mark A. Hofmann can
be reached at mhofmann@crain.com.
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* EXECUTIVE FORUM ¢ EXECUTIVE FORUM ¢

13th Annual

Insurance Executive
Forum

Breakfast Seminar
for Insurance Executives
and Risk Managers

Save
the Day!

Wednesday,
October 29, 2003

8-11:30 a.m.

Palmer House Hilton,
Chicago

Topic:
On the Road
to Profitability:

How companies are
using capital allocation,
core capabilities, and
winning strategies to
focus and to restore
themselves and the
industry to profitability.

The Insurance Executive Forum offers you
and your colleagues the opportunity to
hear the perspectives of a distinguished

panel of experts.

Panelists

Nancy Aque
Managing Director, Marsh USA Inc.

Mary Gardner
Director, Risk Management, Sears, Roebuck and Co.

Joseph Gilles

President and COO, Wausau Insurance Companies

Richard Napier
Senior Vice President, General Reinsurance

Susan Rivera
President, ACE INA Holdings, Inc.

Michael Weinstein
Director of Research, Conning Research and Consulting

Moderator

Donna Galer,
Executive Vice President, Zurich North America

For more information, call (309) 438-3021 or (800)
697-8692, or E-mail katie@exchange.cob.ilstu.edu.
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California: New work comp law is a start to reform

Continued from page 3

mediately benefit employers that
self-fund, said Jill Dulich, regional
director of claims services for Mar-
riott International Inc.’s Western re-
gion in Santa Ana, Calif.

Yet employers and insurers say
more legislative changes are needed
to fix California’s workers comp
system and reduce insurance rates.

“No one should be under the illu-
sion that this legislation solves the
workers comp problem,” Allan
Zaremberg, president of the Sacra-
mento-based California Chamber
of Commerce, said in a statement.
“California employers will still be
suffering under the highest workers
compensation rates in the nation.”

Workers comp costs in California
have risen from $9 billion in 1995
to $29 billion in 2003. During the
same period, rates have increased
from $2.61 per $100 of payroll to
$5.85 per $100.

Chief among fixes still wanted by
employers and insurers are objec-
tive protocols for specific injuries
when rating a permanent disability.
Currently, the state relies on subjec-
tive medical opinions, which em-
ployers and insurers say drives up
medical and legal costs as injured
employees and their attorneys seek
higher disability ratings by employ-
ing more doctors.

The permanent disability system
encourages the involvement of at-

torneys, who woo clients by claim-
ing that they can win them a high-

Workers compensation
costs in California have
risen from $9 billion in
1995 to $29 billion in
2003. During the same
period, rates have
increased from $2.61 per
$100 of payroll to $5.85
per $100.

er disability rating than the worker
could otherwise obtain without rep-

resentation, said Willie Washing-
ton, legislative director for the Cali-
fornia Manufacturers & Technology
Assn. in Sacramento.

Among other changes, employers
also want legislation allowing them
to assign costs to a worker’s former
employer in cases where an em-
ployee first suffered an injury while
working at the previous job. They
also want the overall standard of
care to be based on a “medical ne-
cessity” standard the state applies in
regulating heath maintenance orga-
nizations. Currently, workers comp
injuries must be treated to a stan-
dard of “cure and relieve,” which
adds to medical and legal costs, ac-
cording to the Chamber.

Still, the existing reforms should
result in greater savings for employ-
ers than the WCIRB’s analysis sug-
gests, according to Mr. Garamendi.

The analysis failed to review sev-
eral areas for potential savings, a
spokesman for the commissioner
said. For example, the WCIRB did
not review cost savings that might
result from utilization review mea-
sures contained in the legislation.

Mr. Garamendi and lawmakers
who supported the legislation have
projected between $5 billion and $6
billion in savings (BI, Sept. 195).
Gov. Davis, who is touring the state
to fight an election recall move-
ment, signed the legislation while
in Los Angeles.

Professional MarketPlace

To place your ad, contact Irais Amleshi at (312) 649-5340 / fax: (312) 649-7937 / E-mail: iamleshi@crain.com

Business Insurance, Classified Department, 360 N. Michigan Ave., Chicago, IL 60601-3806. Call for details on blind box and internet advertising

EDUCATION

Florida State
University

offers online master's

degree programs in Risk Manage-
ment and Insurance (concentrations
in Property & Liability or Financial

Services). These affordable and
flexible programs can be completed
via Internet access from any loca-
tion. For enrollment information on
the May 2004 sequence, visit
www.cob.fsu.edu/grad
or call (850) 644-4070.

BRYANSTON INSURANCE
COMPANY LIMITED

SUBJECT TO A SCHEME OF ARRANGEMENT
(THE “SCHEME”) WITH ITS SCHEME CREDITORS,
PURSUANT TO SECTION 425 OF THE
COMPANIES ACT 1985, WHICH BECAME
EFFECTIVE ON 13 APRIL 19%4.

At the Special Meetings of Scheme Creditors with
Potentially Protected Liabilities and Scheme Creditors with
Scheme Liabilities other than Potentially Protected
Liabilities, both held at Chartered Insurance Institute, 20
Aldermanbury, London EC2V 7HY on 26 June 2003, the
Special Resolution designed to bring about the early closure
of the Scheme was approved by the requisite majority of
Scheme Creditors. A copy of this notice verifying the
outcome of the vote has been published on Bryanston’s
website, www.bryanstoninsurance.co.uk.

As detailed in the Special Resolution, all Scheme Creditors
to whom the notice of the Special Meetings was given will
receive a Claim Form from the Scheme Administrator.
Scheme Creditors with Scheme Liabilities other than
Potentially Protected Liabilities have until the Bar Date, 27
January 2004, to submit details of their claims on their
Claim Forms. Any such Scheme Creditors who do not return
their Claim Form before the Bar Date will be deemed to
have accepted as their total claim against Bryanston the
amount shown on their Claim Form as sent or made
available to them, which may be nil.

Scheme Creditors with Potentially Protected Liabilities are
subject to the same provisions as other Scheme Creditors for
the agreement of claims in the Scheme, except that the Bar
Date does not affect their right to make claims in respect of
Potentially Protected Liabilities if and when they
subsequently mature into payable claims. As and when they
mature, all future claims should be presented, as they have
been throughout the Scheme, to Bryanston’s run-off
managers.

Scheme Creditors should return the completed Claim Form
by email to bryanston@omniwhittington.co.uk or by post to
the Scheme Administrator at the following address:

Bryanston Insurance Company Limited,

c/o Omni Whittington Insurance Services Limited,

Omni Whittington Court, Whitfield Street,

Gloucester GL1 1NA, England.

If you have any questions please contact the Bryanston team
at Omni Whittington on the following telephone and fax
numbers:

Telephone: +44 (0) 1452 428000.

Fax: +44 (0) 1452 301387.

Dated 30 September 2003
PAB EVANS, PricewaterhouseCuopers LLP
Scheme Administrator

WWW.RMAINC.COM

(888) RMA-Search
RMA INFO@RMAINC.COM

RICHARD MEYERS & ASSOCIATES, INC

Building on Our Trusted Reputation in Executive Recruitment

TALENT ACQUISITION
- Executive Search

+ On-Boarding
+ Contract Labor
« Salary & Comp Surveys

TALENT MANAGEMENT

- Executive Coaching

« Leadership Development
+ Culture Assessment

« CompetencyModels

Risk - Brokerage - Sales - Safety - Claims - Underwriting
Loss Control + RMIS/HRIS - Finance - Human Resources

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE PETITION OF DAN YORAM
SCHWARZMANN AND COLIN GRAHAM BIRD,
AS JOINT PROVISIONAL LIQUIDATORS OF
BLACK SEA AND BALTIC GENERAL
INSURANCE COMPANY LIMITED,
CASE NO. 98-B-46759 (CB)

NOTICE IS HEREBY GIVEN THAT ON
SEPTEMBER 17, 2003, THE BANKRUPTCY
COURT ENTERED AN ORDER (THE
"ORDER") CONTINUING THE PRELIMINARY
INJUNCTION ORDER PURSUANT TO 11
U.S.C. § 304 ORIGINALLY ENTERED IN THIS
CASE ON OCTOBER 5, 1998. THE ORDER
SHALL REMAIN IN EFFECT UNTIL MARCH
18, 2004. A HEARING TO CONSIDER
WHETHER THE ORDER SHALL BE
CONTINUED IS SCHEDULED TO BE HELD
ON MARCH 17, 2004 AT 2:00 P.M. (THE
"RETURN DATE") BEFORE THE
HONORABLE CORNELIUS BLACKSHEAR,
IN ROOM 601 OF THE ALEXANDER
HAMILTON CUSTOM HOUSE, ONE
BOWLING GREEN, NEW YORK, NEW YORK.
ALL PAPERS SUBMITTED FOR THE
PURPOSE OF OPPOSING CONTINUATION OF
THE ORDER AFTER THE RETURN DATE
SHALL BE FILED WITH THE COURT, WITH A
COPY TO THE CHAMBERS OF THE
HONORABLE CORNELIUS BLACKSHEAR
AND SERVED ON COUNSEL FOR THE
PETITIONERS LISTED BELOW, SO AS TO BE
RECEIVED AT LEAST FOURTEEN (14) DAYS
PRIOR TO THE RETURN DATE. ANY
PERSON WISHING TO OBTAIN A COPY OF
THE ORDER SHOULD CONTACT COUNSEL
TO THE PETITIONERS.

CHADBOURNE & PARKE LLP
ATTORNEYS FOR THE PETITIONERS
30 ROCKEFELLER PLAZA

NEW YORK, NEW YORK 10112

(212) 408-5100

ATTN: HOWARD SEIFE, ESQ.

MORE CLASSIFIEDS ONLINE!
www.businessinsurance.com

NOTICE OF SANCTION OF SOLVENT
SCHEME OF ARRANGEMENT
IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION
COMPANIES COURT
No 4853 of 2003
IN THE MATTER OF

ARIG INSURANCE COMPANY
LIMITED

IN THE MATTER OF THE COMPANIES ACT 1985,
Section 425

NOTICE IS HEREBY GIVEN that, by the Order dated 30
September 2003 made in the High Court of Justice in
England and Wales in the matter of the above company, the
scheme of arrangement proposed (the “Scheme”) to be
made between the Company and its Scheme Creditors (as
defined in the Scheme) pursuant to section 425 of the
Companies Act 1985, which was voted on and approved by
Scheme Creditors during the meeting held on 12 September
2003, was sanctioned. The Court Order and an office copy
of the Scheme were lodged with the Registrar of Companies
on 30 September 2003, and the Scheme became effective
on that date.
Scheme Creditors are required to submit completed Claim
Forms by 30 December 2003 or will be adjudged to have a
claim valued at nil. Claim Forms should be returned to the
Company’s run-off manager, Castlewood (EU) Limited, 1
Stoke Road, Guildford, Surrey GU1T 4HW, United Kingdom
(Telephone: +44 (0) 1483 452 622), marked for the
attention of Mr Paul Thomas to arrive on or before 30
December 2003.
Should you have any questions regarding this Notice,
please ~address them to Emma Pugsley at:
PricewaterhouseCoopers LLP, 3 St Philips Central, Bristol,
BS2 0X), United Kingdom (Telephone: +44 (0) 117 972
4553, Facsimile:  +44 (0) 117 954 2900, e-mail:
emma.pugsley@uk.pwc.com)

Get Results!
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HELP WANTED

Auditor, Internal Business Process

Property and casualty insurance Company
seeks Senior Internal Auditor. Duties:
analyze company's internal controls esp.
financial controls; manage outsourced
internal audit vendor; develop and execute
project plans and communicate with
senior management; develop and review
process documentation; and help recog-
nize operational improvement and effi-
ciencies. 50% travel required. Require-
ments: M.B.A. in accounting or finance
and 1 year experience in job offered or
related management consulting experi-
ence with a specialization in business
process design. Please submit written
applications only to Andrea Levine, U.S.
Fire Insurance Company, P.0. Box 1973,
Morristown, NJ 07962-1973.

Insurance Company
Clean Bermuda Shell
Est. 1987
Available Immediately - $15k
Terry 800-366-5638

TO FINANCIALLY
QUALIFIED BUYERS

A: P&C Charters Licensed in:
DC, ID, IL, IN, MT, ND, PA

B: P&C Charters Licensed in:
AR, LA, NM, OK, TX

C: P&C Charters Licensed in:
AR, CA, HI, ID, LA, MS, MT, NV,
OK, OR, TX, UT, WA

TO FINANCIALLY
QUALIFIED BUYERS

A: Life Charter Licensed in: CA

B: Life Charters Licensed in:
AL, AK, AZ, AR, CA, CO, DE, DC,
FL, GA, ID, IL, IN, LA, ME, MI, MS,
MO, MT, NV, NM, OK, OR, PA, SC,
TN, TX, UT, VA, WA, WV - C&S
$10 million

C: Life Charters Licensed in:
AK, AZ, AR, DE, DC, HI, MS, NE,
NV, NM, ND, OH, OR, PA, SC, SD,
TN, TX, UT, VA, WA, WI - C&S
$§7.5 million

Pertinent information furnished
upon receipt of financial ability
to perform.

Grantham & Co., Inc.
Fax: 713-467-9838
1003 Wirt Rd., Suite 114
Houston, TX 77055

October 13

Bonus Distribution:

CIAB/CICE
Closing: October 7

D: P&C Charter Licensed in: CA

Pertinent information furnished
upon receipt of financial ability
to perform.

Grantham & Co., Inc.
Fax: 713-467-9838
1003 Wirt Rd., Suite 114
Houston, TX 77055

BUSINESS OPPORTUNITIES
INSURERS-REINSURERS

We will be at NAIl in Atlanta
to discuss FRONTING or
STRATEGIC OPPORTUNITIES
A clean carrier licensed in NY is look-
ing for carriers interested in writing
casualty and property lines in the
Empire State. The relationship could
involve pure fronting, or possible part-
nering with a carrier interested in
writing in NY in exchange for writing
in FL, PA, or GA, perhaps on a pooling
basis. Data processing, underwriting
and claims handling are in place to
make this a turnkey opportunity if

appropriate.
Interested parties should call
(561) 212-3501 or (717) 579-0068
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By GERARD O'DWYER

HELSINKI, Finland—A new law re-
quires Finland’s power utilities and
electricity grids to reimburse com-
mercial and residential customers
for lengthy power outages.

Given frequent outages in the
country, including one in late
September caused by windstorms,
utilities are purchasing new insur-
ance policies to cover the compen-
sation risk. At the same time, the
power industry is considering form-
ing a pool to fund the risk.

The compensation requirement
is contained in the Energy Interrup-
tion Refund Act, which was first
proposed in 2002 and became law
on Sept. 9. The law, which invali-
dates “acts of god” limitations on
power companies’ liability for out-
ages, requires the companies to
compensate customers if outage pe-
riods and disruptions last longer
than 12 hours.

Under the act, power companies
are required to settle “valid claims”
automatically and without cus-
tomers having to apply for reim-
bursement. Customers suffering
power loss for between 12 and 24
hours—regardless of the cause of
the outage—are entitled to receive
60 euros ($70.13) in compensation.
Legislation sets a maximum ceiling
of 700 euros ($818.15) to a single
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Finnish utilities liable for outages

customer in any single calendar
year.

That limit does not apply,
though, to damage or injury caused
by power outages.

“The new law covers loss of pow-
er supply. It does not cover any
losses companies might have from
lost production and downtime due
to outages,” explained Lauri Bjork-
lund, director of the production
and logistics division of KONE Oyj,
a multinational industrial engineer-
ing company based in Helsinki.
Manufacturers and other compa-
nies will continue to rely on busi-
ness interruption insurance cover-
age for such risks, he said.

Although companies will receive
compensation if power is down for
longer than 12 hours, this “small
amount” is less significant than the
act’s potential for making power
companies more intent on main-
taining their energy networks to a
high efficiency and performance
standard, said Mr. Bjorklund.

“The better reliability of supply
companies enjoy, the less the risk of
regular outages and loss due to dis-
ruption of production. This may
prove to be the best feature of the
act from the point of view of the
country’s business and industry,”
he said.

PHOTO: STEVE RAYMER/CORBIS

Residents and business owners in Helsinki, Finland, who lost power
recently are entitled to compensation by power companies under a
new Finnish law that requires utilities to provide reimbursements.

The legislation is expected to lead
to a surge in demand by Finnish
power companies for options to
fund their risk for outage reim-
bursements.

In anticipation of the change in
law, the market’s biggest insurance
players, Pohjola Group Insurance
Co., Sampo Insurance Co. Ltd. and

Nordea Group, all have developed
products to cover the compensa-
tion risk of power producers, dis-
tributors and transmission grid sys-
tem operators.

Premium income for such prod-
ucts could reach 20 million to 30
million euros ($23.4 million to

See BLACKOUTS/next page

Ruling swings
in council’s favor

NEWPORT, Isle of Wight—The Isle of Wight's senior
risk and insurance manager hopes that a recent U.K.
court ruling will give local authorities new ammunition
in their battle against Britain’s growing compensation
culture.

London’s High Court ruled Sept. 23 that the Isle of
Wight Council was not liable for the broken arm sus-
tained by a 5-year-old boy who fell from a swing during
a school sports day.

Mr. Justice Gross said that events such as sports days
would become uninsurable if the £4,250 ($7,049) com-
pensation awarded to Ryan Simonds had been allowed
to stand.

“A lot of people will be taking heart from this deci-
sion,” said Rod Warne, the Isle of Wight Council’s se-
nior risk and insurance manager.

“All authorities have seen a significant increase in
compensation claims since the introduction of condi-
tional fees,” Mr. Warne said. Conditional fees—which
are “no-win, no-fee” arrangements similar to contingen-
cy fees in the United States—replaced the government-
funded legal aid system for compensation cases in the
United Kingdom in 2000 (BI, May 1, 2000; July 23,
2001).

“This was an important case for us to win,” Mr.
Warne said, noting that with increasing litigation and a
hard market, local authorities already face huge insur-
ance premiums.

Ryan Simonds had been having a picnic with his
mother on a playing field during a school sports day. Af-
ter telling Ryan to return to his teachers, his mother left
the field. Instead of returning, he went to play on some
swings and broke his arm jumping off one.

Mr. Justice Gross ruled that it was not reasonable to
impose a legal duty on a school to immobilize the
swings and that playing fields could not be made free of
all hazards.

—By Carolyn Aldred

Property risks may

scout other markets

By NEIL HODGE

Commercial buyers in Europe will likely
seek property insurance coverage outside
of their domestic markets if hard market
conditions persist, according to a survey
by Aon Corp.

Although European policyholders have
longstanding relationships with insurers
in their domestic markets, the increase in
property rates over the past three years
could lead them to look at international
markets in an effort to reduce their costs,
according to the report.

“Until recently, most European buyers
could access sufficient capacity locally,”
said Oliver Schofield, director of the global
property practice group at Aon Ltd. in
London and one of the report’s authors.
“Now, though, rate increases and declin-
ing domestic capacity determine that if
buyers are not prepared to look beyond
their borders, they will be missing out.”

European risk managers could save an
average of 10% if they were to look outside
of their traditional markets for property
coverage, according to Nick Maher, chair-
man-global property practice group at Aon
and co-author of the report.

Aon’s report is based on the responses of
a total of 40 clients and underwriters based
in 11 European countries.

Mr. Schofield noted that there have tra-
ditionally been strong ties between Euro-
pean-headquartered multinational compa-
nies and the large domestic insurers based
in their home countries, which has meant
that most buyers have tended to renew
their business with their existing insurer.

“Many multinationals in Europe seem

e

to rely on the hope that premium rates
will remain affordable because they have
had a long-term relationship with their in-
surers, but the market no longer works like
that,” said Mr. Schofield.

Aon found that now, though, many Eu-
ropean buyers say they will look further
afield if they are unhappy with the deals
offered in their domestic markets.

Mr. Schofield added that large compa-
nies could be paying far higher premiums
and receiving less coverage because of
their reluctance to consider insurers else-
where in Europe, the United States or
Bermuda.

The report notes that London is still
widely perceived by European multina-
tionals as the most important and influen-
tial center for European property business,
followed closely by Paris; Munich, Ger-
many; and Zurich, Switzerland.

European risk managers are also inter-
ested in placing business with U.S. insur-
ers, but few U.S.-based insurers are able or
prepared to write the business, Mr. Maher
said.

Among the report’s other findings, it
says that property rates have flattened out,
with some signs of a downward move-
ment, while capacity is still adequate,
though less plentiful than before the Sept.
11, 2001, terrorist attacks.

But the report also finds that underwrit-
ers are insisting on obtaining more de-
tailed risk information before they provide
coverage. In addition, insurers are requir-
ing more risk retention by buyers and are
reducing the coverage they are willing to
write. The report adds that buyers believe

See PROPERTY/next page
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Updates

Singapore to lower
capital requirements

Singapore plans to lower its
minimum paid-up capital
requirement to attract niche
insurers, said Deputy Prime
Minister Lee Hsien Loong. In a
speech last week, he said the
government will lower the
threshold to $10 million Singapore
(§5.8 million) from $25 million
Singapore ($14.4 million) for
multiline insurers and to $5 million
Singapore ($2.9 million) for
monoline insurers. Mr. Lee,
chairman of the Monetary
Authority of Singapore, spoke at
the 10th annual conference of the
Assn. of Insurance Supervisors in
Singapore.

Claims processing
system is unveiled

London-based Xchanging Claims
Services has launched a system to
speed claims processing. The
system, called the Claims Office of
the Future, divides claims into two
types, depending on complexity.
This will speed up the claims-
paying process, said Clive Buesnel,
managing director of Xchanging
Claims Services. Lloyd's managing
agency Ascot Underwriting Ltd.
has become the system'’s first
user. Lloyd's has a 50% stake in
Xchanging Claims Services.

Hardy Underwriting
posts higher profits

Higher rates and growth in
investment income helped profits
triple at London-based Hardy
Underwriting Group P.L.C. in the
first six months of 2003. Hardy,
which manages multiline syndicate
382 at Lloyd's of London, reported
a profit of £6.48 million ($10.7
million) for the first half, up around
250% over the prior-year period.

Catlin opens
trading floor

Lloyd's of London managing
agency Catlin Underwriting
Agencies Ltd. is opening a trading
floor for brokers in its offices in
the London Underwriting Centre.
Starting Oct. 1, brokers will be able
to place business with Catlin's
multiline syndicate 2003 either on
the trading floor or at Catlin's
underwriting box at Lloyd'’s.

Briefly noted

Dallas-based wholesaler U.S. Risk
Insurance Group Inc. has bought a
stake in London-based
professional indemnity broker NCG
Professional Risks Ltd. Terms were
not disclosed....Lloyd's of London
reinsurance broker Bradstock
Group P.L.C. has suspended
trading and entered provisional
liguidation because it cannot
afford to renew its professional
indemnity policy.
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Floods: Interest in risks rising

Continued from page 1

While experts say it is too soon to
predict a trend, climate-change pro-
jections do indicate that flooding is
likely to become more frequent in
Europe, said David Crichton, visit-
ing professor at the Benfield Greig
Hazard Research Centre based at
University College London.

“There is no room for compla-
cency. I think we will be seeing
more frequent flood events
throughout Europe,” he said.

In the countries hardest hit by
last year’s flooding, insurers and
risk managers continue to examine
ways to improve flood risk manage-
ment to minimize their exposure.

Germany

In Germany, last year’s floods
caused total economic losses of
about 10 billion euros ($11.7 bil-
lion), according to Swiss Reinsur-
ance Co. About 10% to 20% of this
total was insured, according to the
Zurich, Switzerland-based reinsurer.

Flood insurance is available in
Germany for large conglomerates
and midsize companies as part of
property coverages, according to Jo-
hannes Fischer, risk manager for
manufacturing company Scott-Zeiss
Assekuranzkontor GmbH in Mainz,
Germany.

But in some cases, German insur-
ers are reluctant to provide flood
coverage for businesses in high-risk
areas, according to Jens Mehlhorn,
head of the flood group at Swiss Re
in Zurich.

Following the 2002 floods, the
German insurance association—Der
Gesamtverband der deutschen Ver-
sicherungswirtschaft e.V.—created
a zoning system for flood, backwa-
ter and heavy rainfall assessment.

“From that perspective, there
may be some differences in the pre-
mium structure (for flood cover) in
the future,” said Mr. Fischer, who is
also president of the German risk
management association, the Bun-
desverband  Firmenverbundener
Versicherungsvermittler und Gesell-
schaften e.V. “But, for the time be-
ing, it is nevertheless possible to
buy these coverages,” he said.

However, he noted that in some
cases, German companies’ exposure
to flood risks may be much larger
than the limits that are offered by
insurers. “I think there is additional
capacity available from the reinsur-
ance industry,” he noted, “but that
is going to cost you a lot more mon-
ey.ﬂ

In the wake of the 2002 floods,
discussions have been taking place
between the German government
and the insurance industry about
making some form of flood insur-
ance cover mandatory, said Wolf-
gang Kron, head of hydrological
risks in the GeoRisks Department of
Munich Reinsurance Co. in Mu-
nich.

One solution that has been pro-
posed is that starting in July 2004,
every commercial or household fire
insurance policy coming up for re-
newal would also include flood cov-
erage. But Mr. Kron said that no
agreement has been reached as to
what natural perils would be in-
cluded in any mandatory cover, or

whether the cover would be bun-
dled with fire policies.

Czech Republic

The Czech Republic has been hit
by severe flooding twice in the last
six years. In addition to experienc-
ing significant flood problems last
summer, the country in 1997 suf-
fered insured losses of 9.7 billion
Czech Kkorunas ($281.7 million)
from flooding, according to the
country’s insurance company asso-
ciation, the Ceska Asociace Pojis-
toven. The 2002 floods caused in-
sured losses of 1.1 billion euros
($1.04 billion), CAP estimates.

There is fairly high demand for
flood cover from businesses that ex-
perienced losses from one of those
events, said Doug Pritchard, manag-
ing director of broker Willis Group
Ltd.’s Prague office.

Commercial insurance coverage
for flood risk is available in the
Czech Republic but is usually sub-
ject to limits of 100 million Czech
korunas ($3.6 million), he said.

But it is possible to get higher

‘There's no room for
complacency. | think we
will be seeing more
frequent flood events

throughout Europe.’
David Crichton
Benfield Greig Hazard
Research Centre

limits or to buy additional cover, he
said. A large part of the Czech econ-
omy is now foreign-owned, and
many of the insurance buyers in
the country are part of large multi-
national organizations, Mr.
Pritchard explained. “If you have
got an international insurance pro-
gram, you can probably get the lim-
its you want,” he noted.

And while it is possible to buy ad-
ditional coverage, it can be fairly ex-
pensive, he said.

But there are risk management
techniques businesses can employ
to reduce their risk and be viewed
more favorably by potential insur-
ers, Mr. Pritchard explained. Steps
as simple as elevating equipment
on racks, or placing it on a higher
floor can reduce potential flood
losses, he noted.

Insurers also are taking steps to
reduce their exposure and improve
their underwriting.

Swiss Re earlier this year
launched a flood risk assessment
tool principally designed for use by
primary insurers in the Czech Re-
public. The tool, which includes a
flood zoning calculation based on
digital terrain models, is being used
by the CAP and Swiss Re cedents in
the country.

Underwriters can enter the street
address of a risk into the model,
which then provides information
and projections on the frequency of
flooding for that location, ex-
plained Mr. Mehlhorn. Underwrit-
ers can then use that information to
calculate premiums.

London-based brokerage Benfield
Group Ltd. launched a flood risk

model for the Czech Republic in the
wake of the 2002 inundation.

That model uses data on river
flows going back to the 1930s, ex-
plained Jonathon Gascoigne, a risk
analyst in the ReMetrics division of
Benfield Group P.L.C. The model
takes into account elevation of the
landscape and human intervention,
among other factors, allowing users
to plot estimates of potential flood
events, he said.

United Kingdom

In the United Kingdom, while
flood insurance is widely available
for homeowners, insurers tend to
treat business flood insurance on a
case-by-case basis, according to Mr.
Crichton from Benfield’s Hazard
Research Centre. This has prompted
many businesses to look carefully at
flood risk management, he said.

In particular, over the past two or
three years, many U.K. businesses
have set up their own private flood
defenses, such as flood walls or tem-
porary Dbarriers, explained Mr.
Crichton.

This approach is also taking hold
in the United States and could gain
in popularity in continental Eu-
rope, he added.

One problem for some U.K. risk
managers is the runoff water from
newly built industrial or housing es-
tates, said David Gamble, executive
director of the Assn. of Insurance &
Risk Managers in London.

If those developments are not
built with adequate regard to flood
risk, nearby businesses can face
problems from water runoff, he ex-
plained.

Continental Europe

Across Europe, the level of insur-
ance penetration for flood risk
varies greatly, as do the approaches
of governments and insurers, ac-
cording to Mr. Crichton.

“In the Netherlands, insurance is
virtually nonexistent for flood,” he
noted, adding that a debate is cur-
rently taking place as to whether
the Dutch government should en-
courage insurers to offer insurance
cover for flood.

In France, for example, flood in-
surance is backed up by the state-
funded reinsurer Caisse Centrale de
Reassurance, which covers natural
disasters, he noted.

And in Portugal, flood insurance
and earthquake insurance are bun-
dled together, and one cannot be
bought without the other, said Mr.
Crichton. Because earthquake in-
surance is widely bought in Portu-
gal, there is also a high penetration
of flood insurance, he explained.

In much of Switzerland, Mr. Kron
noted, flood insurance is sold as
part of a package with fire insur-
ance.

Paul Taylor, vp of the Federation
of European Risk Management
Assns., said that while FERMA is not
considering any particular initia-
tives related to flood risk, the issue
is being looked at by risk managers.
One risk manager, he noted, is lob-
bying the European Union for
funding to create a flood risk map
for all of Europe.

e
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Med mal: Proposal

Continued from page 4

dictable payouts, she said, adding
that resolving claims administrative-
ly rather than through litigation
would also reduce overhead. The fact
that it would encourage the injured
to file claims might mean more
claims, but that, in turn, would pro-
mote safety and reporting of prob-
lems, Ms. Mello said.

Because such a system would be
enterprise-oriented, insurers would
be able to use experience rating in
determining medical malpractice lia-
bility premiums, she said.

After Ms. Mello finished her pre-
sentation, Ed Howard, the Alliance
for Health Reform'’s executive vp,
asked another speaker whether such
a system of enterprise-based liability
would be more palatable now than it
was when a similar system was sug-
gested during the Clinton adminis-
tration.

Dr. Robert Berenson, an indepen-
dent consultant who served in 2000
as acting deputy administrator of
what is now called the Centers for
Medicare and Medicaid Services, said
that physicians objected to the earli-

er plan because they feared being
swallowed up by the hospitals. The
system would work well where there
are well-integrated relationships be-
tween doctors and hospitals, said Dr.
Berenson. But it could be difficult to
implement in situations where doc-
tors rarely deal with particular hospi-
tals, he said.

A third speaker said preventable
injuries continue to occur despite
two generations of legal scrutiny.

“We want to get to a system that
makes it easier for people to do the
right thing,” said Randy Bovbjerg, a
principal research associate in the
Health Policy Center of the Urban
Institute in Washington. Ideally,
physicians and hospitals would tell
patients when problems happened
and patients would receive “reason-
able” compensation for avoidable in-
juries, he said. Health care profes-
sionals need to be more concerned
about patient outcomes than legal
outcomes, said Mr. Bovbjerg.

The Washington-based Alliance
for Health Reform is a nonpartisan
clearinghouse for information relat-
ing to health care issues.

Blackouts: Finland
holds utilities liable

Continued from previous page

$35.1 million) in 2004, according to
an estimate by Finland’s Ministry of
Trade and Industry.

“At this stage it is difficult to esti-
mate the value, in terms of new
written business, that the law will
have on insurance company rev-
enues. It will not be very significant
at first,” said Kari Sundstrom, an in-
surance markets analyst with the
investment company Loklann Ad-
visers.

However, she added, that could
change if power companies sustain
large compensation losses and seek
to purchase larger and more com-
prehensive policies.

Sener, a trade group for Finnish
electricity companies, estimates
that more than 90% of Finland's
418 utilities and transmission grid
operators already have purchased
coverage for their outage compen-

sation risk.

However, power companies are
also exploring the creation of a
group captive insurer to fund mem-
bers’ compensation claims.

“Insurance cover can be expen-
sive, and the formation of a com-
mon cash refund pool would be a
cost effective means of minimizing
costs while managing risk,” said
Matti Kaisjoki, vp of energy utility
Pohjolan Voima Oy.

Although the law has come too
late for electricity users in Helsinki,
who experienced a general blackout
lasting between 8 and 14 hours on
Aug. 22 and 23, power companies
are anticipating 5,000 to 8,000
claims arising from gale-force winds
that downed power lines and
caused shorter outages in large areas
of Finland on Sept. 22 and 23.

Property: Europeans
may look elsewhere

Continued from previous page
that underwriters’ information re-
quirements are “excessive.”

U.S.-based multinationals, said
Mr. Schofield, have “a longer tradi-
tion of satisfying the risk manage-
ment and information require-
ments that underwriters impose be-
fore offering cover.” In addition,
U.S. companies are “much more
likely to look to the international
market for insurance needs than fo-
cusing mainly on domestic play-
ers,” he said.

Aon also does not believe that ei-

ther the United States or Bermuda
will gain a significant foothold in
the European property insurance
market for the next few years at
least. “Generally speaking, the new
Bermuda capacity has been a slow
entrant into the European property
market, primarily due to Bermuda’s
low initial staffing levels and its fo-
cus on U.S. business,” says the re-
port.

The report, “On The Edge: European
Property Report 2003,” is available at
WWW.Aon.com.
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Merger: Little overlap seen

Continued from page 1

with the combined entity. Hancock
Chairman and CEO David D’A-
lessandro will become the compa-
ny’s chief operating officer and will
also be named president of Man-
ulife 12 months after the transac-
tion closes. He will remain chair-
man and CEO of John Hancock Fi-
nancial Services and will direct the
combined companies’ North Amer-
ican retail and group business,

HANCOCK'S MERGER WITH MANULIFE

Percent of combined 2002 net income

North
American
operations
67%

1.4%

U.S. protection
31.6%

—

~UsS. wealth
management
13.9%

Note: 2002 Shareholders’ net income, excluding corporate segment. MFC based on CGAAP, JHF

based on USGAAP. Converted at an exchange rate of $1.5705
Source: John Hancock

Guaranteed and structured financial products
&investment management

Asia & Japan
17.1%

¥
Reinsurance

which will be headquartered in
Boston. The two men are not relat-
ed.

Market observers describe the
proposed deal as a match of equals.

“It’s not a situation where you've
got a company with a very weak
rating being gobbled up by a very
strong company. They’re both
good, financially sound companies
with very conservative reserving
practices,” said Edward E. Graves, a
professor at The
American Col-
lege in Bryn
Mawr, Pa.

“What Han-
cock and Man-
ulife are looking
to accomplish
in this deal is re-
ally leveraging

Other
operations
33%

- each other’s
strengths,” said
Mark  Puccia,

managing direc-
tor of Standard
& Poor’s Corp.’s

Financial Ser-
vice Group in
New York.

“Manulife is looking for a strong
brand name in the U.S.” and to ex-
pand its presence in this country, as
well as expense consolidation op-
portunities, said Mr. Puccia.

Although Hancock has a big pres-
ence in the United States, it has a
small presence in Canada “and not
much elsewhere,” Mr. Puccia said.
In addition to its leading role in the
Canadian market, Manulife has a
large presence in Asia, he noted.

Both companies operate only
within select businesses within the
U.S. group market.

Hancock’s group long-term care
business accounted for $109.9 mil-
lion in new and renewal premiums
last year. In addition, for the first
half of 2003, Hancock reported
$57.9 million in premiums from
the federal government’s LTC pro-
gram, which was introduced last
year. Hancock jointly underwrites
the federal program with Metro-
politan Life Insurance Co.

In its GIC business, Hancock re-
ported $906 million in revenue in
2002. Among its other guaranteed
and structured financial products,
group annuities accounted for an ad-

ditional $292.5 million in revenue.

Hancock in June had announced
the sale of its group life insurance
business to MetLife for an undis-
closed amount (BI, June 30).

Manulife, which ranks as the
largest provider of 401(k)s to small
businesses, had $19.22 billion un-
der management as of June 30, ac-
cording to a company spokeswom-
an. It also had $1.6 billion in premi-
um and premium equivalents in
group life and health business in
Canada last year.

The merger is not expected to
have a significant impact on em-
ployers.

“We don’t envision the merger’s
going to affect us at all,” said a
spokesman for the Idaho Falls-
based Idaho National Engineering
& Environmental Laboratory. Han-
cock underwrites the laboratory’s
group long-term care program.

“I think it’s a neutral,” said Barry
Barnett, a principal with HRS Price-
waterhouseCoopers in New York. “I
don’t think we should be con-
cerned about it.”

“I don’t think it'll have much ef-
fect,” agreed Steven D. Schwartz, se-
nior vp-equity research at Raymond
James & Associates in Chicago.
There is little overlap in those areas,
and so “you’re not going to neces-
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sarily get a big increase in concen-
tration in those areas; therefore,
why should something change?” he
asked. The economies of scale
achieved through a combined com-
pany, though, could result in im-
proved pricing and service, added
Mr. Schwartz.

Michael A. Cohen, vp at Oldwick,
N.J.-based A.M. Best Co., said the
deal may also encourage the new
company to become even more
heavily involved in the long-term
care business. “They like the busi-
ness,” he said.

“Short term, my sense is every-
thing’s going to be fine”

said John Asencio, who heads The
Segal Co.’s New York corporate
health practice.

Over a longer term, though,
Manulife may want to take a look at
Hancock’s contract terms and un-
derwriting, particularly for its group
long-term care business, “where ev-
eryone’s contracts differ,” said Mr.
Asencio.

While Manulife may decide to
simply continue with how Hancock
has approached this business, group
LTC clients should be aware this
could change, Mr. Asencio said. “To
the extent clients can get a jump on
that, it would be in their interest,”
he said.

PBGC: Solvency takes a hit

Continued from page 4
vency of an agency already facing a
deficit of more than $5 billion.

“By forcing the PBGC to pay
nearly $100 million in unfunded
severance benefits, this ruling will
further weaken a pension insurance
system that already is already bil-
lions of dollars in the red,” said
PBGC Executive Director Steve Kan-
darian.

But the ramifications of the rul-
ing go far beyond the hefty addi-
tional benefits the PBGC could be
liable to pay to the former Republic
steel workers.

At the heart of the case is the
PBGC'’s authority to set termination
dates for pension plans it takes over
and how much proof it has to pro-
vide to justify a termination date
that could deprive plan participants
of benefits they may have expected
to receive but also protect the agen-
cy’s employer-funded insurance
program from losses.

In June 2002, the PBGC moved

to terminate the Republic plans af-
ter the company announced it
would be selling off assets and that
the buyer would not assume the
plans’ liabilities. The PBGC con-
cluded that the plans would be un-
likely to pay benefits and, ultimate-
ly, would be abandoned.

On June 11, 2002, a PBGC work-
ing group recommended to Mr.
Kandarian that the agency initiate
legal action to involuntarily termi-
nate the plans. The group also rec-
ommended an immediate termina-
tion date—June 14, 2002—to pre-
vent a triggering of the plans’ shut-
down benefit provisions.

Under those provisions, employ-
ees who met certain age and service
criteria would be eligible for imme-
diate pension benefits before the
normal retirement age of 62 if the
Republic steel plants where they
worked were shut down. The em-
ployees would be eligible for the
benefits even if the facilities were
purchased by another employer in

Medco: Client impact

Continued from page 3
fied documents in order to make
the plant seem more efficient at fill-
ing prescriptions. The managers
took such steps because they were
evaluated by how many prescrip-
tions the mail-order pharmacy pro-
cessed per hour, the suit charges.
Managers that met the compa-
ny'’s productivity goals were reward-
ed with lucrative stock-option pack-
ages, the suit states. Those that
failed to make targets, though, were
punished and, in many cases, ter-
minated, the complaint states.
David Snow, Medco’s chairman,
president and chief executive offi-

cer, said the suit was not a surprise,
because the company has been co-
operating with the U.S. attorney’s
investigation of the whistleblower
suits for the past four years.

The charges are “false, overblown
or reflect an isolated incident,” said
David Machlowitz, Medco’s general
counsel. In addition, he noted that
the allegations are based on claims
by three individuals who have not
dealt with Medco for more than
five years.

Mr. Machlowitz acknowledges
that a senior manager at a mail-or-
der facility in Tampa, Fla., did alter
prescriptions in 1999 and 2000.

an asset sale and the individuals be-
gan working for the buyer.

By setting a June 14 termination
date, the PBGC would avoid liabili-
ty for the shutdown benefits. The
PBGC guarantees shutdown bene-
fits, but only if the plant has shut
down prior to plan termination. On
June 14, the PBGC notified Repub-
lic participants of the termination.

On July 9, 2002, a bankruptcy
court scheduled a sale of Republic
assets, and the assets were sold on
Aug. 16, 2002. On that same date,
Republic declared that a shutdown
had occurred.

The USWA, in court proceedings,
said the June 14 termination date
was unreasonable and could not be
reconciled with the purposes of the
Employee Retirement Income Secu-
rity Act, which, it said, put the un-
interrupted payment of partici-
pants’ benefits before any consider-
ation of PBGC’s financial interests,
among other things.

In his ruling, Judge Economus ac-

negligible

Those actions, though, were con-
trary to company policy and the
manager was terminated when the
illegal acts were discovered, he said.

Observers don't expect the feder-
al suit to have much impact on em-
ployers’ dealings with Medco.

“I don’t think any client will ter-
minate or change their relationship
with Medco over something like
this,” said Debbie Martin, senior
consultant with Mercer Human Re-
source Consulting in New York.

Employers probably won’t leave
Medco, because the suit is seen as
just one of numerous investigations
of the PBM industry, said Todd Gib-
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knowledged that the PBGC acted
within its authority to terminate
the plans. But, he ruled, in order to
justify a June 14 termination date
rather than the August shutdown
date, the agency would have to
prove that the earlier date was nec-
essary to prevent an “unreasonable”
increase in the liability of the
PBGC'’s insurance program.

In examining the 3,000-page ad-
ministrative record, “there is a
paucity of evidence...regarding the
impact of the terminations on the
overall stability of the insurance
fund,” Judge Economus wrote.

“The lack of any consideration in
the record regarding the potential
impact to the shutdown benefits
precludes the court from affording
the PBGC” deference, he wrote.

Because the PBGC didn’t demon-
strate how a June 14 termination
date would protect the insurance
fund from an “unreasonable increase
in liability,” the interest of plan par-
ticipants in receiving shutdown ben-
efits would exceed that of the PBGC,
Judge Economus concluded.

The heart of the decision is that
the interest of plan participants out-

son, director at Princeton Consul-
tants in New York. Also, employers
generally evaluate PBMs from their
own experience and the prices they
are quoted, Mr. Gibson said.

Ms. Martin said, though, that the
suit could affect Medco’s ability to
attract new customers.

The federal suit may not be the
end of Medco’s legal troubles. Attor-
neys general from 27 states are
looking at whether Medco’s actions
have violated state consumer pro-
tection laws, said Joseph Baker III,
head of the health care bureau at
the New York attorney general’s of-
fice. Mr. Baker said it’s not yet clear
whether the states will sue the PBM.

Medco, which was spun off from
Merck in August, reported PBM rev-
enues of $33 billion for 2002.

weighed the PBGC's interest in lim-
iting its exposure, said David Jury,
USWA assistant general counsel in
Pittsburgh.

While courts historically have
given the PBGC great deference on
plan termination issues, the notion
that participant interest can trump
that of the PBGC is definitely a new
concept, said Carol Connor Flowe,
a partner with Arent, Fox, Kitner,
Plotkin & Kahn in Washington and
a former PBGC general counsel.

Pension Benefit Guaranty Corp. vs. Re-
public  Technologies International
L.L.C., U.S. District Court for the
Northern District of Ohio, Eastern Di-
vision; No. 5:02 CV 01116, Sept. 30,
2003.
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Japan quake
claims limited

An earthquake last week that jolted
Japan's northern island of Hokkaido
is not expected to cause significant
insured losses. The offshore, 8.0-
magnitude quake injured hundreds,

PHOTO: KYODO NEWS

fires last week at an oil refinery
in northern Japan.

cut off electricity and water, and
ignited two oil-tank blazes at an
Idemitsu Kosan oil refinery. But
because the area affected was
sparsely populated, insured losses
are unlikely to exceed $30 million,
according to brokers in Tokyo. Local
authorities on Hokkaido said total
economic losses were estimated at
9.1 billion yen ($82.7 million).

Isabel claims to reach
$1.17 billion: 1SO

Hurricane Isabel caused an
estimated $1.17 billion in insured
property damage, according to a
preliminary estimate by the
Insurance Services Office Inc.'s

4:44 PM Page 2

Property Claim Services unit.
Virginia sustained the greatest
insured losses at $450 million,
followed by Maryland-including the
District of Columbia—at $410 million
and North Carolina at $170 million.

FIFA covers World Cup
risk with bond issue

The Federation Internationale de
Football Assn.
has issued a
$260 million
bond to cover
the risk of
cancellation of
the 2006 world
soccer
tournament to
be played in
Germany. Investors in the bond will
bear the risk of the event being
canceled for any reason, excluding
certain risks such as world war or
boycott. FIFA announced last month
that it would seek alternative risk
transfer for its cancellation coverage
after an evaluation of the traditional
insurance market, which, it said, “no
longer covers FIFA’s needs as
required.”

GERMANY

Financial guarantee
reinsurer forming

A new financial guarantee reinsurer
is being formed in Bermuda by a
group of investors, including MBIA
Inc. Other investors are
RenaissanceRe Holdings Ltd.,
PartnerRe Ltd., and Koch Financial
Corp. The new reinsurer will assume
a portfolio of in-force business from
MBIA and reinsure other MBIA
business. It will have $350 million in

o

Business Insurance

capital and total claims-paying
resources of $700 million, according
to an MBIA statement.

Captive benefits plan
gets tentative OK

The Department of Labor has given
tentative approval to International
Paper Co.'s request to use its
Vermont-domiciled captive to
reinsure group life insurance
benefits. International Paper
proposed, in an August filing, to use
its three-year-old captive, CircleTree
Insurance Co., to reinsure life
insurance policies. The Labor
Department’s action is the first
under an expedited review process in
which the department must act on
an application within 45 days of
receipt.

Insurer groups outline
asbestos stance

Five major insurance trade groups
have formally endorsed a unified
position they contend must be
reflected in asbestos liability reform
legislation. The unified stance
reaffirms several positions on
individual issues that insurance
associations had staked out this year
during and after the Senate
Judiciary Committee's debate over
the Fairness in Asbestos Injury
Resolution Act. The final version of
the FAIR Act would require insurers
to pay up to $52 billion-and possibly
more—into a new national no-fault
trust fund to compensate victims of
asbestos-related illness. The
insurance trade groups’ position is
that a $45 billion figure would mark
the outer limit of any funding they

would provide.

Briefly noted

The U.S. General Accounting Office
has recommended that state
insurance regulators and legislators
give increased priority to adopting a
common set of standards so there is
more uniform oversight of insurers’
business dealings with consumers. In
a report last week, the GAO suggests
standards “should include
procedures for conducting market
analysis and coordinating market
conduct examinations.”...Empire Blue
Cross & Blue Shield said it will appeal
a state court ruling that allowed a
lawsuit to proceed challenging
Empire's conversion to for-profit
status. The suit, filed by Consumers
Union of U.S. Inc. alleges the 2002
law that permitted the conversion of
New York's largest health plan from
nonprofit status violates the state
constitution because it helped only
Empire and no other company...A
federal district court in Tallahassee,
Fla., has granted summary judgment
in favor of the Washington-based
Council of Insurance Agents &
Brokers in its suit to have Florida's
countersignature law declared
unconstitutional.

Check out
Businessinsurance.com
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Pollution: PRPs may be able to tap cover

Continued from page 1

As part of a large-scale effort to
clean up and collect damages for
the loss of use of polluted natural
resources at 4,000 sites statewide,
New Jersey’s Department of Envi-
ronmental Protection has ordered
66 potentially responsible parties to
begin assessing and restoring 18
heavily contaminated sites within
the Passaic River watershed from
the city of Paterson through the riv-
er’s confluence with Newark Bay
(BI, Sept. 29). Natural resources in-
clude groundwater, plant life and
wildlife.

The DEP also has ordered imme-
diate interim restoration efforts fo-
cusing on the ecological and eco-
nomic benefits the river provided
before it was polluted.

PRPs that do not comply could
be subject to treble damages, the
DEP has warned.

Among the identified PRPs are
Ashland Inc., Diamond Shamrock
Chemicals Co., E.I. du Pont de
Nemours & Co., Eastman Kodak
Co., Lucent Technologies Inc., Ben-
jamin Moore & Co. and SmithKline
Beecham Corp. Representatives of
some PRPs said the companies had
not seen the directives, still were
evaluating them or were seeking
clarification.

Unlike the tobacco liability litiga-
tion that many states joined during
the 1990s, other states with pollut-

ed natural resources would have to
strike out on their own to collect
damages from alleged polluters, at-
torneys agree.

“But when other states see what
happens in New Jersey, if it’s suc-
cessful, I can’t see how they would
not follow suit,” said plaintiff and
policyholder attorney Barry Knopf
of Cohn Lifland Pearlman Her-
mann & Knopf L.L.P. of Saddle-
brook, N.J.

Before collecting natural resource
damages, though, New Jersey might
have to jump legal hurdles chal-
lenging its authority to pursue such
damages, said policyholder attor-
ney Ira Gottlieb of McCarter & En-
glish L.L.P. in Newark, N.J. Some
PRPs that already have remediated
public sites could argue that their
cleanup programs factored in com-
pensation for the loss of use of the
sites, he said.

Still, PRPs should begin assessing
the general liability coverage they
might have available to respond, at-
torneys say. Even coverage that pol-
icyholders might assume is unavail-
able as a result of earlier global set-
tlements still could respond, they
say.

Policyholders might be able to
tap the remaining limits of that
coverage if they could show that,
under the reasonable expectations
doctrine, they were unable to con-
template that the state’s claims

would be included in the settle-
ment, Mr. Gottlieb said.

Even if the settlement clearly
covers polluted public sites, policy-
holders that already have remediat-
ed sites but now face additional
state claims for damages covering
the public’s loss of use of natural re-
sources could argue they could not
have expected additional liability
for a cleaned-up site, Mr. Gottlieb
explained.

And, not all global settlements
clearly cover such damages, which
already has raised concerns with at
least one insurer, he said.

“So, good advice is for everybody
to go back and look” at previous
global settlements, he said.

But insurer attorney Christopher
E. Martin, a partner at Ohrenstein
& Brown L.L.P. in Newark, N.J., said
policyholders would have difficul-
ties opening up global settlements
under New Jersey case law.

The idea of relying on a reason-
able expectation argument to open
up a global settlement “confused”
insurer attorney Laura A. Foggan,
counsel for the insurer-backed
Complex Insurance Claims Litiga-
tion Assn.

“When you start with these glob-
al settlements, you start with the
notion that there is peace in our
times,” said Ms. Foggan, a partner
with Wiley Rein & Fielding L.L.P. in
Washington.
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“For policyholders to say this
wasn'’t really known defeats the lan-
guage of the ‘known or unknown
claims’ provision and defeats the
purpose of global settlements,” Ms.
Foggan said.

The exception would be if insur-
ers had specifically agreed to carve
out future pollution liabilities, she
said.

Alternatively, policyholders
could argue that the state’s efforts
to recover compensation for the
loss of the public’s use of natural re-
sources are not environmental
claims and, therefore, are not con-
templated by earlier global settle-
ments, Mr. Martin said. Insurers
then would likely argue that such
claims are not third-party bodily in-
jury or property damage losses cov-
ered by general liability policies, he
said.

But whether policyholders would
argue that natural resource damage
claims are not environmental
claims is questionable. Policyholder
attorneys and even insurer attor-
neys acknowledge that some of the
limited number of courts that have
ruled on the issue have found that
general liability policies cover natu-
ral resource damages.

Ms. Foggan noted, though, that
some of those cases were fact-specif-
ic, so the rulings do not suggest that
general liability polices routinely
cover natural resource damage.
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Online Poll

[ 9/29-10/3 ]

Would you support capping
punitive damages at treble
compensatory damages as a
means of curbing abuse of the
civil justice system?

48.8%

]
No 44.8%

Do not know/

do not care 6.4%

Bl Stock Index

[ 9/29-10/3 ]

Up-to-the-minute data for all
87 companies that comprise
the BI Stock Index can be found
at www.businessinsurance.com

Percentage change of BI Stock
Index vs. key indicators

BI Stock Index ‘

2021.74

4.20

Dow Jones .
9572.31 2.78
SEP500 g
1029.85 3.31
Largest gains

NYMagic Inc. 13.94%
Sierra Health Services 13.09%
CNA Surety 9.92%
Philadelphia Consol. 9.88%
AFLAC Inc. 9.36%
Largest losses

Acceptance Insurance -11.11%
Gainsco Inc. -9.09%
Navigators Group -5.32%
ESG Re Ltd. -3.23%
Meadowbrook Insurance -2.64%
Weekly change

by market segment

Brokers 2.94%
Insurers/Reinsurers 3.67%

Managed Care Organizations 6.99%

Source: CNET Investor (investor.cnet.com
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