
By DOUGLAS McLEOD

NEW YORK—Credit market turmoil
spread to more insurers last week as
several companies warned of
expected large investment losses for
the third quarter and
some moved to raise
capital.

Life insurers,
including the life
operations of Hartford
Financial Services
Inc., were hit the
hardest, though XL
Capital Ltd. also said
it will book up to $1.2
billion in investment
losses for the quarter
(see story, page 32).

The losses stem
from insurers’ hold-
ings of mortgage- and
asset-backed securities
as well as investments
in such “failed or
bailed” companies as
Lehman Bros. Inc., American Inter-
national Group Inc., Washington
Mutual Inc. and mortgage giants
Fannie Mae and Freddie Mac.

Hartford said last week that it will
report about $2.2 billion in realized
investment losses and simultane-

ously said it would receive a $2.5
billion capital infusion from Allianz
S.E. of Munich, Germany. The deal
sparked speculation that Allianz
might eventually acquire Hartford,
though terms of the agreement bar

Allianz from buying
more than a 25%
stake in Hartford for
10 years.

Several life insur-
ers, meanwhile,
warned of sharply
lower third-quarter
earnings and dis-
closed sizable
investment losses,
including MetLife
Inc., Prudential
Financial Inc. and
Lincoln National
Corp. MetLife also
raised $2 billion in
new capital through
a stock offering last
week.

Life insurers are
being squeezed not only by mort-
gage-related and financial institu-
tion investments—which they own
more of than property/casualty
insurers—but also by the plummet-
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Xchanging to acquire
Cambridge Solutions
U.K. outsourcing group
Xchanging P.L.C. plans to acquire
India’s Cambridge Solutions Ltd.
for $147 million in stock and cash
in a deal that is expected to
produce combined revenues of
$1.2 billion, the company said.
Bangalore, India-based
Cambridge Solutions is the
parent company of Greenwich,
Conn.-based third-party
administrator Cambridge
Integrated Services Group Inc.,
where operations are expected
to remain unchanged, the
company said. 

High Court won’t review
cash balance ruling
The U.S. Supreme Court last
week declined to review a federal
appeals court ruling that cash
balance pension plans do not
discriminate against older
employees. Without comment,
the justices let stand an August
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Former AIG chiefs
Robert Willumstad,
left, and Martin
Sullivan testified
last week before
House lawmakers

Financial crisis, cat losses fail to move rates
Soft market for P/C risks expected to last through year-end as insurer capital remains strong

By COLLEEN McCARTHY 

NEW YORK—The soft market for
commercial property/casualty
insurance won’t be ending anytime

soon, despite the widening finan-
cial crisis, increased catastrophe
losses and deteriorating underwrit-
ing results, experts say.

While current conditions may

slow the rate of price declines, most
rates will remain relatively
unchanged through the end of the
year, they say. 

Only in pockets where
American International
Group Inc. covers harder-
to-place risks, in which a
few other insurers have
expressed interest in com-
peting, might there be a
firmer resistance to rate
cuts, market sources say.

The various factors affecting the
insurance market “are a concern,
but we don’t think they will turn
the market in a major way, and we
don’t expect prices to go up in the

short term,” said Mark Lane, an
analyst with William Blair & Co. in
Chicago.

Recent renewal negoti-
ations showed rate reduc-
tions in the 7% to 10%
range, brokers say.

“Everyone would like
to think the market is
firming, but there is abso-
lutely no evidence of it,”
said Martin P. Hughes,

chairman and chief executive offi-
cer of Hub International Ltd. in
Chicago. “It may just be wishful
thinking,” he said. 

PENSIONS: The
huge drop in asset
values will likely
threaten the fund-
ed status of some
defined benefit
plans. Page 32

See MARKETS page 33

Investment woes
widen for insurers
More companies reveal big credit market losses

By MARK A. HOFMANN

WASHINGTON—American Interna-
tional Group Inc. came under
increasing pressure last
week, when it was forced
to answer questions
before Congress and to
seek additional federal
funds to prop up its ailing
finances.

The new $37.8 billion
credit agreement, which
AIG obtained last
Wednesday, takes its total available
bailout funding to $122.8 billion, of
which it had already borrowed
$70.3 billion late last week.

In addition to grappling with its
financial problems, the New York-

based insurer faced scathing criti-
cism of its business practices,
including a more than $400,000
event at a luxury resort that it

staged shortly after win-
ning its initial govern-
ment bailout.

The hearing by House
Committee on Over-
sight and Government
Reform, which included
testimony from former
AIG executives, was
held to investigate how

AIG’s problems arose, who was to
blame and how the problems
should be addressed, said a commit-
tee spokeswoman.

See AIG page 31See HARTFORD page 32

Pressure builds on AIG
Borrowing spree grows, as does federal scrutiny

HARTFORD’S STOCK DIVES
Warning of investment losses in the
third quarter, Hartford’s stock fell.

Source: financialcontent.com
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Service.
Just Ask Avis.
Aon focuses on delivering value and impact 
to clients, and as a result, more clients 
choose Aon than any other broker.

Just ask Avis. When favorable legislation 
eliminating vicarious liability was passed, 
Aon helped Avis improve the cost of its’ 
Casualty program, resulting in 35+% savings 
in primary liability, 15% savings in its umbrella 
cover, and 14% decrease in the cost of 
collateral, translating into savings of tens of 
millions of dollars.

Does your Casualty program maximize your 
company’s growth, profit and continuity? 
Visit aon.com/service to sign up for a 
complimentary Casualty diagnostic and 
find out how you can experience results 
like Avis.
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Congressional session sees benefits bills pass
Mental health parity,
bills to help reservists
among key successes

By JERRY GEISEL

WASHINGTON—The passage of men-
tal health care benefits parity legis-
lation earlier this month came at
the end of a congressional session
that defied early predictions of grid-
lock on benefit issues.

While enactment of the parity
legislation crowned Congress’
achievements on the benefits front,
the parity measure was just one of
several benefit proposals enacted
during the 110th Congress.

Other benefit measures receiving
congressional approval included:
expanding Family and Medical

Leave Act benefits for military fami-
lies; allowing reservists to cash-out
flexible spending accounts bal-
ances; exempting activated
reservists from the 10% penalty tax
that applies on most pre-retirement
distributions taken from defined
contribution plans; and allowing ill
college students to retain their par-
ents’ health insurance coverage
while on a leave of absence from
their academic institutions.

Many other benefit proposals
failed, but few employers regretted
the demise of some of them, includ-
ing a House-passed bill that would
have required health savings
account administrators to substanti-
ate what HSA distributions were
being used for. Such a change,
experts said, that would have

FEMA, Louisiana officials
strike disaster aid deal
Public entities stand to get less help than hoped

By DAVE LENCKUS

BATON ROUGE, La.—Louisiana
insurance regulators and federal
officials have reached an agreement
under which public entities that
sustain damage in multiple nation-
al disasters could obtain federal aid
to cover some uninsured damage in
every loss, according to state offi-
cials.

But the agreement reached last
week on a Louisiana Insurance
Department program designed to
maximize federal assistance after
national disasters guarantees 
less assistance than state officials
had anticipated and had been
assured by a senior official of the
Federal Emergency Management
Agency.

The Louisiana Insurance Depart-
ment created its
unique program—
which is allowed by
the federal Robert T.
Stafford Disaster Relief
and Emergency Assis-
tance Act—last year
after FEMA an-
nounced it would fol-
low that law more
strictly and, therefore,
reduce aid to public
entities beset my 
multiple disasters of
the same nature. FEMA
then retracted its plan
last year but reinstated it this year
with minor changes.

Public entity broker Nancy
Sylvester said the continual changes
in the amount of FEMA aid that
public entities can expect after a dis-
aster is “upsetting.” 

Every time the issue arises,
“there’s a new change” that puts
public entity risk managers “in a
box,” complained Ms. Sylvester, a
Baton Rouge, La.-based managing
director in the Public Entity &

Scholastic Division at Gallagher
Risk Management Services Inc., a
unit of Arthur J. Gallagher & Co.

Under FEMA’s retooled financial
assistance plan, any public entity
that seeks first-time federal aid to
cover uninsured losses after a
national disaster first must purchase
adequate insurance to cover it
against losses in future disasters of
the same nature. 

If the public entity later sustains
damage to the same properties in a
similar disaster, it would be eligible
for federal assistance only to the
extent that the entity’s insurance
deductible for the second loss
exceeds the entity’s total damage in
the first disaster (BI, Aug. 4). 

But for some perils, such as flood,
wind and earthquake, many public
entity risk managers have trouble

finding affordable cov-
erage, and the cover-
age typically carries
high deductibles, bro-
kers say.

Under Louisiana’s
program, public enti-
ties that cannot find
enough insurance 
to meet FEMA’s cover-
age requirements can
apply for a waiver. 

The Insurance
Department will certi-
fy that a public entity
is eligible for the waiv-

er if the entity can show it has spent
a department-prescribed percentage
of its budget on insurance and still
has not met FEMA’s requirements. 

But under the agreement reached
last week, public entities that obtain
the state certification would be eli-
gible for only partial FEMA aid in a
subsequent disaster. FEMA would
reduce its aid to cover uninsured
damage by the amount of the insur-

See CONGRESS page 30

See FEMA page 6

Wells Fargo, Wachovia 
to proceed with merger 
Combined brokerage could rise in rankings

By JEFF CASALE

SAN FRANCISCO—Wells Fargo &
Co.’s merger with Wachovia Corp.
is moving forward after fellow suit-
or Citigroup Inc. pulled out of nego-
tiations, but the ultimate cost of the
deal remains unclear because of a
legal threat from Citigroup. 

After a week of stalemates, which
included two litigation standstills
among the three parties, San Fran-
cisco-based Wells Fargo and Char-
lotte, N.C.-based Wachovia are pro-
ceeding with their
merger. The deal, ini-
tially announced
between Wells Fargo
and Wachovia Oct. 3,
will combine the two
company’s various
operations, including
their insurance bro-
kerage units.

The roughly $12
billion, all-stock deal could make
Wells Fargo Insurance Services the
world’s fourth-largest insurance
broker, with more than $1.7 billion
in 2007 brokerage revenues, based
on Business Insurance’s latest rank-
ing. The current No. 4, Arthur J.
Gallagher & Co., had $1.46 billion
in 2007 brokerage revenues.

Wells Fargo Insurance Services
currently is the world’s fifth-largest
brokerage, based on 2007 brokerage
revenues of $1.28 billion, according
to BI’s ranking. Wachovia Insurance
Services—now the 12th-largest bro-
ker of U.S. business—recorded bro-
kerage revenues of $422.5 in 2007. 

Analysts previously said the deal
would expand Wells Fargo Insur-
ance Services’ footprint (BI, Oct. 6).

Citigroup had preliminarily
agreed to purchase Wachovia bank-
ing assets for $2.2 billion prior to
Wells Fargo’s offer. But talks ended
last week after significant differ-
ences in the parties’ transaction

structures and their views of the
risks involved made it impossible to
reach an agreement, New York-
based Citigroup said in a statement.

Details of the transaction include
Wells Fargo acquiring all of
Wachovia and its businesses and
obligations, including its preferred
equity and indebtedness, and all its
banking deposits. The two compa-
nies have a firm, binding merger
agreement that Wells Fargo’s Chair-
man Dick Kovacevich said a state-
ment he was confident will be com-

pleted.
Still, Citigroup said it

has strong legal claims
against Wachovia and
Wells Fargo as well as
their officers, directors,
advisors and others for
breach of contract and
for tortious interfer-
ence with contract. 

In a statement, Citi-
group said it plans to pursue these
damage claims in court but decided
against seeking to block the Wells
Fargo/Wachovia deal.

Citigroup filed its lawsuit in New
York State Supreme Court and in
U.S. District Court in Manhattan.
On Friday, a U.S. judge said that it is
possible that a hearing in the feder-
al case may be heard today.

Citigroup is seeking as much as
$60 billion in damages, which
includes $20 billion in compensato-
ry damages and $40 billion in puni-
tive damages. In its complaint, Citi-
group states that Wachovia “agreed
not to negotiate or enter into any
competing acquisition agreement
during the exclusivity period,”
which was negotiated on Sept. 29
and extended through Oct. 6. 

A call seeking comment from
Wachovia was not returned. Wells
Fargo and Citigroup would not
comment beyond their respective
statements. 

AP PHOTOS

Congress acted on a variety of legislation relating to employee benefits in the
run-up to its fall break before the general election. Among the major pieces
enacted was mental health care benefits parity.

BBII VVIIDDEEOO

Two additions to Issues
in Risk Management
In the latest Issues in Risk
Management video segment,
“Staying Current,” a trio of
leading risk managers discusses
how they keep their knowledge
current and build the skills they
need to manage risks effectively.
Also in the Issues in Risk
Management series, leading
Canadian risk managers discuss
the challenges they and their
organizations face in “Risks in
Canada.” Access both at
www.BusinessInsurance.com/
video.

BBII AAUUDDIIOO

Listen to expanded
Mitchell interview online
Business Insurance adds to its
series of in-depth interviews of
industry leaders with a Q & A
with Hilary Mitchell, director of
direct delivery employee medical
service operations at Pitney
Bowes Inc. An expanded version
of Ms. Mitchell’s Page 16
interview is available online at
www.BusinessInsurance.com/
audio.

BBII KKNNOOWWLLEEDDGGEE  CCEENNTTEERR

Expand your knowledge
at a central location
At the Business Insurance
Knowledge Center, you can find a
collection of contributed content,
from Perspective articles by
industry experts to sponsored
content, such as white papers.
There is also a section of court
filings and public documents. Go
to www.BusinessInsurance.com/
knowledgecenter. 

TTHHIISS  WWEEEEKK  IINN  BBII

Podcast takes you
behind the BI headlines
“This Week in Business
Insurance” is a weekly podcast
that reviews the headlines in
each new issue of Business
Insurance and interviews
reporters for insights to the top
stories of the week. Listen at
www.BusinessInsurance.com/this
week or subscribe to this free
podcast on iTunes.

AID for national
disasters is all that
Louisiana’s public
entities can expect
from FEMA, under a
new agreement
reached with the
federal agency.

PARTIAL

ALL STOCK DEAL
would give Wells
Fargo a larger
brokerage operation.

$12B
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By ZACK PHILLIPS

Hospital risk managers should take
steps to ensure that obstetric nurses
do not feel obligated to follow
physician instructions that are
incorrect, says the author of a study
of clinical conflict during labor and
childbirth. 

The online survey asked more
than 100 obstetrics nurses in St.
Louis about the five most common
doctor-nurse conflicts during labor
and childbirth. In four of the five
scenarios, a majority of the nurses
correctly identified the appropriate
response—according to textbooks,
professional associations and the
consensus among nursing experts—
but also said that in practice, they
would not take that action. Three
scenarios involved physician errors
and two involved a doctor’s refusal
to take certain actions.

Kathleen R. Simpson, a perinatal
clinical nurse specialist at St. John’s
Mercy Medical Center in St. Louis
and a clinical professor at St. Louis
University School of Nursing, pre-
sented the findings at the American
Society for Healthcare Risk Manage-
ment’s annual conference Oct. 2-5
in Boston. Audrey Lyndon, an assis-
tant professor in the Family Health
Care Nursing department at Univer-
sity of California, San Francisco, co-
wrote the study.

Ms. Simpson said the results are
important because lawsuits against
hospitals often hold nurses to the
standard of what a “reasonably pru-
dent” nurse would do, but there is
no published data indicating what
specific actions such a nurse would
take during common, clinical con-
flict scenarios. She said the respon-

By JEFF CASALE

NEW ORLEANS—A 5th U.S. Circuit
Court of Appeals ruling that treaties
are not an “Act of Congress” within
the meaning of the McCarran-Fergu-
son Act allows state laws to trump
federal laws pertaining to interna-
tional arbitration.

The impact of last month’s deci-
sion on arbitration agreements
between insurers and reinsurers,
however, is still unknown. 

The case, Safety National Casualty
Corp. and Louisiana Safety Assn. of
Timbermen-Self Insurers Fund vs. Cer-
tain Underwriters at Lloyd’s of London
et al., began about six years ago.
LSAT, a Louisiana workers compensa-
tion insurer, was reinsured by Lloyd’s

underwriters. A rift between the two
companies arose when Lloyd’s
refused to recognize LSAT’s assign-
ment of rights to Safety National

under the reinsurance agreements,
which prompted LSAT to sue Lloyd’s
in U.S. District Court for the Middle
District of Louisiana.

Lloyd’s moved to begin arbitration
hearings, but that motion broke
down when neither side could 
agree on an arbitration board. Fur-

ther, LSAT and Safety National
argued that arbitration violates
Louisiana state law. 

The case was appealed after District
Court Judge John V. Parker ruled that
because of the McCarran-Ferguson
Act, which allows state law to regu-
late the business of insurance with-
out federal government interference,
was not applicable. Judge Parker
ruled that an international 
arbitration agreement—the Conven-
tion on Recognition and Enforce-
ment of Foreign Arbitral Awards—
and federal laws enforcing it, over-
ride Louisiana’s law against arbitra-
tion. 

The question facing the 5th Circuit

Punitive damages,
federal pre-emption
among those on docket

By MARK A. HOFMANN

WASHINGTON—The U.S. Supreme
Court opened its new term last
week with relatively few risk man-
agement-related cases on its docket.

The docket in general “is a little
light in blockbuster cases,” former
U.S. Attorney General Richard
Thornburgh noted in a Supreme
Court preview at the Washington
Legal Foundation last month. The
handful of cases that involve risk
management concerns touch on
familiar issues—punitive damages,
federal pre-emption of state tort

laws and employment rights cases.
Among cases the Supreme Court

has agreed to hear, one involves
Superfund liability. The case, Shell
Oil Co. vs. United States, will be
heard along with a similar case
involving Burlington Northern San-
ta Fe Corp. and Union Pacific Corp.
Both cases center on responsibility
for cleaning up chemicals at a
Superfund site in Arvin, Calif.

The oil company and railroads
say they should not have to pay for
the entire cleanup of chemicals
leaking into the groundwater at a
facility owned by the now-defunct
Brown & Bryant Inc. The facility
stored and distributed toxic chemi-
cals, some of which had been deliv-
ered by Shell. The two railroads
owned part of the land on which
the facility stood.

State and federal authorities sued
Shell, Burlington Northern and
Union Pacific to recover cleanup
costs, but a federal court ruled they
could be held responsible only for
their portion of liability. However,
the 9th U.S. Circuit Court of
Appeals last year ruled that the
three could be held jointly and sev-
erally liable for the cleanup.

What may be this term’s biggest
case in terms of risk management
implications—Philip Morris USA Inc.
vs. Mayola Williams—is slated to
have its third hearing before the
high court as justices on Dec. 3
again tackle the question, albeit
indirectly, of when punitive dam-
ages are so disproportionate to com-
pensatory damages that they

Supreme Court to hear risk management-related cases

Expert calls for action
to cut medical disputes
Doctor-nurse conflicts increase hospital risks 

Ruling on arbitration favors Lloyd’s
Appeals panel rules workers comp dispute can be decided outside court 

See HIGH COURT page 6

See DISPUTES page 29

See ARBITRATION page 10
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A case before the Supreme Court centers on liability issues for cigarette mak-
ers and the relationship between punitive and compensatory damages.

DOCTOR-NURSE COMMUNICATIONS

� Communication between nurses and physicians
in intensive care units accounts for only 2% of
their time, but 37% of the errors.

� Nurses and physicians spend less than 4
minutes communicating during a normal labor.

Source: ASHRM
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Risk Manager of the Year 2009
New cooperation between RIMS and Business Insurance 
Business Insurance is accepting
nominations for the 2009 Risk
Manager of the Year award,
which will feature collaboration
with the Risk & Insurance Man-
agement Society Inc.

The award, which Business
Insurance has presented annually
since 1978, recognizes excellence
in risk management. The maga-
zine created the award program
to commemorate BI’s 10th
anniversary of publication. In
1981, BI added the Risk Manage-
ment Honor Roll, to honor other
outstanding risk managers in cat-
egories not represented by the
Risk Manager of the Year.

As part of the ongoing collabo-
ration with New York-based
RIMS, the society for professional
risk managers will work with

Business Insurance annually to
promote the award, RIMS’ cur-
rent president will join the inde-
pendent panel of judges who
select the winner, and RIMS and
BI will jointly present the award.

“Business Insurance is delighted
to join forces with RIMS to help
celebrate and advance the profes-
sion of risk management,” said BI
Editor Regis Coccia. “RIMS has
always served as an important
resource for BI in understanding
risk managers’ needs, so it makes
great sense for us to collaborate
on this award program going for-
ward.”

Anyone involved in risk man-
agement for a corporation, finan-
cial institution, nonprofit or gov-
ernmental entity can be nomi-
nated for the award.

For information or to down-
load a nomination form, please
visit www.BusinessInsurance.
com/RMOY. The deadline for sub-
mitting Part I nominations is
Dec. 1.

READ the full court document 
at Business Insurance’s
Knowledge Center

The 2008 RMOY winner 
Scott  H. Beckman
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should be overturned (BI, June 16).
“It’s truly déjà vu all over again in

the area of punitive damages,” said
Robin Conrad, executive vp of the
Washington-based National Cham-
ber Litigation Center, which han-
dles litigation for the U.S. Chamber
of Commerce.

Earlier, the justices sent Philip
Morris back to the Oregon Supreme
Court with instructions that the
state court apply the correct consti-
tutional standard in the case, which
involved a state court award of
punitive damages 97 times the
underlying compensatory damages
to the widow of a longtime smoker.
The U.S. Supreme Court had ruled
several times that punitive damages
can be so disproportionate to com-
pensatory damages as to violate the
Constitution, but never drew a line
as to where unconstitutional pun-
ishment began. The court did, how-
ever, strongly suggest that punitive
damages that approached 10 times
compensatory damages were consti-
tutionally suspect.

The Oregon Supreme Court
ignored that admonition and
upheld the award on the basis of a
state procedural rule involving
allegedly erroneous jury instruc-
tions, and Philip Morris again
sought high court review. The court
agreed to review Oregon’s consider-
ation of jury instructions in uphold-
ing the award, but declined to 
take up the question of excessive-
ness.

The Oregon Supreme Court
“thumbed its nose at the Supreme
Court” by its actions, said Ms. Con-
rad during a preview of the new
court session at the U.S. Chamber of
Commerce late last month. “Rogue
state courts like Oregon’s Supreme
Court continue to look for loop-
holes,” she said, adding that she
hoped the U.S. Supreme Court
would use its Philip Morris review to
“finally flex its muscles” and rein in
state courts that ignore it.

Another closely watched case—
Wyeth vs. Diana Levine—involves
the issue of federal pre-emption of

state tort laws. The case focuses on
whether on whether the Food and
Drug Administration’s approval of a
warning label on an anti-nausea
drug pre-empts a state product lia-
bility lawsuit (BI, June 30).

According to court records, Ms.
Levine in 2000 was injected intra-
venously with an anti-nausea drug,
Phenergan, in a method known as
“IV push,” while she was suffering
from migraine-induced nausea.
While the FDA-approved label on
the drug warned that extreme care
must be taken to avoid introducing
the medicine into the patient’s
arteries to prevent serious injuries,
including gangrene, it did not fore-
close push injections entirely.
Unfortunately, the drug was inject-
ed inadvertently into an artery,
which became gangrenous, and Ms.
Levine ultimately lost part of her
arm. 

Ms. Levine sued, contending the
label’s inadequate warning caused
her injuries. Madison, N.J.-based
Wyeth, however, argued that the
FDA’s approval of the label pre-
empted the lawsuit. Both a jury and
the Vermont Supreme Court sided
with Ms. Levine, who was awarded
$6.8 million. Wyeth sought
Supreme Court review. The high
court is scheduled to hear oral argu-

ments in the case on Nov. 3.
Earlier this year, the U.S. Supreme

Court ruled in Donna S. Riegel vs.
Medtronic Inc. that the Medical
Device Amendments of 1976 to the
federal Food, Drug and Cosmetic
Act expressly pre-empt state court
product liability claims challenging
the safety and effectiveness of an
FDA-approved medical device (BI,
Feb. 25). “It’s hard to think about
the Wyeth case without thinking
about the Riegel case,” said former
U.S. Solicitor General Paul Clement
during a Supreme Court preview at
the U.S. Chamber of Commerce.
The high court rendered a “lopsided
pro-pre-emption result” in its deci-
sion, he said.

A handful of employment-related
cases also appear on the high court’s
docket. In Vicky Crawford vs.
Metropolitan Government of Nashville
and Davidson County, Tenn., the jus-
tices will determine whether
employees who cooperate with an
internal investigation of sexual
harassment charges are protected
from retaliation under the Title VII
of the Civil Rights Act of 1964. The
case was brought by a school system
employee who alleges she was ter-
minated because she agreed to be
interviewed about allegations of
sexual harassment made by several
employees against a director. 

The court will also determine
whether employees who received
less credited service time while on
pregnancy leave than disabled
workers can regain that lost time
retroactively to determine the scope
of employee benefits. The case,
Noreen Hulteen et al. vs. AT&T
Corp., applies only to women who
became pregnant before the Preg-
nancy Discrimination Act took
effect nearly 30 years ago. The 9th
U.S. Circuit Court of Appeals last
August ruled that four current and
former AT&T Corp. employees,
who took partially uncredited preg-
nancy leave before the Pregnancy
Discrimination Act’s 1979 effective
date, were entitled to regain the lost
time retroactively. The Supreme
Court will hear arguments Dec. 10
in the case.

ance deductible that the public enti-
ty faced at the time of the previous
disaster, said Dan Jilek, a Baton
Rouge-based insurance specialist
with James Lee Witt Associates who
consults with the Louisiana Gover-
nor’s Office of Homeland Security
and Emergency Preparedness. Mr.
Jilek conducts the first reviews of
waiver applications and then sends
them to the Insurance Department
for separate reviews.

Gallagher’s Ms. Sylvester said the
agreement could leave public enti-
ties short millions of dollars.

OOnnee  qquueessttiioonn,,  ttwwoo  aannsswweerrss
Ms. Sylvester also asserted that

the agreement “doesn’t fit” state-
ments made by FEMA official James
Walke.

In an Aug. 6 e-mail to him, Ms.

Sylvester asked, “If the entity or
nonprofit obtains a waiver prior to
each cat loss from the state (Depart-
ment of Insurance), will FEMA then
reimburse the deductible the 2nd
(or 3rd or 4th, etc.) time around?”

“YES,” replied Mr. Walke, the
Washington-based director of
FEMA’s Public Assistance Division. 

On Aug. 14, Business Insurance
e-mailed Mr. Walke a similarly
worded question.

Mr. Walke replied, “If the Insur-
ance Commissioner certifies that
insurance is not reasonably avail-
able for a damage (sic) facility and
the facility is damaged in a subse-
quent disaster, FEMA would fund
the repairs in the second disaster.”

Mr. Walke was not available last
week to explain why the agency’s
agreement with Louisiana officials
guarantees less aid to public entities
than he said the state’s certification

program would provide.
The state does not agree with

FEMA’s latest interpretation, Mr.
Jilek said. It will look for support for
its position in numerous rulings
issued by FEMA on appeals filed by
various public entities that have dis-
agreed with agency aid determina-
tions after earlier disasters, Mr. Jilek
said. State officials hope any sup-
port for its position would convince
FEMA officials to cover all unin-
sured costs for public entities that
obtained a state waiver, he said.

While the state and FEMA do not
have an adversarial relationship, the
state would ask Congress for help if
FEMA eventually does not modify
its position, Mr. Jilek said. 

The agreement also dealt with
how the Louisiana Insurance
Department would track which
facilities were covered by the state’s
insurance certification program.
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Disability is a significant risk for
workers, but relatively few are
insured for it. The Hartford Finan-
cial Services Group Inc. in Hart-
ford, Conn., is a major provider of
life, disability and property/casual-
ty coverages through employers and
groups, such as associations. Ron
Gendreau, executive vp of The
Hartford’s group benefits business,
spoke recently with Business Insur-
ance about trends in disability.

Q: What are some of the trends in
group life and disability benefits?

What we’re seeing as a trend
that’s racing is companies are
really being challenged and
forced to do a lot more with few-
er people on the HR side. They’re
looking for carriers and producers
to help them. To the extent that
we can relieve them, provide sim-
pler, easier processes, we’re doing
them a service.

The group marketplace has
operated pretty much the same
way for years. The model for
group life and disability is not
very different from the health
care model. Essentially, compa-
nies have put business out to bid
or have the option to go out to
bid, and there’s been a fair
amount of churn in the market-
place. When you look at the
group marketplace, there aren’t a
lot of new Coca-Cola Co.’s being
started every week or every other
week. So the marketplace
has been growing at about
a 5% to 7% clip for quite a
while.

In order for us to grow
at double the rate of the
industry, we have to start think-
ing of ourselves as a different
player. We see The Hartford as
being able to help employers and
their HR heads with total absence
management. Trying to keep up
with all of the laws, federal and
state laws, is very, very demand-
ing. It’s tough for carriers to keep
up with it, let alone people in a
small HR department. From The
Hartford, we want to be more
than just an insurance provider.
We want to be someone that can
help the employer satisfy their
total absence management needs,
in a very cost-effective way, in a
very compliant way. The compli-
ance risk is probably the biggest
risk that employers need to be
paying attention to. From our
perspective, we want to be that
solution. We have been providing
a total absence management solu-
tion. We see that ultimately
extending all the way to workers
comp as well. It could be work-
related or nonwork-related. It
could be short-term. It could be
long-term. The employer doesn’t
have to look at five different pro-
grams and say, “Do these tie
together or not?” The fact is, a lot
of times they do. 

Most disabilities occur because
of sickness. Most people think
they occur because of accidents.
Regardless of the source, whether
it’s sickness or accident, what we
see on the disability side, the
employer will also be seeing 
on the medical side. They’re
much more aligned than people
think.

Q: How big is the risk of disability
for workers?

As a society, we have too many
people who are vulnerable. None
of us believes that there is a likeli-
hood of being disabled. We did a
survey six months ago of people
making between $50,000 and
$100,000 a year. That’s a repre-
sentative sample of America.
Ninety-five percent of consumers
surveyed said they’d have to
change their lifestyle if they lost
part of their family’s income for
three to six months. Seventy per-

cent said they’re meeting their
expenses with little or nothing
left over after bills are paid. Twen-
ty-five percent of those people
surveyed thought there was a
greater chance of them winning
the lottery than of their becom-
ing disabled. Let me give you a
statistic on disability. One in sev-
en people, during their working
lifetime, will have a disability that
runs for about a five-year period.
That’s staggering. That’s very
inconsistent with what the per-
ceptions are. 

Q: Why do people not see the whole
risk?

To me it’s a combination of just
being low-incidence and that
people don’t want to believe it
could happen to them, and they
don’t understand how big of a
risk it is. You own a home. Do
you have home insurance? The
chance of your house burning
down is fairly remote, right? But
you buy it. The same with car
insurance. We protect those assets
more so than we protect the pay-
check. The paycheck, if you think
about it, is actually a more sub-
stantial loss. 

&Answers

THE FULL TEXT of this abridged BI interview is
at www.BusinessInsurance.com/QandA.
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Protect that paycheck
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FEMA: La. reaches public entity accord 
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High court: Risk management on docket

AP PHOTOS

The U.S. Supreme Court will hear
drugmaker Wyeth’s challenge of an
award to Diana Levine, who lost part
of her right arm to a medical error.
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Congressional action
a praiseworthy model
WITH THE CONGRESSIONAL session now over, we want to
commend federal legislators for the actions they took on several
benefit issues.

Chiefly, recognition is due not just on the passage of mental
health care benefits parity legislation, whose time had come, but
also on the process that led to enactment.

This wasn’t another all-too-common situation in which a
handful of legislators and their staffs developed proposals and shut
out most everyone else, with the result—not surprisingly—being
legislation that was poorly drafted and needing almost immediate
revision after enactment.

Instead, the business
community—at least those
members who chose to be part
of the process—along with
insurers and mental health
providers all worked together
to come up with a reasonable
and balanced piece of
legislation. The path to
enactment of the parity
legislation should be a model
for legislators to follow when
they turn—perhaps as soon as
next year—to comprehensive
health care reform legislation.

Lawmakers also deserve praise for other benefits legislation that
passed this year.

For example, Congress over the summer approved a measure
that allows employees called to active duty in the military reserves
to cash in unused health care flexible spending account balances.
Reservists often are unable to use up an FSA while deployed in, for
example, Iraq, and that problem finally has been addressed fairly.

Another military-employee benefits issue Congress resolved was
expanding the Family and Medical Leave Act in several ways, such
as allowing close family members to take up to 26 weeks of leave
under the FMLA to take care of an injured or ill service member.
Given the sacrifices military families make when a member is called
up from the reserves, such an expansion of FMLA benefits strikes us
as more than reasonable and in the national interest.

Risk managers’ agenda
deserves swift decision
RISK MANAGERS owe the now-adjourned Congress thanks for
approving the most important risk management legislation of the
past two years—an extension of the federal terrorism insurance
backstop before the program expired. But that was nearly a year
ago, and Congress left some significant risk management-related
issues unresolved.

Hopes had been high that lawmakers would be able to pass
legislation streamlining the regulation of reinsurers and surplus
lines insurers and perhaps approve a measure creating a new Office
of Insurance Information within the Treasury Department as well. 

Both measures enjoyed widespread support from risk managers,
insurers and brokers, and the surplus lines and reinsurance reform
measure passed the House with ease. But the snowballing financial
market crisis shoved both matters off the legislative stage during
the final days of this Congress.

The enactment of the seven-year extension of the federal
terrorism insurance program was a signal achievement and one that
makes it easier for risk managers and insurers to sleep at night. We
hope that the new Congress that convenes in January will move
swiftly and decisively on those items on the risk management
agenda that fell by the wayside as the credit crisis took center stage.

The path to enactment
of the parity legislation
should be a model for
legislators to follow
when they turn to
comprehensive health
care reform legislation.
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‘Green’ energy
needs a boost
from insurers
As industry strives to develop
ways to produce cleaner energy,
the insurance industry must play
a role in supporting those efforts,
says Philip J. Edmundson,
chairman and chief executive
officer of brokerage William
Gallagher Associates in Boston.
While several insurers have
introduced products that offer
protection to companies
producing more environmentally-
friendly products and resources,
more innovation is needed to
ensure that those firms are
adequately protected, he says.

READ
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ONLINE
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Q Has your company
begun reviewing its job

descriptions and reasonable
accommodation protocols 
to assure compliance with 
the new ADA Amendments Act? 
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was whether the international arbi-
tration convention, or treaty, was
self-executing. A self-executing treaty
between nations is effective without
supporting legislation. The judges
therefore had to determine if the
treaty was an “Act of Congress.” 

The 5th Circuit decided that it was
not.

“There is no apparent reason why
Congress would have chosen to dis-
tinguish in the McCarran-Ferguson
Act between treaties that are self-exe-
cuting and those that are not,” 5th
Circuit Judge Priscilla R. Owen wrote
in the court’s decision. “It is undis-

puted that if the provisions in the
Convention on Recognition and
Enforcement of Foreign Arbitral
Awards directing courts to enforce
international arbitration agreements
were self-executing, then the McCar-
ran-Ferguson Act would have no pre-
emptive effect because self-executing
treaties are not an ‘Act of Congress.’”

Julius Rousseau, an attorney who
specializes in insurance and reinsur-
ance with New York-based Herrick
Feinstein L.L.P., said the Louisiana
law against arbitration is ultimately
trumped by the convention treaty in
this instance as it was determined
that the international convention
was not an Act of Congress.

Thus, state laws barring arbitration
in insurance matters are superseded
by the international arbitration
agreement. The McCarran-Ferguson
Act does not apply in this situation as
it only applies to a treaty that is sup-
ported by federal legislation, accord-
ing to the 5th Circuit.

“The reasons Louisiana prohibits
arbitration are not clear based on its
provisions,” Mr. Rousseau said.
“There may be a different clause in
the reinsurance agreement for LSAT
and Safety National if they were rein-
sured with a U.S.-domiciled reinsur-
er. This ruling raises the question if
Lloyd’s and other offshore insurers
are aware of individual state laws

when it comes to arbitration.”
Francine Semaya, member chair of

New York-based law firm Cozen
O’Connor’s corporate and insurance
regulatory practice, said that the 5th
Circuit decision won’t change the
way business is done between inter-
national reinsurers and their clients,
but it might spur some of them to
tighten their language in arbitration
clauses.

“The decision raises an important
issue, especially in regards to federal
regulation of insurance, which is
something that is looming right
now,” Ms. Semaya said.

Jeff Stempel, professor at the
William S. Boyd School of Law at the
University of Nevada Las Vegas, said
that he was persuaded by the court’s
ruling and thought the court may be
trying to “evolve the law” surround-
ing the McCarran-Ferguson Act in
regards to arbitration between insur-
ers.

“I think it’s a form of judicial
activism that says we are trying to
read the laws as narrowly as we can,”
Mr. Stempel said. “It doesn’t draw the
distinction between self-executing
treaties and treaty treaties. There
should be a clearer statement in the
law or a modification to McCarran-
Ferguson.”

The case has been remanded to the
district court, where the judge will
have to decide whether to proceed
with arbitration of the LSAT case.
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Arbitration: State law trumps McCarran concerning international treaties
‘The decision raises an
important issue,
especially in regards to
federal regulation of
insurance, which is
something that is 
looming right now.’ 
Francine Semaya, 
Cozen O’Connor
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Disability
battle taps
integration
Strategy ups effectiveness

By SALLY ROBERTS

More employers are looking to inte-
grate their disability and leave pro-
grams with various health manage-
ment efforts to reduce health care costs
and create a healthier, more productive
workforce, experts say.

By closely connecting short- and
long-term disability, family medical
and other leave programs with medical,
behavioral health, disease management
and wellness programs, employers are
better able to identify at-risk employees
before they file a disability claim, advo-
cates say. They also are better able to
intervene with programs designed to
assist employees in improving their
health and returning to work.

Disability and medical programs that
are integrated have been shown to result
in shorter-duration leaves, quicker
return-to-work rates and fewer employ-
ees on short-term disability moving to
long-term disability (see story, page 14). 

The efforts are not merely about
reducing health and disability costs.
Employers also are looking to integra-
tion as a way to reel in lost productivi-
ty due to absenteeism and presen-
teeism, which studies show cost
employers billions of dollars a year. 

“Employers have come to realize that
having a healthy and productive work-
force is part and parcel to their business
strategy and business success, whereas
for so long employers just saw benefits
as a cost of doing business or an attrac-
tion and retention strategy,” said Tom
Parry, president of the Integrated Bene-
fits Institute, a San Francisco-based
nonprofit health and productivity
research firm.

“The mindset has really become: If
we invest in employee health, not only
will employees be healthier but they
won’t be absent from work and they
will be more productive while at work.
That’s the magic of this whole thing,”
Mr. Parry said of integrated programs.

For their part, health insurers have
responded by offering employers single-
source solutions for their disability and
health management needs that also

See INTEGRATION next page



include valuable integrated data.
Such data, experts say, give employ-
ers a better picture of where their
health care and lost productivity
costs are coming from in addition to
the ability to evaluate various pro-
grams’ strengths and weaknesses. 

While such solutions have
become available, many employers,
especially larger ones, continue to
use a multiple-vendor approach and
outsource their data to integrated
data warehouses, experts say (see
story, page 16).

Several years ago, the focus of
integrated disability management

was on coordinating workers com-
pensation with short- and long-
term disability programs. But the
difficulties of integrating a national
disability program with a state-
based workers comp program
proved too difficult, experts say.

Employers then realized that they
had sick leave, family medical leave
and disability programs that were
consistent nationally and asked,
“Why can’t we integrate that with a
consistent national medical benefit
and leave workers comp alone after
once being burned there?” said Dr.
Miles Snowden, executive vp-clini-
cal strategy for UnitedHealth Group
Inc. in Atlanta, referring to the prior

integration difficulties.
Integrating disability and health

management, experts say, makes
more sense and drives results.

Having both a disability and
health plan with one insurer allows
the insurer “to proactively manage
health and productivity issues that
face an employer, because we
address the employees’ needs holis-
tically,” said Adele Spallone, head of
clinical services for disability and
absence management at Aetna in
Plantation, Fla.

Such disability and health inte-
gration, which Aetna describes as a
“process,” starts with identifying
and then proactively reaching out
to members with medical condi-
tions that could potentially lead to

disability claims, Ms. Spallone said.
“If the employee goes out on dis-
ability, we proactively engage the
medical clinicians we have…to
make sure that that employee is
receiving the right care and identify
potential disease management trig-
gers,” she said.

Last year, Aetna launched a new
Integrated Health Solution product,
which combines medical, behav-
ioral health, long- and short-term
disability, disease management and
wellness programs. By integrating
clinical and system capabilities
across products, health care man-
agement professionals can work
together to provide health and well-
ness services tailored to specific con-
ditions, Aetna said.

“There’s a lot of value and obvi-
ous connection between integrating
health care and disability, because
every disability is a medical event,”
said Katie Dunnington, assistant vp
of CIGNA Group’s wellness, ab-
sence and productivity program in
Bloomfield, Conn.

A 2007 internal analysis of
CIGNA’s medical and disability
claims, for example, found that
employees with disability claims
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Approaches
sped workers’
jobsite return
Employees out on short-term
disability are likely to miss
less work and have a higher
return-to-work rate when
their employers have inte-
grated medical and disability
programs, according to inter-
nal studies conducted by two
health insurers. 

In 2005, Aetna Inc. ana-
lyzed claims incurred
between April 2003 and Jan-
uary 2005 and compared
short-term disability dura-
tions of evenly split groups of
members, one with only an
Aetna disability policy and
the other with an integrated
Aetna medical and disability
program. Aetna found that
the duration of short-term
disabilities for members with
an integrated program were
4.5 days less than those with
only a disability policy. Addi-
tionally, the study showed
that while 5% of disability-
only members moved from
short- to long-term disability,
only 2.2% of members with
an integrated plan did so.

Likewise, a 2007 CIGNA
HealthCare analysis of indi-
viduals covered by the insur-
er’s integrated medical and
disability programs showed
that those who took short-
term disability leave were
37% more likely to return to
work compared with mem-
bers in nonintegrated disabil-
ity-only plans.

—By Sally Roberts
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Integration: Strategy weds worker health and corporate productivity 

See INTEGRATION page 16

‘If we invest in employee
health, not only will employees
be healthier but they won’t be
absent from work and they will
be more productive while at
work. That's the magic of this
whole thing.’
Tom Parry, 
Integrated Benefits Institute
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made up only 5% of the employee
population yet represented 37% of
employee medical costs. 

“We’re not just focused on medi-
cal costs, but very much are looking
at how to minimize unscheduled
time away from work,” Ms. Dun-
nington said.

Employees that are on intermit-
tent family leave, for example, are
five times more likely to file a short-
term disability claim than employ-
ees not on family leave, she said. So
when an employee asks to take time
off under the Family and Medical
Leave Act, that employee is “waving
a big white flag” that they may be
having trouble, and that’s when he
or she can be referred to the
employee assistance plan, she said.

CIGNA began offering its single-
source integrated solution, called
Disability & HealthCare Connect,
in 2003. Offerings differ depending
on the additional programs an
employer has with CIGNA, such as
an EAP, disease management and
FMLA administration, but the pro-
gram includes disability and medi-
cal leave at minimum.

Technology systems are linked,
enabling each program to share
information, and data is pooled for
further analysis, Ms. Dunnington
said.

In addition to linked technology,
integration also can take the form
of a common contact point and
intake process for absences and dis-
abilities, integrated claims data and
integrated care management,
experts say.

There is not, however, a single

integrated claims administration
system for all of the programs
offered today, said Tom Klett, senior
consultant in Watson Wyatt World-
wide’s Stamford, Conn., office.
“There’s a lot of toggling back and
forth” between systems, he said.

But to effectively manage a com-
plex illness from the time an
employee takes a leave until the
worker returns to the job, “physical
co-location” is needed, Dr. Snow-

den said. At UnitedHealth, “the
nurses and physician leaders who
manage medical illness are literally
sitting beside the disability and sick
leave management nurses,” he said.
Such an approach not only allows
for better corroboration among
clinicians but also is a more effec-
tive way to get that employee back
to work sooner, Dr. Snowden said.

The Minnetonka, Minn.-based
health insurer teamed with Sedg-
wick CMS earlier this year to launch
an advanced integrated medical
and disability program for large
employers. Under the program,
UnitedHealth provides medical,
wellness and EAP services, while
Sedgwick CMS provides administra-

tion of workers comp, disability and
absence management services.

The program offers employees a
single point of contact for all
absence-related needs in addition to
integrated data reports so employers
can better manage employee health
and productivity.

Coordinating disability, absence
management and health manage-
ment has caught the attention of
Providence Health & Services, a
Seattle-based nonprofit health care
system. Over the past year, Provi-
dence’s Oregon region has attempt-
ed to reduce the number of
unscheduled leaves of absence with-
in its hospitals.

“Ultimately when we look at dis-
ability management and the inte-
gration that we have to date, it’s
really centered on what’s occurred.
What we want to move to is a mod-
el that eases the way for our
employees and helps prevent the
progression of a medical issue from
having an impact on the workplace
and workforce,” said Adrienne
Paler, regional manager disability
and ADA for Providence in Port-
land, Ore.

“There really are 30 different fla-
vors of IDM, so we’re not looking
for one to pull off the shelf and
implement,” said Judy Samples,
regional director of human
resources at Providence. “We’re in
the early stages of developing what
the new model will look like.”

“We do know…we want it to
have a positive impact on the work-
place with regards to outcomes,”
Ms. Paler noted. “And the outcome
we want is for (employees) to be
healthy and happy at work.”

Hilary Mitchell is director of direct
delivery employee medical service
operations at Pitney Bowes Inc. in
Stamford, Conn. In that position, she
has direct responsibility for managing
short- and long-term disability and
family medical leave for 23,000 U.S.
employees. Ms. Mitchell also is in
charge of employee clinics at Pitney
Bowes’ locations in Connecticut;
Appleton, Wis.; Spokane, Wash.;
and Lanham, Md.

Q: Why did Pitney Bowes decide to
incorporate behavioral health into its
disability management program?

Pitney Bowes has always had a
philosophy that our mental
health benefits are equal to our
other medical benefits. We have
never treated them differently. So
it was a natural step to treat men-
tal health equally in our disability
program.

Q: What are some of the
psychological barriers that typically
inhibit employees from returning to
work after an illness or injury?

The No. 1 barrier we see is anxiety,
and the longer an employee is
out of work, the higher the
anxiety level becomes. We
could have an employee who
is uncooperative or not com-
pliant with their treatment plan.
Sometimes, albeit rarely, we could
have a provider who is uncooper-
ative and not supporting the
return-to-work initiative. 

Other barriers could be work-
specific, such as stress on the
worksite or issues involving rela-
tionships with co-workers or man-
agers prior to going out on disabil-
ity. Finally—we don’t see this one
a lot, but I have to list it—there
could be medication side effects
that could pose potential safety
issues. If someone is operating
machinery or driving a car, we
could not return them to work if
there is any sort of medication
side effect.

Q: Why did Pitney Bowes decide to
partner with an outside vendor
rather than use its internal disability
management program? (Its in-house
disability management department in
Shelton, Conn., is staffed with
registered nurses and a full-time
medical doctor.)

At the inception of the unit, psy-
chiatric and substance abuse 
treatment was fully managed in-
house. We had a nurse on our staff
who was a former psychiatric
supervisor, so she had that level of
expertise. However, it was not a
perfect model because if that
nurse was on vacation or out ill,
we did not have the backup. And,
as good as our nurse was, there
were delays in getting referrals. We
elected to partner with an external
vendor.

Q: How many people are generally on
disability at the same time?

On an annual basis, we run about
2,500 claims companywide in the
United States.

Q: What vendor did Pitney Bowes
choose and why was that particular
vendor selected?

We chose a very well-regarded
vendor, ValueOptions (based in
Norfolk, Va.) One of the key rea-
sons we chose ValueOptions was
we had a very successful existing
relationship with them. ValueOp-
tions provides our (employee
assistance plan) services, and they

also provide our mental health
and substance abuse network. We
wanted a vendor for continuity of
care, that if someone was already
seeing a mental health provider
and went out on disability, they
could continue to treat with that
same provider.

Q: What were the results of this
partnership? 

It was very, very interesting. Our
reasons for entering the partner-
ship were not financial. We were
really looking at quality of care.
We recognized we only had one
nurse doing the service, we were
vulnerable to the loss of key per-
sonnel and we had the lack of
immediate psychiatric oversight.
Well, we not only resolved those
problems, but we also decreased
claim duration by 40%. And that
was really a secondary gain. The
key driver behind that was getting
the patient immediately evaluat-
ed, getting a care plan immediate-
ly in place and just greatly increas-
ing access to services.

Q: What would you advise other
employers that are considering
incorporating behavioral health into
their disability management and
return-to-work programs?

I would highly recommend it. The
feedback we receive from our
managers, our HR professionals
and our own employees is that
this is just a very, very valuable
service.

&Answers

LISTEN to the full podcast of the interview
at  www.BusinessInsurance.com/Audio.
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Single- and multiple-vendor administration
approaches have advantages, disadvantages
There are two approaches
employers can take when they
integrate disability and health
management: use one vendor to
administer all of their programs
or use multiple vendors for spe-
cific services.

Several health insurers recent-
ly launched integrated offerings,
often partnering with other ven-
dors, to give employers a single-
source solution.

Such an approach can be more
cost-effective and seamless,
experts say, but a single vendor
may not excel in each of the var-
ious programs.

As such, some employers favor
a multiple “best in class” vendor
approach, experts say. While
such an approach is appealing, it
can be more cumbersome as
employers are responsible 
for making sure each vendor is
willing to work with other ven-
dors and share data to have a tru-
ly integrated program, experts
say.

When it comes to vendors, it
generally “depends on the size of
the employer,” said George
Faulkner, a principal specializing

in absence management for Mer-
cer L.L.C. in Princeton, N.J.
“Smaller employers are more
interested in the administrative
ease and are more likely to go
with a single vendor, whereas
larger employers tend to want
best in class and may have more
clout with vendors to tell them
to cooperate and work with each
other,” he said.

“We still see a lot of interest in
best-in-class purchasing strate-
gy,” said Dr. Miles Snowden,
executive vp-clinical strategy at
UnitedHealth Group Inc. in
Atlanta. Part of the reason few
employees are using a single-
source provider is that the deci-
sion has to come from two differ-
ent sources, human resources,
which oversees health care, and
disability, which tends to be
overseen by finance, he said.
One has to sell to two different
parties at the same time in order
to get uptake on this product, he
said.

While Aetna Inc. will work
with other providers on request,
“the beauty of having several
programs with Aetna is that we

have a shared platform—a com-
mon clinical system that the
clinicians in disability and clini-
cians in medial use,” said Adele
Spallone, head of clinical services
for disability and absence man-
agement at Aetna in Plantation,
Fla. 

That shared platform allows
clinicians to see medical infor-
mation, lab results and pharma-
ceutical records in real time and
provide integrated reports for
employers, “which we would not
be able to do if it was through an
external vendor,” Ms. Spallone
said. Those outside vendors must
be willing to release information
and share data, which she said is
a lot more challenging.

Experts pointed out that while
a single-source vendor can pro-
vide integrated data, employers
utilizing multiple vendors often
engage outside data warehouse
firms such as Eden Prairie,
Minn.-based Ingenix Inc., which
is a UnitedHealth-owned data
warehouse, and Medstat at unit
of Ann Arbor, Mich.-based
Thomson Reuters.

—By Sally Roberts
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Integration: Improves worker return rates 

‘The outcome we want is
for (employees) to be
happy and healthy at
work.’
Adrienne Paler, 
Providence Health & Services
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By LOUISE ESOLA

Falling on an icy sidewalk while
shoveling snow could result in
bruises and a day or two off work
for an employee in his or her 20s,
experts say those same events could
result in major injuries and signifi-

cant sick leave for older workers.
“The fact of the matter is older

workers have higher incidence (of
injuries) and slower recovery,” said
Carol Tavella, Devon, Pa.-based
senior manager with SMART Busi-
ness Advisory & Consulting L.L.C.

For employers, that means more

time until that worker returns to the
job, less productivity and, eventual-
ly, higher disability costs, experts
say.

In a 2006 study, the U.S. Bureau
of Labor Statistics found that the
median number of days off work for
all workers suffering injuries or ill-

nesses was seven; for workers age
55-64, the figure jumped to 12 days;
for workers 65 and older, the medi-
an time off was 15 days. 

For the most part, such absences
would fall under short-term disabil-
ity, which generally picks up where
paid sick leave expires and can typ-

ically cover workers for three to six
months.

Tom Klett, a Stanford, Conn.-
based senior consultant with Wat-
son Wyatt Worldwide, said despite
concerns from companies regarding
absenteeism among older workers,
most of these experienced employ-
ees will avoid short-term leave
whenever possible for fear of losing
their job. 

“People want to hold onto their
jobs, especially in this economy”
Mr. Klett said. 

This, in turn, keeps workers on
the job when they haven’t fully
recovered from minor injuries and
may result in major injuries later
on, he said.

“Here’s where the concerns are
manifesting, in longer-term disabil-
ity,” Mr. Klett said. 

As for long-term disability, or dis-
ability that lasts anywhere from a
year to until an employee reaches
retirement age, statistics show
spikes in those figures for older
workers.

For example, the Social Security
Administration said 67% of Social
Security Disability Insurance

awardees in December 2007 were 50
or older. The government’s SSDI
program is available to those who
have been deemed disabled for at
least a year or who have been diag-
nosed as permanently disabled.
This program, often tapped by dis-
abled workers to supplement their
long-term disability income, is
notorious for its backlog of appli-
cants and its tough standards. Nev-
ertheless, the demand for SSDI is
growing, said Dan Allsup, a director
with Allsup Inc., a Belleville, Ill.-
based private firm that assists dis-
abled workers in collecting benefits. 

Experts say employer-based dis-
ability, a benefit to which the Social
Security Administration estimates
about 30% of workers have access,
is also expected to grow consider-
ably as the workforce ages.

“I can see how employers are
looking at this when dealing with
older generations of workers,” said
SMART’S Ms. Tavella. “Individuals
are staying in the workforce
longer.”

However, not everyone believes
an increase in disability claims is an
issue about aging. Helen Darling,
president of the Washington-
based National Business Group on
Health, said an increasing number
of workers, regardless of age, are
becoming more susceptible to
injuries because of the health of 
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As workforce ages, employers can expect higher disability costs
Median number of days off to recover from an injury increases as workers get older, BLS study finds

‘The fact of the matter is
older workers have higher
incidence (of injuries) and
slower recovery.’ 
Carol Tavella, SMART Business
Advisory & Consulting L.L.C.
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the current population.
“This is much more a function of

health than age,” said Ms. Darling,
who cited the example of a healthy
55-year-old worker vs. an obese 25-
year-old employee. “We cannot
assume that older workers are less
productive and more prone to
injury than younger workers.”

For employers that are trying to
gauge their potential exposures,
Paul Botkin, a Dallas-based senior
vp at Aon Consulting, points to pre-
dictive data analytics. These pro-
grams aim to collect data from an
employer’s workforce, such as

health assessments and risk factors,
and use that same data to create
programs to keep the company’s
workforce strong and healthy.

“Employers want to predict
which population (of employees)

that is likely to suffer injuries,” Mr.
Botkin said. “Employers want to
look at the data and see what they
can do to encourage employees to
be more proactive.”

While many employers already
gather data about their employees,
by way of health assessments and
questionnaires, and may even have
wellness programs, older workers in
particular might benefit from gym
memberships to keep them fit and
strong. Companies could pay all or
part of the gym membership cost,
he said.

“What you can do is say to peo-
ple that there are some things you
can do to avoid injuries, like stretch-
ing, strength training and physical
therapy,” Mr. Botkin said. “What
you want is an employer to help
promote a physically healthy popu-
lation,” regardless of age.

Watson Wyatt’s Mr. Klett said
companies see wellness as the ticket
to not only maintaining a healthy
workforce but also zeroing in on
their own disabled workers. 

“When employers reach the
point where (a worker) is out (on
long-term disability), companies
often do everything they can and
give employees all the services they
need to get them back,” Mr. Klett
said.
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DAYS AWAY FROM WORK
Distribution of days away from work involving nonfatal occupational 
injuries and illnesses in 2006.

Source: U.S. Bureau of Labor Statistics
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Disability: Costs increase as workers age
‘This is much more a function of health than
age. We cannot assume that older workers
are less productive and more prone to injury
than younger workers.’
Helen Darling, 
National Business Group on Health
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By ZACK PHILLIPS

A lawsuit attacking disability insur-
ers’ practice of requiring claimants
to seek Social Security benefits
could result in higher premiums for
employers offering disability cover-
age, observers say. 

In United States of America, ex rel.
Patrick J. Loughren vs. UnumProvident
Corp. and GENEX Services Inc., the
plaintiffs accuse Chattanooga,
Tenn.-based Unum Group of illegal-
ly pushing many claimants to seek
disability benefits from the Social
Security Administration even
though they did not meet the agen-
cy’s stringent qualifications.

Unum officials say the case has
no merit. The trial, which began
Sept. 22 in U.S. District Court in
Boston, is ongoing.

The suit has called into question
a nearly universal practice in the
long-term disability insurance
industry: Most long-term disability
policies require claimants to request
Social Security disability benefits
and reduce the insurer’s payout by a
commensurate amount. The suit
argues that Unum’s practice
amounted to filing false claims
because the company helped
claimants who it knew did not meet
Social Security’s more restrictive
definition of disability to apply and,
in some cases, receive the benefits.

In 2007, 7.1 million disabled U.S.
workers received Social Security
payments, according to the Council
for Disability Awareness in Wash-
ington.

Disability insurers point out that
Social Security offers benefits that
private disability policies do not, so
it makes sense to encourage
claimants to apply. 

Industry observers warn that the
Social Security “offset,” as the reduc-
tion/reimbursement provision is
known, is what allows disability
insurers to keep their pricing low.
Group long-term disability insur-
ance costs on average between $212
and $224 a year per worker, accord-
ing to the Windsor, Conn.-based
consultant LIMRA International Inc.

Regulatory or legal changes
affecting disability insurers’ ability

to help claimants seek Social Securi-
ty benefits likely would boost pre-
mium levels, the observers say. 

“Premiums are based on what
insurance companies expect to pay
and, unfortunately, if they’re going
to end up paying a lot more, insur-
ance companies are no different:
They’re going to pass on that cost to
the people buying those policies,”
said Andrew J. Bernstein, vp law at
Disability Risk Management Ser-
vices Inc., a Westbrook, Maine-
based provider of turnkey disability
risk management products. 

About 40 million U.S. residents
have employer-sponsored long-
term disability insurance, according
to America’s Health Insurance
Plans, a Washington-based associa-
tion that represents insurers. About
30% of private-sector employees
have such income protection.

Long-term disability insurers
receive about 200,000 new claims
annually, according to AHIP.
Unum, one of the largest such
insurers, said it receives about
50,000 new long-term disability
claims each year.

In the Boston case challenging
the actions of Unum, which
changed its name from UnumProv-
ident to Unum Group in early 2007,
and its former GENEX unit, which
it sold in March 2007 to a unit of
private equity firm Stone Point Cap-
ital L.L.C., Unum is accused of forc-
ing claimants to apply for Social
Security disability when the insurer
knew many were ineligible. The suit
alleges violations of the federal False
Claims Act.

While private disability insurance
policies typically cover an injury that
doctors expect to prevent a claimant
from performing his or her current
occupation, Social Security requires
that the injured or ill claimant be
unable to perform any job. 

The Social Security Administra-
tion encourages all applicants who
think they may be permanently dis-
abled to apply, but insurance indus-
try critics say the allegation that
Unum directed unqualified appli-
cants to the Social Security Admin-
istration is significant because
investigating applicants costs an

average of about $1,300 per claim,
according to the complaint. And
the Social Security Administration
has a lengthy backlog of claims. The
agency says it now takes an average
of 82 days to review a new claim—
down from 88 in 2006—and an
average of nearly 18 months to rule
on a claimant’s hearing request.

Critics say insurers’ method of
convincing sometimes reluctant
claimants to seek Social Security
benefits—reducing their benefits by
the amount of the expected offset, if
claimants do not apply—proves
insurers know what they are doing
is wrong.

“This wasn’t an accident; this was
a business plan,” said Patrick Burns,
director of communications at the
Washington-based Taxpayers
Against Fraud, who has followed
the case. “Someone at Unum had
sat down and figured out the odds:
‘We’ll put in 100 (Social Security
claims) and maybe they’ll grant
50….Anything they let through is
just money to us,’” Mr. Burns sug-
gested.

The Department of Justice
declined to join the suit and Unum
declined comment. 

CCoonnggrreessssiioonnaall  aatttteennttiioonn
The allegation, and a report in

the New York Times, prompted Sen.
Charles Grassley, R-Iowa, to write a
July letter to Unum, Philadelphia-
based CIGNA Corp.—the subject of
a similar, ongoing lawsuit also in
U.S. District Court in Boston—and
seven other disability insurers to
express concern and request infor-
mation about their Social Security
disability practices. A hearing on a
motion to dismiss the CIGNA case
is scheduled for Dec. 18.

In a response letter, America’s
Health Insurance Plans noted that
even if private disability insurers
forwarded all claimants to the Social
Security Administration, they
would comprise only 8% of the 2.5
million claims it receives annually.

AHIP also noted that in many dis-
cussions of the processing backlog,
Social Security Administration
Commissioner Michael Astrue has
never attributed the disability claim

backlog to private disability insur-
ers’ practices; Mr. Astrue has blamed
the backlog on budget cuts, a
shrinking workforce and escalating
claims as baby boomers retire, the
industry response letter said. 

Many industry observers regard
the allegations as specious. Waiting
to apply for Social Security disabili-
ty benefits until certain an injury
will cause a year’s worth of disabili-
ty would be foolish, given the pro-
cessing backlog and the unpre-
dictable nature of many injuries
and illnesses, said Barbara Moun-
tain, director of marketing and
client relations at Jefferson City,
Mo.-based Integrated Benefits Inc.,
which specializes in Social Security
advocacy.

“You don’t know what’s going to
happen,” Ms. Mountain said. “You
don’t know where the claim is
going.”

Ms. Mountain, whose experience
includes seven years as an insurance
specialist at the Social Security
Administration, said the federal dis-
ability benefits also include Medi-
care and likely would boost a
claimant’s future retirement benefits
because of how those benefits are
calculated. “So insurance companies
that help claimants apply for Social
Security disability, I think, are doing
the right thing,” Ms. Mountain said. 

Other observers also are skeptical
about the allegations. 

Tom Klett worked in the long-
term disability industry for seven
years, including at Unum. He said
flat growth in recent years may be
pressuring disability insurers to cut
costs. But he also said he doesn’t
believe insurers would spend the
time and effort, often paying sub-
contractors, to seek Social Security
benefits for unqualified applicants.

“Having worked at a carrier, they
have limited resources to pursue
lots of things, including Social Secu-
rity offsets,” said Mr. Klett, now a
senior consultant in Watson Wyatt
Worldwide’s Stamford, Conn.,
office. “To devote resources where
you don’t think there’ll be any
return, that doesn’t make sense to
me. They’re resource-strapped like
any business.”

Mr. Klett works with employers
to manage and audit their disability

insurance programs. Usually, his
team concludes that disability
insurers’ choice of claimants to seek
Social Security benefits is prudent
and, in some cases, not aggressive
enough. 

“Regulatory or legal changes
affecting disability insurers’ ability”
to seek Social Security offsets could
have “dire consequences,” Mr. Klett
said. “Social Security offsets are the
single-biggest risk management tool
that (disability) carriers use.”

Mr. Klett, Ms. Mountain and Dis-
ability RMS’ Mr. Bernstein agreed
that new restrictions could raise pre-
miums and decrease the number of
employers that offers such coverage. 

“If the result of this is that you
have a bar or prohibition passed by
a state legislature or by Congress
prohibiting insurance companies
from having this offset in their dis-
ability policies, premiums will go
up,” Mr. Bernstein said. “If disabili-
ty insurance starts costing whatever
percentage more, (employers) are
going to have to start thinking long
and hard about that.”
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Wortham back in action
despite damage from Ike
HOUSTON—Wortham Insurance &
Risk Management is operational
despite damage from Hurricane Ike,
the Houston-based firm said last
week. 

The independent insurance bro-
ker headquartered in Texas said two
floors of its office building were
“devastated” by wind and rain after
the Category 2 storm hit Sept. 13.
The firm said it was up and running
by 10:30 a.m. on Sept. 15, using a

trailer staged in the parking lot that
was designed to serve as the firm’s
headquarters in a disaster. Diesel
generators and satellite communi-
cations allowed its 43 work stations
to connect with the company’s
phone and computer systems. 

The firm procured temporary
office equipment and furniture and
leased vacant office space, where
employees will move Oct. 6. The
firm expects rebuilding its two dam-
aged floors to take about six
months, according to a release.

VIST Insurance
buys benefit firm
POTTSTOWN, Pa.—Employee bene-
fit consultant Fisher Benefits Con-
sulting has been purchased by
Wyomissing, Pa.-based VIST Insur-
ance L.L.C., a division of VIST
Financial Corp. The transaction

closed in September.
VIST officials said the acquisition

will add $1 million in annual rev-
enue to its insurance business.
According to a statement, the com-
pany expects no major staffing
changes at Fisher Benefits, although
the name of the purchased firm will
include “VIST” within six months.

N.J. Blues plan drops
hospitals from its network
PHILADELPHIA—Horizon Blue
Cross and Blue Shield of New Jersey
has terminated its contract with the
Children’s Hospital of Philadelphia
and the University of Pennsylvania
Health System, saying their reim-
bursement rates were “too high and
unsustainable” compared with
competitors in New Jersey.

Children’s Hospital of Philadel-
phia includes the hospital in

Philadelphia and specialty care
facilities in New Jersey; the Univer-
sity of Pennsylvania Health System
includes Pennsylvania Hospital,
Penn Presbyterian Medical Center
and the Hospital of the University
of Pennsylvania.

After March 11, 2009, many Hori-
zon members using Children’s Hos-
pital facilities will face the higher
out-of-pocket costs associated with
out-of-network providers, depend-
ing on individual membership
plans. The effective date for UPHS
facilities is April 11, 2009. Medicare
members should not use either
facility, the insurer said. 

In a notice to employers, the
insurer said it was aware that having
local hospitals in-network is an
important benefit and it would
explore options to address the issue
and help control costs. 

The Children’s Hospital of

Philadelphia also said it will drop its
physicians from Horizon’s profes-
sional network in September 2009.
The insurer said it will “facilitate a
transition” to new primary care
physicians and policy holders do
not need to select a new primary
care physician yet.

Market
Moves

DISABILITY CRITERIA
The Social Security Administration’s
disability program has more stringent
qualification criteria than most private
income protection programs. 

� Individuals must have worked a
minimum amount of years, depending
on their age. For example, 30-year-
olds need two years of work
experience.

� Individuals must have been
employed recently—holding a job for
about half the time since turning 21
for younger workers, or five of the
past 10 years for older workers. 

� Individuals must be currently
earning less than a certain amount or
not working at all.

� A medical condition must be severe
enough to significantly reduce a
person’s ability to perform basic
work activities—such as walking,
sitting and remembering—for at least
one year.

� An injury or illness must prevent an
individual from doing his or her
current job and any other job that he
or she could perform, based on age,
experience and skills. 

Source: Social Security Administration

Suits challenge Social Security disability practices
Insurers’ handling of so-called ‘offsets’ called into question
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Data breaches often lack coverage
Specialty insurance may be needed, RIMS Canada attendees told

By MATT SCROGGINS

TORONTO—As breaches of personal
information increase, Canadian risk
managers need to understand both
the legal landscape for such risks
and what they can do to protect
their organizations, experts say.

While such incidents, whether
malicious or accidental, can be cost-
ly for organizations, the expenses
may not be covered under tradi-
tional insurance policies, two speak-
ers told the recent RIMS Canada
Conference in Toronto. 

A key consideration for risk man-
agers is that many of the reported
breaches of personal information
are inadvertent, with nearly half
resulting from a lost laptop or other
computer equipment, said Jon
Ashall, senior vp-corporate develop-
ment for Executive Risk Insurance
Services Ltd. in Toronto. 

At the same time, criminal efforts
to obtain personal information
stored in organizations’ computer

systems are changing, with perpe-
trators now taking such steps as
tricking employees into revealing
passwords and digging through
garbage cans in search of informa-
tion, he said. In addition, employ-
ees themselves are sometimes com-
plicit in the schemes, he said.

“It’s no longer a 12-year-old hack-
ing into your system. It’s now
sophisticated criminals,” Mr. Ashall
said.

When a breach occurs, Canadian
organizations need to understand
both their legal duties and the
expectations of their customers and
other third parties, he said.
Although Canada has no law
requiring organizations to inform
individuals potentially affected by a
breach of personal information,
such individuals still may expect
such notification, Mr. Ashall said.

“Consumers’ expectations have
changed. People expect to be noti-
fied where there has been a breach,
where personal information has

been disclosed” without their con-
sent, he said, citing research that
found that about three-quarters of
Canadians believe they should be
notified if their personal informa-
tion has been compromised.

Thomas Srail, vp-executive risks
for Willis Group Ltd. in Cleveland,
said Canadian companies still may
have a legal notification duty if they
have customers or employees in
countries that have mandatory
breach notification laws.

Mr. Srail said California enacted a
law in 2004 that requires any orga-
nization that has customers or
employees in the state to inform all
potentially affected individuals of
any incident in which personal
information is disclosed or could be
disclosed. 

“That single law alone took us
from…about one (breach) a month
to about one a day” the next year,
he said. 

See SECURITY page 26

Tainted products from China
boost Canada liability exposures
RIMS Canada 
speaker focuses on
contract language 

By MATT SCROGGINS

TORONTO—As concerns about taint-
ed Chinese products grow amid sev-
eral high-profile product recalls,
Canadian companies using suppli-
ers in China need to take steps to
address their exposures, an attorney
says.

Canadian retail companies must
ensure that their contracts with sup-
pliers are structured in ways that
will help the retailers overcome tra-
ditional barriers to successfully
suing Chinese companies, the attor-
ney said.

“It’s always been very difficult to
pursue legal claims against manu-
facturers in foreign jurisdictions.
Chinese manufacturers have been
particularly protected from liability,
largely because of distance, lan-
guage and an underdeveloped legal
system in China,” said Paul

McCague, a partner with Toronto-
based law firm McCague Peacock
Borlack McInnis & Lloyd L.L.P.

But since China opened its mar-
kets and joined the World Trade
Organization earlier this decade,
“the expectations of international
purchasers have begun to develop,”
he said. As a result, companies in
Canada increasingly are unwilling
to accept “being burdened with the
full burden of liability of made-in-
China products,” Mr. McCague said
during a plenary session at the
recent RIMS Canada Conference in
Toronto.

When there have been problems
in Canada with products or compo-
nents made in China, plaintiffs
alleging harm typically have sued
only the Canadian retailers, often
because they didn’t know the iden-
tity of the Chinese suppliers or
because it was impractical to sue a
foreign company, he said. When
Chinese manufacturers were includ-
ed in litigation, plaintiffs often got
no response or faced difficulties
having judgments enforced, Mr.
McCague said.

Due to the combined effects of
increased trade with Canada—Chi-
na’s share of Canada’s imports has
tripled since 2002—and the rise in
product recalls and related liability
litigation, the risks for companies in
Canada have “increased dramatical-
ly,” and companies should be seek-
ing ways to reduce their exposure,
he said.

One key step is to make sure lia-
bility issues are addressed in con-
tracts with Chinese companies, Mr.
McCague said. 

The attorney said all contracts
should include information on the
identity of the manufacturer—
including location and the name of
a contact person—and the names of
any component part suppliers.

In addition, contracts should
include a proof-of-insurance clause,
perhaps even specifying desired pol-
icy wordings, limits needed and
types of coverage required. “Make
sure that you’ve got everything in
there that you need,” Mr. McCague
said.

See CHINA page 26
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A burned-out truck, which caught fire in September aboard a shuttle train
traveling the 30-mile Channel Tunnel from England to France, was removed
Oct. 1 in France. The blaze injured 14 and closed the tunnel for 30 hours.

Tunnel blaze losses
covered up to $1.24B

By SARAH VEYSEY

PARIS—Groupe Eurotunnel S.A.,
which operates the infrastructure of
the channel tunnel link between
France and the United Kingdom,
said lost revenue and rebuilding
costs from a fire last month would
be covered by insurance.

In announcing its third-quarter
results, Groupe Eurotunnel said it
had insurance for property damage
and business interruption of up to a
limit of €900 million ($1.24 billion),

above a deductible of €10 million
($13.75 million).

The fire on Sept. 11 closed the
tunnel for 30 hours before it was
partially reopened.

Jacques Gounon, executive chair-
man of Groupe Eurotunnel, said
that repairs to the tunnel might cost
about €120 million ($165.2 mil-
lion). 

The company said €22 million
($30.3 million) of revenue was lost
as a result of the fire and resulting
disruption of services.
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Contracts also should contain a
forum-selection clause stating
where litigation is to take place. In
the absence of such a clause, a
Canadian court may not be able to
grant jurisdiction if the manufactur-
er or witnesses are located else-
where, Mr. McCague said. If a con-
tract contains a forum-selection
clause, though, a court will enforce
the provision unless the other side
can demonstrate that it should not.

Also vital is a choice-of-law clause
that states which jurisdiction’s laws
apply in a dispute. Regardless of the
jurisdiction, “if you get the law of
China to apply, you’re going to end
up in trouble in that lawsuit,” he
said.

Risk managers also need to mon-
itor supply chains. Some compa-
nies, Mr. McCague said, are even
doing their own investigations, real-
izing that they can’t rely on their
supply chain partners or foreign
agencies “to protect their interests.”

The emergence of risk manage-
ment plans “has already resulted in
changes to a lot of attitudes in Chi-
na. The Chinese insurance industry
and the manufacturing industry are
really hungry now to learn about
North American ways, because they
are beginning to understand that
they may become involved in litiga-
tion in North America,” he said.

Other panelists were Bernard
Fung, chairman and chief executive
officer of Aon Corp. unit Aon Asia
Pacific Ltd.; Sarah Kutulakos, execu-
tive director of the Canada China
Business Council; and Timothy C.
Violet, executive director of the
Harmonie Group. 

Grant Williamson, manager-risk
analysis for Canadian Tire Corp. Ltd.
in Toronto, moderated the session.

Now, 44 states have breach noti-
fication requirements similar to Cal-
ifornia’s, “although they’re all just
different enough to make it very dif-
ficult to figure out what you need to
do in which state,” Mr. Srail said.

As privacy breaches increase, the
related costs to Canadian organiza-
tions are growing.

Those costs, Mr. Srail said, include
expenses related to liability litiga-
tion and regulatory action, loss of
income stemming from downtime,
and costs associated with computer
system maintenance and crisis man-
agement efforts. But unless Canadi-

an organizations have the right poli-
cies in place, their insurance pro-
grams may not cover such costs, and
risk managers seeking to transfer
that risk may need specific privacy-
related policies, he said. 

“A vast majority of the breaches
that we see on a daily basis aren’t
being covered by traditional insur-
ance,” Mr. Srail said.

Property policies, he said, typical-
ly require “physical damage to tan-
gible property,” while crime policies
generally are designed to respond to
theft of money or securities, “not
theft of information,” he said. 

General liability insurance,
meanwhile, is designed primarily to

cover bodily injury or property
damage to third parties, and while
advertising injury insurance could
provide coverage of information
breaches, questions over what con-
stitutes “publication” of personal
information can complicate claims,
Mr. Srail said.

Other steps organizations can
take to address the risks associated
with privacy breaches include
encrypting data and training
employees in ways to prevent inci-
dents and to recognize them when
they occur.

Encrypting any personally identi-
fiable information can “get you out
of notification” requirements in

many jurisdictions, Mr. Srail said.
Mr. Ashall noted that some of the

leading organizations in Canada are
exploring mandatory training of all
employees—including senior man-
agement—to help them understand
“what the issues are and hopefully
curb some of the behaviors that
lead to these breaches.”

“The weakest point of any of
these systems are the people who
program, run, configure or use
them,” Mr. Srail said.

The session at the Sept. 21-24
RIMS Canada Conference was mod-
erated by Grant Williamson, man-
ager-risk analysis for Canadian Tire
Corp. Ltd. in Toronto.
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China: Risks
rising from
supply chain

RIMS Canada
draws 750
TORONTO—Nearly 750 people
attended the 33rd RIMS
Canada Conference, which
was held Sept. 21-24 in
Toronto.

The annual conference is
sponsored by the Canadian
arm of the Risk & Insurance
Management Society Inc. 

At the conference, the
Ontario Chapter of RIMS pre-
sented George Simpson with
the Donald M. Stuart Award.
Mr. Simpson, a senior manag-
er of risk management and
insurance with Edmonton,
Alberta-based EPCOR Utilities
Inc., was honored for his con-
tributions to the field of risk
management.

Next year’s conference will
be held Sept. 13-16, 2009, in
St. John’s, Newfoundland.

—By Matt Scroggins



Contracts also should contain a
forum-selection clause stating
where litigation is to take place. In
the absence of such a clause, a
Canadian court may not be able to
grant jurisdiction if the manufactur-
er or witnesses are located else-
where, Mr. McCague said. If a con-
tract contains a forum-selection
clause, though, a court will enforce
the provision unless the other side
can demonstrate that it should not.

Also vital is a choice-of-law clause
that states which jurisdiction’s laws
apply in a dispute. Regardless of the
jurisdiction, “if you get the law of
China to apply, you’re going to end
up in trouble in that lawsuit,” he
said.

Risk managers also need to mon-
itor supply chains. Some compa-
nies, Mr. McCague said, are even
doing their own investigations, real-
izing that they can’t rely on their
supply chain partners or foreign
agencies “to protect their interests.”

The emergence of risk manage-
ment plans “has already resulted in
changes to a lot of attitudes in Chi-
na. The Chinese insurance industry
and the manufacturing industry are
really hungry now to learn about
North American ways, because they
are beginning to understand that
they may become involved in litiga-
tion in North America,” he said.

Other panelists were Bernard
Fung, chairman and chief executive
officer of Aon Corp. unit Aon Asia
Pacific Ltd.; Sarah Kutulakos, execu-
tive director of the Canada China
Business Council; and Timothy C.
Violet, executive director of the
Harmonie Group. 

Grant Williamson, manager-risk
analysis for Canadian Tire Corp. Ltd.
in Toronto, moderated the session.

Now, 44 states have breach noti-
fication requirements similar to Cal-
ifornia’s, “although they’re all just
different enough to make it very dif-
ficult to figure out what you need to
do in which state,” Mr. Srail said.

As privacy breaches increase, the
related costs to Canadian organiza-
tions are growing.

Those costs, Mr. Srail said, include
expenses related to liability litiga-
tion and regulatory action, loss of
income stemming from downtime,
and costs associated with computer
system maintenance and crisis man-
agement efforts. But unless Canadi-

an organizations have the right poli-
cies in place, their insurance pro-
grams may not cover such costs, and
risk managers seeking to transfer
that risk may need specific privacy-
related policies, he said. 

“A vast majority of the breaches
that we see on a daily basis aren’t
being covered by traditional insur-
ance,” Mr. Srail said.

Property policies, he said, typical-
ly require “physical damage to tan-
gible property,” while crime policies
generally are designed to respond to
theft of money or securities, “not
theft of information,” he said. 

General liability insurance,
meanwhile, is designed primarily to

cover bodily injury or property
damage to third parties, and while
advertising injury insurance could
provide coverage of information
breaches, questions over what con-
stitutes “publication” of personal
information can complicate claims,
Mr. Srail said.

Other steps organizations can
take to address the risks associated
with privacy breaches include
encrypting data and training
employees in ways to prevent inci-
dents and to recognize them when
they occur.

Encrypting any personally identi-
fiable information can “get you out
of notification” requirements in

many jurisdictions, Mr. Srail said.
Mr. Ashall noted that some of the

leading organizations in Canada are
exploring mandatory training of all
employees—including senior man-
agement—to help them understand
“what the issues are and hopefully
curb some of the behaviors that
lead to these breaches.”

“The weakest point of any of
these systems are the people who
program, run, configure or use
them,” Mr. Srail said.

The session at the Sept. 21-24
RIMS Canada Conference was mod-
erated by Grant Williamson, man-
ager-risk analysis for Canadian Tire
Corp. Ltd. in Toronto.
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That simple change made 
a good thing even better. 
At OSF HealthPlans, we’re 
changing for the better, too. 
Now that we’re a part of 
Humana, we can offer you more 
resources and options while 
continuing our commitment
to great personal service and
service to the community.

For more information, 
please call 309-677-8978 or visit 
Humana.com/OSFHealthPlans.

34 years ago, an inventor put a reusable sticky strip on a piece of notepaper. 
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China: Risks
rising from
supply chain

RIMS Canada
draws 750
TORONTO—Nearly 750 people
attended the 33rd RIMS
Canada Conference, which
was held Sept. 21-24 in
Toronto.

The annual conference is
sponsored by the Canadian
arm of the Risk & Insurance
Management Society Inc. 

At the conference, the
Ontario Chapter of RIMS pre-
sented George Simpson with
the Donald M. Stuart Award.
Mr. Simpson, a senior manag-
er of risk management and
insurance with Edmonton,
Alberta-based EPCOR Utilities
Inc., was honored for his con-
tributions to the field of risk
management.

Next year’s conference will
be held Sept. 13-16, 2009, in
St. John’s, Newfoundland.

—By Matt Scroggins



* As of June 30, 2008.
  AIG Commercial Insurance is the marketing name for the domestic commercial property casualty insurance operations of American International Group, Inc. For additional information, please visit 
our website at www.aig.com. All products are written by Lexington Insurance Company and its affiliates. Coverage may not be available in all jurisdictions and is subject to actual policy language. As 
a surplus lines insurer, Lexington Insurance Company does not generally participate in state guaranty funds.

SOMETIMES THE FACTS JUST 
SPEAK FOR THEMSELVES...

2008 Readers Choice

Best Surplus Lines InsurerBest Surplus Lines Insurer

Lexington remains the undisputed leader in Excess & Surplus Lines. At times like this, it pays to do 
business with an insurance company that is financially strong and a leader in creating cutting-edge 
solutions to your most pressing risk management challenges. 

Consider the facts:

Commercial 

property insurance 

brokers and insureds. Their satisfaction is our top priority. 

“ Lexington’s response in the wake of Hurricane Ike was exceptional and immediate.
Lexington has proven itself to be an outstanding insurance partner when disaster strikes.”

– Bernard Curran, Director of Administration, Port of Galveston

www.lexingtoninsurance.com.
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dents are highly educated and expe-
rienced nurses.

“This is a group you would expect
(to be called) reasonably prudent
nurses,” she said. “And yet, (in) four
out of five of these clinical case sce-
narios, they did not say that they
would have done what was in the
(text)book.” 

When faced with mistaken
instructions from a physician,
many nurses correctly identified
refusing the doctor’s order as the
appropriate action—in theory and
according to professional associa-
tions and textbooks. Rather than
refuse the order, however, many
nurses said they would deceive the
physician, find another way to
work around the conflict, or obey
the instructions and hope no harm
to the baby or mother results. 

One scenario involved a physi-
cian ordering an increase in the
dosage of contraction-inducing hor-
mone oxytocin, even though the
patient was already having too
many contractions. Only 23% of
surveyed nurses said they would
refuse the order, the appropriate
reaction. Another 23% said they
would verbally agree to the increase
but not actually do it. More than
half said they would increase the
hormone, carefully monitor the
fetal heart rate and decrease the
dosage if necessary. 

Another scenario involved a
physician using a vacuum longer
than is safe for the fetus during an
assisted delivery. More than half the
nurses said they would take no
immediate action and hope the

baby was born soon. About 47%
said they would discreetly alert the
physician and notify the charge
nurse if vacuum use continued.

The lone scenario in which most
nurses said they would take the
consensus appropriate action was
cases in which a physician refuses to
visit a patient with a fetal heart rate
that could indicate problems. About
65% said they would notify the
charge nurse.

The risk of liability exposure and
patient harm in labor and delivery
typically is tied to these types of
issues, Ms. Simpson said.

A complicating factor in such
conflicts is that mistakes in obstet-
rics seldom lead to adverse out-
comes, Ms. Simpson said, because
most fetuses and mothers in labor
are healthy. The lack of conse-
quences reinforces irresponsible
behavior, she said.

“If you’re up in the critical care
unit and you give the wrong med or
you give an overdose of medication,
you could kill somebody,” Ms.
Simpson said. “In labor (and) deliv-
ery, we give overdoses of oxytocin

every single day and multiple times,
the (excessive contractions don’t)
lead to any adverse outcomes.”

In explaining their actions, nurs-
es cited the hospital hierarchy
between doctors and nurses, fears of
reprisal, belief that the hospital
administration would not support a
nurse who reported inappropriate
behavior and a general desire to
avoid conflict. 

“Who wants to be asked to talk to
their risk manager? I mean that’s
like the kiss of death,” Ms. Simpson
said, to laughter from the ASHRM
attendees.  “You know it can’t be a
good call. They’re not calling for the
employee of the year award. ”

Ms. Simpson said to avoid
adverse outcomes, risk managers
should encourage reporting of inap-
propriate behavior by acting on
complaints instead of waiting for
several similar complaints to accrue.
She said risk managers should
emphasize to nurses that they will
have support in clinical conflicts,
focus on the process of care and not
just the outcome, outline clear stan-
dards for professional behavior and
develop standardized policies—
such as limits on dosages and tim-
ing of oxytocin. 

Nurses responding to the survey
said educational programs, meet-
ings and social gatherings of nurses,
physicians and other care providers
could help.

Ms. Simpson acknowledged the
limitations of the pilot study in
which only 20% of nurses sent the
survey responded, but she also said
she said she thinks the findings are
reflective of many hospitals she has
visited around the United States.

UP
CLOSE
MICHAEL DEMARCO
NEW JOB TITLE: Executive vp for
the Preferred Club Program with
West Chester, Pa.-based Venture
Insurance Programs.

PREVIOUS POSITION: Worldwide
property manager for the
financial institutions department
at Chubb Corp.

GOALS FOR NEW POSITION: I want
to…make the Preferred Club
Program the pre-eminent market
among country clubs. That’s my
first goal. I want our first focus to
be customer service. I want the
complete experience with
Venture to be the best experience
they could possibly have. We 
want to exceed a client’s
expectations.

CHALLENGES FACING THE INDUSTRY:
I think we have a bunch of new
entrants in the marketplace, so I
think there’s a lot of noise as to
what the right program is for the
insured. I think the biggest
problem in our industry right now
is too much of the buying decision
is based on price, and that’s
something I want to change. I
want it to be customer service. I
want it to be our products (and)
our risk management approach.
There are a number of goals in
there that I want to reach for us
to be the pre-eminent market for

country clubs and golf courses…I
understand the economy and
everybody having a bottom line,
but I just think that there has to
be something said for coverage
and service.

ADVICE: You have to get to know
your customer—whether it’s an
agent, whether it’s an insured—
directly. You have to understand
their needs and what they want,
and then you have to make sure
you deliver your promise. That
has always been my mantra. If
someone needs a square peg, you
can’t hand them a round peg. And
when you say you are going to do
something, you have to make
sure you do it. 

FIRST EXPERIENCE IN THE INDUSTRY
JOB MARKET: It was a great job. My
first job I was an underwriting
trainee for Chubb & Son (in New
York). It was great because you
go through six months of training
and you really feel like you are
getting an education on their
products and on coverages in
general. It really gave me the
tools I needed to go back 
to the branch and really try to
start making a difference with
clients. Once I got to the branch,
there was a lot of on-the-job
training.

VISIT www.businessinsurance.com/ComingsandGoings
for a full list of this week’s personnel moves and promotions.
Check our Web site daily for additional postings.

TO SUBMIT ITEMS
Business Insurance would like
to report on senior-level
changes at commercial
insurance companies and
service providers. Please 
send news and photos of
recently promoted, hired or
appointed senior-level
executives to: 

Allison Martinat
Business Insurance
360 N. Michigan Ave.
Chicago, Ill. 60601-3806 

amartinat@businessinsurance.com

Comings
& Goings

POSTING THIS WEEK 
BROKERS
■ Wells Fargo Insurance Services Inc.
■ Edgewood Partners Insurance Center
■ Lockton Cos. L.L.C.
■ Saylor & Hill Co.

INSURERS
■ Zurich Financial Services Group
■ HealthMarkets Inc.
■ Factory Mutual Insurance Co.
■ Medicus Insurance Co.

REINSURANCE
■ Munich Re America HealthCare

OTHER PROVIDERS
■ Carroll McNulty & Kull L.L.C.
■ Cozen O’Connor P.C.
■ AIR Worldwide Corp.
■ Nixon Peabody L.L.P.
■ Best Doctors Inc. 
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Disputes: Medical conflicts create risks
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increased costs for HSA enrollees,
while reducing the number of
financial institutions willing to
administer the accounts.

Still, the volume of measures that
passed defied those who predicted
that little would be accomplished
on benefits issues with a Congress
controlled by Democrats and a
Republican in the White House.

“There were those who said noth-
ing would get done, due to partisan-
ship and then the focus on the elec-
tions. In fact, a significant amount
of legislation was passed, perhaps
more than many had expected,”
said Frank McArdle, a consultant
with Hewitt Associates Inc. in
Washington.

PPaarriittyy  aapppprroovveedd
Perhaps the biggest surprise, after

years of unsuccessful efforts, came
at the end of the session when
Congress approved parity legisla-
tion that will require group health
care plans, starting Jan. 1, 2010, 
to provide the same coverage for
mental disorders and they do for
treatment of other medical prob-
lems.

The measure was approved on
the last day of the session when, in
a strange twist, it was used as the
vehicle to bring the $700 billion res-
cue bill for the financial services
industry to the Senate and House
floors for final votes.

The parity law will end
widespread health plan designs that
impose limits on the number of
annual outpatient visits for treat-
ment of mental disorders with no
comparable limit for treatment of
other medical ailments.

While most employers will have
to amend their health care plans to
upgrade mental health care cover-
age and communicate those
changes to employees, the cost
should be modest. A Congressional
Budget Office analysis last year of a
similar parity measure estimated
that annual insurance premium

increases will average about 0.2%.
One factor that led to the passage

of the parity legislation, Mr. McAr-
dle said, goes back to the 2006 con-
gressional elections when the
Democrats regained control of the
House. With that change in party
control, House Republican leaders
who had previously blocked parity
legislation no longer were in posi-
tion to do so.

Another important factor was an
agreement by several business
groups, insurers and mental health
care organizations to work together
to develop a compromise bill 
that the interest groups could sup-
port.

“That willingness to compromise
is what did it,” said James Gelfand,
senior health policy manager at the
U.S. Chamber of Commerce in
Washington, referring to passage of
the parity legislation.

RReesseerrvviissttss  bbeenneeffiittss
Other benefit bills that passed

were directly related to the large
numbers of reservists called up for
active military service and a legisla-
tive effort to ease the financial effect
of those activations on employees
and their families. As of late last
month, 118,000 reservists were
deployed on active duty, according
to the Department of Defense.

“Many, who are serving our
country, had their lives disrupted.
Legislation that eases the disrup-
tion, however small, resonates well
among legislators,” said Kyle
Brown, an attorney with Watson
Wyatt Worldwide in Arlington, Va.

For example, in January, as part
of a broader Department of Defense
spending measure, Congress
expanded the FMLA to allow
employees to take up to 12 weeks of
leave when a spouse, child or parent
is on active duty or is called to
active duty. Leave can be for any
“exigency,” as defined by regula-
tions to be drafted by the Labor
Department, the federal agency that
enforces the FMLA. Those 
regulations have not yet been pub-
lished.

The law also gives employees
who are the spouses, children, par-
ents or other next of kin of a service
member up to 26 weeks of leave
under the FMLA to care for the ser-
vice member who incurred an
injury during military service when
that injury results in the service
member being unable to perform
his or her duties.

In addition, the Heroes Earnings
Assistance and Relief Tax Act of
2008, which was approved in June,
will allow employees called to the
reserves for at least six months of
active duty to cash in unused FSA
balances, so long as their employers
make the necessary plan amend-
ments.

That revision of FSA rules was in
response to situations in which acti-
vated employees forfeited FSA bal-
ances when they were deployed in a
part of the world, such as Iraq,
where there is no or little opportu-
nity to spend the balances within
the time limit.

The HEART Act provides finan-
cial help to reservists in another
way: It made permanent a law that
allows those called to active duty for

at least six months to withdraw
funds from their 401(k) and other
defined contribution plans without
paying the 10% penalty tax that
applies on most distributions taken
before age 59½.

CCoolllleeggee  ssttuuddeennttss
Finally, in the closing weeks of

the session, legislators, without
opposition, approved a measure
that allows seriously ill college 
students to continue coverage
under their parents’ health insur-
ance plans even if they can’t main-
tain their status as full-time stu-
dents.

That measure, which generally
goes into effect on Jan. 1, 2010, is
modeled after a 2006 New Hamp-
shire law that legislators in that
state approved after widespread
publicity about a Manchester, N.H.,
college student who continued her
studies while battling colon cancer
so she could maintain health insur-
ance coverage. The student,
Michelle Morse, later died.

“A very compelling case was
made” for the legislation, Mr. McAr-
dle said. 
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BENEFIT SCORECARD
How employee benefit legislation fared
in the current Congress

MEASURES APPROVED BY
CONGRESS AND SIGNED 
INTO LAW

� Group health care plans required
to provide the same coverage for
mental disorders as other medical
conditions.

� Family and Medical Leave Act
benefits expanded for military
families.

� Reservists called to active duty
allowed to cash in unused flexible
spending account balances.

� Reservists called to active duty
exempted from 10% penalty tax
on preretirement distributions
taken from 401(k) and other
defined contribution plans.

� Differential pay provided to
employees called to active
military duty recognized as
compensation in calculating
pension benefits.

� Ill college students allowed
continuing coverage under
parents’ health insurance.

MEASURES NOT PASSED BY
CONGRESS

� Health savings account
administrators required to
substantiate distributions. House
approved, but Senate did not take
up proposal.

� Greater disclosure of 401(k) plan
fees. House Education and Labor
Committee approved, but no
further action.

� Increase in federal health
insurance premium subsidies for
employees who lose their jobs to
foreign competition. House
approved, but Senate took no
action.

CONTINUED FROM PAGE 3

Congress: Mental parity crowns benefit achievements

Financial woes push some
issues to the back burner 
WASHINGTON—Although the
110th Congress marked its
most significant risk manage-
ment achievement less that a
year after it convened, it left
several other risk manage-
ment-related issues to be dealt
with by its successor next year.

Both houses of Congress
approved the extension of the
federal terrorism insurance
backstop less than two weeks
before the program was slated
to expire on Dec. 31, 2007. 

The compromise legislation
extended the program for sev-
en years and expanded its cov-
erage to acts of domestically
originated terrorism as well as
those that originated overseas.
President Bush, who had resist-
ed any expansion of the pro-
gram, signed the extension
into law without ceremony
late last year.

The House also moved swift-
ly to approve the Nonadmitted
and Reinsurance Reform Act.
The measure, which would
streamline the regulation of
reinsurer and surplus lines
insurers, generated little con-
troversy in either house. But
despite the intention of Senate
Banking Committee Chairman
Christopher Dodd, D-Conn.,
to move the bill forward before
Congress adjourned this fall,

the financial services turmoil
moved the issue to the Senate’s
back burner for the current ses-
sion.

A similar fate befell legisla-
tion that would have created
an Office of Insurance Infor-
mation within the Treasury
Department. Rep. Paul Kan-
jorski, D-Pa., introduced a bill
that would have created such
an office—which was support-
ed by the Bush administra-
tion—but the bill never made
it even to the House floor
before the financial market cri-
sis focused attention else-
where.

Congress did manage to
extend the National Flood
Insurance Program beyond its
Sept. 30 sunset, but only
through early March 2009. The
House extension bill would
have required the program to
offer windstorm as well as
flood coverage, a move
opposed by much of the insur-
ance industry. 

The Senate bill did not con-
tain the wind provision, but
negotiators for both houses
failed to reach an agreement
on that and other issues, leav-
ing it to the next Congress to
determine the program’s
future shape.

—By Mark A. Hofmann

‘There were those who
said nothing would get
done, due to partisanship
and then the focus on the
elections. In fact, a
significant amount of
legislation was passed,
perhaps more than many
had expected.’ 
Frank McArdle, 
Hewitt Associates Inc.



While the hearing fueled more
political criticism of AIG and how it
should conduct its business in the
future, it was securities lending
agreements that caused the insurer
more immediate problems last
week.

The Federal Reserve Board of New
York last week agreed to lend life
insurance units of AIG up to $37.8
billion under a securities lending
agreement. Under the agreement,
the New York Fed will borrow, on
an overnight basis, investment-
grade, fixed-income securities from
the AIG subsidiaries in return for
cash collateral, AIG said in a state-
ment.

The additional federal funds will
allow AIG to meet clients’ requests

to redeem borrowed securities,
which had been lent by AIG insur-
ance units to third parties for cash.
The Federal Reserve Board noted in
a statement that some of the origi-
nal $85 billion loan had been used
“to settle transactions with counter-
parties returning those third-party
securities to AIG.”

“This new program will allow
AIG to replenish liquidity used in
settling those transactions, while
providing enhanced credit protec-
tion to the New York Fed and U.S.
taxpayers in the form of a security
interest in these securities,” the Fed-
eral Reserve Board said.

Last week’s deal follows the origi-
nal, up to $85 billion credit facility
that government provided last
month in exchange for a nearly
80% stake in AIG.

Observers were divided over what

impact the second federal cash infu-
sion would have for AIG.

“Cash is something that’s valu-
able these days,” said Bill Bergman,
an analyst with Morningstar Inc. in
Chicago. “It’s going to help—
whether or not that’s good for
America is another question.”

The latest government action,
while not technically a loan of cash,
still results in additional liquidity
for AIG, he said. “It helps insulate
them from liquidity concerns and
effectively helps them liquefy assets
with a longer time horizon. It gives
them a chance to shop assets.”

That AIG needed additional
funds indicates that it remains
unclear how badly AIG was affected
by its involvement in the credit
default swap market, which was the
wider cause of its problems, said

John Wicher, prin-
cipal of John Wich-
er & Associates Inc.
in San Francisco.

“I don’t think
anybody’s smart
enough to really
understand what
the underlying val-
ue of these swaps
really is,” he said.

“It’s not a good
sign for AIG that
they need more liq-

uidity, but I think the break-up val-
ue of AIG is well in excess of where
the loans will end up and, therefore,
I don’t think it changes the likely
outcome of all this,” said John L.
Ward, chief executive officer of
Cincinnatus Partners L.L.P. in
Cincinnati. “It definitely gives them
more liquidity, which it looks like
they will need.”

AIG’s shares closed last Friday at
$2.33, down more than 40% for the
week.

HHeeaarriinngg
The day before AIG was granted

the additional federal funds, the
House committee held its hearing
into the crisis surrounding the
insurer.

At the hearing, two former AIG
chief executives—Martin Sullivan
and Robert Willumstad—came

under repeated fire for the compa-
ny’s practices regarding executive
compensation and the decision to
keep the former head of the AIG
Financial Products unit on a $1 mil-
lion monthly retainer. Problems at
that unit are blamed for nearly driv-
ing the company into bankruptcy
last month.

Testifying at the hearing, Mr. Sul-
livan blamed the company’s woes
on what he called the “unintended
consequences” of accounting prac-
tices, notably market valuations of
its swap contracts. He said as credit
markets seized up, “we were forced
to mark out swap positions at fire
sale prices as if we owned the under-
lying bonds, even though we
believed that our swap positions
had value if held to maturity. The
company nevertheless began
reporting billions of dollars of unre-
alized losses on the basis of then-
current market valuations.”

Mr. Willumstad—who took over
for Mr. Sullivan earlier this year and
who was replaced by current CEO
Edward Liddy last month—said in
testimony that there was little that
he could have done during his few
months at the helm of AIG to avoid
the crisis.

“Looking back on my time as
CEO, I don’t believe AIG could have
done anything differently,” he said.
“There was no private market solu-
tion to AIG’s situation.”

While attention focused on the
two former executives, the absence
of two other former AIG executives
did not go unnoticed. 

Maurice R. Greenberg, AIG’s for-
mer longtime chief, had been slated
to testify but excused himself due to
illness. Mr. Greenberg did, however,
submit a written statement denying
culpability for the insurer’s fall.

“How did this happen? I was not
there, so I cannot answer that ques-
tion with precision,” said Mr.
Greenberg in his statement. “But
reports indicate that the risk con-
trols my team and I put in place
were weakened or eliminated after
my retirement.”

Members of the committee
expressed outrage that another
absent executive—AIG Financial

Products chief Joseph Cassano, who
was asked to testify—remained on
the AIG payroll as an adviser. AIG
announced after the hearing that
Mr. Cassano and the company had
“mutually” terminated their rela-
tionship the day before the hearing.

The matter that drew the most
congressional ire was AIG’s decision
to go ahead with an event that
Committee Chairman Henry Wax-
man, D-Calif., called a “weeklong
retreat for company executives at

the exclusive St. Regis Resort in
Monarch Beach, Calif.” Several oth-
er members of the committee
picked up the theme and ham-
mered the company for holding the
event, which reportedly cost more
than $400,000, only days after AIG
had accepted the $85 billion loan.

AIG later stated that the event
was not an executive retreat but
rather a recognition for indepen-
dent insurance agents who sold
policies underwritten by AIG’s
American General life insurance
unit. AIG said that of the 100 or so
participants, only about 10 were
AIG employees. AIG said last week
that it had decided to cancel anoth-
er resort meeting scheduled for its
private client group.

Still, the damage was done, say
observers.

The event “was outrageous and
terrible PR for AIG,” said Eli Lehrer,
a senior fellow at the Competitive
Enterprise Institute in Washington.
“What were they thinking? Even if
it were to have cost them more to
cancel the event, they should have
done so. It doesn’t matter—it just
looks so bad.”

Myron Picoult, a New York-based
independent insurance consultant,
characterized the event as “a
rewards gig for life and annuity
agents” and said it was no different
from practices used by other insur-
ers.

“It’s a sales incentive tool,” but
AIG should have explained the
practice better, he said.

Mr. Lehrer said “there’s no
doubt” that government oversight
of AIG’s business practices could

put it at a competi-
tive disadvantage if it
cannot use incen-
tives its counterparts
can. “But it’s what
they have to do.
They have decided to
play with the gov-
ernment and as such
they are subject to
political oversight.”

“AIG will be a
competitive disad-
vantage for its quasi-
(government spon-

sored enterprise) status for a few rea-
sons, and compensation can be
adjusted to add money in place of
parties,” said Mr. Bergman of Morn-
ingstar. “But consider the alterna-
tive: What if they went under? They
are better off than they would have
been.”

The hearing also stirred a minor
tempest concerning AIG’s relation-
ship with Goldman Sachs Group
Inc.

Mr. Willumstad asserted that
Goldman Sachs was an AIG coun-
terparty to about $20 billion in
credit-default and that raised ques-
tions about the investment firm’s
exposure to AIG’s troubles.

Goldman Sachs denied Mr.
Willumstad’s claim.

“At no point did Goldman Sachs
have meaningful exposure to AIG
after taking into account collateral
and hedging,” said a Goldman
Sachs spokesman. “Goldman Sachs
is very focused on managing risk
prudently and we are aggressive in
marking our positions and insisting
on additional collateral, which is
our right under margin agree-
ments.”
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By MARK A. HOFMANN

Most brokers remain confident in
the financial strength of Ameri-
can International Group Inc.’s
insurance subsidiaries, according
to a survey released last week by
Advisen Ltd.

Advisen, a New York-based
insurance industry analyst, found
that 75% of the 611 respondents
said they were “very confident”
or “somewhat confident” of the
AIG insurance units’ financial
security. Another 21% said they
were “somewhat concerned,” and
only 3% said they were “very
concerned” about the insurance
subsidiaries’ strength.

An earlier Advisen survey of
risk managers, taken several days

before the broker survey, showed
that 68% of insurance buyers
remained confident of AIG insur-
ance units’ strength.

Ninety-eight percent of the
brokers said they had contacted
clients regarding AIG’s situation
since Sept. 15. “None recom-
mended that their clients should
replace AIG, even if it meant
higher premiums,” the survey
found. But 72% of the broker
respondents characterized their
clients’ attitude toward AIG’s
financial condition as “wary,”
although only one respondent
called his firm’s clients “pan-
icked,” said the report.

Brokers’ comfort level with
AIG’s security appeared the same
at last week’s Council of Insur-

ance Agents & Brokers’ Leader-
ship Forum in Las Vegas, Thomas
P. Ruggieri, Advisen’s chief execu-
tive officer, said in a statement
accompanying the report.

“In conversations with broker-
age firm executives attending
(the) CIAB Insurance Leadership
Forum, the story lines are the
same as when we surveyed bro-
kers a week ago,” said Mr. 
Ruggieri. 

“Execution risk of the asset
sales has been cited as a common
concern among brokers. They
also worry about the potential of
breaking up the commercial P/C
units. While brokers are watching
ratings actions carefully, they are
comfortable with the present
security of AIG’s property and

casualty subsidiaries,” Mr. 
Ruggieri said

“AIG Commercial Insurance
continues to receive tremendous
support from brokers and clients
who know that our competitive
advantages—our capacity, finan-
cial strength, underwriting disci-
pline and claims capabilities—
continue to be of value to them,”
an AIG spokesman said. 

“We continue to retain clients,
write new business and respond
to submissions,” the AIG
spokesman said.

New York-based policyholder
law firm Anderson Kill & Olick
P.C. sponsored the survey. The
survey results are available at
https://www.advisen.com/down
loads/BrokersSpeakOutonAIG.pdf. 

Most brokers, buyers remain confident in AIG: Surveys
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AIG: Ex-execs face congressional grilling; Fed makes second infusion

‘We were forced to
mark out swap
positions at fire sale
prices as if we owned
the underlying bonds.’
Martin Sullivan, 
Former AIG president, CEO

NYTIMES

‘Looking back on my
time as CEO, I don’t
believe AIG could 
have done anything
differently.’
Robert Willumstad,
Former AIG chairman, CEO

NYTIMES



Asset losses reach
$2 trillion over
past 18 months

By MARK BRUNO

Less than a year after most major
companies found themselves oper-
ating with comfortable pension sur-
pluses, many are now staring at the
likelihood of ending 2008 with
their defined-benefit plans well in
the red—an outcome that would
require corporations to cough up
big chunks of cash, seemingly at the
worst possible time, to plug holes in
their pension funding levels.

In some worst-case scenarios, the
losses could trigger forced freezes of
defined benefit plans because of
pension law changes in 2006. 

Large corporate pension plans
have taken an astounding blow so

far this month, losing an estimated
$100 billion off of their combined
funded status over the course of just
five days. It’s a hit that could drive
the already deteriorating funding
levels of corporate pensions even
deeper into deficit, as 2008 has
hardly been a kind year to defined-
benefit plans even prior to this
month’s carnage.

In the past 18 months, employer-
sponsored retirement assets lost
about $2 trillion in value, the Con-
gressional Budget Office estimated
last week. 

The 1,500 largest U.S. corpora-
tions collectively held $1.66 trillion
in defined-benefit assets at the end
of last year to cover $1.6 trillion in
pension liabilities, an ideal balance
that allowed the group to boast a
surplus of $60 billion and an over-
funded status of 104%, according to
data from pension consultants at
Mercer L.L.C. 

But these plans have about two-
thirds of their assets invested in the
equity markets, on average, and by
the end of last month their collec-
tive surplus had vanished. They
were only 97% funded at the end of
September, with their total funded
status dropping by $100 billion over
nine months. 

The figure could have been far
worse if yields on corporate bonds,
which companies use as the basis for
calculating their pension liabilities,
hadn’t spiked in the third quarter.

That nine-month hit pales in
comparison with the most recent
losses these plans appear to have sus-
tained, courtesy of one extremely
Red October. As equity markets
everywhere were slammed over the
first five days of the month—the
Dow Jones Wilshire 5000 index
declined more than 15%, its worst
five-day return since October 1987—
corporate pension funds’ assets
shriveled, while their liabilities
remained largely unchanged, said
Adrian Hartshorn, a consultant in
Mercer’s financial strategies group. 

That combo likely translated into
another $100 billion in funding
declines at the 1,500 biggest corpo-
rate pensions, he added, meaning
the group is now only about 90%
funded.

Put another way: Large corporate
pension plans appear to have lost as
much in the first five days of Octo-
ber as they did in all of 2008. 

“It’s staggering, really,” said Mr.
Hartshorn. “And it’s created a situa-
tion in which there’s a strong likeli-
hood that corporations’ pension
expenses could be significantly
higher next year.”

When companies do their
required annual actuarial evalua-
tions at the end of this year, it
appears almost certain that a good
number of major corporate names
will close their books with under-
funded pension plans, said John
Ehrhardt, principal and consulting
actuary at Milliman Inc. 

Companies have operated with
pension deficits before, of course.
But there are some relatively new
funding rules in play that could
force companies to make signifi-
cantly larger contributions to their
underfunded plans than before. 

As part of the Pension Protection

ing stock market’s effects on prof-
itability and statutory capital
required for their variable annuity
business, analysts noted.

Asset impairments are “a material
issue for the industry when com-
bined with the declining equity
market,” said Scott Robinson, vp
with Moody’s Investors Service in
New York. “It certainly is placing
stress overall on the life industry.”

That stress could lead to consoli-
dation in the industry, though “the
question is, Who’s got the capital to
consolidate?” he added.

“Not many companies have
excess capital at this point,” said Jef-
frey S. Berg, a Moody’s senior vp.

A risk for life insurers is a cycle in
which capital losses trigger down-

grades by rating agencies that, in
turn, lead to lost business and
demands for collateral from coun-
terparties, said John L. Ward, chief
executive officer of Cincinnatus
Partners L.L.P. in Cincinnati.

“One bad thing potentially leads
to another bad thing, so the ques-
tion is when the domino effect is
going to see its last domino,” Mr.
Ward said.

Still, he said he was encouraged
by the ability of Hartford and
MetLife to raise capital: “It’s a sign
that these companies are digging in.
They’re fighting,” Mr. Ward said.

Moody’s, while maintaining a
negative outlook for the industry,
also noted that it is healthier than
others in the financial services sec-
tor and that life insurers are “well-
positioned to move through this

credit crisis and the economic
downturn with a strong financial
profile.”

Standard & Poor’s Corp. also
adopted a negative outlook for the
life industry last week, citing “high-
er-than-normal credit losses, lower
fee-based revenues and reduced
financial flexibility.”

Hartford was among the first to
estimate its third-quarter invest-
ment losses in an announcement
last week. The insurer warned that
it will report a net loss for the quar-
ter, including net realized invest-
ment losses of $2.1 billion to $2.2
billion. It also estimated its net
unrealized losses at $3.4 billion to
$4.2 billion.

A large part of the realized losses
stem from impairments to its hold-
ings in the financial services sector,

Hartford said.
In September, the insurer dis-

closed that it holds various combi-
nations of debt, preferred stock
and other instruments totaling
$252 million from Lehman, $182
million from AIG, $126 million
from Washington Mutual, and
$520 million from Fannie Mae and
Freddie Mac.

Hartford also reported last week
that Allianz will invest $2.5 billion
in the insurer, buying $750 million
in convertible preferred stock and
$1.75 billion in subordinated notes
that are convertible to common
stock over seven years.

The investment will potentially
give Allianz a 23% stake in Hartford,
according to a research note by Cit-
igroup Global Markets.

The added capital will also leave
Hartford with a margin of about
$3.5 billion over the capital level
required to maintain its ratings, the
insurer said.

RRaattiinnggss  oouuttllooookk
S&P and Moody’s affirmed their

respective AA- and Aa3 financial
strength ratings of Hartford’s prop-
erty/casualty and life units. S&P
adopted a negative outlook on Hart-
ford, though, and Moody’s placed
its debt rating of the holding com-
pany under review for possible
downgrade, citing its exposure to
mortgage-backed securities and
financial institution investments.

A.M. Best Co. Inc. placed the A+
ratings of Hartford’s operating units
under review with negative implica-
tions.

The Allianz deal prompted Citi-
group analysts to speculate that the
German insurer may eventually
acquire Hartford: “With Allianz
having the equivalent of a 23%
stake in the company, the idea of a
buyout at some time seems more
likely,” the research note said.

Such a deal would face road-
blocks, including Allianz’s ability to
raise enough cash for the transac-
tion and the provisions limiting
Allianz to a 25% investment

through 2018, though “it seems
likely that this threshold could be
increased by mutual agreement,”
the Citigroup analysts wrote.

A Hartford spokeswoman said the
insurers “will continue to operate as
two separate companies.”

Hartford’s shares, which rose to
nearly $33 after the announcement,
plummeted to just above $20 last
Thursday amid broader concerns
about life insurer investment losses.
The shares closed at $19.23 on Fri-
day.

The developments also rattled
some policyholders, prompting
Connecticut Insurance Commis-
sioner Thomas R. Sullivan to issue a
statement assuring consumers of
Hartford’s stability: The insurer’s
“financial strength remains solid
and (it) will continue to meet poli-
cyholder obligations,” Mr. Sulli-
van’s statement said.

Meanwhile, MetLife and Pruden-
tial followed Hartford in warning of
third-quarter investment losses.

MetLife’s realized credit-related
losses of $490 million will be offset
by other gains, the company said,
but it will report $17 billion in unre-
alized losses on its $324 billion port-
folio, up from $10 billion as of June
30. Unrealized losses include $1.7
billion for securities trading down
20% or more for six months, an
increase from $400 million of such
securities at June 30.

Prudential said it expects to
report $325 million to $375 million
in realized losses on impaired secu-
rities, including those of Lehman,
AIG and Washington Mutual. The
insurer did not estimate unrealized
investment losses.

Other life insurers may need to
follow the leads of Hartford and
MetLife and raise capital, a task
made more difficult by credit and
equity market turmoil, observers
said.

“If they haven’t started on this
already, they are a little late to the
game,” said Prakash Shimpi, a man-
aging principal with Towers Perrin
in New York.
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Hartford: Losses on investment side prompt insurer to raise capital

XL shares plunge on investment loss news 
HAMILTON, Bermuda—XL Capital
Ltd. said last Friday that it
expects to report investment
losses of up to $1.2 billion in the
third quarter, an announcement
that came a day after its stock
price plummeted by 54% amid
investor concerns about insurer
asset valuations.

XL’s shares fell from $8.68 to
$4.01 last Thursday before rising
to close at $5.43 on Friday,
though the stock remains far off
its 52-week high of $81.60. Mar-
ket analysts attributed Thurs-
day’s drop to worries over XL’s
exposure to mortgage- and asset-
backed bonds, which they say is
higher than average for proper-
ty/casualty insurers.

The Bermuda insurer’s $34.3
billion fixed-income portfolio
included $10.9 billion of struc-
tured finance products as of June
30, including mortgage-related
securities and collateralized debt

obligations, according to an XL
statement.

XL has also reported holding
$115 million in equity and debt
of bankrupt Lehman Bros. Inc.,
Washington Mutual Inc. and
Fannie Mae and Freddie Mac.

Last Thursday, Paul Newsome,
a managing director with San-
dler O’Neill & Partners in Chica-
go, cut his estimate of XL’s book
value per share to $21.09 from
$25.10, citing mainly “reduced
fixed income and equity invest-
ment values on XL’s balance
sheet.”

He also cited other XL trou-
bles—including its costly
unwinding of its ties to former
financial guarantee affiliate
Security Capital Assurance
Ltd.—as holding down the valu-
ation of its shares.

“The investment portfolio is
more exposed than other carri-
ers’” to mortgage-related securi-

ties, said Steven Ader, an analyst
with Standard & Poor’s Corp. in
New York.

On the other hand, XL suc-
cessfully raised $3.38 billion in
new capital in August and
resolved the SCA situation, he
pointed out.

In its announcement Friday,
XL said it would  report $1 bil-
lion to $1.2 billion in invest-
ment losses as of Sept. 30,
including realized and unreal-
ized losses and other-than-tem-
porary impairments.

XL plans to announce its
third-quarter results Oct. 14.

Separately, ACE Ltd. said Fri-
day that it will report about $1.5
billion in losses on its fixed
income and equity investment
for the third quarter.  ACE shares
dropped about 16% to $38.25
last Thursday before closing up
on Friday at $40.75.

—By Douglas McLeod

See PENSIONS next page

FUNDED IN DEFINED-BENEFIT
ASSETS: Pension plan funding for
the 1,500 largest U.S. corporations
was 104% of expected liabilities at
the end of 2007 but is lower now.

90%



Act of 2006, companies with under-
funded plans now are forced to
make more aggressive contributions
to get their pensions 100% fully
funded, as opposed to targets of
90% under previous laws. The rules
also assigned a specific timetable—
seven years—in which a company
must amortize payments to make
up for the shortfall, and it essential-
ly closed loopholes in pension laws
that permitted companies with
underfunded plans to skip out on
making pension contributions. 

“Now, if you have a hole, you are
forced to fill it,” said Cecil Heming-
way, executive vp and head of the
U.S. retirement practice at Aon
Consulting. “Strategically, it’s
becoming a bigger factor when
companies consider their future
cash flows.”

There’s an even more dire conse-
quence of the decline in funding
status—a provision of the PPA that
triggers an automatic freeze of a
defined benefit plan when its fund-
ing level falls below 60%, pointed
out Mr. Hemingway. And with cash
being so scarce these days, he said,
companies with severely under-
funded plans may find it to be
extremely challenging to keep their
pensions above this level.

It’s apparently causing some com-
panies to dip into their coffers
already. Mr. Ehrhardt said he
observed a number of large corpora-
tions making a “flurry” of contribu-
tions to their pension plans last
month to shore up funding levels
and avoid falling further behind.
Contributions made before Sept. 15,
he noted, fell under the old funding
rules.

Mr. Ehrhardt said he could not
quantify the recent activity, but he
estimates that the 100 largest corpo-
rate pension plans will end up mak-
ing between $90 billion to $100 bil-
lion in combined contributions to
their pensions this year. 

By comparison, these 100 compa-
nies made $27 billion in collective
contributions in 2007, $36 billion
in 2006, $45 billion in 2005 and
$44 billion in 2004. “I wouldn’t be
surprised if this turned out to be a
record year for contributions,” he

added.
The extent of any damage to pen-

sion funds will depend, of course,
on the way their assets are invested.
Some corporations, such as General
Motors Corp., have made major
moves in recent years to trim their
exposure to equities and insulate
portfolios from volatility. GM, the
country’s largest corporate pension
plan, had 30% of its $117 billion in
assets invested in equities at the end
of last year and the remainder in
fixed income and alternative invest-
ments. In 2005, almost half of GM’s
pension assets were invested in the
equity markets.

Other companies, however,
appear to be more vulnerable to the
recent dramatic swings in stocks.
According to Milliman data, 16 of
the 100 largest corporate pension
plans had more than 70% of their
assets invested in equities last year,
including the $19 billion plan at
Bank of America, the $11.5 billion
plan at Federal Express Corp. and
the $10.5 billion plan at Johnson &
Johnson.

Pension experts emphasized that
a lot can still happen before year-
end to influence pension funding
levels—good or bad. And while
declines in equity markets have had
a major impact on corporate pen-
sion assets, it’s critical to pay atten-
tion to the liability side of the pen-
sion equation as well.

Companies use high-quality cor-
porate bond yields to measure the
value of their pension liabilities.
When these yields are up—as they
were in the third quarter—a plan’s
calculated liabilities go down.

But if credit spreads manage to
return this year to the levels they
were at several years ago, and equi-
ty values don’t improve significant-
ly by year’s end, then the big corpo-
rate pension deficit could widen by
another $400 billon, Mr. Hartshorn
estimated. Such a scenario would
force the funded status of the 1,500
largest corporate pension plans to
dip below 80%. 

“That,” he warned, “would be the
double whammy.”

Mark Bruno is a reporter with Finan-
cial Week, a sister publication of Busi-
ness Insurance.
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2007 ruling by the 6th U.S. Circuit
Court of Appeals that a cash balance
plan sponsored by printing firm
World Color Press Inc. is not age-
discriminatory. World Color later
merged with another company to
become Quebecor World Inc., which
is based in Montreal. It was the
second time the high court declined
to review a lower court ruling in a
cash balance plan age discrimination

case. The first time was in January
2007, when the U.S. Supreme Court
declined to review a 7th U.S. Circuit
Court of Appeals decision that IBM
Corp.’s cash balance plan did not
discriminate against older
employees.

ConAgra gets approval
for benefits in captive
ConAgra Foods Inc. has received
final approval from the Labor
Department to fund employee
benefit risks through its Arizona-
domiciled captive insurance
company. ConAgra will use its
captive, Risk Resources Ltd., to
reinsure life insurance and accidental
death and dismemberment policies
covering about 22,800 employees

written by Prudential Insurance Co.
of America. ConAgra, which last year
had revenues of $12 billion, now uses
Risk Resources to fund workers
compensation risks. The captive was
redomesticated to Arizona late last
year from Bermuda.

Broker groups
name leaders
The two major associations of
commercial lines agents and brokers
have announced new leaders. The
Council of Insurance Agents &
Brokers named Markham R.
McKnight as chairman. Mr. McKnight
is president of BancorpSouth
Insurance Services Inc. In addition,
the Independent Insurance Agents &
Brokers of America named C. Brett

Nilsson chairman of the group and
David Daniel as chairman-elect. Mr.
Nilsson is senior vp for Buckner Co.,
and Mr. Daniel is president of Daniel
& Eustis Insurance. 

Travelers unit to sell
Unionamerica Holdings
Travelers Cos. Inc. subsidiary St. Paul
Fire & Marine Insurance Co. agreed
to sell Unionamerica Holdings Ltd. to
a subsidiary of Enstar Group Ltd. for
$343.4 million. Unionamerica
Holdings, which handles runoffs for
Travelers’ U.K.-based London
company market insurance and
reinsurance businesses, was sold to
Royston Run-Off Ltd. Unionamerica
has gross liabilities of approximately
$1 billion. 

News
In Brief

CONTINUED FROM PAGE 1

Stock Index
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Up-to-the-minute data for all 82
companies that comprise the 
BI Stock Index can be found at 
www.IndustryFocus.com.

LARGEST GAINS

Gallagher & Co.. . . . . . . . . . . . . 9.79%

UNICO American Corp. . . . . . . . 4.77%

LARGEST LOSSES

XL Capital Ltd.. . . . . . . . . . . . -63.78%

Ambac Financial Group Inc.. . -48.01%

MBIA Inc. . . . . . . . . . . . . . . . . -43.19%

CNA Financial Corp. . . . . . . . -42.35%

American Financial Group . . . -41.44%

Source: Financial Content Inc. 
http://financialcontent.com

Percentage change of BI Stock Index
vs. key indicators

BI STOCK INDEX �
1570.90 -24.22%

DOW JONES �
8451.19 -18.15%

S&P 500 �
899.22 -18.20%
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“It’s still very much a buyers mar-
ket, there’s still new capacity 
coming into play,” said Pam Fer-
randino, executive vp and casualty
practice leader with Willis HRH, a
unit of Willis Group Holdings Ltd.
in New York. In addition to price
reductions, buyers are still able to
secure coverage enhancements, she
said. 

In its monthly market survey,
Dallas-based insurance exchange
MarketScout said property/casualty
rates fell 10% on average in Septem-
ber.

As rates continue to fall, insurers’
results will likely deteriorate,
according to revised projections by
A.M Best Co. Inc. Last week, the
Oldwick, N.J.-based rating agency
forecast that the U.S. property/casu-
alty industry’s combined ratio for
2008 will be 103.2% compared with
the 98.6% it had projected in Jan-
uary. Best said its revision factors in
the soft market, unusually high
catastrophe losses in the first half of
2008, and significant underwriting
losses for mortgage and financial
guarantee companies.

CCoommbbiinneedd  rraattiioo  ‘‘nnoott  ssoo  bbaadd’’
The high combined ratio will not

result in sharp rate increases, but
decreases may slow, said Edward
Keane, senior financial analyst with
Best. “We expect prices to stabilize
in the second half of the year.”

Combined ratios for the industry
would need to be above 110%
before prices increased significantly,
said Clifford Gallant, managing
director of equity research with
Keefe, Bruyette & Woods in New
York.

A combined ratio of “103% to
104% isn’t so bad, considering we
have had a few hurricanes,” he said.
The combined ratio expresses an
insurer’s underwriting losses and
expenses relative to its earned pre-
mium, and a ratio of 100% is gener-
ally considered break-even.

In addition, insurers’ underlying
results are still good, analysts say.
“Even though profitability has
deteriorated in 2007 and 2008, the
absolute margins are still good
from a historical perspective” Mr.

Lane said.
We won’t see pricing turn, “until

we see profitability really disap-
point, or until insurers start to miss
their target earnings,” Mr. Lane
said.

And although insured losses
from Hurricane Ike are still being
calculated, catastrophe losses for
the year have been “manageable,”
observers say. “If the estimate for
catastrophe losses is approximately
$20 billion, that moves the needle a
little bit, but we still estimate
roughly $50 billion to $100 billion
of excess capital in the market,” Mr.
Gallant said. 

But the full impact of the turmoil
in the U.S financial markets is still
unknown, and may take time to ful-
ly play out, observers warn. 

“The wildcard for prices will be
the insurers’ investment portfolio,”
Mr. Gallant said, noting that the
industry could see significant write-
downs in the next two quarters.

“We do expect third-quarter
(financial) losses, but we’ll just have
to see how bad they are,” said War-
ren Mula, chairman of Aon Corp.’s
U.S. retail brokerage operations in
New York. “We expect prices to
remain unchanged through January
renewals, but after that it’s crystal
ball gazing,” he said. 

Problems in the financial markets
and ensuing litigation will 
likely drive up directors and officers
liability rates, said William Blair’s
Mr. Lane, who noted there has
already been some firming in D&O
rates.

In addition, there may be slight
rate increases for certain buyers, due
to lack of competition in some
“tougher classes of business” that
might leave AIG for another insur-
er, said Willis HRH’s Ms. Ferrandi-
no. “If clients switch carriers for
those hard-to-place risks, they may
see an uptick.”

Others note that any sentiment
from insurers indicating they
intend to “hold the line” may be a
message to the industry. “It may be
more about setting the expectation,
they want to say that if they write
any” accounts of clients that choose
to move their business from AIG,
“they’re not going to write it as a
reduction,” Aon’s Mr. Mula said.

CONTINUED FROM PAGE 1 

Markets: Property/casualty
prices still favor buyers
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Pensions: Financial crisis
jeopardizes funding levels



Allstate Corp. apparently believes
you can teach old dogs new tricks.

The Northbrook, Ill.-based insurer
is launching a computer-based cog-
nitive training program, starting in
Pennsylvania, aimed at sharpening
the brains of drivers 50 and older
to help them avoid crashes.

The test will use InSight software,
developed by San Francisco-based
Posit Science Corp., which has
been shown in research by Nation-
al Institutes of Health-funded stud-
ies to reduce dangerous driving

maneuvers by up to 40% and
crash risks by up to

50%, Allstate said.
There were 30
million peo-
ple age 65
and older
on the roads

in 2006, an
18% increase from 1996, according
to the National Highway Traffic
Safety Administration. 

Baby boomer retirements will
only increase that number, Allstate
said.

“With this revolutionary pro-
gram, we’re offering people an
innovative solution in hopes of
improving their personal safety and
quality of life,” Tom Warden, assis-
tant vp at the Allstate Research and
Planning Center, said in a state-
ment.

If successful, Allstate said it hopes
to offer drivers discounts for the
use of the computer-based brain
exercises to improve cognitive skills
and visual alertness.

Contributing: Jeff Casale, Mike Tsikoudakis

Grannies,
gramps can
be highway
stars

NEWSCOM

The latest in roadway
hazards: ‘Podestrians’
It’s been just a decade since the first MP3
music player was introduced to the
world, but a Manchester, England,
brokerage is blaming it and its
competitors for a 10% jump in car
crashes.

Pedestrians who listen to MP3s or
iPods, which were introduced seven years
ago this month, have come to be known
as “podestrians.” That group, also
distracted by cell phone text messaging,
accounts for about one 10 minor car
accidents, according to Swinton Group
Ltd.

“In many accounts of minor accidents
on insurance claim forms, we have seen a
significant increase in drivers citing such
individuals as having been a factor in the
incident,” Swinton said in a statement.

Wearing earplugs that block outside

noise, the musically absorbed pedestrians
walk onto streets unaware of oncoming
traffic. Text messaging also takes
pedestrians’ eyes off the road. Vehicles
consequently brake or swerve suddenly,
causing rear-end collisions.

Such accidents have gotten so bad that
New York state Sen. Carl Kruger, D-
Brookyn, last year proposed banning
pedestrians from using iPods, MP3s,
BlackBerrys and cell phones as they walk
the streets of Manhattan.

“People have enjoyed listening to
music on foot ever since the first
Walkmans were introduced in the late
1970s,” said Steve Chelton, insurer
development manager for Swinton, “but
30 years on there seems to be a rising
number of pedestrians who are isolated
from traffic noise.”

Color this 
suit dismissed
A Connecticut woman took the film classic
“Gentlemen Prefer Blondes” seriously.

So seriously, in fact, that when Charlotte
Feeney inadvertently dyed her “naturally
blond” hair brunette, she said it put a dent
in her social life and forced her to use anti-
depressants. 

She blamed L’Oreal Inc. for putting a dif-
ferent shade of hair coloring in the box than
was shown on the outside, and sued the hair
color maker in Bridgeport, Conn., claiming
negligence.

However, Connecticut Superior Court
Judge Richard Gilardi last week dismissed
Ms. Feeney’s suit, reportedly saying she pre-
sented no evidence to support her negli-
gence claim.

According to the suit, Ms. Feeney pur-
chased L’Oreal permanent hair color in
August 2003 to touch up her naturally blond
hair. But during the application, she realized
her hair was turning brown. Further, she
said, additional dying failed to restore her
blond tresses.

“I was mentally and physically in shock,”
Ms. Feeney stated in court documents. “I
was sick to my stomach, I had headaches, I
don’t like myself, I stay home more than
even in my life, I wear hats most of the
time.” 

In addition, “blondes do get more atten-
tion than brunettes, of course, emotionally,
I miss that,” she said.

Attorneys for L’Oreal reportedly denied
that the company was responsible for the
hair color mix-up, and argued that the
whole thing could have been avoided had a
strand test been performed as instructed on
the hair color packaging.
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‘Wipeout’ a rip-off,
broadcaster says
ABC has a new obstacle to
overcome in its programming.
Last week, Japanese
broadcaster Tokyo
Broadcasting System sued ABC,
alleging that the American
network’s show “Wipeout” is
“a blatant copycat” of Tokyo
Broadcasting’s competition
shows. 

Tokyo Broadcasting filed its
copyright infringement
lawsuit in the U.S. District
Court in Los Angeles last
Monday, charging that
“Wipeout” mimics the
Japanese obstacle course show
“Takeshi’s Castle.” Tokyo
Broadcasting also owns the
copyright to another similar
competition show, “Sasuke,”

dubbed episodes of which air
on U.S. cable network G4
under the name “Ninja
Warrior.”

“From the moment ABC
revealed ‘Wipeout’ to the
public, that program has been
routinely described as a ‘rip-
off’ and ‘knockoff’ of
plaintiff’s shows,” according
to the complaint. 

“ABC’s willful and wrongful
use of plaintiff’s shows to
create ‘Wipeout’ is egregious,
inexcusable and not to be
tolerated.”

Tokyo Broadcasting claims
that “Wipeout’s” premise,
scene setups, narration and
dialogue are all rip-offs of
their shows. 

ABCABC describes “Wipeout,” a show that has sparked copycat allegations,
as a “painfully funny” reality show in which contestants tackle an
obstacle course intended to provide “spills, face plants and wipeouts.”

Business Insurance
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The strength to cover complex aviation risks

Aviation insurance solutions

The XL Insurance companies have one or more of the following ratings:

A+ by Standard & Poor’s, A (Excellent) by AM Best, A1 by Moody’s

Experience our strength: www.xlinsurance.com

“XL Insurance” is a registered trademark of XL Capital Ltd. XL Insurance is the global brand used by member insurers of the XL Capital Ltd group of companies. Coverages underwritten by XL Specialty Insurance Company and Lloyd’s Syndicate #1209.
Coverages placed with Lloyd’s Syndicate #1209 are managed by XL London Market Ltd and supported by XL corporate members at Lloyd’s. Lloyd’s ratings are independent of the XL Capital group. Coverages not available in all jurisdictions. 
Ratings accurate as of August 25, 2008.

The XL Insurance companies offer a broad range

of customized solutions for:

– Comprehensive Airline Hull and Liability

including Deductible Buy-Down and Hull War

– Aerospace Manufacturers Products Liability

– Airport Liability

– Airport Service Providers

– Fixed Base Operators

– Corporate Industrial Aid

– Fixed Wing and Rotor Wing 

Commercial Operators

– Fractional Aircraft Management

– Pleasure and Business (personal aircraft)

– Non-Owned Aircraft Liability

– Financial Institutions

– Aviation Workers Compensation

We also offer non-aviation solutions including:

– Property & Casualty, Director’s & Officer’s,

Environmental, and more

You can feel secure in the strong technical

knowledge of our people. Our experienced

team of aviation underwriters and dedicated

claims professionals meet your needs quickly,

effectively and within your best interests.

And there’s peace of mind knowing our global

infrastructure expertly handles the most complex

risks and international claims. We are the solid

partner you need to protect your business.

For more information on our insurance 

solutions for all aspects of your aviation 

business, call 800-609-2518. 



www.aig.com/commercialinsurance

CORE STRENGTHS

The strengths that have made AIG Commercial Insurance the nation’s leading property 
and casualty insurers are as essential to our policyholders today as they have been for 
nearly five decades.

Financial strength. With policyholder surplus of $26.7 billion,* up more 
than 50 percent from 2005, AIG Commercial Insurance is even stronger 
than when your policy last renewed.

Underwriting. With unsurpassed expertise, capacity and commitment, 
AIG Commercial Insurance is the market for difficult exposures and 
catastrophe capacity, year after year.

Innovation. With nearly 400 insurance products, AIG Commercial 
Insurance has the coverage you need for any risk and every risk. 
Launching an average of one new product every week, we’re one 
step ahead of your newest risks.

Claims. Our claims operation, 6,000 professionals strong, includes 
hundreds of specialists focused solely on complex, high severity claims.

Put our core strengths to work for you, as we work for your business.

AIG Commercial Insurance is the marketing name for the domestic commercial property casualty insurance operations of American International 
Group, Inc. For additional information, please visit our website at www.aig.com. All products are written by insurance company subsidiaries 
of AIG Commercial Insurance Group, Inc. Coverage may not be available in all jurisdictions and is subject to actual policy language. Non-
insurance products and services may be provided by independent third parties.

*As of June 30, 2008.
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