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Health care benefits at center of several labor disputes

Unions fight cost-shifting

By ROBERTO CENICEROS

Health insurance copayments in-
creasingly are becoming a line in
the sand for labor unions negotiat-
ing contracts with employers that
are looking to shift some of the bur-
den of rising health care costs.

In Southern California, employer
attempts to lower their health care
costs have become a sticking point
in labor talks, stalling negotiations
and prompting unionized grocery
workers, bus mechanics and law en-
forcement personnel to strike last
week.

But growing labor negotiation
difficulty involving health benefits
is not just a Southern California
phenomenon, benefit experts say.
Health care cost-shifting has been a
contentious issue in numerous oth-
er labor negotiations, including the

recent pact between the United
Auto Workers and automakers (BI,
Oct. 13).

Increasingly, labor unions na-
tionwide are taking a tough stand
on rising health care expenses and
employer attempts to push some of
of those costs onto workers, said
Don Holub, director of the Labor
Center at the University of lowa in
Iowa City.

Unions fear that employers are
trying to move away from provid-
ing benefits that labor views as a
fundamental right. So, “they are
drawing a line in the sand,” Mr.
Holub said.

“If there is an issue to provoke a
strike, health care is a prime one
right now,” he added. “There is a
fear that, if you give in on that is-
sue, it is going to be harder to main-

See LABOR/page 42

Asbestos reform plan
gets OK from insurers

Larger funding burden accepted

By MARK A. HOFMANN

WASHINGTON—AnN agreement
by insurers and former asbestos
manufacturers on how to pay
for a proposed national trust
fund for victims of asbestos-re-
lated diseases removes one ma-
jor hurdle—but only one—
blocking passage of asbestos lia-
bility reform legislation.

After months of negotiations,
insurers agreed last week to be
responsible for almost $46.03
billion in payouts from a pro-
posed fund to compensate vic-
tims of asbestos-related disease.
Businesses involved in asbestos
litigation agreed to pick up more
than $57 billion of the proposed

NEWSPAPER

funding contributions, as well as
up to $10 billion more in addi-
tional funding if the proposed
trust fund were unable to meet
all claims. The rest of the money
for the roughly $115 billion
fund, which would be created
under the Fairness in Asbestos
Injury Resolution Act approved
by the Senate Judiciary Commit-
tee in July, would come from ex-
isting asbestos compensation
trust funds.

Five major insurance trade
groups had initially said that
they would not be responsible
for more than $45 billion in
contributions to the fund. On
Oct. 10, they rejected a proposal

See ASBESTOS/page 40
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Union employees of Ralphs supermarket in Los Angeles picket after
being locked out over a contract dispute that centers on health care
benefits.

Patient-safety survey
participation grows
But few hospitals meet Leapfrog standards

By JOANNE WOJCIK

WASHINGTON—A leading patient
safety group is pleased that more
hospitals are participating in its re-
search but says the facilities still
have work to do to improve the
quality of the care they deliver.

The ongoing survey is conducted
by the Leapfrog Group, which was
created in November 2000 to pro-
mote patient safety and to give con-
sumers the information they need
to make informed health care deci-
sions.

The number of hospitals that re-
sponded to the survey rose to 1,012
this year from 637 last year. As a re-
sult, nearly 80% of consumers na-
tionwide now have access to pa-
tient-safety data on at least one hos-
pital in their area, Suzanne Delban-
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co, executive director of the Wash-
ington-based Leapfrog Group, said
at a press conference last week.

In the 22 regions where Leapfrog
members work with hospitals to en-
courage their participation in the
study, the number of respondents
rose to 637 from 496. Perhaps even
more heartening, though, was that
37% of the hospitals submitting
survey responses were located out-
side of those regions, Ms. Delbanco
said.

The increased participation is “a
product of a couple things,” said
Cheryl DeMars, director of quality
at Leapfrog Group member The Al-
liance, a health care purchasing
coalition based in Madison, Wis.

“It’s the recognition of the validi-
ty of the standards that Leapfrog is

See SAFETY/page 42
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Late News

XL warns of
casualty losses

XL Capital Ltd. warned last week
that its third-quarter profits will be
reduced by $184 million by losses
from North American reinsurance
casualty business. Standard &
Poor's Corp. placed its AA rating of
XL America under review—with
negative implications—shortly after
the announcement. The
reinsurance claims are from the
book of business formerly written
by NAC Re Corp., which XL
acquired in a $1.2 billion deal in
1999. The claims are primarily
from general liability, medical
malpractice, professional liability
and surety accounts written in the
late 1990s.

Minnesota exploring
Canadian Rx imports

Minnesota Gov. Tim Pawlenty has
announced a plan to help state
residents import prescription
drugs from Canada. Gov. Pawlenty
said that
Minnesota
plans to set
up a Web
site to help
¥ all state
residents
purchase
drugs from
Canadian
pharmacies
at a price
negotiated
by the state. In addition, the state
will provide incentives for its
benefit plan participants to buy
drugs through the Web site.
Although the plan is still
developing, the state is
considering waiving copayments
to encourage employees to
purchase the lower-cost imported
drugs, Gov. Pawlenty said.

Gov. Pawlenty

Swiss Re rating
lowered to A+

A.M. Best Co. has downgraded

Swiss Reinsurance Co.'s financial

strength rating to A+ from A++.
See LATE NEWS/page 43
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U.K. regulation of Lloyd's
Is satisfactory, E.C. says

By NEIL HODGE

BRUSSELS, Belgium—The Euro-
pean Commission last week ended
its inquiry into the adequacy of the
U.K. government’s regulation of
Lloyd'’s of London, indicating it was
satisfied with the current regulatory
regime.

It is unclear what this develop-
ment means for disgruntled indi-
vidual investors, who, having un-
successfully fought the market to
avoid liability for massive under-
writing losses, sought to hold U.K.
government regulators liable for
their losses. Legal experts suggest
that this marks the end of E.C. in-
volvement in the dispute, though a
member of the European Parlia-
ment continues to press the com-
mission to comment on its finding
that U.K. oversight was deficient in
previous decades.

The European Commission last

week stated that it is satisfied with
the United Kingdom's present regu-
lation of Lloyd’s and is closing its
inquiry into the matter. In addi-
tion, the commission made clear in
its statement that any question
about the U.K. government’s past
regulation of Lloyd’s is not a matter
for its consideration and must be
addressed in a U.K. court.

Kenneth Underhill, partner in
the insurance and reinsurance prac-
tice of the London-based law firm
of Reynolds Porter Chamberlain,
said that “from a regulatory stand-
point, it is enough that the outside
world can get confirmation that the
U.K.’s regulation and supervision of
Lloyd’s has been completely ap-
proved by the commission.”

David Strang, a partner with Bar-
low Lyde & Gilbert in London, said
that “this is undoubtedly good
news for Lloyd’s.”

“The fact that the commission is

happy with the present regulation
of Lloyd’s and does not want to get
involved in any kind of investiga-
tion of the former supervisory
regime in the U.K. pretty much
spells the end of the European Par-
liament’s petition on Lloyd’s
names,” Mr. Strang said.

Anthony Young, chief executive
of the Assn. of Lloyd’s Members in
London, said that “the commis-
sion’s announcement that it does
not feel that it is part of its remit to
investigate the past regulatory
regime of Lloyd’s will make it a real
uphill struggle for names to take re-
course through the courts. The like-
lihood is that if the commission is
satisfied, so too will the courts.”

Last month, the European Parlia-
ment had asked the European Com-
mission to review a report prepared
by a parliamentary committee that
questioned the adequacy of the

See LLOYD'S/page 39

FM to give policyholders
$325 million in credits

By DAVE LENCKUS

JOHNSTON, R.l.—Policyholders of
Factory Mutual Insurance Co.
should expect a membership credit
totaling $325 million next year be-
cause of the company’s better-than-
expected results over the past few
years.

The credit will not have any im-
pact on policyholders’ rates at re-
newal, according to Shivan S. Sub-
ramaniam, chairman and chief ex-
ecutive officer for the Johnston,
R.I.-based insurer, which does busi-
ness worldwide as FM Global.

“It's two separate things,” Mr.
Subramaniam said. He predicted
that policyholders next year still
will find that FM Global'’s rates are
competitive with other insurers’

| 0b3 |

rates.

The credit would be the second
in four years for FM Global policy-
holders. In 2001, policyholders re-
ceived a $238 million credit that re-
flected the operational savings pro-
duced by the merger of entities that
created FM Global. In 1999, Allen-
dale Mutual Insurance Co., Ark-

Inside Business Insurance

wright Mutual Insurance Co. and
Protection Mutual Insurance Co.
merged with each other and their
Factory Mutual loss-prevention en-
gineering and research arm to cre-
ate a single insurer.

The latest credit stems from the
insurer’s and policyholders’ success
in preventing losses, Mr. Subrama-
niam explained. “Financially, FM
Global has performed well relative
to other insurance companies, re-
turned to profitability faster than
projected, and is a stronger compa-
ny today.”

With a higher-than-expected
growth in surplus, which Mr. Subra-
maniam noted has allowed the in-

surer to increase its capacity, man-
agement decided to reward its poli-
See FM GLOBAL/page 43

Genetic bias legislation
not needed, some say

A Senate-passed bill to prevent bias
against individuals based on predictive
genetic information may be targeting a
problem that doesn't exist. Page 4

Corporate governance
laws put damper on M&As

Insurer mergers and acquisitions
may be a casualty of corporate
governance legislation. Page 4

Slowing cost hikes
are good news

Efforts by employers to rein in soaring
health care costs demonstrate that
ever-higher rates aren't inevitable, this
week's editorial says. Page 8

Pedaling off the pounds
the Dutch way

Senior Editor Dave Lenckus draws
weight-reduction inspiration from a
vacation in Holland. Page 36

European insurers oppose
quarterly reporting plan
A European Parliament proposal on
financial services reporting requirements
would impose a burden on insurers, an
industry group argues. Page 37
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Homes along the Chesapeake Bay were flooded in September’s

storm surge of Hurricane Isabel.

Hurricanes,

blackout

raise quarterly losses

JERSEY CITY, N.J.—Catastro-
phes caused an estimated $9.4
billion in insured property losses
in the first nine months of this
year, according to the Insurance
Services Office Inc.’s Property
Claim Services.

Third-quarter catastrophes, in-
cluding Hurricane Isabel, helped
push the total to more than dou-
ble the $4.1 billion in insured
property damage suffered during
the first nine months of last year.

This year’s third quarter was
the third-costliest in the past 10
years, with $2.9 billion in in-
sured property damage. The
2003 third-quarter losses are ex-
ceeded only by third-quarter
2001, when losses from the Sept.
11, 2001 terrorist attacks were
sustained, and third-quarter
1998, when Hurricane Georges
hit the Gulf Coast, according to
PCS.

According to PCS, Hurricane
Isabel, which lashed the North
Carolina coast and ripped
through several other states last
month, caused an estimated
$1.17 billion in insured property
damage. PCS will, however,
resurvey losses later this year.

The second most severe catas-
trophe in the quarter was the se-
vere thunderstorms that hit 14

Online

Southern and Eastern states in
July, causing $815 million in
damage.

The massive power outage that
affected large areas of the North-
east in August, including several
major cities, caused an estimated
$75 million in insured property
damage. PCS said that the esti-
mate could be revised once the
exact cause of the blackout is
known.

Insurers will pay nearly
886,000 commercial, personal
lines and automobile claims in
30 states as a result of the third-
quarter catastrophes. Virginia
sustained the most insured dam-
age during the quarter, at $460
million. Maryland and Ten-
nessee followed with $410 mil-
lion each.

The seven catastrophic events
that hit in the third quarter—
Hurricanes Claudette and Isabel,
four other wind and storm
events, and the blackout—are
about average based on an aver-
age frequency of 6.5 for events
for the third quarter in each of
the past 10 years, according to
PCS. PCS defines a catastrophe as
an event that causes more than
$25 million in insured property
damage.

—Mark A. Hofmann
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HealthSouth woes continue
as insurer seeks D&0 recision

By DOUGLAS McLEOD

BIRMINGHAM, Ala.—As congres-
sional hearings into the alleged $2.5
billion accounting fraud at Health-
South Corp. got under way last
week, a Hartford Financial Services
Group Inc. unit became the latest of
several insurers seeking to rescind
directors and officers liability cover-
age for the health care company
and dozens of its current and for-
mer officials.

Twin City Fire Insurance Co. filed
suit in U.S. District Court in Birm-

ingham, Ala., joining about a dozen
other insurers in charging that
HealthSouth and its officials con-
cealed a massive, ongoing fraud
that inflated the company’s earn-
ings by $2.5 billion between 1998
and 2002.

The Twin City complaint came as
D&O insurers and HealthSouth offi-
cials prepared for a court battle to
begin next month over the impact
of severability provisions in the
company’s policies. HealthSouth
and several of its current and for-
mer officials are expected to argue

Genetic bias legislation

not needed, some say
Profiling not a problem: Employers

By MARK A. HOFMANN

WASHINGTON—A Senate-
passed bill designed to prevent
discrimination against individu-
als based on predictive genetic
information is targeting a prob-
lem that does not exist, employ-
ment experts say.

While not condoning discrim-
ination on the basis of possible
genetic predisposition to certain
diseases, employer groups con-
tend that, with the exception of
a single high-profile case, genet-
ic profiling has not been a signif-
icant workplace issue. In addi-
tion, many of the privacy pro-
tections proposed in the bill, the
Genetic Information Nondis-
crimination Act of 2003, are al-
ready contained in the Health
Insurance Portability and Ac-
countability Act of 1996, some
say.

The measure—S.1053—won
Senate approval by a 95-0 vote
last week. The vote marked the
culmination of almost seven

Errors & omissions

® Due to an editing error, the sur-
name of Wayne McOwen was mis-
spelled in an Oct. 6 letter to the edi-
tor. Mr. McOwen is senior vp of

years of debate in the Senate
over the issue, as both
Democrats and Republicans of-
fered measures to prevent dis-
crimination based on genetic in-
formation. The issue now moves
to the House, where key law-
makers promise to hold hearings
on the matter. But House Educa-
tion and the Workforce Com-
mittee Chairman John Boehner,
R-Ohio, stopped short of saying
that he would move the Senate
bill along.

Among other things, the bi-
partisan Senate bill would pro-
hibit employers from using ge-
netic information when making
hiring, firing, promotion or job
assignment decisions. Employers
would have to treat any genetic
information in the same manner
they treat other confidential in-
formation.

The Equal Employment Op-
portunity Commission would
oversee the act’s enforcement in
the workplace. Employees would

See TESTING/page 36

government and industry relations
for Guard Financial Group in
Wilkes-Barre, Pa., and chairman of
the Workers Compensation Com-
mittee of the National Assn. of In-
dependent Insurers.

that the provisions require coverage
of “innocent” officials even though
15 former HealthSouth officers—in-
cluding five of its former chief fi-
nancial officers—have already
agreed to plead guilty to criminal
charges arising from the alleged
fraud.

Insurers are expected to argue
that bogus HealthSouth financial
statements included with the policy
applications should void the cover-
age from inception and that the
severability provisions should not

See HEALTHSOUTH/page 31
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HealthSouth Corp. Chairman Richard Scrushy, center, confers with
attorneys during a congressional subcommittee hearing last week.
Several of the company's D&O insurers seek to rescind coverage.

Risk managers mindful
of terrorism coverage options

By MEG FLETCHER

CHICAGO—While risk managers of
companies with significant proper-
ty exposures are very concerned
about their terrorism exposures,
they are increasingly willing to ex-
plore a variety of insurance arrange-
ments to cover the risk.

Recent terrorist activity in In-
donesia, Iraq and Saudi Arabia,
along with the increasing availabili-
ty of surface-to-air missiles that can
blow planes out of the sky have
kept the peril fresh in risk man-
agers’ minds, according to Jason P.
Herriott, war and political risk un-
derwriter for Amlin Underwriting
Ltd., a Lloyd’s of London managing
agency.

Mr. Herriott shared his views dur-
ing a panel discussion at a Real Es-
tate Risk Management Symposium

at Navy Pier in Chicago earlier this
month.

“Terrorism is an unfortunate fact
of life,” said Jill Dalton, managing
director and the leader of broker
Marsh USA Inc.’s North American
property practice.

Given the “high severity” and
disruptive nature of such attacks, a
company does not have to be a tar-
get itself to suffer related losses, Ms.
Dalton said. A company also may
be affected if it has a contractual re-
lationship—such as that of a lender
or shareholder—with a targeted
company, she noted.

In addition, she said, corporate
officers must consider whether to
buy costly insurance for this risk, or
face claims of negligence, possibly
from shareholders, for not doing so.

Currently, the “options for terror-
ism coverage come in all shapes

17th International Reinsurance Congress

and sizes,” and include about eight
different types of policies, Ms. Dal-
ton said.

One policy that was developed in
direct response to the U.S. govern-
ment’s Terrorism Risk Insurance Act
of 2003 provides reinsurance covet-
age for insurers that are required to
offer protection from “foreign” ter-
rorism to most companies located
primarily in the United States.

That policy, which Ms. Dalton
describes as “all risk with TRIA
only,” meets those legal require-
ments and others, including a stip-
ulation that terms and conditions
do not “differ materially” from
terms offered for core coverages, she
said.

Under TRIA, an insurer’s losses
must exceed $5 million and be “cer-
tified” by the Treasury Department

See TERROR/page 41

Corporate governance laws
putting a damper on M&A

By MICHAEL BRADFORD

HAMILTON, Bermuda—Insurance
company mergers and acquisitions
may have become a casualty of cor-
porate governance legislation, an
insurance company executive con-
tends.

The long-tail liabilities associated
with insurers will likely discourage
board directors from approving
such deals, he said.

Instead, they will likely favor
growth through the purchase of
books of business rather than out-
right acquisitions, he said.

And concerns over existing liabil-
ities are prompting insurers to buy
more reinsurance protection, a rein-
surance executive added.

“For years we've seen consolida-
tion going on in the insurance in-

e

Conference coverage
continued on
page 33

—

dustry,” said Donald Kramer, vice
chairman at ACE Ltd. in Hamilton,
Bermuda. And, “you’ve seen, in the
reinsurance industry, merger after
merger after merger. But with Sar-
banes-Oxley, I believe the merger-
consolidation phase of the business
is over,” he said, referring to the
federal corporate governance act
enacted in 2002.

Mr. Kramer was speaking at the
17th International Reinsurance
Congress sponsored by London-
based Hawksmere P.L.C. in Bermu-
da earlier this month.

Consolidation is ceasing because
of “the unique characteristics of our
business,” he said. “We don’t know
what our liabilities are, ultimately.
And under Sarbanes-Oxley, with
the increasing intrusiveness of

See STRUCTURES/page 32
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Health plan operators hit
with $7.3 million judgment

RENO, Nev.—The U.S. Department
of Labor has won a $7.3 million de-
fault judgment against four former
operators of Employers Mutual
L.L.C., an allegedly fraudulent
group health provider that has left
an estimated $27 million in unpaid
claims since federal regulators shut
it down in 2001.

A federal judge in Reno, Nev., en-
tered the default judgment against
James Lee Graf, William R. Kokott,
Nicholas E. Angelos and Kari Han-
son, who operated Nevada-domi-

ciled Employers Mutual and various
affiliated employer groups and ser-
vice providers.

The Labor Department charged
in a 2001 lawsuit that the four di-
verted millions of dollars of plan as-
sets from about 7,000 single-em-
ployer benefit plans to themselves
and others during the first 10
months of 2001. Labor Department
lawyers filed a motion for the de-
fault judgment in February, after
the defendants failed to answer the
complaint.

Thomas A. Dillon, a court-ap-
pointed fiduciary overseeing the
Employers Mutual plans, filed a sep-
arate complaint earlier this year lev-
eling racketeering charges against
the program’s former operators and
negligence charges against 400 for-
mer agents and brokers who sold
the plans to thousands of small em-
ployers nationwide.

Employers Mutual is unrelated to
Employers Mutual Casualty Co. of
Des Moines, Iowa.

— By Douglas McLeod

Insurance industry links available at B/ site

Business Insurance has a broad

and comprehensive directory
of insurance industry-related
Web links available on its Web
site.

If you are searching for risk

management or employee
benefits management informa-
tion, this is a great place to
start.

If your site provides com-
mercial insurance services or

information, you can submit

an online request for a free
link.

To browse the links, please
visit the Links section at www.
businessinsurance.com.

iVOS dramatically improves the
speed and accuracy of your claims
management systems. Java-based and
J2EE compliant, :VOS delivers power
and flexibility far beyond Windows-
based applications, putting you in total
control of your vital information.

1V OS, browser-based software —
removing barriers to greater performance for your claims management systems.

Advanced business rules automation

means ¢VOS works the way you work.
Our user interface is simple and

intuitive, saving both precious training Vv
time and the expense of costly mistakes.

Installed on your network or ours,
the efficiency of iVOS is right at
your fingertips. With no required
middleware (e.g. Citrix), your team
has complete access to the full power
and flexibility of :VOS — anytime
from anywhere.

Powering claims management
Valley Oak Systems
Valley Oak  www.valleyoak.com
—  925-552-1650

Sharpen your business focus. Contact Valley Oak Systems for a demonstration of the power and flexibility of :/0S.
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Paul Winston

Chicago Cubs gored
this fan’s goat

| have never been able to
understand the mentality of people
who file lawsuits seeking billions of
dollars in punitive damages to make
them whole for some alleged wrong.

Until now, that is.

Now, | am looking for a hungry
trial attorney to represent me in a
lawsuit against the Chicago Cubs. It
is likely that this would be filed as a
class action on behalf of the millions
of other long-suffering Cubs fans.

While it would be nice to be able
to file suit in Madison County, lll.,
renowned for its hospitality to class-
action plaintiffs, that is a hotbed of
St. Louis Cardinals support. So Cook
County, lll., will suffice.

Last week's stunning collapse of
the Cubs after they seemed to have
the National League

management would be doing the
perp walk by now for financial
mismanagement and fraud.

® Products liability. If you consider
the many ulcers, migraines, spongy
livers and broken television sets
spawned by the Cubs, a strong case
can be made that this is a product
inflicting bodily harm and property
damage on others. Then there is the
matter of the curse. Clearly, the hex
that a Greek restaurateur placed on
the club 58 years ago has been
recklessly and willfully transferred
to the fans. Let a jury decide if such
karmic harm warrants damages.

® Toxic tort. | figure that if a
homeowner can win millions of
dollars for the presence of mold in a
home, we can prevail in a claim that
the organisms

Championship Series in
hand was simply the
final straw on top of
the already enormous
burden that Cubs fans
carry. We the fans are
as accursed and
afflicted as the team
we follow year in, year
out in the hopes they
will reach the pinnacle
of baseball. In virtually
every other social and
commercial endeavor,
the repeated infliction
of such emotional distress (1969,
1984, 1989 and now 2003) would
spark a multitude of tort claims.

In fact, | think we can prove the
team is at fault under almost any
modern theory of liability:

® Malpractice liability. If ever
there were poster children for
professional negligence, the Cubs
would be them. No team in
American professional sports has
gone longer without a
championship. Indeed, many teams
have won several championships
over much shorter histories, which
suggests to me the Cubs are not
unlucky or cursed but guilty of
incompetence. If a doctor failed to
successfully perform an operation
as many times as the Cubs have
failed to complete a winning
postseason, he or she would not
only face a tide of lawsuits but
probably would also be locked up.

o D&O liability. Other team
managers and owners have figured
out how to prevail over the past 95
years, why not the Cubs? One would
have to assume egregious
mismanagement is at work here.
Cubs fans have long suspected the
team's owners are more interested
in fat television revenues from
broadcasting Cubs games worldwide
than in investing in a winning team.
The team draws millions of dollars
annually in ticket sales, broadcasting
revenues and merchandise from
hats to bobblehead dolls without
providing fans a decent return on
their investment. If the Cubs were a
publicly traded company, team

Paul Winston

inhabiting Wrigley Field
are toxic and bad for
our health. Just as
mold is innocuous in
most settings but
potentially lethal in
some, baseball players
who would thrive on
other teams become
destructive and
incompetent within the
friendly confines of this
park. If this analogy
doesn't work, then |
think we should
investigate whether that's really
poison ivy lining the outfield walls.

I think $58 billion in
compensatory damages ($1 billion
for every year they have failed to
get into the World Series) would
suffice. Using the recent Supreme
Court benchmark for calculating
punitive damages brings us $232
billion more, for a grand total of
$290 billion. That would not heal the
damage to Cubs fans' hearts and
souls from their unrequited loyalty
to the team, but it's a start.

Of course, | would gladly settle
and be made whole by having the
Cubs whip the snot out of the
Yankees in the 2004 World Series.

Forgive and forget

On a related note, while | am
unable to forget the Cubs’ many
transgressions, | think forgiveness is
in order for the poor fan who
innocently and ignorantly knocked a
foul ball from the clutches of a Cubs
outfielder in game six of the NLCS.

He did not lose that game or that
series; the Cubs did it themselves.
And he does not deserve to be
vilified and threatened, as sadly is
now taking place. He is as
heartbroken as the rest of us at the
Cubs' fortunes and deserves our
compassion. (And that more
accurately reflects how | feel about
looking for scapegoats when wrongs
befall us, than the comments above.)

Editor Paul Winston can be reached
at pwinston@crain.com.



10-20-03 A 8 10/17/03

Vice President/Publisher: Martin J. Ross Il
(New York)

Editor: Paul D. Winston (Chicago)
Editor-at-Large: Jerry Geisel (Washington)
Managing Editor: Regis J. Coccia (Chicago)
Assistant Managing Editor - Graphics:

Kathy L. Barnes (Chicago)

Assistant Managing Editor - News: Gavin Souter
(New York)

Senior Editors: Michael Bradford (New Orleans);
Meg Fletcher, A.R.M. (Chicago); Judy Greenwald
(San Jose); Mark A. Hofmann (Washington); Dave
Lenckus (Tucson); Douglas McLeod (New York);
Sally Roberts (Denver); Joanne Wojcik (Denver);
Rodd Zolkos (Chicago)

Bureau Chiefs: Roberto Ceniceros (Los Angeles);
Sarah Veysey (London)

Assoclate Editors: Neil Hodge (London); Michael
Prince (New York)

Correspondents: Carolyn Aldred (England) and
Gerard O'Dwyer (Finland)

Copy Desk Chief: Matt Scroggins (Chicago)
Copy Editors: Mary B. Nick (Chicago); Joe Walker
(Chicago)

Directory Editor: Kevin P. Edison (Chicago)
Assistant Directory Editor: Carrie A. Brittain
(Chicago)

Assistant Graphics/Online Editor:

Amy R. Kepka (Overland Park)

Executive Assistant / Reprint Manager:

Karen Brown Tucker (Chicago)

Editorial Cartoonist: Roger Schillerstrom
(Chicago)

Advertising Director: Kenneth F. Luker Jr.

(New York)

Director - Business Development : Robert L.
Niesse (Chicago)

District Managers: Chris Crain (New York); Lori
Lieberman (Los Angeles); Ron Kolgraf (Boston);
William J. McGuire (Chicago); Robert B. Murray
(New York); John L. Phillips (Chicago)

Classified Advertising Manager: Irais Amleshi
(Chicago)

Assistant to the Publisher: Pat Ghazvini (New
York)

Advertising Traffic: Stephanie Cress (New York)
Production Manager: J. Thomas Janka (Chicago)

Circulation Manager: Rudolf Von Bartesch
(New York)

Director of Communications: Ronnie I. Drachman
(New York)

Promotion Coordinator: Barbara O'Brien

(New York)

Promotion Manager: Michael Ambrosio

(New York)

EDITORIAL: Chicago: 312-649-5200; Denver:
303-698-7601; London: 207-457-1400;

Los Angeles: 323-370-2455; New Orleans:
985-8711090; New York: 212-210-0100;

San Jose: 408-774-1500; Tucson: 520-579-1937;
Washington: 202-662-7200

ADVERTISING: Boston: 617-292-4856;

Chicago: 312-649-5276; New York: 212-210-0133;
Los Angeles: 323-370-2456
COMMUNICATIONS: New York: 212-210-0132
SUBSCRIPTIONS: Detroit: 888-446-1422

Business Insurance is published by
Crain Communications Inc.

Chairman: Keith E. Crain

President: Rance Crain

Secretary: Merrilee Crain

Treasurer: Mary Kay Crain

Executive Vice President/Operations:

William A. Morrow

Senior Vice President/Group Publisher:

Gloria Scoby

Group Vice President/Technology, Circulation,
Manufacturing: Robert C. Adams

Corporate Circulation Director: Nina LaFrance
Corporate Director/Production & Manufacturing:
Dave Kamis

G.D. Crain Jr. Founder (1885-1973)

Mrs. G.D. Crain Jr. Chairman (1911-1996)

S.R. Bernstein Chairman-executive committee
(1907-1993)

Published weekly at 360 N. Michigan Ave., Chicago, Il.
60601-3806, Fax: 312-280-3174,biweb@crain.com. Offices:
711 Third Ave., New York, N.Y.10017-5806, Fax: 212-210-
0704; 71121 Minkler St., Abita Springs, La. 70420; Fax: 985-
871-4006; Suite 814, National Press Building, Washington,
D.C. 200451801, Fax: 202-638-3155; 6500 Wilshire Blvd.,
Suite 2300, Los Angeles, Calif. 90048- 4947, Fax:
323-655-8157; 967 Bermuda Court, Sunnyvale, Calif.
94086-6750, Fax: 408-774-1155; 34 Southwark Bridge
Road, London SE19EU, Fax: 207-457-1440; 8157 N. Torrey
Place, Tucson, Ariz. 85743, Fax: 520-579-3476; 777 E.
Speer Blvd., Denver, Colo. 80203-4214; Fax: 303-733-2244;
1133 W. 108th St., Overland Park, Kan. 66210, Fax: 312-280-
3174.77 Franklin St., Suite 809, Boston, Mass. 02110-1510;
Fax: 212-210-0704 $4 a copy and $97 a year in the U.S.,
$130 in Canada and Mexico (includes GST). All other
countries, $230 a year (includes expedited air delivery).
Rudolf Von Bartesch, circulation manager. Four weeks'
notice required for change of address. Send subscription
correspondence to Circulation Department, Business
Insurance, 711 Third Avenue, New York, N.Y. 10017-5806.
Microfilm copies available: University Microfilms, 300 Zeeb
Road, Ann Arbor, Mich. 48013. Microfiche copies: Bell &
Howell, Micro Photo Division, Old Mansfield Road, Wooster,
Ohio 44691. Portions of the editorial content of this issue
are available for reprint or reproduction in other media. For
reprints or reprint permission: Karen Brown Tucker,
Business Insurance, 360 N. Michigan Ave., Chicago, Il
60601-3806, 312-649-5319, Fax: 312-280-3174.

BPA To subscribe, call 888-446-1422,
BEA or 313-446-0450
Y  outside the United States.

www.businessinsurance.com

3:.03 PM Page 1

Editorial

—h—
Opinions

October 20, 2003

Slowing cost hikes are good news

HO WOULD HAVE
thought health care cost
increases averaging 12.6%

would be considered good news?

Given that next year’s projected
cost increase, according to a recent
Hewitt Associates Inc. survey, is
more than two percentage points
lower than this year’s 14.7% rise, a
drop in the rate of increase is good
news for employers and insurers.

To be sure, no one envisions a re-
turn anytime soon, if ever, to a
decade ago when rates were falling
as managed care plans aggressively
competed for market share.

But there are signs, such as the
Hewitt survey, that perhaps the
worst of the runup in health care
costs may be over for the near term.

Employers nationwide have
wised up to how plan design—a fac-
tor largely neglected during the soft

Letters to the Editor

Industry should return
to supporting forecasts

To the editor: It was with pride and
sadness that [ watched the accuracy
of the forecasting of the course of
Hurricane Isabel. The pride was
from knowing that in a small way
the insurance industry helped make
this forecasting successful, and the
sadness was from knowing that this
industry support was discontinued.

In August 1997, a nonprofit orga-
nization was established with 25
members from the insurance and
reinsurance industry. The Insurance
Friends of the National Hurricane
Center was dedicated to enhancing
the timely and accurate forecasting

Schillerstrom

pricing of the late 1990s—con-
tributed to the cost crisis.

Until those design changes, there
often was no financial incentive for
employees to be careful consumers
of health care services. Deductibles
or copayments often cost no more
than, say, the price of a haircut.

Today, restructuring those ele-
ments is having an impact. No
doubt the rise in employee cost
sharing is painful to many workers,
but it is a necessity if employer costs
are ever to be controlled.

In another encouraging sign, em-
ployers and insurers are revamping
the design of prescription drug ben-
efits, after years in which soaring
costs were the primary catalyst for
higher health care expenses. Some
employers, for example, are moving
to coinsurance, which, unlike flat
copayment designs, makes employ-

of tropical storms and communicat-
ing those forecasts to the public and
to the insurance industry. The cre-
ation of the Insurance Friends was
spearheaded by George Ramsdell,
the retired senior vp and chief un-
derwriting officer of the Continen-
tal Insurance Co., with significant
help from Had Talbot, a managing
director of Guy Carpenter & Co.
Through their efforts, a close rela-
tionship was established with the
National Hurricane Center and the
International Hurricane Center at
Florida International University.
Funds raised by Insurance Friends
were used to support projects bene-
ficial to the National Hurricane
Center that could not be publicly
funded. One of the more significant
projects was to develop enhance-
ments to the Web capabilities of the

ees far more sensitive to the price
differences among branded drugs.

At the same time, most insurers
are encouraging use of generic
drugs over branded products, which
cost more but whose efficacy is the
same as generics. Some insurers, for
example, are giving health plan
enrollees  incentives—such  as
temporarily waiving copayments
or coinsurance requirements—to
switch to lower-cost generics.

And even some determined op-
ponents of employer efforts to bet-
ter control their costs are showing
more flexibility, if only to a limited
degree. For example, the United
Auto Workers union, whose tough
bargaining with U.S. automakers re-
sulted in virtually no employee
health care cost sharing, is bending
in other areas. Under the most re-
cent contract agreement, the au-

National Hurricane Center, improv-
ing access to information. As the in-
surance industry well knows, en-
hanced communication is always
critical in responding to hurricanes
and in assessing potential losses.
Another significant project was
the re-analysis of the National Hur-
ricane Center’s North Atlantic Data
Base, or HURDAT. This extended
the National Hurricane Center’s
tracks of tropic storms and hurri-
canes back to the mid-1800s, great-
ly improving the record many com-
puter models used for forecasting
hurricane tracks. It also laid the
foundation for models that enabled
the National Hurricane Center to is-
sue five-day tract forecasts for the
first time this year rather than the
three-day forecasts of the past.
Unfortunately, following 9/11
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WHILET STILL HAVE
SOME BREA THING ROOM,

LET ME JUST SAY,

tomakers will be allowed to prune
preferred provider networks to con-
sist of providers who have demon-
strated quality outcomes, best prac-
tices and cost-effectiveness.

While we think the union’s re-
fusal to share in higher premiums
will be to the detriment of the au-
tomakers and employees—if jobs
are cut due to automakers’ difficulty
in competing with rivals that have
been better able to control health
care costs—we are encouraged the
UAW has at least acknowledged
that soaring costs are a problem.

Certainly, continued action is
necessary by employers to rein in
soaring costs. But recent efforts
demonstrate that ever-higher rates
of health care cost increases are not
inevitable and that the steps em-
ployers take can make a real differ-
ence.

the insurance industry’s support for
Insurance Friends waned, as its fo-
cus was drawn away from this dis-
cretionary spending. Insurance
Friends was shut down at the end of
last year, but not without first pro-
viding seed money for projects in
the area of storm intensity, includ-
ing wind and rainfall projections,
which are significant factors in
preparing for such storms.

As counsel to Insurance Friends
and as a member of its advisory
board, I found it a pleasure to have
worked with Max Mayfield, the pre-
sent director of the National Hurri-
cane Center; his predecessor, Jerry
Jarrell; Steve Leatherman, the chair
of the Florida International Univer-
sity’s International Hurricane Cen-
ter; Bob Sheets, a former director of
the National Hurricane Center and
a member of the advisory board;
and, in particular, Messrs. Ramsdell
and Talbot, who made a lot happen
with relatively few bucks.

As Max Mayfield stated in a letter
to Insurance Friends in mid-2001,
“T express my sincere thanks to the
IFNHC for its support. I believe that
this is an outstanding example of
how a public/private partnership
should work.” Unfortunately, with
a few exceptions, it was not possible
to convince the industry as a whole
of the significant benefit to them
and to their customers from the
small investment of time and mon-
ey sought by Insurance Friends.

Perhaps there are some out there
who could put aside their competi-
tive instincts to revive this relation-
ship with the National Hurricane
Center in the future. Otherwise, In-
surance Friends’ legacy will be limit-
ed to the small but significant help
it provided in the past.

Like Camelot, Insurance Friends
was a shining star for a brief period
of time, yet its impact on the fore-
casting and communications with
respect to tropical storms and hurri-
canes should be felt for some time.

Peter H. Bickford
New York

Business Insurance welcomes letters to the editor. The section is intended to be a forum for readers' opinions and comments.
We reserve the right to edit letters for clarity or space. We will not publish unsigned letters. Please send your letters to:
Letters to the Editor, Business Insurance, 360 N. Michigan Ave., Chicaqgo, lll. 60601-3806; fax: 312-280-3174; e-mail: pwinston@crain.com
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Workers Compensation

Prescription
management
seen lacking
as costs
keep rising

By MICHAEL PRINCE

Rising prescription drug spending is
forcing employers and workers
comp insurers to find ways to keep
costs in check.

While some strategies are show-
ing signs of success, many others
that are successful for group health
plans simply can’t be used because
of the special nature of workers
compensation programs.

Drug costs in workers comp pro-
grams have been rising by around
15% year after year and now make
up nearly 10% of the total workers
comp health care bill, experts say.
As recently as 1997, drug spending
represented only 7% of medical
costs, according to a study released
in August by the National Council
on Compensation Insurance in
Boca Raton, Fla.

“The fastest-growing component
of the medical expense is prescrip-
tion drugs,” said Joseph Paduda,
principal at Health Strategy Associ-
ates, a workers comp managed care
consulting firm based in Madison,
Conn.

The rising cost of drugs in the
past few years has forced employers
and insurers to devote attention to
an issue that previously received lit-
tle notice, said Ash Kilada, director
of risk management and benefits at
Sbarro Inc. in Commack, N.Y.

“Insurance companies are just
starting to address it in the past few
years,” he said.

What's particularly troublesome
for workers comp insurers is that
many of the tools available to con-
trol drug spending in group health
plans are not available to them.
People in workers comp programs
don’t pay anything for their drugs,
so it’s not possible to create a co-
payment structure that encourages
the use of lower-cost drugs, experts
say.

In addition, state workers comp
laws often prevent the insurer from
directing a patient’s care, including
determining which pharmacy fills a
prescription.

See DRUG COSTS/page 16
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Chiropractic care of workers
blamed for higher comp costs
But if closely managed, chiropractors can be effective

By JOANNE WOJCIK

While many injured workers may
swear by chiropractors, most em-
ployers are more likely to swear at
them when they see one listed as a
treating physician on a workers
compensation claim.

Unchecked chiropractic care can,
and often does, drive up the cost of
medical care, many employers as-
sert.

But there are times when chiro-
practic care can actually save em-
ployers money in temporary dis-
ability costs by returning injured
employees to work faster, some
workers comp experts say.

The key, they say, is to monitor

Innovative software program
wins Fluor a safety award
page 22

treatment to ensure that claimants
are receiving appropriate care.

In workers comp cases in which
chiropractors are the exclusive
provider, total costs per claim are
16% to 25% higher than in cases in
which care is directed by physi-
cians, according to a 2002 study by
the Boston-based Workers Com-
pensation Research Institute. Medi-
cal costs are 17% to 21% higher in
chiropractor-treated cases when
considering the costs of complete
medical treatment, including physi-
cal medicine, radiology, supplies
and drugs, the study also found.

“It’s the kiss of death whenever I
see a chiropractor on a claim,” said
Nancy Axtell, director of safety and

S

Baystate saves millions
with integrated disability plan
page 26

risk management at PRIDE Indus-
tries in Roseville, Calif. PRIDE spe-
cializes in placing disabled workers
in jobs. “They’ll treat the patient for
the rest of their lives.”

In fact, Ms. Axtell says she has
several claims in which chiroprac-
tors have been treating claimants
for a year or more after an injury.

“I believe there are some rep-
utable chiropractors out there,” she
said. “But once they get in the
comp system, it’s like giving them
an open checkbook.”

Ms. Axtell said the situation is
particularly acute in California,
which recently enacted legislation
to limit the number of chiropractic

See CHIROPRACTORS/page 28

California’s
comp woes
illustrate risk
that reforms
can hackfire

By ROBERTO CENICEROS

Some of the problems now plagu-
ing California’s workers compensa-
tion system can be traced, in part,
to a little-understood provision em-
bedded in reform legislation signed
into law a decade ago.

Recently enacted legislation
should help correct the problem,
though other significant challenges
remain, employers say.

But in 1993 employers and insur-
ers didn't suspect that the provision
would add to their costs and help
make California’s workers comp
system one of the costliest in the
nation.

The provision stipulated that an
injured employee’s doctor is pre-
sumed correct in all treatment deci-
sions. By the time employers fig-
ured out the provision’s conse-
quences, the losses had already
mounted for at least two years and
would continue to do so for years
after that, employers and insurers
agree.

The presumption of correctness
was not a key component of the
1993 reforms, which were created
with input from insurers, labor, em-
ployers and other stakeholders, re-
called Jill Dulich. Ms. Dulich is re-
gional director of claims services for
Marriott International Inc.’s West-
ern region in Santa Ana, Calif.

“It just went in” as a 23rd-hour
change without a lot of discussion,
said Ms. Dulich, who also serves on
California’s Commission on Health
Safety and Workers” Compensation.

It was “an almost unknown, little
provision,” said Peter Gorman, vp
and Western regional manager in
San Francisco for the Downers
Grove, Ill.-based Alliance of Ameri-
can Insurers. But it “shifted things
dramatically in favor of the work-
er,” he said.

The presumption of correctness
sought to check rising medical and
legal costs by fixing a “dueling doc-
tors” phenomenon occurring at the
time. Under that situation, doctors
representing employees and insur-

See CALIFORNIA/page 14
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Continued from page 10

ers argued over the necessary course
of treatment. Their feuding in-
creased medical and legal costs.

But employers and insurers even-
tually found that the presumption
of correctness caused them to lose
control of medical review and treat-
ment decisions. Workers compen-
sation judges attempting to settle
disputes more often ruled in favor
of employees and their doctors’
opinions.

Insurers began finding it was of-
ten less expensive to pay for ques-
tionable medical procedures than
to challenge treatment decisions

made by an employee’s doctor. So
insurers gave up the fight on more
claims, Mr. Gorman said.

Then, in 1996, the Workers
Comp Appeals Board in Minniear
vs. Mt. San Antonio Community
College extended the presumption
of correctness from medical treat-
ment decisions to permanent dis-
ability ratings and other areas of
workers compensation.

So the presumption of correct-
ness helped exacerbate one of the
biggest problems in the system to-
day, employers say. The problem is
that there are no guidelines describ-
ing an appropriate amount of treat-

ment for various injuries.

Such guidelines could help limit
unnecessary treatment. Additional-
ly, workers comp judges do not
have clear guidelines for assessing
and rating worker injuries and dis-
abilities. They must rely on the sub-
jective opinions of doctors hired by
employees and their attorneys.

Three different judges hearing a
case involving the same permanent
disability injury might reach three
different conclusions on how to
rate that disability for compensa-
tion purposes, employers say.

Injured employees have an in-
centive to see more medical

providers, while driving up medical
costs, in order to find a provider
that will help them obtain the
highest disability rating, said
Charles Bacchi, a workers comp leg-
islative advocate for the California
Chamber of Commerce.

Also, under California’s system,
claimant attorneys reap greater
compensation when they win per-
manent disability awards for their
clients, Mr. Bacchi added. That en-
courages them to involve more doc-
tors and keep injured employees
away from work.

One result is that California now
has the highest frequency of perma-
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nent disability claims in the nation,
noted Mark Webb, state relations
officer in Los Angeles for American
International Group.

California differs from many oth-
er states because it seems to allow
“unending medical treatment” and
has “extremely loose rules” regard-
ing the rating of permanent disabil-
ity injuries for benefit awards, Mr.
Bacchi agreed.

“The interaction between those
two functions, over time, has mor-
phed the system into something
that is, of course, currently a mon-
ster,” Mr. Bacchi said.

Employers with employees in
multiple states agree that in Califor-
nia, medical costs and lost work
time mount faster than in other ju-
risdictions where they operate.

Workers comp judges do
not have clear quidelines
for assessing and rating
worker injuries and
disabilities. They must
rely on the subjective
opinions of doctors hired
by employees and their
attorneys.

“A worker gets injured here in
California and that injury just
seems to cost a great deal more be-
cause of medical expenses,” said
David Sunkin, general counsel for
Sherman Oaks, Calif.-based Earl
Shieb Inc. “For whatever reason,
that worker somehow seems to be
able to stay away from work
longer.”

The 1993 reforms also shaped
California’s workers comp land-
scape in other ways during the past
decade.

They eliminated a minimal rat-
ing floor that previously allowed
the state’s insurance commissioner
to influence rates charged to em-
ployers. Following repeal of the
minimum rate law, competitive
pricing drove insurance pricing dra-
matically down over several years.

Yet while rates were dropping,
long-term cost drivers, such as the
presumption of correctness, mount-

See CALIFORNIA/page 16
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Continued from page 14
ed without anyone realizing those
costs were in play, Mr. Webb said.

“You had severe price competi-
tion, but you also had a real prob-
lem trying to estimate your losses,”
he said. Actuarial estimates have
since found that pure premium
rates during the late 1990s were un-
derestimated by as much as 50%,
Mr. Webb said.

The eventual onset of a hard mar-
ket, insurers realizing their real loss-
es and continuing loss trends even-
tually led rates to rebound at levels
that alarmed employers.

Total workers comp system costs

in California rose from $9 billion
in 1995 to $29 billion today.
During the same period, rates in-
creased from $2.61 to $5.85 per
$100 of payroll, according to data
from the San Francisco-based Work-
ers’ Compensation Insurance Rat-
ing Bureau.

Today, medical expenses contin-
ue to rise rapidly. “The rise in medi-
cal care expenditures is placing con-
siderable strain on the entire work-
ers compensation system,” accord-
ing to California’s Commission on
Health and Safety and Workers’
Compensation.

The average medical cost per in-

demnity claim jumped from about
$9,000 in 1993 to $31,000 in 2002,
according to the WCIRB.

Overall, there has been a lack of
medical utilization review in the
system, Ms. Dulich said.

But recent legislation addressing
the presumption of correctness,
treatment utilization and other
problems should help employers
address medical costs, Ms. Dulich
said.

In 2002, Gov. Gray Davis signed
into law a workers compensation
benefits increase bill, A.B. 749. The
legislation also chipped away at the
presumption of correctness. The

law restricted the presumption only
to cases in which an employee pre-
designated a medical provider prior
to suffering an injury. But that law
applied only to claims opened be-
fore Jan. 1, 2003.

More recently, legislation signed
into law Sept. 30 eliminates the pre-
sumption of correctness for claims
opened after Jan. 1, 2003, Ms.
Dulich said.

It also requires California’s Com-
mission on Health and Safety and
Workers’ Compensation by July
2004 to evaluate treatment utiliza-
tion guidelines and independent
medical review systems used by
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other states. California’s Division of
Workers’ Compensation is then
supposed to use the information to
adopt medical treatment guide-
lines.

The guidelines will give insurers
and employers a better chance
when challenging medical treat-
ment decisions. But attorneys and
insurers, along with the doctors
they hire, will have to battle over
the application of the guidelines to
each case, Mr. Bacchi said.

California could be back to a du-
eling doctors system with the core
problem of increasing medical costs
still intact, he said.

Drugs:
gs.

rising

Continued from page 10

As a result, many workers comp
insurers often shy away from ag-
gressively talking to physicians
about the best or most cost-effective
drug therapies to employ, said Dr.
David Deitz, vp, national medical
director at Liberty Mutual Insurance
Co. in Boston.

“We don’t want to be seen as un-
duly influencing prescribing pat-
terns for doctors,” he said.

Rather than directing doctors,
they prefer to educate them about
various drugs and their relative
costs, Dr. Deitz said. “We can only
suggest,” he said.

Another proven cost-control
strategy that has limited use in
workers comp programs is switch-
ing prescriptions to lower-cost
generic drugs.

The majority of drug costs in
workers comp are focused on a rela-
tively small group of drugs, primari-
ly used for pain relief, and generic
use is already quite high, said Andy
Mayer, senior director, workers
compensation division at Express
Scripts Inc. in St. Louis, Mo.

“When there is a generic equiva-
lent, the use of generics has been
high,” added George Furlong, direc-
tor of medical payment products at
Choice Medical Management Ser-
vices L.L.C., a workers comp man-
aged care company in Tampa, Fla.

In fact, the NCCI study shows
that, in workers comp, generic
drugs are used 80% of the time
when they are available. Also, half
of drug costs are from drugs with no
generic alternative, the study
shows.

“It’s obvious there are limited op-
portunities” to get much more out
of generic use, said Barry Llewellyn,
senior divisional executive, regula-
tory services for the NCCI and co-
author of the study in Hoboken,
NJ.

But there are strategies that can
work, experts say.

One proven idea is providing an
injured worker with a discount drug
card run by a prescription benefit

See DRUGS /page 18
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Continued from page 16
manager. Using the cards, workers
can access a network of pharmacies
offering discounts of up to 30%.

The key to the success of any dis-
count card is getting it into the
hands of the injured worker. This is
often difficult to do before the per-
son receives a prescription, Mr. Kila-
da said.

“If someone can come up with a
solution, it would be great,” he said.

For those people who receive
multiple prescriptions and, in par-
ticular, those with long-term drug
needs, a discount card or a mail-or-
der drug service produces signifi-

cant savings, Mr. Paduda said.

Another way to control costs is to
reject claims for drugs that are con-
sidered inappropriate. For example,
Express Scripts has a formulary for
its workers comp customers, and
any submitted drug that is not on
the formulary needs special ap-
proval by the insurer’s claims ad-
juster, Mr. Mayer explained. Often,
though, the adjusters approve the
drugs.

“We do see drugs slip through
that should not be on workers
comp,” he said.

Many adjusters approve the
claims because they don’t under-

stand that the drugs are not appro-
priate or they fear lawsuits by in-
jured workers over the rejection.

OxyContin abuse ‘is a
national concern with

workers comp.’
Roger Fries
Kentucky Employers Mutual
Insurance Co.

“The risk of litigation outweighs
the cost of a drug,” he said.

But Dr. Deitz of Liberty Mutual
disputes this assertion. While he ac-

knowledges that laws limit Liberty
Mutual’s claims managers’ ability to
control costs, they shy away from
intruding into treatment out of fear
of upsetting the doctors and hurt-
ing their relationships with them,
he said.

“That is actually a bigger problem
than fear of litigation,” he said.

In addition to grappling with ris-
ing costs, employers and workers
comp insurers are struggling to
cope with the growing use of the
painkiller OxyContin. The drug,
which was originally intended for
people suffering from severe, long-
term pain, has become one of the
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most used drugs by workers comp
claimants. The concern with the
drug stems from its addictive nature
and how some users are abusing it.

“This is a national concern with
workers comp,” said Roger Fries,
president and chief executive offi-
cer at Kentucky Employers Mutual
Insurance Co. in Lexington, Ky.

Insurers are trying to identify
those people that are abusing the
drug by either receiving refills too
quickly or obtaining multiple pre-
scriptions from a variety of doctors,
said Phillip Walls, vp of pharmacy
services at PMSI, a workers comp
PBM in Tampa, Fla.

Another concern with OxyCon-
tin is its overuse, said Dr. Deitz of
Liberty Mutual. Because it’s so pow-
erful, it should be given only when
other drugs fail to control an indi-
vidual's pain, he said.

“It appears to be prescribed too
early in the process,” Dr. Deitz said.

While he would like to see overall
use of OxyContin drop, workers
comp insurers cannot simply reject
claims for it, he said. Instead, each
case has to be reviewed for signs of
abuse, he said.

Abuse is not limited to OxyCon-
tin, though. People are also abusing
pain medications containing the
drug hydrocodone, such as Vi-
codin, Mr. Walls said.

“Hydrocodone is just as much, if
not more, of a concern as OxyCon-
tin,” he said.

To combat the abuse of OxyCon-
tin, the National Assn. of Indepen-
dent Insurers has recently launched
a state-level effort to pass strict
guidelines for the use of the drug,
said Nancy Schroeder, assistant vp
of workers compensation at the
NAII in Des Plaines, IlI.

The proposed guidelines would
detail when the drug could be used
and the type of monitoring of its
use that would be needed.

“It's very new. It's an issue the in-
dustry has just become aware of,”
Ms. Schroeder said.
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Extensive equipment, such as
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Safety software lowers worker exposure
Contractor’s award-winning tool available free to other employers

By MEG FLETCHER

A software program that recently
won a national innovation award
was developed by Fluor Hanford
Inc. and its workers at the world’s
largest environmental cleanup site
to help them—and other compa-
nies that are adapting its free soft-
ware—to better protect workers
from hazards while also streamlin-
ing operations.

The “Automated Job Hazard
Analysis” software was developed

by the subsidiary of Aliso Viejo,
Calif.-based Fluor Corp., one of the
world’s largest engineering, pro-
curement and construction con-
tractors.

The program was designed to
protect Fluor Hanford’s 4,300 work-
ers from radiological exposure to
the cancer-causing residue of 60
years of plutonium production for
national defense efforts at the Han-
ford, Wash., site, as well as to better
coordinate decontamination opera-
tions there.

The 586-square-mile site, which
at one time contained nine nuclear
reactors and associated processing
facilities, was operational from the
1940s with the Manhattan Project
until 1989, when the U.S. Depart-
ment of Energy ceased production
there.

The decontamination and de-
commissioning project began in
the late 1980s. It requires contrac-
tors and workers to cope with im-
mense physical challenges, includ-
ing tons of plutonium in various
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forms, 2,300 tons of spent nuclear
fuel, about 25 million cubic feet of
buried or stored solid waste and
about 270 billion gallons of con-
taminated drinking water.

When Fluor Hanford became the
main contractor at the site in 1996,
the annual worker injury rate was
comparable to the industry average
of 5.2, which meant that each year
about five out of every 100 workers
would sustain some type of injury
or illness that was reportable under
the requirements of the Occupa-
tional Safety and Health Adminis-
tration Act, according to Dave Jack-
son, the contractor’s director of oc-
cupational safety and health. In ad-
dition, those injured or ill workers
at the site typically lost between 24
and 30 days of work annually, he
said.

With Fluor Hanford in charge
and with the development of the
hazard analysis software, Mr. Jack-
son said, those numbers subse-
quently dropped to 1.5 injuries per
100 workers and fewer than five
days lost. In addition, there has
been “a significant drop” in workers
compensation costs, although com-
pany-specific data are not available
due to the pooling of claims from
multiple contractors, he said.

“Safety is one of our core values,”
Mr. Jackson said. Given the nature
of Fluor’s business, “our only re-
source is our people. That's why
safety is so important.”

The job hazard analysis software
uses a “hazard tree” analysis as a
more systematic and integrated ap-
proach to reduce the number of
worker injuries and better integrate
information from a variety of
sources, including workers, experts,
reports of best practices and envi-
ronmental and safety regulations
and standards. It was first imple-
mented in 1998.

The foundation of the software
analysis is a list of up to 156 ques-
tions related to the hazards of per-
forming a specific task. It results in
a systematic and integrated process
to answer those questions and ulti-
mately creates a work plan that in-
corporates the broad-based knowl-
edge of project participants from
top to bottom, as well as the re-
quirements of standards and regula-
tions.

“No other system provides such a
complete union of knowledge, stan-
dards and integration with work
control,” according to a joint state-
ment by Miles Jaeger, the program’s
administrator, and Mark Herman-
son, a systems analyst.

The hazard analysis process, in
which workers are asked to con-
tribute their opinions both before
and after a task is completed, “has
really improved morale,” said Ron
Oak, a spokesman for the Hanford
Atomic Metal Trades Council, a
group of 14 unions working at the
site. About 2,000 of Fluor Hanford’s
4,300 workers are affiliated with
unions.

For example, “there is about a
95% chance that all the proper per-
sonal protective equipment will be

See SAFETY/page 24
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Cedents pay er a| ' rensures’ finaﬁiigcfals

Ceding companies also look for specialty services

By RODD ZOLKOS changes to the ratings of reinsurers’ claims- “There’s definitely more focus on the much more rating-conscious.”
paying ability, many ceding companies are financials,” said Mark Ricciardelli, president Alan J. Levin, partner at the Edwards &

einsurers’ security and the special ~ taking a long look at potential reinsurers’ and chief executive officer-global casualty Angell L.L.P. law firm in Hartford, Conn., and
services they offer have become financial strength. reinsurance at Employers Reinsurance Corp. chairman of the firm'’s insurance and
increasingly important Meanwhile, many cedents also look to in Avon, Conn. reinsurance practice, noted that the current
considerations to many reinsurers to provide research and analytical Ratings “have piqued a lot of people’s reinsurance market is marked by numerous
reinsurance buyers. support, as well as help with crafting concern about security in the reinsurance claims disputes.

With an increased sensitivity to  solutions to specific problems. market,” Mr. Ricciardelli said. “Buyers are See REINSURANCE/next page
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Reinsurance: Ceding companies mindful of financial ratings

Continued from previous page

“Everybody’s fighting over
everything,” he said. “There has
been a cycle lately where the life
and health industry has been
disputing with its reinsurers and the
property/casualty industry is
disputing with its reinsurers.”

Mr. Levin said he thinks that
trend stems from insurance
companies that weren't professional
reinsurers moving into that area
during the soft market thinking, “I
know reinsurance, too.”

Now, he said, professional
reinsurers are holding their clients
to a higher standard than they have

historically in terms of policy
language and terms and conditions.
“I think that is the biggest trend we
are seeing now,” he said. “I think
the other thing we're starting to see
is many buyers of reinsurance
looking at the security of risk and
who the reinsurers are.”

But Steven K. Bolland, president
of intermediary Gill & Roeser Inc. in
New York, said he thinks rating
issues are so widespread among
insurers and reinsurers currently
that reinsurer ratings aren’t a major
issue for most ceding companies.

“I think it is so general and so
prevalent that a vast majority of

cedents are throwing their hands up
in the air and saying, ‘It’s a sinking
tide that lowers all ships,”” Mr.
Bolland said.

“I still think the vast majority of
cedents’ criteria is still an A-rated
security,” he said. “Until you see
a (Munich Reinsurance Co.) or
a (Swiss Reinsurance Co.) break-
ing through that level, I don’t
think we're going to see a lot of
activity.”

Many of the reinsurance
companies taking hits to their
ratings in recent months have been
European companies hit hard by
catastrophe losses and declines in

the value of equity investments, Mr.
Bolland said. But, many appear to
be surviving the downgrades.

“A lot of the companies we're
talking about are the European
companies who just had the worst
possible combination of things hit
them at the same time,” he said.
“But they're still there...and they're
surviving quite well.”

In terms of the services some
reinsurers provide, which range
from research and analysis to
workshops and seminars, often
they're particularly important to
small and midsize ceding companies
and can be part of a reinsurer’s

We see ways to manage risk everywhere we look. Likelihood, chance, probability,

“what if.” There are a lot of words that mean the same thing. Risk. We spend our

days studying it. We’re committed to helping you manage it. That’'s why we work

with you, using all of our specialized resources, to create tailored, knowledge-based

solutions, with no “one size fits all”’ answers. Your business is more complex than

that. To us, the benefit is clear. Knowing more means risking less?™
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strategy for reaching that market.

“It is important to certain
buyers,” Mr. Bolland said. “The
smaller companies just don’t have
the expertise or the resources to do a
lot of this work. So, for the smaller
companies that lack the size or the
scope, some of these things are
critical to them.”

“I think the question comes up
quite often, “What can you do to
help me?’ and I think the major
reinsurers have been responding in
a very positive way,” said ERC’s Mr.
Ricciardelli.

Several reinsurance companies—
including ERC, Swiss Re and
Munich Re—do extensive research
on various insurance and economic
topics, often making the
information available on their Web
sites.

“We do a lot of research work,”
Mr. Ricciardelli said. In addition, the
company has had customer forums
on such topics as asbestosis, workers
compensation and umbrella

'l think that reinsurers
are kind of defining their
role by saying that it's
not enough for us to be a
silent partner, but it's
necessary for us to get
involved in helping to

affect the outcome.’

Michelle Fallahi
ING Re

liability.

There’s a similar approach on the
health reinsurance side, according
to Michelle Fallahi, vp of medical
and managed care reinsurance at
ING Re in Minneapolis.

“I think that reinsurers are kind of
defining their role by saying that it’s
not enough for us to be a silent
partner, but it’s necessary for us to
get involved in helping to affect the
outcome,” Ms. Fallahi said.

“I think it’s really a situation of
reinsurers having more tentacles out
there in terms of resources on the
more infrequent, high-dollar
claims,” Ms. Fallahi said. “For
example, reinsurers can do research
for their clients. They can bring
them pharmaceutical vendor-type
relationships. Some reinsurers have
physicians on retainer so (health
plan clients) can get second
opinions.”

On another front, Ms. Fallahi said
ING saved clients $11.2 million in
2002 through case management
consulting, a service many health
reinsurance buyers have come to
rely on. “There’s a variety of savings.
It's pretty consistent,” she said. “I
think once you build that
expectation, the clients miss it if
they don't have it.”

There’s also an emphasis on
adapting reinsurance coverage to
meet cedents’ particular needs, she
said, such as issues of claims
concentration.

“That situation, it’s not so much
one severe claim...it's the sheer
number of claims that becomes the
issue. That’s what clients are

See REINSURANCE/page 22D
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Competition, regulation among top concerns, survey finds

Insurance industry executives expecting more M&A

By RODD ZOLKOS

he insurance industry will see
I an increase in merger and
acquisition activity over the
next year, according to a majority
of insurance companies responding
to a recent survey.

Of those surveyed at KPMG
L.L.P.’s 14th Annual Insurance
Industry Conference late last
month in Chicago, 59% said they
expect an increase in merger and
acquisition activity over the next
12 months, while 11% said they
expect to see M&A activity decrease
and 30% said they expect the level
of activity to remain the same.

In addition, executives have
shifted their opinion over the past
few years concerning their greatest
competition.

While three years ago insurance
executives surveyed said they saw
international financial service firms
posing the greatest competitive
threat, those in this year’s survey
said they saw other insurance
companies as their major
competitors.

In KPMG's 2000 survey, 53% of
those polled cited international
financial service companies as the
greatest competitive threat. That
percentage dropped to 15% in this
year’s survey. Meanwhile, 62% of
executives in this year’s survey said
they expect other insurance
companies to be the greatest
competition over the next three to
five years, up from 32% in the 2000
survey.

The perception of the
competitive threat presented by

banks also has increased over the
past few years, with 12% of those
surveyed this year saying they
perceive banks as their major

While three years ago
insurance executives
saw international
financial service firms
posing the greatest
competitive threat, this
year they saw other
insurers companies as
their major competitors.

competitors, up from 4% in 2000.
Regulatory issues and market

conduct pose the greatest threat to

Brokers, foreign insurers
hail tax exemption guidelines

By RODD ZOLKOS

WASHINGTON—U.S. brokers and
U.K. insurers and reinsurers are
welcoming streamlined
procedures from the U.S. Treasury
Department aimed at foreign
insurers and reinsurers looking to
establish their exemption from
the federal excise tax on
insurance policies covering U.S.
risks.

The release of the new
procedures this month was
driven by the fact that a new
U.S.-U.K. tax treaty is set to take
effect Jan. 1, and hopes that U.K.
insurers could qualify for the FET
exemption under the new rules
prior to the treaty taking effect.

While driven by the
impending effective date of the
new U.S.-U.K. tax treaty, the new
procedures set out Oct. 10 by the
Internal Revenue Service will
apply to future qualification for
excise tax exemptions under all
U.S. tax treaties.

The new procedures are
expected to make it easier for
brokers to identify insurers that
are in compliance with
requirements for the exemption.
By making it easier to qualify for
the exemption, the changes also
could help insurers avoid passing
on tax costs buyers.

Among other things, the new
rules address the issue of insurers
in treaty countries being used as a
“conduit” in order to obtain tax-
free treatment of premiums by
passing risks through a treaty
country insurer to a reinsurer in a
nontreaty jurisdiction such as
Bermuda. The anti-conduit
restriction is a primary difference
between the new U.S.-U.K. tax
treaty and the one it replaces.

But, under the new Treasury

revenue procedures, the FET
exemption is at risk for a
transaction only if the insurance
buyer or broker directs the insurer
to pass a significant portion of
the risk to a reinsurer in a
nontreaty jurisdiction in order to
avoid taxes. The FET exemption
would not be jeopardized,
though, if the insurer decides
independently for its own
business purposes to reinsure the
risk into a nontreaty jurisdiction.

‘Brokers don't mind
being the tax collector.
What they didn't want to
see happening was
brokers becoming the

policemen.’
Joel Wood
Council of Insurance
Agents & Brokers

“That whole conduit thing is a
real concern to the London
market,” said Joel Wood, senior
vp of government affairs at the
Council of Insurance Agents &
Brokers in Washington. “And it’s
understandable that Treasury
wants to make sure that no one is
trying to get away with anything
through a conduit relationship.”

Because of the anti-conduit
restriction, U.S. and U K. tax
authorities were unwilling to
simply develop a list of treaty-
eligible insurers, as was the case
under the old treaty. Instead,
under the new pact, U.K. insurers
seeking FET-exempt status will
have to enter into so-called
“closing agreements” with the
IRS.

Under those closing

agreements, the insurer will
assume full liability for any FET
obligations, will agree to
maintain books and records for
an appropriate amount of time
and will provide a letter of credit
to guarantee payment of any FET
due on transactions that may not
qualify for the exemption.

The Treasury Department has
indicated that if insurers move
promptly to submit the necessary
paperwork, they should be able
to have closing agreements in
place before the new U.S.-U.K.
tax treaty takes effect Jan. 1.

Under the new procedures,
the IRS has committed to making
publicly available periodically
updated lists of insurers and
reinsurers that have entered into
closing agreements, as well as
providing information on
insurers and reinsurers that have
terminated such agreements.

Mr. Wood said he has heard
from the Council’s broker
members and from British
insurers that they are very
satisfied with the outcome of the
new revenue procedures. “In fact,
it's probably better than we've
ever had it before,” he said. And,
with the publication of a list of
exempt companies, “we're
probably going to see better
compliance,” Mr. Wood said.

“Brokers don’t mind being the
tax collector,” Mr. Wood said.
“What they didn’t want to see
happening was brokers becoming
the policemen.”

While the previous
arrangement has been “a
somewhat troubling area for all
our broker members to know
who's exempt and who's not,”
the new procedures are “going to
create ease associated with the
transaction,” Mr. Wood said.

e

the insurance industry, according
to 29% of the executives surveyed
this year; last year, 20% called
regulatory issues and market
conduct the greatest threat.
Concentration of risk was cited by
26% as the greatest threat, up from
17% in last year’s survey, while
19% of those in this year’s survey
called credit risk the greatest threat,
a drop from the 32% of executives
that cited credit as the greatest risk
last year. The percentage seeing
technology risks as the greatest
threat fell to 3% this year from 6%
in 2002.

Risks associated with capital
deployment were seen as the
greatest threat facing the industry
by 24% of those surveyed, nearly
unchanged from the 25% that
called capital deployment risks the
greatest threat in last year's survey.

Categories add up to more than
or less than 100% because some
respondents had more than one
answer for each question or did not
answer each question.

The percentage of executives
seeing potential for premium
growth in the property/casualty
market was down in the current
survey from last year, to 65% from
88%, while 13% said they see the
likelihood of premium decreases,
up from 4% in the 2002 survey.

In the life/health market, 58% of
executives said they see potential
for premium increases, roughly the
same as last year’s 59%.
Meanwhile, the percentage
anticipating premium decreases
declined to 11% this year, from
18% last year.

Executives surveyed were
optimistic about their companies’
performance over the coming year,

October 20, 2003

with 5% saying they expect their
companies to perform significantly
ahead of expectations and 65%
saying they expect their companies
to perform ahead of expectations.
Only 5% of those surveyed said
they expect their companies to
perform significantly behind
expectations.

Assessing the factors most
important to their companies’
growth, the largest percentage of
executives, 32%, said they see
underwriting as most important to
future growth, with 30% citing
distribution as the most significant
factor. Customer focus was
mentioned by 20% of executives as
the most important factor in their
companies’ growth, with 12%
citing product focus and 6% calling
technology the most important
factor.

The Sarbanes-Oxley Act was by
far the piece of recent legislation
seen as having the greatest impact
on the way the executives’
companies do business, mentioned
by 58%, while 15% mentioned the
USA PATRIOT Act, 12% mentioned
the Health Insurance Portability
and Accountability Act, 9% cited
the Gramm-Leach-Bliley Act and
7% said the Terrorism Risk
Insurance Act would have the
greatest impact.

Of proposed legislation, 49% of
the executives surveyed said federal
regulation of the insurance
industry would have the greatest
impact on their business, 38% said
tort reform would have the most
significant effect, 10% cited
universal health care and 4% said
prohibition of credit-based
insurance scoring would have the
greatest impact.

Reinsurance: Security
remains a concern

Continued from page 22B
concerned about,” Ms. Fallahi said.
“Some clients are thinking, ‘If it's
not terrorism, then what can it be?’
Well, there are a number of things
that are not terrorism-related.”

For health plans, a key issue is
that many reinsurance buyers are
regional in nature, Ms. Fallahi said.
“In the case of an HMO, maybe
they're in 10 counties,” she said.
“So, as you might expect, they have
a concentration.”

Such buyers could be particularly
hard hit by a natural disaster, a
severe fire, a hazardous chemical
leak or a train derailment, and they
need to consider that kind of
exposure in making their
reinsurance-buying decisions, Ms.
Fallahi said.

“I think they feel it's an issue that
they have to address somewhere
and, truly, I think they have to
address what a catastrophic claim is.
Is it one person with a high dollar
amount or is it a group of people or
an event?” Ms. Fallahi said. “I think

they really have to figure out what
would they want to report to the
board and then work backward
from there.”

For the reinsurer, the task is to
work with the clients, helping them
to become aware of those exposures
and making the coverage available
to address them, she said.
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Reinsurance security rules need scrutiny

Cedents concerned about recovering funds from reinsurers
may find state security statutes lead to complications

By David A. Attisani
and Jennifer Aresco Brennan

litigating with their reinsurers

are showing increasing concern
that their adversaries may not
possess adequate assets to satisfy a
future award.

To hedge against this
uncertainty, many cedents seek to
make their reinsurers post security,
but there are limitations in
traditional forms of prejudgment
security in the reinsurance context
and in their practical implications.

The most common method of
obtaining security is by a motion
directed to a court or arbitration
panel based on state law. Almost
every U.S. jurisdiction has enacted
some form of prejudgment security
statute, which often tracks the
National Assn. of Insurance
Commissioners’ Model
Unauthorized Insurers Process Act
of 1949.

I n the current economy, cedents

The purpose and
operation of state
statutes is not always in
accord with the
sophistication and needs
of the parties to
reinsurance
transactions.

These laws, which apply to
“unauthorized” foreign or alien
insurers—insurers licensed in a
state other than the forum state—
permit an unauthorized insurer to
operate without obtaining a license
in all 50 states. The laws also
facilitate the process by which an
unsophisticated policyholder can
enforce a judgment by ensuring
that funds sufficient to pay a
judgment are available in the
forum state.

Like many rules aimed at direct
insurance, these statutes have been
interpreted to cover reinsurance
disputes. It is obvious, though, that
the purpose and operation of these
statutes is not always in accord
with the sophistication, wide
geographic presence and needs of
the parties to reinsurance
transactions. Nonetheless, these
statutes are the principal means of
security available to cedents.

Most prejudgment security
statutes provide that, before an
unauthorized insurer may file a
motion in its own defense, it must
first deposit funds with the court
clerk sufficient to pay any future
judgment.

Some states, such as Illinois,
specifically include arbitration
disputes within the purview of the
statute, but even if arbitration is
not specifically mentioned,
arbitrators may, by analogy, order
that funds be paid into an escrow

monitored by the panel.

Not surprisingly, unauthorized
insurers and reinsurers have
objected to these statutes. It is not
clear, for example, that cedents—
which generally possess greater
means and sophistication than the
policyholders targeted for statutory
protection—should be permitted to
leverage state security statutes to

Perspective

their benefit.

Conversely, like primary
policyholders, cedents argue that
they are entitled to collect the

proceeds of the contract they
purchased, to the extent their

claims are found to be meritorious.

To date, challenges to the statutes
by reinsurers have been largely
unsuccessful.

The appropriate enforcement of
prejudgment security statutes
undeniably streamlines the
collection process. If funds are not

available in the forum state, the
claimant need not initiate a second
proceeding in a jurisdiction where
the adversary maintains funds, and
it is not required to “follow” an
alien reinsurer to its home
jurisdiction in order to attach
assets.

Thus, subject to arguments that
the state statutory schemes are ill-
equipped to address reinsurance
obligations, prejudgment security
laws often provide a
straightforward approach to
securing an award when the

Continued on next page
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respondent is unauthorized.

Ironically, this process is
complicated when the reinsurer is
authorized to do business in the
forum state. Having felt victimized
by the letter of laws that apparently
are not directed at reinsurance
proceeds, authorized reinsurers
may insist that the law that
requires only unauthorized
reinsurers to post security be
strictly enforced.

This distinction may quickly
become complicated when it is
clear, for example, that an
authorized, risk-bearing reinsurer’s
foreign parent or affiliate is, in fact,
funding its defense and, likely, any
award. The court or arbitrator must

then determine whether to address
this statutory loophole by
characterizing the unauthorized
company as the real party for
purposes of posting security.

More fundamentally, a cedent
seeking security from its authorized
reinsurer may have few attractive
options. Because many reinsurers
maintain a national or
international presence, they often
do not possess real property or
bank accounts in the forum state.
In these common circumstances,
the cedent cannot rely on a state
security statute and, in most cases,
it cannot efficiently employ
traditional forms of attachment.

Cedents may, therefore, seek to
leverage state “credit for

INSURER TOPICS

reinsurance” statutes, which permit
cedents to take credits on their
financial statements based on their
purchase of reinsurance. In some
states, if the reinsurer is not
licensed, it must post collateral
according to complex rules before
the cedent can take a credit.

Accordingly, credit for
reinsurance statutes may operate in
the same manner as prejudgment
security statutes, permitting
cedents to draw on the reinsurer’s
line of collateral. But a cedent’s
ability to access these funds may be
materially limited—a trust created
for all cedents can, for example,
precipitate a zero-sum creditors’
race to the trust.

These statutes also presuppose a

nonlicensed reinsurer’s compliance
with collateralization requirements,
based on its desire to compete with
other collateralized reinsurers.

Finally, a cedent may look to
state licensing requirements in
order to obtain security from an
authorized reinsurer.

Before granting a license to an
alien reinsurer, state insurance
commissions typically require
proof of a carrier’s ability to satisty
claims. Some common licensing
requirements include proof that
the insurer is legally organized
under the laws of its domicile to
conduct business; that the required
amount of capital and surplus is
available to transact business; and
that funds are available to pay

You've heard it before: over the years some insurers build their own coverage programs, thanks fo the
efforts of one dedicated individual. Then one day that person retires and all that knowledge about
how to keep the program in compliance and up-to-date with the competition disappears. You're left
to learn all the in's and out's of the program and marketplace, ensure that filings have been made,
and do it in a hurry. The easy way to avoid having to pick up all the pieces next time is ISO
standardized coverage. You can be confident your program meets regulatory requirements, and use
that base to differentiate yourself from your competition. And you'll be better prepared for the next
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losses incurred in the licensing
state.

Insurers and reinsurers also must
deposit funds with the state
treasurer to be held in trust.
Unfortunately, there is no
requirement that the amounts held
on deposit correlate to the
company’s exposure.

For example, the statutory
deposit amounts in Massachusetts
are only $500,000 for casualty and
$700,000 for surplus lines business.
Even if those funds could be
attached—which is uncertain since
the primary purpose of licensing
requirements is to protect
policyholders from insurer
insolvencies—the funds on deposit
likely are inadequate to satisty a
future reinsurance award. Some
jurisdictions even permit reinsurers
to maintain funds on deposit only
in the reinsurer’s domicile, which
again makes attachment
problematic.

In sum, if an authorized reinsurer
does not maintain bank accounts
or property within the forum state,
one of its cedents may be left with
no viable alternative but to initiate
a proceeding in another
jurisdiction. But these cumbersome
steps may be unnecessary if the
defendant is unauthorized and
subject to a prejudgment security
statute.

In these difficult economic times,
the number of formal reinsurance
disputes is seemingly on the rise,
and the industry’s appetite to
litigate a larger number of relatively
modest claims is apparently greater,
particularly when one party is in
runoff and there is no continuing
underwriting relationship.

The collective need to obtain
security in a fair, efficient and cost-
effective manner has never been
more acute, and the impediments
to that goal have never been more
obtrusive. It behooves both state
legislatures and parties to future
reinsurance contracts to address the
needs of the industry with greater
care.

David A. Attisani is a partner in the
Boston law firm of Choate, Hall &
Stewart, where he chairs the firm’s
insurance and reinsurance practice
group. Jennifer Aresco Brennan
practices in the same group.
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Producers should seek status
as clients' ‘trusted advisers'

By ROBERTO CENICEROS

their client-focused business

world by becoming “trusted
advisers,” a training consultant told
the Independent Insurance Agents
& Brokers of America.

Trusted adviser skills can also
assist agency managers maintain
optimal productivity levels by
helping them retain key employees,
said Brian Horan, a senior training
consultant for The Richardson Co.
of Lakewood, Wash.

The Richardson Co. conducts
training programs for financial
institutions, including Chubb &
Son Inc., American International
Group Inc., Zurich Financial
Services Group and Marsh &
McLennan Cos. Inc., Mr. Horan
said. The Richardson Co. trains
insurers in client relations so they
can improve their interactions with
the agents and brokers that place
their products.

Trusted advisers are more than
mere product providers or technical
experts, Mr. Horan told the IIABA’s
Convention and InfoXchange in

Insurance producers can excel in

Las Vegas. They establish personal
relationships, combining business
and social contacts, with their
target audience, and they do so
even when a deal is not imminent.

Mr. Horan listed other qualities
of trusted advisers:

Independent
Insurance
Agent

o Often they are found engaged
in that style of relationship with
top decision-makers such as a
corporation’s chief executive
officer. That way they make
themselves invaluable and
impossible to replace.

® They put their clients first and
personally invest themselves in
their relationships and excel at
listening and asking questions.

® They “add value” to every

interaction with their clients or
intended audience.

“So when you think about the
people you deal with, and you
think about the relationships you
have, ask yourself, ‘Do I absolutely
add value every time?'” Mr. Horan
said. “It’s not a sometime deal. It’s
an all-the-time deal.”

The Richardson Co. has studied
the best practices of trusted adviser
types, he said.

“Being a trusted adviser takes a
tremendous amount of time; it
takes full-time effort,” Mr. Horan
said. Success is also more likely for
those who understand the tangible
behaviors of trusted advisers, he
added.

Perhaps their most important
practice is their “extraordinary
preparation” for interacting with
their target audience. They have a
disciplined and strategic approach
that includes planning out their
relationships.

Most people prepare for such
contacts by looking at the
important issues from their own
perspective, Mr. Horan said.

See TRUSTED/page 22J
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Association inaugurates
first woman president

he Independent Insurance
I Agents & Brokers of

America inaugurated
Louise Canter as president
during the association’s Annual
Convention and
InfoXchange, held at
Caesars Palace in Las

face as agents—are getting new
blood into our industry to
perpetuate it and harnessing
technology to cut costs to make
us all more profitable,” she said.
One of the best
ways for the Big I to
recruit young agents

Vegas. is to build on its
Ms. Canter, the 99th InVEST program, Ms.
president of the ITABA, Canter said. The
is the first woman to program, a
hold the office. partnership between

the association and
member companies,
creates mock

“For me, itis a
culmination of over 25
years of volunteer

work within our Ms. Canter insurance agencies at
association,” Ms. high schools and
Canter said at the convention. community colleges.

“The privilege of serving not
only as your president but also
as your first woman president is
truly an incredible honor.”

Ms. Canter is senior vp of
Patterson/Smith Associates in
Falls Church, Va.

“Two of the greatest
challenges we face in my
agency—and I believe we all

Approximately 2,000 people
registered for the InfoXchange,
held Sept. 21-24. The IIABA’s
2004 Convention and
InfoXchange is scheduled for
Oct. 9-13 at the Walt Disney
World Swan & Dolphin Hotel in
Orlando, Fla. For more
information, contact the IIABA
at 800-221-7917.
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Good management keeps claims operations shipshape

Raght tack needed to ensure smooth sailing for insurers

By Kevin R. Gallagher

uring my years as a claims
D consultant, I have audited

the claims operations of
many insurers and third-party
administrators. What I have
noticed in my 15-plus years in the
industry is that, in many aspects, a
poortly run claims operation is
similar to a sinking 18th-century
ship taking on more water.

The admiral and the executive
officers keep throwing money into
the sinking hull—the claims
operation—in hopes of patching up
the leaks. These leaks are caused by
spending too little time focusing
on the problems, which cause
damage to the hull.

Meanwhile, they push their sales
department/agents and
underwriters to bring in more
questionable cargo to pay for
maintaining the hull. Due to the
large claim losses this questionable
cargo creates, the sales department/
agents and underwriters are forced
to bring in more questionable cargo
and charge higher premiums to
offset the previous questionable
cargo.

The claim adjusters have a
difficult job. While trying to stop
the leaks and patch up the holes,
they are being assigned more and
more leaks to fix. Claim counts that
average in excess of 200 are
unmanageable; in fact, about 130
claims is the most an adjuster
should have to handle. The high
claim count results in only the
largest leaks receiving the most
attention. The combined smaller
leaks force the ship to take on more
water—liability consisting of
unwarranted offers, bad-faith
actions, punitive damages and high
values to settle cases, all of which
extend the life and expense of the

claim.

The claim adjusters work to the
point of exhaustion with no
overtime pay or any additional
benefits. The more proactive claim
adjusters, feeling that they are
becoming burned out, abandon
ship at the first port, to be rescued
by any passing ship that offers
better conditions and salary. The
remaining adjusters, seeing the
time pass, become even more
disheartened, and the level of stress
rises, killing creativity and
efficiency. The claim adjusters just
go through the motions, not caring
anymore.

The claims manager has the
dubious honor of assigning more
work to an already less experienced
and overburdened crew. This
fosters resentment among the
adjusters, who cannot possibly do
the work they already have, and
the ship takes on more water. The
claims manager is then forced to
keep the salary increases of the
adjusters low so the department
can reduce operating costs. This
does not go over well with the crew
and only adds to the number of
crewmembers abandoning ship.

It gets to the point where the
remaining adjusters have minimal
experience to properly analyze new
problems, are lacking skills or are
simply unable to locate a passing
ship to jump onto. Therefore, only
the weak and exhausted
crewmembers are left on board.
This is now the claims manager’s
pool for promotions if any become
available, as very few experienced
sailors will want to jump onto a
sinking ship.

Those that do come aboard have
little experience or are coming
from another sinking ship. This
high turnover does not reflect well
on the claims manager’s

Trusted: Producers
should be key advisers

Continued from page 22H

Trusted advisers, in contrast, have
the confidence to look at things
from their client’s perspective,
which is not an easy task, he said.

They also are very persistent.

“The people who are very
effective, they literally create
niches,” Mr. Horan said. “They
identify who are the clients or the
process that they are going to go
after. They are going to be
aggressive. They are going to be
focused. They are going to be
relentless, and they are going to do
everything it takes.”

They engage their intended
audience in strategic dialogue
without allowing product or
technical issues to dominate their
conversations, he said.

Most people prefer asking safe
questions that they may already
know the answers to. They do so
out of fear of the unknown or
because they want to be liked, Mr.

Horan said. But trusted advisers ask
questions that challenge others to
think about difficult issues.

“Trusted advisers are very good
at pushing, at stretching and
creating uneasiness,” Mr. Horan
said. “And, as a result, both they
and the client walk away with
more insight.”

While trusted adviser practices
can help insurance producers
develop and retain valued
customers, they also are valuable
within the agency, Mr. Horan said
after his presentation to the IIABA.
The same principles can be used to
maintain close relations among an
agency’s officers and key
employees.

The enhanced relationships can
help an agency’s owner understand
and address its key employees’
concerns. That way he or she can
address those issues and maintain a
productive working environment
for those employees.

Perspective

management skills, and, in many
instances, he or she also starts
looking to abandon ship.

The vp—or captain of the
sinking ship—may have a difficult
job. He or she has to try to keep the
admiral happy all the while trying
to keep his or her claim expenses
down. He or she has no say in what

Some vps will delegate
responsibility to their
officers and never check
what they are doing. This
can create fiefdoms...
which, in turn, creates a
micromanaged
atmosphere, making life
more difficult for the
seasoned adjuster.

the sales/agent or underwriting
department is writing. If the vp’s
management skills are poor or his
or her ego gets in the way, it is a
terrible burden on that individual’s
shipmates.

Some vps will delegate
responsibility to their officers and
never check what they are doing.
This can create fiefdoms aboard the
ship, which, in turn, creates a
micromanaged atmosphere,
making life more difficult for the
seasoned adjuster, who has to deal
with the new officer’s ego
problems.

I have also seen instances where
the captain will promote a manager
that has no management or people
skills but is good at kissing up. Be
on guard; this type of promotion
will only cause more resentment in
the ranks and lead to more
adjusters abandoning the ship.

One thing I find very interesting
is that when things have gone
wrong and the captain is asked to
resign or decides it is in his or her
better interest to abandon ship,
most likely the captain’s new
company never questions his or
her background. Does your

company really need a captain who
has run a ship aground?

The captain will always give you
references that say what a great
master of the vessel he or she was.
Why not make a few calls and find
out what this captain is really like?
Can your company afford to have a
captain sink your ship? Do you
want to see your seamen start
abandoning ship? I have seen it
time and time again, where a
captain, after sinking one ship, is
hired to sail another.

There are many ways to keep
your ship afloat. Be willing to take
risks. If you make a mistake, learn
from it. The following ideas are in
no way all-inclusive but will help
keep your ship heading in the right
direction.

® Tighten your jib. The jib sail
helps you navigate in the right
direction. The first thing your
officers need to do is jettison their
egos, so the proper amount of trim
is left.

First, establish goals and try to
reach them. One goal might be to
have your file room computerized
with an electronic checkout
system. Have each file bar-coded.
Once a week, have a file room
attendant use a handheld reader
and check each file on your sailors’
desks. This way you always know
where your files are.

This also helps the adjuster who
is unaware that a superior has
removed the file for review. As an
adjuster, nothing looks worse for
your company than when you
have to explain to the auditor that
you cannot locate the file.

Another goal may be to open up
your door to all employees. One
way to do this may be with an
anonymous suggestion box. What
can it hurt to have such a box? You
may receive some helpful
suggestions.

o Trim your main sail. By
trimming the main