
Skimping on health care feared in tough times
Employers urged to caution workers against cutting corners by skipping doctor visits, prescriptions
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SPOTLIGHT
LIABILITY 

& LITIGATION
Bills barring mandatory
arbitration make progress;

financial crisis
drives up some
D&O rates; tort
reformers win
some battles;
state-level
efforts on civil
justice reform
face various
challenges;

market turmoil creates
bonanza for plaintiff lawyers;
BI ranks insurance recovery
firms. PPaaggee  1133

Cat claims total
$11.5B in quarter
U.S. property/casualty insurers
will pay $11.5 billion in
catastrophe claims for the third
quarter, estimates the Property
Claim Services unit of the
Insurance Services Office Inc.
PCS said in a statement that 11
catastrophes in 22 states
produced 1.7 million claims in the
period, which it noted was the
fourth-costliest third quarter
since 1998. The state with the
highest insured loss total was
Texas, at $6.4 billion, followed by
Louisiana, with $1.9 billion. The
2008 nine-month insured loss
total now stands at an estimated
$22.1 billion, PCS said.

Hartford shares fall
on $2.6 billion 3Q loss
Hartford Financial Services
Group Inc. reported a $2.63
billion third-quarter loss last
week, compared with an $851

GROUPS SEEK FUNDING BREAK
AS PENSION ASSET VALUES FALL
AMID FINANCIAL CRISIS / PAGE 3

RICO SUIT CAN MOVE AHEAD
IN WORKERS COMP DISPUTE,
APPEALS COURT RULES / PAGE 3
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By JOANNE WOJCIK

Concerned that some employees
may be scrimping on essential
health care during the current eco-
nomic downturn, experts advise
employers to step up benefit com-
munications to emphasize the
importance of getting preventive

screenings and taking prescription
medications for chronic conditions.

They warn that employees who
forgo necessary care now could end
up costing their employers more lat-
er in both additional health care
expenditures and increased absen-
teeism should a serious health
threat go untreated or a chronic

Rivals snatch AIG staff
as uncertainty lingers
Insurer says personnel defections manageable  

By DAVE LENCKUS

NEW YORK—Numerous
senior underwriting execu-
tives have bolted from
American International
Group Inc. in recent weeks
in an exodus that some
departed executives and
AIG’s competitors expect
to continue as many
remaining AIG personnel
circulate their resumes.

But senior AIG officials
and several brokers said
the company’s 12,500 U.S.
employees provide AIG a
deep pool of talent from
which it can draw replace-
ments.

For example, Ralph
Mucerino, the New York-
based president of AIG
Global Marine & Energy,
said he filled two key open
positions in his division
with “two five-minute
phone calls.”

In addition, AIG is ham-
mering out a new execu-
tive compensation plan in

an effort to retain execu-
tives whose compensation
plunged along with AIG’s
stock price, said John
Doyle, the New York-based
president and chief execu-
tive officer of AIG Com-
mercial Insurance. AIG’s
domestic property/casualty
insurance companies
report to Mr. Doyle’s unit. 

AIG’s financial position
dramatically deteriorated
in September when sub-
prime-related problems
forced it to turn to the gov-
ernment for $122.8 billion
in bailout loans (BI, Oct.
13, Sept. 29, Sept. 22).

To repay the debt, the
New York-based insurance
holding company plans to
sell some company assets
but retain its core proper-
ty/casualty insurance units
(BI, Oct. 6).

While many risk man-
agers said they would not
move their business, 30 to

Shape of Congress
will inform agenda  
Regulatory changes expected, but extent unclear

By MARK A. HOFMANN

WASHINGTON—The ongoing finan-
cial markets crisis almost guarantees
that insurance regulation will be on
the next Congress’ agenda, industry
observers say.

The nature of any new regula-
tion could well depend on a
handful of congressional
elections, according to
industry observers.
Shifts in the composi-
tion of key committees
appear likely, as 
do increased Democrat-
ic majorities in both
houses. There is the
possibility of a fili-
buster-proof Demo-
cratic majority in
the Senate, where
Democrats would
either hold 60 seats outright or close
enough to 60 to block filibusters
with the support of a Republican
senator or two.

“The agenda is going to be clearly
dominated by the financial markets
crisis and the issues related to that,”
said Leigh Ann Pusey, chief operat-

ing officer of the American Insur-
ance Assn. in Washington. “Our
opinion is that includes systemic
risk regulation issues and financial
markets regulatory reform.

“All indications are they will keep
these issues on a fast track,” she

said. “They feel the public is
going to demand some

accountability and some
change in how these
institutions are regu-
lated.”

The financial melt-
down will lead to “a

congressional inquisi-
tion into the regulation

of insurance,” said
Joel Wood, senior vp
at the Council of
Insurance Agents 
& Brokers in Wash-
ington

“What will that mean?” he asked
“Does that mean a federal regulator
superimposed on top of state regu-
lation for holding companies? Does
it mean a federal option? Does it
mean a more incremental (Office of

condition get worse.
Meanwhile, some employers are

using incentives to ensure that their
employees get the care they need at
low or no cost.

With family budgets strained by
higher fuel and food costs, U.S. res-
idents are filling fewer prescriptions
and visiting the doctor less often,
researchers say.

IMS Health Inc., a health care
analytics firm based in Norwalk,
Conn., this summer recorded the
first decline in prescriptions issued
since 1996. The number of prescrip-
tions dispensed in the second quar-
ter of this year fell almost 2% from
a year earlier. That followed a 0.5%
drop in the first quarter, the first
time that number has been negative
since 1996, IMS Health said. It also
found that doctor visits dropped

1.2% for the 12-month period end-
ing in July.

Although the number of prescrip-
tions was down, the dollar value of
drug sales still posted modest
growth of 1.4%, rising to $288 bil-
lion in June from a year earlier, IMS
Health said. Still, sales growth has
slid dramatically from late 2006
when annual prescription sales
growth approached 12%.

In a survey fielded in July, the
National Assn. of Insurance Com-
missioners found that 22% of con-
sumers have reduced the number of
times they see the doctor and 11%
have cut back the number of pre-
scription drugs they take or the
dosage of those medications to
make prescriptions last longer.

See HEALTH CARE page 28

See ELECTION page 27

Find more election 
coverage online at 
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See AIG page 29

EDWARD LIDDY:
AIG’s recently
appointed chief
talks about the
challenges facing
the insurer.
Page 29

Meanwhile, AIG’s
former chief
warns that time is
running out for
the  company.
Page 30
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Aon focuses on delivering value and impact 
to clients, and as a result more clients 
choose Aon than any other broker.

Just ask Ashford. By partnering with Aon 
to design a unique insurance program for 
its existing and future Property portfolio, 
Ashford added long-term value to its 
bottom line through better limits and better 
pricing than ever before.

Does your Property program maximize 
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See expanded interview
with AIG chief Ed Liddy
Business Insurance offers an
expanded version of the
interview with
American
International
Group Inc.
Chairman and
CEO Edward
Liddy, featured
on page 29,
online at
www.BusinessInsurance.com/
QandA.

RRIISSKK  MMAANNAAGGEERR  OOFF  TTHHEE  YYEEAARR

Nominations open 
for 2009 award
Business Insurance is accepting
nominations for the 2009 Risk
Manager of the Year award, in
collaboration with the Risk &
Insurance Management Society
Inc. The award recognizes
excellence in risk management,
and anyone involved in risk
management for a corporation,
financial institution, nonprofit or
governmental entity can be
nominated. For details or to
download a nomination form, go
to www.BusinessInsurance.com/
RMOY.

BBII DDIIRREECCTTOORRIIEESS

Largest insurance
recovery law firms
Business Insurance has posted
its new Directory of Insurance
Recovery Law Firms for 2008.
You can buy and download 
the full content of these and
other BI directories online at
www.BusinessInsurance.com/
directories.

BBII KKNNOOWWLLEEDDGGEE  CCEENNTTEERR

Expand your knowledge
at a central location
At the Business Insurance
Knowledge center, you can find
contributed content from
industry experts as well as 
white papers and a section
devoted to court filings and
public documents. Go to
www.BusinessInsurance.com/
knowledgecenter.
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Groups seek reprieve on pension funding
By JERRY GEISEL

WASHINGTON—Business groups are urging feder-
al legislators to temporarily suspend certain pen-
sion plan funding rules, warning of serious con-
sequences if employers are required to replenish
too quickly plans battered by the plummeting
equities markets.

Fifteen business groups last week wrote to the
two top members of the House Ways and Means
Committee, cautioning them about the impact
on employers, employees and the economy if
funding rules are not eased.

“The drop in the value of pension plan assets
coupled with the current credit crunch has
placed plan sponsors in an untenable position. At
a time when companies need cash to keep their
businesses afloat, they are also required to make
unexpectedly large contributions to their plans
in order to meet funding requirements,” accord-
ing to the letter, whose signatories include the
American Benefits Council, the ERISA Industry
Committee, the National Assn. of Manufacturers

and the U.S. Chamber of Commerce.
Given the massive looming funding require-

ments, many companies will be forced to consid-
er freezing or terminating their plans or reducing
future benefit accruals, the letter said.

And even some of those actions may not be
enough to prevent the damage to the economy if
employers have to meet requirements mandated
by a 2006 pension funding reform law, the
tougher rules of which now are being imple-
mented.

For example, freezing a pension plan does not
eliminate the “huge funding obligations trig-
gered” by the market downturn, according to the
letter.

As a result, those obligations, if not modified,
will “divert assets away from job retention, job
creation and needed business investment, thus
increasing the number of Americans who are
unemployed and slowing our economic recov-
ery,” the letter states.

CNA gets capital boost
as losses hit 3Q results
Parent adds $1.25B
as investments, cats
take toll on insurer

By JUDY GREENWALD

CHICAGO—Loews Corp.’s $1.25 bil-
lion capital infusion into its CNA
Financial Corp. unit will help the
insurer maintain its strength despite
its $331 million third-quarter loss,
observers say.

The move also continues Loews’
practice of injecting money into the
insurer when CNA needs extra cap-
ital, they say.

The third-quarter loss, which
compares with a $174 million prof-
it for the same quarter last year,
reflects $423 million in net realized
investment losses and $168 million
in aftertax catastrophe losses,
according to the Chicago-based
insurer.

For the nine-month period, CNA
reported $37 million in profits,
down 94.6% from the first nine
months of last year.

CNA said New York-based Loews,
which owns about 90% of the
insurer, will buy $1.25 billion of the
insurer’s nonvoting cumulative
senior preferred stock. The stock
will have a 10% dividend rate for
the first five years, which then will
be reset. 

CNA plans to use $1 billion of the
capital to increase the statutory sur-
plus of its principal insurance unit,
Continental Casualty Co. The
remainder will be held at the hold-
ing company level.

Loews has come to CNA’s aid pre-
viously. In 2003, it injected $750
million into CNA, through purchas-
ing preferred shares, after the insur-
er reported a $1.61 billion loss
because of reserve strengthening

and other charges. A year earlier,
Loews also pumped $750 million
into CNA, again using preferred
stock. In 2007, the insurer account-
ed for 55.1% of Loews’ revenues.

Among results for the nine-
month period, CNA reported $4.93
billion in property/casualty net pre-
miums written, down 4.2%; and a
100.9% combined ratio, up from
93.8% for the comparable period a
year ago.

Major rating agencies made no
changes to the financial strength
ratings of CNA’s P/C units as a
result of last week’s activity, though
New York-based Fitch Investors Ser-
vice changed its rating outlook for
CNA from stable to negative.

The capital infusion will put the
insurer in a position to “meet the
challenges and act on the opportu-
nities likely to emerge in the mar-
ketplace,” CNA Chairman and
Chief Executive Officer Stephen W.
Lilienthal said in a statement. 

During an analyst call, CNA Exec-
utive Vp and Chief Financial Officer
D. Craig Mense said the objective of
the capital infusion was to remove

See PENSIONS page 26

See CNA page 27

Court allows RICO suit
over comp claim denial
Claimants allege employer, TPA conspiracy

By ROBERTO CENICEROS

A federal appeals court decision
allowing a racketeering lawsuit to
proceed against an employer and its
third-party administrator could
drive increased litigation over
denial of workers compensation
claims, some attorneys say.

The Oct. 23 ruling by the 6th U.S.
Circuit Court of Appeals also could
put workers comp claims decisions
in a federal judge’s hands and
potentially drive up claims costs,
attorneys add.

Most states adjudicate workers
comp claims, often with specialist
judges or magistrates, including
Michigan, where the current case
arose.

But the 6th Circuit’s opinion in
Paul Brown, William Fanaly, Charles
Thomas, Gary Riggs, Robert Orlikows-
ki and Scott Wa vs. Cassens Transport
Co., Crawford & Co. and Dr. Saul
Margules allows workers comp
claimants to pursue a federal case
alleging mail fraud, wire fraud and
violations of the federal Racketeer
Influenced and Corrupt Organiza-
tions Act stemming from the denial
of their claims. Defense and
claimants attorneys say this is the
first time that a federal appeals
court has allowed a RICO suit in a
comp case.

A federal trial judge now must
determine whether certain medical
evidence and opinions have rele-
vance in denying workers comp
benefits, said Michael Brenton, a
workers comp defense specialist at
law firm Murphy, Brenton & Spagn-
uolo P.C. in East Lansing, Mich.

Under the workers comp exclu-
sive remedy doctrine, such determi-
nations have statutorily been the
domain of Michigan workers comp

magistrates, who have experience
with such matters, said Mr. Bren-
ton, who did not represent parties
in the case.

“I have a real concern that…this
sort of action opens the door for a
federal district judge to make such
decisions,” Mr. Brenton said.

“It is definitely a workers com-
pensation matter landing in a feder-
al court, where it is not supposed to
be,” agreed Kimberly D. Brown,
senior vp and general counsel for
Sedgwick Claims Management Ser-
vices Inc. in Memphis. “The whole

purpose of the (state) workers com-
pensation regime is a compromise
on behalf of employers and
employees (reached) ages ago when
it was created to avoid extraneous
litigation of this type.”

The plaintiffs in the case allege
that “Cassens and Crawford deliber-
ately selected and paid unqualified
doctors, including Margules, to give
fraudulent medical opinions that
would support the denial of workers
compensation benefits, and that
defendants ignored other medical
evidence in denying them bene-
fits,” the appeals court opinion
states. 

The plaintiffs claim that the
defendants’ communications
among themselves constituted mail
and wire fraud.

The court opinion neither pro-
vides details about the underlying
workers comp claims, nor does it

See RICO page 26

READ the full court document 
at Business Insurance’s
Knowledge Center

Drop in plans’ funded status putting pressure on employers 
RISE AND FALL
How pension plan funding levels have reversed course
and are plummeting.

Ratio of assets to liabilities for large employers
Source: 2004 through 2007, Milliman Inc.; October 2008, 
BI estimate
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The objective of the
capital infusion was 
‘to position us to really
withstand any stresses,
as well as really act on
opportunities.’
D. Craig Mense, 
CNA Financial Corp.
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By ZACK PHILLIPS

EAST RUTHERFORD, N.J.—The New
York Liquidation Bureau will solicit
proposals from private runoff com-
panies to take over the 22-year-old
liquidation of Midland
Insurance Co., a state
official said.

Mark G. Peters, spe-
cial deputy superinten-
dent in charge of the
Liquidation Bureau,
said the agency would
release a request-for-
proposals in the next
few months seeking
bidders to manage the
liquidation, which
began in 1986.

Mr. Peters disclosed
the plan during a
speech at the annual
AIRROC/Cavell Com-
mutation & Network-
ing Event, which was
held Oct. 20-22 in East
Rutherford, N.J., and
sponsored by the Assn.
of Insurance & Reinsur-
ance Run-Off Cos. and
Cavell Commutations,
a unit of London-based
Randall & Quilter
Investment Holdings
P.L.C.

Mr. Peters said he is not aware of
any public liquidation bureau any-
where in the United States using
such an approach.

“At end of the day, no one’s tried
it before, but we cannot continue
along and end up waiting another
20 years,” he said. “My hope is that
it works. My hope is that it will be a
model that we use and many of my

fellow liquidators use
to get (a long-running
liquidation) off the
state funds desk quick-
er.”

The Liquidation
Bureau oversees insol-
vent insurers in New
York.

Midland Insurance,
which sold various
types of insurance and
reinsurance and wrote
excess coverage for For-
tune 500 companies,
went into liquidation
in 1986. Companies
bidding on the Liqui-
dation Bureau’s RFP
must propose a price to
take over all of the
company’s assets and
liabilities. The New
York Liquidation Bur-
eau hired Seattle-based
Milliman Inc.to evalu-
ate how many cents on
the dollar the Liquida-
tion Bureau could

afford to pay, and that will be the
floor for bids, Mr. Peters said.

Even if no responses to the solici-

By ROBERTO CENICEROS

Several states recently approved
workers compensation rate reduc-
tions for next year.

Florida Insurance Commissioner
Kevin McCarty last Tuesday
approved an 18.6% workers com-
pensation rate reduction effective
Jan. 1.The reduction will produce
an estimated savings of more than
$610 million for Florida employers,
the commissioner said in a state-
ment. It marks the sixth consecu-
tive rate drop since 2003, when
Florida lawmakers adopted sweep-
ing workers comp reforms that have
since reduced rates by more than
60%. 

In California, Insurance Commis-
sioner Steve Poizner has approved a
5% workers compensation rate
increase, effective Jan. 1, to reflect
rising medical and claims adjust-
ment costs.

The commission-
er’s action rejects a
pure premium
increase of 16%
sought by the Work-
ers’ Compensation
Insurance Rating
Bureau of California.
Including the 5%
increase for January,
rates have fallen
63.4% since 2003.

Although the com-
missioner cannot dic-
tate insurance rates,
he warned underwrit-
ers to be cautious if
they seek to raise
them.

“It is clear that insurance compa-
nies remain profitable in California
and still have room to reduce the
premiums they charge,” the com-
missioner said in his statement.
“Insurers should work with their

employer customers to
control the cost of
workers comp insur-
ance and help Califor-
nia business remain
financially healthy and
competitive.”

In addition, North
Carolina Insurance
Commissioner Jim
Long last week
approved a 4.4% work-
ers compensation vol-
untary market rate
decrease effective April
1. He also approved a
3.8% rate decrease for
the assigned risk mar-
ket.

The decrease will save North Car-
olina employers about $65.5 mil-
lion, the commissioner said in a
statement. The average rate in the
voluntary market is now about
2.17% of payroll.

By MARK A. HOFMANN

WASHINGTON—The three major pri-
mary property/casualty insurer
trade groups may not agree on
everything, but they are united in
their belief that P/C insurers should
not participate in the federal gov-
ernment’s capital purchase pro-
gram.

The program, which is part of the
federal government’s $700 billion
financial market bailout package, is
designed to pump capital into
banks and other financial institu-
tions. 

However, all three major trade
groups that represent primary prop-
erty/casualty insurers issued state-
ments last week urging their mem-

bers to forgo tapping
the fund.

Evan Greenberg,
chairman of the
Washington-based
American Insurance
Assn., issued a state-
ment saying the
majority of AIA mem-
bers don’t support
inclusion of P/C insur-
ers in the program. If
the program became
available to them,
they would not partic-
ipate, he said.

“Those members
believe that…they are well-capital-
ized and well-positioned to weather
the current financial market crisis

without the assis-
tance of the CPP,” said Mr. Green-
berg, who also is chairman and
chief executive officer of Switzer-

land-based ACE Ltd.
The National Assn.

of Mutual Insurance
Cos. also stated its
opposition to expand-
ing the program to
include P/C insurers.

“As an industry,
p roper ty /casua l ty
insurance companies,
particularly the
nation’s mutual insur-
ance companies, are
well-capitalized and
have adequate reserves
to pay claims,” Charles

Chamness, president and CEO of
Indianapolis-based NAMIC, said in
a statement. 

NAMIC’s policy “is to oppose the

expansion of Treasury’s capital pur-
chase program to include the prop-
erty/casualty insurance industry,”
Mr. Chamness said.

The Property Casualty Insurers
Assn. of America also spoke on the
issue last week. 

In a statement, PCI’s board of
directors said its position is “that
the industry is generally well-capi-
talized and managed and is contin-
uing to provide sound and secure
products to consumers.

“PCI believes that property/casu-
alty insurer participation in a Trea-
sury relief program is neither neces-
sary nor in the best interest of prop-
erty/casualty consumers,” the Des
Plaines, Ill.-based association said in
its statement.

P/C insurer groups unite in opposing federal capital aid
AIA, NAMIC and PCI say primary coverage providers are sufficiently capitalized and reserved to pay their claims

New York seeks private
takeover of runoff
Unusual tactic used in Midland liquidation

States pass comp rate reductions
Employers expected to benefit from decline in coverage costs

See RUNOFF page 26

Webinar eyes regulatory reform
Free online forum Nov. 12 features panel of industry experts
Amid the global economic crisis,
regulatory reform is a hotly
debated topic.

To explore this subject in
depth and pose questions to
industry experts, join Business
Insurance supplement Industry
Focus for a free Online Executive
Forum Wednesday, Nov. 12, at 2
p.m. Eastern Standard Time.

The 60-minute webinar, “The
New Regulatory Reality: Reform-
ing Insurance Regulation in
Times of Turmoil,” features a
panel including:

● Howard Mills, director and
chief advisor in the insurance

industry group of Deloitte L.L.P.
in New York and the state’s for-
mer superintendent of insur-
ance.

● Francine L. Semaya, chair of

the insurance corporate and
regulatory practice of law firm
Cozen O’Connor in New York.

● J. Stephen Zielezienski,
senior vp and general counsel
of the American Insurance
Assn. in Washington.

IF Editor Rodd Zolkos will
moderate the discussion to
help companies anticipate the
impact of proposed changes in
the insurance regulatory sys-

tem on their businesses.
To register for this free 

Industry Focus Online 
Executive Forum, visit Busi-
nessInsurance.com/webinars.

Errors & Omissions
● A story in the Oct. 20 issue, 
“Predictive Models Tackle Drivers
of Workers Comp Claims,” misstat-
ed the name of a third-party
administrator. The correct name is
Cambridge Integrated Services, not
Cambridge International.

● A chart in the Oct. 27 issue, rank-
ing the world’s largest reinsurance 
intermediaries misstated the prin-
cipal officer of Willis Re. Peter
Hearn, chief executive officer of
Willis Re, is the reinsurance broker-
age’s principal officer. 

‘My hope is that it
will be a model
that we use and
many of my fellow
liquidators use.’
Mark G. Peters, 
New York Liquidation
Bureau

Members believe ‘they are
well-capitalized and 
well-positioned to weather
the current financial
market crisis without the
assistance of the CPP.’
Evan Greenberg, ACE Ltd.
and American Insurance Assn.

Florida Insurance Com-
missioner Kevin McCar-
ty approved an 18.6%
reduction in workers
comp rates to take
effect on Jan. 1, 2009.
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EXPERIEN    CE INNOVATION.

FOX ENTERTAINMENT GROUP DOES.

Fox Entertainment Group is one of the world’s most recognized and respected producers
and distributors of films and television programs. With its broad portfolio of entertainment
assets, Fox Entertainment Group faces the gamut of insurance coverage challenges. To
help resolve these complex insurance coverage issues, Fox Entertainment turns to
Dickstein Shapiro for comprehensive and strategic legal counsel.
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WASHINGTON, DC  |  NEW YORK  |  LOS ANGELES

“The insurers know we are serious about defending our rights when we retain lawyers at 

Dickstein Shapiro.”
-Ted Russell, Senior Vice President of Litigation, Fox Entertainment Group 

Obstacles?
Opportunities.

Prior results do not guarantee a similar outcome.

Enrico Fermi, working on the
Manhattan Project in the New
Mexico desert in 1945, famously
took bets on whether the first
atom bomb test would ignite the
atmosphere.

It’s not known whether the
math geniuses who perfected mort-
gage-backed securities and credit
default swaps worried about the
financial equivalent of that kind of
destruction. They should have.

The shock waves are still travel-
ing. Mortgage defaults pounding
banks and other investors have
already cost taxpayers more than
$800 billion. About 12 million
U.S. homeowners now owe more
than their houses are worth and
that number is expected to climb
to 14.6 million by next year.
Investors of all kinds are dumping
assets to pay off debt. Credit is
scarce, hampering small business-
es to giant corporations; General
Electric, of all companies, now has
to rely on the U.S. Treasury to buy
its commercial paper.

Of all the incomprehensible
features of this meltdown, one of
the most difficult to understand is
the regulatory vacuum that
allowed it to develop.

Former Fed Chairman Alan
Greenspan recently expressed
“shock” that an instinct
of self-preservation did-
n’t stop lenders from
making catastrophical-
ly bad decisions. He
and other free-market
true believers in Wash-
ington counted on enlightened
self-interest to guide the market’s
behavior; unfortunately, the mar-
ket only got the self-interest part.

The oversight failures go back
to the late 1990s. Then, a govern-
ment commodities regulator
warned Mr. Greenspan and Clin-
ton administration officials that
the unregulated credit derivatives
market presented dangers; their
response was to lobby Congress to
do nothing. 

In 2000, former Republican
Sen. Phil Gramm attached a pro-
vision to the Commodities
Futures Modernization Act—later
signed by Bill Clinton—that
barred regulation of credit default
swaps.

In 2004, the Securities and
Exchange Commission agreed to
demands by the biggest invest-
ment banks, including the
defunct Bear Stearns and Lehman
Bros., to relax minimum capital
rules. The result was a dramatic
increase in leverage—in Bear’s
case to a 33-to-1 debt-to-asset
ratio—as they poured billions into
risky instruments, the New York
Times has reported.

By bipartisan consensus, all of
that is about to change. Deregula-
tion is over, and the only question
is what shape the regulatory over-
haul will take.

Congress could start with the

credit default swap market, which
exploded from next to nothing a
decade ago to as much as $62 tril-
lion in notional value last year,
and which helped bring down
American International Group
Inc.

There are two kinds of CDS: the
kind bought by actual bond own-
ers as insurance against the bonds’
default; and “naked” swaps,
bought and sold by speculators
simply betting on others’ credit-
worthiness with no requirements

that they report the deals or have
the capital to back them up. 

SEC Chairman Christopher Cox
explained this to a Senate commit-
tee last month and belatedly asked
for authority to regulate the instru-
ments. Sen. Tom Harkin, whose
Agriculture Committee oversees
derivatives, suggested banning
naked swaps. Not a bad idea. That
kind of trading doesn’t spread risk;
it creates risk.

Meanwhile, the New York Insur-
ance Department has decided that
all credit default swaps, other than
naked swaps, are insurance and
can be sold only by licensed insur-
ers. That’s a start. Whether regulat-
ed by states as insurance or by the
SEC, the CDS market has to be put
under supervision.

Many smart people saw the
financial crisis coming, including
Warren Buffett, who called deriva-
tives “financial weapons of mass
destruction.”

Back at the Trinity test site in
1945, Fermi’s colleague Edward
Teller knew enough to slather
himself with sunscreen before the
bomb went off.

Understanding risk is good, but
when it comes to the financial
markets, that understanding
shouldn’t be left to individual ini-
tiative. Serious and sensible regu-
lation would work better for all 
of us.

Blame regulatory vacuum
for subprime meltdown

Commentary

Serious and sensible regulation
would work better for all of us.

Senior Editor Douglas McLeod
can be reached at:

dmcleod@businessinsurance.com

DOUGLAS
McLEOD
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Benefits paid in full
well worth the risk
IT IS UNDERSTANDABLE if federal legislators are skeptical about
proposals by more than a dozen business groups to temporarily ease
pension plan funding rules that Congress stiffened little more than
two years ago.

There is an historical basis for skepticism. In the mid-1980s, pen-
sion funding laws were so riddled with loopholes that they did lit-
tle to improve plan funding. The result was that financially weak
companies continued to put little into their pension plans. When
those companies later failed, the pension liabilities were passed on
to the Pension Benefit Guaranty Corp.

To pay benefits that companies promised to their employees and
retirees but didn’t fund, the PBGC several times had to go to
Congress to raise insurance premiums on all employers, including
those who fully funded
their pension commit-
ments. That was unfair.

Because the PBGC
doesn’t guarantee all
promised benefits—
guarantees for recent
benefit increases, for
example, are phased in—plan participants haven’t always received
the benefits they earned. In 2006, Congress finally got serious about
funding reform and passed legislation that tightened funding rules. 

Now, a huge and sudden drop in the equities market has wal-
loped pension plan funding levels. Because of the 2006 changes,
many employers will be required to make massive contributions to
boost pension funding levels.

That creates a dilemma for employers. If they don’t increase
funding now, tougher rules kick in and they will have to make even
bigger contributions later. And if they do make the needed contri-
butions now, they will have a lot less money for other and perhaps
equally important business needs later.

Extraordinary times, as these are, demand extraordinary respons-
es. In this case, the call by business groups to temporarily ease some
of the 2006 funding rules, as we report on page 3, is appropriate.

The risk that easing the funding rules will lead to major losses for
the PBGC if some plans fail later is more than offset by the
increased likelihood that the breathing space will enable employers
to survive and keep their pension plans.

Battle positions drawn
on binding arbitration
WHILE WE CAN’T predict the exact composition of the Congress
that will be elected tomorrow, it’s a safe bet that the assault on
binding arbitration agreements that began in the last Congress will
continue. In fact, it will likely gain strength.

And as far as we’re concerned, that’s not a good thing. Arbitra-
tion and other forms of alternative dispute resolution provide a
valuable alternative to costly and time-consuming litigation. With-
out this alternative, even the most routine cases could end up bur-
dening a legal system that’s already stretched thin in some places.

Absent some sort of unimaginable turn in the political tide, the
next Congress will have more Democrats than the old Congress.
Combine that with the possibility of an executive branch consider-
ably less favorably disposed to tort reform than the current admin-
istration, and arbitration is likely to be in the legislative cross hairs.

Proponents of binding arbitration need to begin burnishing their
arguments. This legislative battle appears inevitable. What is not
inevitable is that pro-arbitration forces will overcome those who
oppose the use of arbitration as easily as they did in the last
Congress. 

This time, the battle is likely to be fierce, and being prepared for
it sooner rather than later cannot help but enhance the chances of
victory.

Extraordinary times, as
these are, demand
extraordinary responses.

Business Insurance
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Fighting cancer,
soaring costs
Some 9 million U.S. residents are
living with cancer as oncology
drug costs rise up to 15% per year.
This means health plan sponsors
need to develop clinically
appropriate strategies to control
those rising costs, say Dr. Lon
Castle, senior director,
department of personalized
medicine, at Franklin Lakes, N.J.-
based, Medco Health Solutions
Inc., and Steven B. Russek vp of
the professional practice and chief
clinical officer at Memphis, Tenn.-
based Accredo Health Group Inc.
While cancer therapy is expensive,
the human costs of inadequate or
inappropriate treatment are much
higher, they say.
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By ROBERTO CENICEROS

MONTGOMERY, Ala.—A Burger King
restaurant manager sexually assault-
ed in a racially motivated attack as
she arrived at work is not eligible for
workers compensation benefits, the
Alabama Supreme Court has ruled.

The state high court agreed with a
lower court ruling that the manager
did not sustain a compensable
injury because her injuries were
caused by third parties intending to
injure her for personal reasons and

not because of her employment.
The trial court also ruled that the
attack was racially motivated.

The incident occurred Aug. 11,
2002, when two men attacked the
manager while she attempted to
unlock the restaurant, court records
in the case of N.J.J. vs. Wesfam
Restaurants Inc. show. 

The attackers pulled her behind
the Huntsville, Ala., restaurant and
sexually assaulted her while a third
person acted as a lookout.

She testified during a court hear-
ing over her eligibility for workers
comp benefits that her attackers
repeatedly made racially charged
comments relating to consorting
with African-Americans, court
records state. 

She also testified that shortly
before the attack, she had banned
the man who acted as the lookout
from the Burger King restaurant for
setting a napkin holder on fire. 

She had never seen the two men
who attacked her and, during 
the attack, the lookout did not
mention his earlier ejection from
the Burger King restaurant, court
records state.
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Join us in christening Argo Pro, your new company for professional lines
underwriting with the same team and commitment you’ve known as
Colony Professional Lines. Now with a sharper focus and additional
resources dedicated to the underwriting of AM, EO and
ENV risks, Argo Pro is the specialist relationship that can
enhance your long-term success. Visit us at the PLUS
conference and help us launch the celebration. 
After all, the party’s for you.

800-577-6614
argoprous.com

Business Insurance adds event planner 
Risk management awards, other project among Rebecca Briggs’ duties
NEW YORK—Rebecca
Briggs has joined Business
Insurance as event man-
ager, responsible for all of
the publication’s events
including the Women to
Watch Luncheon, the
Risk Manager of the Year
Awards and other pro-
jects.

Before joining Business
Insurance in New York,
Ms. Briggs worked at the Financial
Times, where she was responsible
for the execution of all conferences,

events and awards pro-
grams in the United
States, Canada and
South America. 

Prior to the Financial
Times, Ms. Briggs man-
aged events for four
trade publications with
Lebhar-Friedman Pub-
lishing: Home Channel
News, Drug Store News,
Retailing Today and

Chain Store Age.
She also has worked in nonprofit

event management and fundraising

for organizations such as the Thur-
good Marshall Scholarship Fund,
the Audubon Society and SHARE:
Self-help for Women with Breast or
Ovarian Cancer.

Ms. Briggs graduated in 2000
from Franklin & Marshall College in
Lancaster, Pa., with a bachelor’s
degree in sociology and is currently
doing post-graduate work in confer-
ence and event management at
New York University Tish Center.

To contact Ms. Briggs, call 212-
210-0132 or send an e-mail to 
rbriggs@businessinsurance.com.

Ms. Briggs

Victim of racial attack
ineligible for comp
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Bills target mandatory arbitration
Legislation would curtail use in nursing homes, consumer agreements

By NICK WHITFIELD

Federal legislation that would ban
or greatly limit the use of 
mandatory arbitration to resolve
certain contract disputes gained
traction in the latest session of
Congress and, some say, may win
passage in the next Congress.

Mandatory arbitration contract
clauses, which require both parties
to submit to binding arbitration
before taking any dispute to court,
have become a widely used way for
businesses to avoid the costs and
risks of litigation.

Such clauses have become ubiqui-
tous in consumer contracts, appear-

ing in about 75% of consumer
agreements, according to a study
published in the Summer 2008 issue
of the Journal of Law Reform at the
University of Michigan. 

“Arbitration sets up a system that
equitably resolves disputes outside 

See ARBITRATION next page



the courtroom without using
lawyers,” said Victor Schwartz, gen-
eral counsel for the Washington-
based American Tort Reform Assn.,
which opposes the legislation.

The most sweeping of the pro-
posed bills—the Arbitration Fairness
Act—would invalidate predispute
arbitration agreements in contracts
in which there is a “disparity” in
negotiating power, including
employment, franchise and con-
sumer disputes. 

The act would be retroactive, Mr.
Schwartz said. Existing contracts
with predispute arbitration agree-
ments, including those for cell
phones and credit cards, would be
altered, making arbitration optional
for the consumer. 

If “this bill is signed into law, the
agreement could look very similar,
but I, as the customer, would have
the right to withdraw from that
agreement and sue you, as a busi-
ness,” Mr. Schwartz said. 

“There is still a possibility of par-
ties agreeing (to arbitration) after a
dispute arises, but that almost never
happens, for tactical reasons,” said
Richard Naimark, senior vp of the
American Arbitration Assn. in New
York, which supports predispute
arbitration agreements. “Usually,
there’s one party that wants to
move forward at that point.”

While business groups and tort
reform advocates have lauded pre-
dispute arbitration clauses for keep-
ing disputes out of court, consumer
advocates and trial lawyer groups
argue they deny consumers due
process. Longstanding relationships
between arbitrators and

the businesses that select them,
opponents allege, may cause pro-
business bias. 

“If you and I have a dispute, and
I get to pick the judge and the rules,
you’re not going to like that very
much,” said David Arkush, director
of Public Citizen’s Congress Watch,
a Washington-based consumer
advocacy group. “There is a range of
things I can do, large and small, bla-
tant and subtle, to bias the proceed-
ings.

“Each arbitration provider has its
own rules, and I haven’t seen a set
of arbitration rules that are good for
consumers,” Mr. Arkush said.

“There is no guarantee—in fact,
there is virtually no opportunity—
of review in court if you lose in arbi-
tration.”

Many arbitration agreements also
preclude class action lawsuits.
Although many businesses wel-

come that
relief from
potential liabil-
ity, consumer
advocates and
trial lawyers see
it as a denial of
basic rights. 

If a company
“can eliminate
class actions,
(it) can pretty
much steal
money from…

customers, as long as it’s in incre-
ments smaller than, say, $1,000 or
$500,” Mr. Arkush said. Such small
amounts are usually not worth the
cost of pursuing, either in litigation
or arbitration, unless they can be
aggregated into a class action, he
said.

Opponents of predispute arbitra-
tion agreements argue that they are
often buried in the fine print of
consumer transactions. 

“We don’t oppose arbitration as
long as it’s voluntary,” said Joanne
Doroshow, New York-based execu-
tive director of the Center for Justice
& Democracy. “But banks and cred-

it card companies, and sometimes
health insurers, are slipping manda-
tory arbitration agreements into
contracts that consumers are not
aware of.” 

These arguments, bolstered by
what a recent report from Universi-
ty of Georgia law professor Peter
Rutledge called horror stories of
arbitration abuse, have allowed
anti-arbitration legislation to gain
traction in Congress in recent years,
leading to proposals that would
greatly curtail use of predispute
mandatory binding arbitration
clauses in business-consumer and
business-employee contracts—
both in specific industries and in
general. 

NNaarrrroowweerr  bbiillllss
Along with the Arbitration Fair-

ness Act, which has spent the last
year gaining co-sponsors in the
House and the Senate, two narrow-
er arbitration bills have a chance to
pass next year. One, the Fairness in
Nursing Home Arbitration Act
would ban predispute arbitration
agreements between nursing homes
and their residents; the other, the
Automobile Arbitration Fairness
Act, would curtail use of the agree-
ments in auto sales. 

The nursing home and auto bills
“are what I call picador bills,” Mr.
Schwartz said, referring to the prac-
tice of slowly weakening a bull in a

bullfight. “They go to weaken the
business community arguments
that arbitration is fair, that arbitra-
tion reduces costs.

“They try to weaken business
opposition, and then they come
down with the big one, the Arbitra-
tion Fairness Act,” Mr. Schwartz
said. 

Despite business protests, experts
on both sides of the issue expect the
legislative attack on predispute 
arbitration agreements to gain
momentum in the next year, espe-
cially if Barack Obama were to win
the presidency and Democrats were
to expand their majority in
Congress. 

The bills added sponsors in the
House and survived the committee
process, despite the possibility of a
veto from President Bush. 

“For those who are brave enough
to forecast, people are saying that
you’re going to see (the Arbitration
Fairness Act) in the first or second
quarter of next year,” said Mr.
Naimark of the American Arbitra-
tion Assn.

Both sides of the debate agree
that the bill’s effect would be felt
immediately.

“Realistically, consumers are
going to find themselves in court a
lot more,” said Matt Webb, senior
vp, legal reform policy for the U.S.
Chamber Institute for Legal Reform
in Washington.
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‘Arbitration sets up a
system that equitably
resolves disputes
outside the courtroom.’
Victor Schwartz, 
American Tort Reform Assn.
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By NICK WHITFIELD

In the debate over predispute
mandatory arbitration agreements,
advocates for both sides cite empiri-
cal research to back their claims.

But the data that is available has
not been enough to clear the air—
because arbitrated cases are not sub-
ject to the same public scrutiny as
litigation, and the quality and
quantity of available data varies
between states, arbitration
providers and types of arbitration.

Arbitration “is hard to study

because it’s so secretive,” said David
Arkush, director of Public Citizen’s
Congress Watch and co-author of a
study that, using existing research,
concluded that arbitration often is
unfair to the consumer or employ-
ee. 

“The National Arbitration Forum
actually has a rule that says that
arbitrations are completely secret
unless both parties agree other-
wise,” Mr. Arkush said.

Peter Rutledge, a University of
Georgia Law professor who has giv-
en congressional testimony in sup-

port of arbitration, published
a study this year that, using
much of the same research,
reached the opposite conclu-
sion.

But he agrees that the avail-
able data is spotty. “Probably,
the area where we have the
best empirical research is
employment arbitration,” Mr.
Rutledge said. “The second
area in which we have some
empirical research is securities
arbitration, and we know the
least about consumer arbitra-

tion and franchise arbitration.”
Arbitration providers vary in their

disclosure practices. As arbitration
has become more common, there
have been efforts to make it more
transparent. A 2002 California law
requires arbitration providers to dis-
close quarterly data on their con-
sumer cases, including the number
of cases handled, what corporations
are involved, consumer arbitration
costs and who won.

Mr. Arkush said the largest arbi-
tration providers have generally
complied with the disclosure law,
but the formatting and sheer vol-
ume of data—enormous data files
listing thousands of cases and out-
comes—have made it difficult for
researchers to interpret, and essen-
tially inaccessible for the public.

“Firms have started to comply,
but they complied in such a way
that it was difficult to learn any-
thing from what they provided,”
Mr. Arkush said. “This information
just wasn’t useful. We at Public Cit-
izen wound up writing a computer
program to interpret these files.”

The most promising area of
research—and one that is yet to be
explored—is on the economic effect
of laws that limit arbitration, Mr.
Rutledge said. “A couple of years ago,
Congress enacted the (Motor Vehicle
Franchise Contract Arbitration Fair-
ness Act of 2001) which basically
invalidated (predispute arbitration
agreements) between auto manufac-
turers and dealers,” he said. 

“So far as I can tell, no one has
really studied the effects of that bill.
If we’re going to measure better-
off/worse-off questions, it would
behoove us to research how similar
legislation has fared,” Mr. Rutledge
said.
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Secretive nature of arbitration makes it difficult to evaluate
More research has been conducted on employment and securities cases than consumer and franchise disputes

Firms ‘complied in such a way
that it was difficult to learn
anything from what they
provided. This information just
wasn’t useful.’
David Arkush, 
Public Citizen’s Congress Watch
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Other categories could
see flat to lower rates;
capacity still plentiful
By KRISTIN GUNDERSON HUNT

The financial crisis has already
hardened the directors and officers
liability market for financial institu-
tions, but it’s unclear whether the
rate increases will spill into other
sectors of the D&O market,
observers say.

With plentiful capacity still avail-
able for many D&O risks, rates may
flatten for some organizations, but
observers say some declines are still
likely.

One thing that is certain, though,
is that shareholder lawsuits will
increase as a result of the crisis,
observers say.

Already, D&O rates are increasing
for financial institutions, said Bill

Boeck, senior vp and counsel at
Lockton Financial Services in
Kansas City, Mo.

“The meltdown is going to have a
profound effect if you’re a financial
institution, particularly if you are in
any way exposed to mortgage-
backed securities,” Mr. Boeck said.

Premiums have nearly doubled in
some instances where insurance
programs have been changed in the
past six months, he said. Mr. Boeck
said some financial institutions
have seen rates increase 7% to 10%
just to replace a program layer. He
said the increase is the result of situ-
ations such as institutions looking
for alternative coverage to what
they’ve been getting from New
York-based American International
Group Inc., which has experienced
financial problems. 

Rates are increasing for many
financial institutions, especially
those exposed to subprime mort-
gage-related losses, said Steve Shap-
pell, managing director of the legal
and claims practice for Aon Finan-
cial Services Group in Denver, a
unit of Aon Corp.

In the past month, rates have
increased between 5% and 10% for
financial institutions, said Michael
Smith, president of AIG Executive
Liability in New York.

Rates for D&O coverage for other
sectors may stop falling as a result of
the crisis, he said.

Premium reductions have already
slowed for some risks, said Aon’s
Mr. Shappell, but there is still plen-
ty of capacity available, so nonfi-
nancial companies with good
claims records may still see double-
digit decreases.

A hard market doesn’t appear to
be looming for most companies,
but requests for broader coverage

are being turned down in some cas-
es, said Lockton’s Mr. Boeck. 

But, he noted, advantageous cov-
erage terms negotiated over the past
two years are not being altered. 

The financial crisis is certain to
lead to more lawsuits, experts agree.

“There is very little doubt claims
will be rising for this underwriting
year and probably the next,” said
Key Coleman, managing director at
SMART Business Advisory & Con-
sulting L.L.C. in Chicago.

Investors likely will accuse execu-
tives at financial institutions of act-
ing recklessly, said Carol V. Gilden,
a partner at Cohen, Milstein, Haus-
feld & Toll P.L.L.C. in Chicago who

represents investors.
“It’s the wild, wild West that has

come to roost with the financial ser-
vices industry,” Ms. Gilden said.

Cases will likely center on issues
such as a lack of timely disclosures
on how assets were valued, failure
to disclose exposure to subprime
investments and lax mortgage
underwriting procedures, she said.

A wide range of suits will likely
arise from the crisis, said AIG’s Mr.
Smith.

Securities class actions alleging
misleading statements in the event
of unexpectedly poor results, sec-
ondary offering suits alleging mis-
leading information related to capi-

tal-raising efforts, shareholder
derivative suits alleging breaches of
fiduciary duty by executives, and
suits alleging violation of the
Employee Retirement Income Secu-
rity Act in cases where pension
assets are invested in company
stock are likely to be filed, Mr.
Smith said.

“The volatility and drop in the
stock market is concerning,” a huge
amount of investor money was lost
and that could lead to more than
200 suits being filed this year, said
Aon’s Mr. Shappell.

Shareholder class actions are like-
ly to be the biggest exposure for
D&O insurers, he said. “Those are

the key exposures for directors and
officers; the quality of disclosures
being made by directors and officers
is critical,” Mr. Shappell said.

Despite the uptick in securities
class action suits being filed, it will
be a lengthy amount of time before
the cases are decided, therefore
stalling the potential effect on the
market and whether it actually
turns hard. But if the huge losses
result in numerous lawsuits and
large settlements, a complete turn
of the market could occur, Mr.
Boeck said.

“If the planets align, that could
certainly affect the hardness or soft-
ness of the D&O market,” he said.

SPOTLIGHT Business Insurance November 3, 2008 | 17

Financial institution D&O rates on the rise as lawsuits mount

‘It’s the wild, wild West
that has come to roost
with the financial
services industry.’ 
Carol V. Gilden, 
Cohen, Milstein, Hausfeld & Toll P.L.L.C.
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Robin S. Conrad was promoted
in 2007 to executive vp of the
National Chamber Litigation
Center Inc., which handles
lawsuits on behalf of the U.S.
Chamber of Commerce in
Washington. During her more
than two decades with the
NCLC, Ms. Conrad has played a
key role in developing its
litigation strategy. She recently
spoke with Business Insurance
Senior Editor Mark A. Hofmann
about the current Supreme
Court’s approach to liability,
punitive damages and other risk
management issues.

&Answers

LISTEN to the podcast of this abridged BI interview at www.BusinessInsurance.com/Audio

Questions High court’s rulings cut both ways
Q: How would you describe the
Supreme Court’s recent approaches
to liability issues in general?
Well, the (Chief Justice John)
Roberts court certainly has been a
lot more sensitive to the high costs
of litigation. And it has also
seemed to be more concerned
these days about the adverse
impact of multiple layers of regula-
tion on companies doing business
in a national economy.… In Octo-
ber 2006, which was the first full
year of the Roberts court, we began
to see a real effort on the part of
the court to reduce what the court
itself described as lawyer-driven lit-
igation. 

And in a wide variety of cases
ranging from antitrust litigation to
securities class actions, the court
expressed significant concern
about how enormously expensive
litigation has gotten…. As a result,
over the past two full terms of the
Roberts court, we have really seen

the court rein in excessive awards
of punitive damages and we have
seen the court limit the trial bar
from regulating by litigation.

The court has tightened up
pleading standards and other pro-
cedural requirements.

Q: Are there any discernible trends in
the past few years as to the way the
Supreme Court has decided employ-
ment-related cases?

It is really no secret that last year
was not a good term for employers.
In fact, the Chamber participated
in seven labor and employment
cases last term and we only had
one victory. What we have seen is
a real uptick in the number of
retaliation cases—there have been
four retaliation cases, one in the
2006 term, two last term and then
there was an employment retalia-
tion case just argued in the first
week that the court got back into
session this term.

One of the reasons that we’re
seeing the court take so many
retaliation cases is that retaliation
charges are really the second-most
frequent claim made in cases that
are filed before the Equal Employ-
ment Opportunity Commission.
In fact 32%, according to a recent
report, of the complaints filed
before the EEOC involved retalia-
tion. It is easier for employees to
bring retaliation cases than it is to
bring substantive actions under,
let’s say, Title VII (of the Civil
Rights Act) or some of the other
employment discrimination cases.
This is something that the business
community will continue to
watch.

Q: We have Philip Morris vs. Mayola
Williams coming before the Supreme
Court for the third time later this
year. Do you expect state Supreme
Courts to continue to defy the U.S.
Supreme Court on punitive damage
limits?

It depends on whether the
Supreme Court does the right

thing in the Williams case. This
case is making its third trip before
the U.S. Supreme Court, and twice
now the court has vacated a $79.5
million punitive damage award
only to have the Oregon Supreme
Court twice thumb its nose at the
Supreme Court and defiantly rein-
state that award. 

We have been seeing a lot of
rogue jurisdictions besides Oregon.
If you recall in 2003, the court
decided a State Farm case in Utah.
Kind of the same thing happened;
the court remanded that decision
recommending that the putative
damage award be substantially
reduced. The Utah Supreme Court
thumbed its nose at the U.S.
Supreme Court and reinstated the
award…. The court takes very few
cases. We like to think it took this
one for a reason and we hope that
the court takes advantage of this
by sending a very strong message
to the states that they really need
to get it right when it comes to
putative damages.

Q: Another issue that has come up,
federal pre-emption of state law, has
been a hot-button issue for U.S.
businesses for some time. Do you see
it continuing to be prominent on the
Supreme Court docket in years to
come?

We do. The court heard a record
number of five pre-emption cases
last term. It is hearing two very
important pre-emption cases this
term. While it may not this term
play as prominent a role as last
term, we do expect to see many
more pre-emption cases in the
years to come. 

The one reason being that this is
really an explosive national
debate. Neither side has won this.
We see the debate on who gets to
regulate your business really ema-
nating from every branch of gov-
ernment. So if anything, the
debate over federal pre-emption is
escalating and we’ll see more of
these cases before the U.S.
Supreme Court. 
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‘Reinvigorated 
plaintiffs bar’ requires
ongoing vigilance

By MARK A. HOFMANN

Tort reform has been losing traction
at the federal level and is facing
increasing challenges at the state
level as well, say civil justice reform
advocates.

That doesn’t mean that tort
reformers have given up trying to
achieve their goals in state legisla-
tures. 

In fact in some states, such as
New Jersey, they have been redou-
bling their efforts (see story, page
21). 

In some cases, pro-reform forces
may be victims of their own past
successes. The key for reformers is to
view their efforts as an ongoing pro-
cess rather than one-time events,
advocates say.

“While there is an affirmative
agenda, still the reality is that the
legal reformers are both defending
past gains as well fighting off efforts
to substantially expand liability,”
said Sherman Joyce, president of
the American Tort Reform Assn. in
Washington.

“It is a more challenging environ-
ment in the last year or two,” said
Lisa Rickard, president of the U.S.
Chamber Institute for Legal Reform,
a Washington-based affiliate of the
U.S. Chamber of Commerce. 

“We have had some major
reforms and improvements in a
number of states with the most abu-
sive legal systems. Now we’re work-
ing in states where the trial bar is
more entrenched,” she said, includ-
ing states such as California, Illinois
and West Virginia.

“The trial lawyer lobby is reinvig-
orated in both mission and money.
They’re spending a lot more in cam-
paign contributions and have got-
ten better at recruiting friendly can-
didates” in both parties, Ms. Rickard
said.

The result has been efforts to roll
back comprehensive laws limiting
liability, she said.

“But we’ve been successful in
keeping them at bay. At the same
time, we’re also remaining on the
offensive, looking at those states
where we could pursue reforms,”
said Ms. Rickard.

An opponent of tort law changes
said the fact that pro-business forces
face greater challenges is hardly sur-
prising.

“I think the main thing that
drives this spurt of activity of tort
reform is insurance rates,” said
Joanne Doroshow, executive direc-
tor of the Center for Justice &

Democracy in New York. “And we
have seen a stabilizing of the insur-
ance market since at least 2005 and
2006, so the pressure that the insur-
ance industry and policyholders
have exerted on lawmakers has dis-
sipated substantially because rates
have stabilized.”

Ms. Doroshow said that “related
to that, you see states where no tort
reform was enacted, like Connecti-
cut, Washington and Pennsylva-
nia,” also experienced drops in
insurance rates. That “just confirms
our view that (tort reform) is not
what drives insurance rates.”

The public simply isn’t interested

in tort reform, she said. “It’s
been…demonstrated that voters
don’t care about this issue. Clearly, I
think lawmakers understand that
this is not registering with voters,

that peo-
ple don’t
care about
it.”

Keeping
p e o p l e
thinking
about civil
j u s t i c e
issues is
one of the
key tasks

that tort reform advocates face.
“Our view is civil justice reforms

are not one-time events,” said Ms.
Rickard. “I think businesses under-
stand that fundamentally, that you

can’t go in and try to advance
reforms to have a more balanced
system and then walk off the play-
ing field. You’ve got to stay
engaged—it’s a long-term fight and
you have to keep the commitment
up.”

ATRA’s Mr. Joyce said the organi-
zation tracked 105 pieces of legisla-
tion in 25 states that attempted to
overturn tort reforms. Of those, 10
were enacted into law.

“That’s 10 more than we would
want, but that shows that the over-
all success rate was not terribly
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Tort reform backers win some battles to reduce liability risks
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industry and policyholders have
exerted on lawmakers has
dissipated substantially because
rates have stabilized.’
Joanne Doroshow, 
Center for Justice & Democracy
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Rank Company/Address Phone/Web site Attorneys
Managing
partners

Total
clients

Officers Contact

1 Dickstein Shapiro L.L.P. 
1825 I St. N.W.

Washington, D.C. 20006-5403

202-420-2200
www.dicksteinshapiro.com 86 2 250

Kirk Pasich, 
partner and practice leader-

insurance coverage

Kirk Pasich; 310-772-8305;
pasichk@dicksteinshapiro.com

2 Morgan Lewis 
1701 Market St.

Philadelphia, Pa. 19103-2921

215-963-5000
www.morganlewis.com 67 2 200

Paul A. Zevnik, Michel Yves Horton,
partners

Paul A. Zevnik,
pzevnik@morganlewis.com; 

Michel Yves Horton,
mhorton@morganlewis.com

3 Howrey L.L.P. 
1299 Pennsylvania Ave. N.W.

Washington, D.C. 20004

202-783-0800
www.howrey.com 62 3 218

Jill B. Berkeley, David W. Steuber, 
Robert H. Shulman, 

partners and co-chairs-insurance
recovery practice group

Jill B. Berkeley,
berkeleyj@howrey.com; 

David W. Steuber,
steuberd@howrey.com

4 Reed Smith 
435 Sixth Ave.

Pittsburgh, Pa. 15219

412-288-3131
www.reedsmith.com 61 1 829

Douglas E. Cameron, 
partner

Douglas E. Cameron; 
412-288-4104;

dcameron@reedsmith.com

5 Anderson Kill & Olick P.C. 
1251 Ave. of the Americas

New York, N.Y. 10020

212-278-1000
www.andersonkill.com 45 5 425

Robert M. Horkovich, 
chair-insurance recovery group

Carol Ueckerman,
communications/marketing manager;

212-278-1339;
cueckerman@andersonkill.com

6 Gilbert Oshinsky L.L.P. 
1100 New York Ave. N.W., Suite 700

Washington, D.C. 20005

202-772-2200
www.gilbertoshinsky.com 35 1 110

Scott D. Gilbert, 
chairman

Ellen Katkin, 
director-marketing;

katkine@gilbertoshinsky.com

7 Proskauer Rose L.L.P. 
1585 Broadway

New York, N.Y. 10036-8299

212-969-3000
www.proskauer.com 35 5 150

John Gross, Seth Schafler, John Failla,
Steve Gilford, Nancy Sher Cohen,

partners

Suzanne Titus, 
senior business development

manager; 617-526-9889;
stitus@proskauer.com

8 Jenner & Block 
330 N. Wabash Ave.

Chicago, Ill. 60611-7603

312-222-9350
www.jenner.com 33 1 75

John H. Mathias, 
chair-insurance litigation 
and counseling practice

Kevin Blasko, 
manager-public relations;

kblasko@jenner.com

9 Barnes & Thornburg L.L.P.
1 N. Wacker Drive, Suite 4400

Chicago, Ill. 60606-2833

312-357-1313
www.btlaw.com 27 3 200

Andrew J. Detherage, Charles P.
Edwards, Alan J. Martin, 

co-chairs-policyholder insurance
recovery and coverage group

Andrew J. Detherage, 317-231-7717,
andy.detherage@btlaw.com; 

Charles P. Edwards, 317-231-7438,
charles.edwards@btlaw.com; 
Alan J. Martin, 312-214-4813,

alan.martin@btlaw.com

10 Orrick, Herrington & Sutcliffe L.L.P. 
405 Howard St.

San Francisco, Calif. 94105

415-773-5700
www.orrick.com 25 17 109

Barry Levin, 
partner

Matthew Beckerman; 
212-506-5254;

mbeckerman@orrick.com

Largest insurance recovery law firms
Ranked by number of attorneys in recovery practice

This directory lists law firms that either specialize in insurance recovery or have specific practices dedicated to insurance recovery. Firms that practice general litigation only or lack insurance recovery practices are not included.

Source: BI survey

Researched by Kevin Edison and Karen Tucker

CLIENT BREAKDOWN
Percentage of law firms surveyed, with either policyholder clients or insurance company clients.

Source: BI survey

INSURANCE RECOVERY SERVICES OFFERED

Advice on notice, cooperation and communications with insurance companies 100%

Advice on rights and obligation in the event of a loss 100%

Advice on identifying and submitting claims under lost policies 100%

Advice on procurement issues and insurance programs 94%

Advice on the scope of coverage 100%

Enforcement of rights under insurance policies 100%

Interpretation and construction of existing policies 100%

Litigation support against insurance companies to obtain payment of disputed claims 100%

Policy procurement 88%

Risk assessment 88%

Source: BI survey

Both policyholder and
insurance company

clients 
16.7%

Policyholder clients
only 

83.3%



high,” Mr. Joyce said.
“I think we’re going to see more

of the same,” he said. “We will see
more efforts to repeal existing
reforms—simply to provide new
lines of business for the plaintiffs
bar.”

Ms. Doroshow predicted that
advocates of tort law changes would
face even greater challenges in the
future, courtesy at least in part to
the problems faced by American
International Group Inc.

The element that probably will
have more of an effect in the future
involves “where you have mam-
moth insurance companies like AIG
that in the past have driven tort
reform.” With AIG accepting bil-
lions of dollars in federal loans, “I
think that lawmakers are now going
to be hard-pressed to pass laws that
are going to take money away from
catastrophically injured people and
put it in the pockets of insurance
companies,” Ms. Doroshow said.

By MARK A. HOFMANN

Even when playing defense in pro-
tecting hard-won gains in state leg-
islatures, tort reform advocates con-
stantly look for new opportunities
to restore what they consider bal-
ance to the civil justice system. 

For example, they have stepped
up efforts in some states, such as
New Jersey, where a tort reform orga-
nization formed in October 2007.

“We’re kind of beginning to lay
the groundwork,” said Marcus
Rayner, executive director of the
New Jersey Lawsuit Reform
Alliance in Trenton. “New Jer-
sey’s civil justice climate is
becoming another dead weight on
the state’s economy.”

He said the group is “trying to
begin the process” of restoring bal-
ance to the state’s tort system. One
of its biggest challenges is blocking
efforts to allow unlimited emotion-
al damages in wrongful death cases. 

“That’s something we are vigor-
ously working to stop,” Mr. Rayner
said. “If the bill is enacted, New Jer-
sey would be only one of eight
states to allow unlimited emotional
damages in wrongful death” cases.

“Our legislature and governor are
very much aware of the economic
struggles businesses in New Jersey
are facing. What we offer are very
important pro-business reforms
that don’t cost the state any mon-
ey,” Mr. Rayner said.

Across the country, one of the
oldest tort reform advocacy
groups—the Sacramento, Calif.-
based Civil Justice Assn. of Califor-
nia—has faced challenges but

recently has posted some victories.
“A lot of bad things start here and

sometimes, good things,” said John
H. Sullivan, president of the group
that was founded in 1979.

“On the good front, between the
legislature and the governor, we’ve
been able block the plaintiffs bar’s
anti-business proposals,” Mr. Sulli-
van said.

LLeeaarrnneedd  iinntteerrmmeeddiiaarryy
For example, the group “blocked

the attempt to reverse a longstand-
ing theory that protected drugmak-

ers from lawsuits over prescription
drugs,” he said. The effort involved
an attempt to repeal the so-called
“learned intermediary rule, which
every state so far as applied to
exempt from liability drug compa-
nies whose prescription drugs have
been properly made and marketed
but nevertheless caused unfortu-
nate harm in a patient,” he said.
The “learned intermediary” is the
doctor who knows the patient’s
medical history and who prescribes
the drug, thus absolving the manu-
facturer of liability.

“That was a big fight” this year,
said Mr. Sullivan.

But that victory was tempered by
a failure to achieve a long-term goal
regarding class actions, he said.

“Our actual setbacks were in our
attempts to bring some balance to
California’s class action law,” said
Mr. Sullivan. He said that when a
judge decides to certify or deny a
class, the plaintiff in the suit can
immediately appeal a denial of cer-
tification. But defendants cannot
immediately appeal when class cer-
tification is granted, and that

remains the case despite efforts to
change the law.

But he said tort reform advocates
have been able to elect moderate
Democrats to the California Legisla-
ture who take a “balanced view” of
civil justice matters.

“Our biggest challenge, of course,
is remaining strong on a bipartisan
front on the legislature because
Gov. Arnold Schwarzenegger’s term
will end in 2010,” said Mr. Sullivan,
adding that the governor “has been
terrific in vetoing” legislation
opposed by the civil justice group.
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Legislation:
Lobbying to
reduce risk

Tort law battlegrounds stretch from East to West coasts
Emotional damages in wrongful death case at issue in New Jersey; efforts to limit California class actions fall short



‘Bonanza’ predicted
for plaintiff lawyers
targeting companies

By MARK A. HOFMANN

WASHINGTON—The current finan-
cial crisis likely will lead to what
one attorney calls a “lawyer-
palooza.” 

There will be a “wave of private
suits” six to 18 months from now,
Andrew J. Rossman, New York-
based co-head of the litigation
group of Akin Gump Strauss Hauer
& Feld L.L.P., said last week during a

presentation at the Washington
Legal Foundation.

“This is going to be a bonanza for
plaintiffs attorneys,” he said.

Meanwhile, the U.S. Department
of Commerce released a report last
week calling for further tort law
changes to increase U.S. competi-
tiveness in the international mar-
ketplace.

Federal authorities, including the
FBI, are closely following civil suits
arising from the financial market
meltdown, said John M. Dowd,
head of Akin Gump’s criminal liti-
gation group in Washington during
the WLF presentation. FBI investi-
gations into possible criminal

charges already are under way, he
said.

That comes on top of continuing
congressional investigations into
the matter. The House Committee
on Oversight and Government
Reform is investigating matters
such as executive compensation at
American International Group Inc.
(BI, Oct. 13). Mr. Dowd predicted
that the Senate would launch its
own investigations after this week’s
elections.

Mr. Dowd said he believes that
such investigations “don’t accom-
plish a lot” other than making
“politicians look good.”

But, he added, the high emotions
involved in the meltdown “will
make Enron look like beanbag,”
referring to the 2001 collapse
of energy giant Enron Corp. and
years of litigation and criminal
charges that followed.

“Everything is being criminalized
today,” Mr. Dowd said. In addition,
the public atmosphere is becoming
“toxic” to the point where the
“adversary system is losing its fair-
ness,” he said.

The subject of criminal law

encroaching into civil matters
received attention at a legal reform
summit at the U.S. Chamber of
Commerce in Washington also held
last week.

Until the U.S. Constitution was
amended in 1913 to require the

direct election of U.S. senators,
there were very few federal crimes
on the books, Colorado Attorney
General John W. Suthers noted dur-
ing the meeting. Before the consti-
tutional changes, federal crimes
included acts such as piracy and
treason.

But popular election of senators
led to an expansion of the federal

purview as those lawmakers, like
their directly elected counterparts
in the House, sought to win voter
approval by dealing with perceived
problems by passing laws criminal-
izing conduct that previously was
not the legal concern of the federal

government.
Over the past 50

years, Congress has
used the Constitu-
tion’s Commerce
Clause to create new
federal crimes, he
said.

The problem is,
however, that no one
knows exactly how
many federal crimes
there are now, accord-
ing to Mr. Suthers.

“We now have a sorry situation”
in which a person can commit a
federal crime without knowing it,
the Colorado attorney general he
said, citing violations of the Sar-
banes-Oxley Act and the Clean
Water Act as examples.

Mr. Suthers, like the WLF pan-
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Financial crisis expected to fuel civil suits, criminal charges
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‘Fear of legal liability
was one of the top
three barriers that
Europeans cited about
investing in the U.S.’
Carlos Gutierrez , 
U.S. Commerce Secretary
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elists, also expressed concern that
the current financial crisis would
lead Congress to criminalize more
activities.

On another legal front, the U.S.
Commerce Department used the
Chamber event—which was spon-
sored by the U.S. Chamber Institute
for Legal Reform—to issue a report
on the effects that the U.S. tort sys-
tem has had on foreign direct
investment in the United States.

Citing a survey conducted by the
Chamber and its European counter-
part, the Brussels, Belgium-based
Assn. of European Chambers of
Commerce and Industry, U.S. Com-
merce Secretary Carlos Gutierrez
said “fear of legal liability was one
of the top three barriers that Euro-
pean companies cited about invest-
ing in the U.S. Foreign investment
is risky enough without the burden
of rampant litigation.”

State tort reforms have paid off,
Mr. Gutierrez said.

“In February 2007, Toyota
announced it would spend $1.3 bil-
lion to build a new manufacturing
facility near Tupelo, Miss.,” he said.
“Mississippi’s Gov. (Haley) Barbour
specifically noted that Toyota
would not have made this invest-
ment in Mississippi if the state had-
n’t passed tort reform.”

“This example is played out in
the global markets each and every
day,” said Mr. Gutierrez. “When the
United States loses out to foreign
investment on account of an
investor’s fear of an overreaching
litigation environment, it directly
translates into fewer jobs and less
economic opportunities for Ameri-
cans.”

The Commerce Department
report—The U.S. Litigation Envi-
ronment and Foreign Direct Invest-
ment: Supporting U.S. Competitive-
ness by Reducing Legal Costs and
Litigation—calls for encouraging
additional tort reforms at the state
level, encouraging judges to enforce
existing legal standards in frivolous
lawsuits and making efforts to low-
er tort-related expenses as a share of
gross domestic product. It also calls
for additional economic research
and analysis into the legal environ-
ment.

The plaintiffs bar’s national asso-
ciation disputed conclusions of the
Commerce report.

“The title of the report contra-
dicts the content of the report,” said
a spokesman for the American Assn.
for Justice in Washington. “The
United States is the world’s largest
recipient of foreign direct invest-
ment, and it has more than doubled
in the past 10 years. This major
indicator seriously undermines the
conclusions of this report.”

The report is available at
www.commerce.gov.

CONTINUED FROM PREVIOUS PAGE

The high emotions
involved in the meltdown
‘will make Enron look like
beanbag.’
John M. Dowd, Akin Gump

Crump, Ironshore offer
construction program
DENVER—Crump Insurance Services
Inc., a division of Crump Group
Inc., has partnered with Bermuda-
based Ironshore Inc. to offer a gener-
al liability program for commercial
and residential subcontractors with
premiums starting at $2,000.

According to Crump, the pro-
gram is designed to enable subcon-
tractors with reduced income in
“the troubled construction market”
to secure affordable liability protec-
tion.

The policy will be underwritten
by Boston-based IronBuilt, Iron-
shore’s specialty construction unit. 

The policy includes a broad duty
to defend provision and does not

exclude punitive damages. In most
states where the coverage is offered,
there also is no prior works exclu-
sion. 

The program provides coverage
for risks in Arizona, California, Col-
orado, Florida, New Mexico, Neva-
da, Oregon, Texas, Utah, Washing-
ton and Wyoming.

The minimum premium for cov-
erage is $2,000 with limits of $1 mil-
lion per occurrence and $2 million
per policy aggregate. 

For more information, contact Joe
Benkelman, head of Crump Insur-
ance Services’ Denver office, at 866-
907-1023 or visit www.crumpins.com.

Lincoln National 
enhances LTD program
PHILADELPHIA—Lincoln National
Corp. has made a 10% progressive
income benefit a standard part of its
group long-term disability insur-
ance program.

The 10% progressive income ben-
efit is a standard part of LTD policies
quoted after Sept. 20, the Philadel-
phia-based insurer said.

The benefit is triggered when an
employee suffers cognitive impair-
ment or is unable to perform two or
more activities of daily living, the
insurer said. The typical base bene-
fit amount might be 60% of the
covered individual’s income. When
a qualified disability occurs, the pro-
gressive income benefit would
increase coverage to 70% of the
claimant’s income.

Additional coverage may be pur-
chased to raise the benefit amount
to 100% of the employee’s predis-
ability earnings. The additional cov-
erage can be paid by the employer
or the employee, Lincoln National
said. 

For more information, contact
Dave Swanson, vp, risk and product
management, at Lincoln Financial
Group Protection at david.swan-
son@lfg.com or 402-361-2899.

AIG Excess upgrades
bank umbrella policy
NEW YORK—AIG Excess Casualty, a
unit of American International
Group Inc., has added an endorse-
ment to its commercial umbrella
policy for U.S.-based banks that
operate overseas.

The policy endorsement is
designed to help banks meet Basel II
standards, which require specific
capital and risk management prac-
tices to protect against operating
risks, New York-based AIG said. 

Basel II is issued by the Basel
Committee on Banking Supervi-
sion, an international forum for
banking supervision and standards

The endorsement allows quali-
fied banks to purchase insurance as
a partial offset to their Basel II capi-
tal requirements for operational
risk. The program includes an
extended policy period and appro-
priate cancellation provisions.

Financial institutions must be
classified as a consolidated super-
vised entity using the alternative
measurement approach to qualify
for the commercial umbrella policy,
AIG said.

For more information, contact,
Tim McAuliffe, president of AIG
Excess Casualty, at t.mcauliffe@
aig.com or 212-458-6000. 

RIMS, E&Y join forces
on Risk Insights
NEW YORK—The Risk & Insurance
Management Society Inc. has

teamed with accounting and con-
sulting firm Ernst & Young L.L.P. to
offer a series of white papers about
issues affecting the risk manage-
ment profession. 

Risk Insights is available at
www.rims.org/riskinsights and is free
to RIMS members. Nonmembers
may request a trial. 

The first issue, Proving Your
Insurance Claim, focuses on
specifics of proving a company’s
claim from catastrophic loss,
according to New York-based RIMS.
The article offers suggestions to
prove claims and expedite the
recovery process. 

Future articles will cover topics
including the RIMS professional
growth model, global property and
business interruption claims, and
enterprise risk management. 

For more information, contact
Felicia Messimer, RIMS communica-
tions associate, at fmessimer@
rims.org.

Products
& Services

TO SUBMIT ITEMS
BI’s Products & Services reports on
new product offerings. Personnel
changes appear in Comings & Goings,
while Market Moves column reports 
on activities by insurance industry
companies and related entities.
Please send Products & Services
items should be sent to Colleen
McCarthy at cmccarthy@business
insurance.com
Market Moves news to: Zack Phillips,
Business Insurance, 360 N. Michigan
Ave., Chicago, Ill. 60601-3806;
zphillips@businessinsurance.com. 
and C&G items should be mailed 
to Allison Martinat at the 
above address or e-mailed to
amartinat@businessinsurance.com.
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UP
CLOSE
SHARON SCHEUERMANN

NEW JOB TITLE: Scotch Plains,
N.J., and New York-based senior
associate with Dubraski &
Associates Insurance Services
L.L.C.

PREVIOUS POSITION: New York-
based senior vp with Marsh Inc.

VITAL STATISTICS: I am a CPCU
(Chartered Property & Casualty
Underwriter).

GOALS FOR NEW POSITION: My
first goal is to grow our health
care practice in the Northeast and
that’s why I was hired. We have
business there, but we want to
grow. We want people to know
Dubraski & Associates. That
would be our first goal. Because
we specialize in health care and
because we are small, our
(second) goal is to continue with
our clients we have and enjoy the
strong relationships with our
clients. We will continue to work
with them on all aspects of their
insurance needs.

FIRST EXPERIENCE IN THE
INDUSTRY JOB MARKET: I started
in insurance in the Midwest. I
started at a small, private
company, so I am sort of coming
back to my origins (now). When I

started out, I was a finance major
and there wasn’t a huge market
for finance jobs in the Midwest, so
I interviewed for this position (in
insurance) and I didn’t get it. Then
I interviewed two more times and
the company called me back and
said they really liked me and that
they wanted to create a position
for me, and they did. The position
was very administrative. I was
typing five-page certificates of
insurance on a typewriter where
if I made a mistake on one page, I
would have to start all over again.

ADVICE: First, I believe that a
strong technical knowledge of
what you are doing, whether it is
in insurance or not, will help you
with whatever direction you want
to go in the future. No. 2, I cannot
stress enough that your
reputation follows you wherever
you go. You want to be respectful
of others and ethical because you
never know where you might
wind up. 

OUTSIDE THE INDUSTRY, A DREAM
JOB: I always say that I want to be
president and CEO of my own
company, but what that company
would be I am not sure. I just feel
that I am very organized and I
would love to help other working
moms get organized.

VISIT www.businessinsurance.com/ComingsandGoings for a full
list of this week’s personnel moves and promotions. Check our Web
site daily for additional postings. Sign-up online for the weekly
Comings and Goings e-mail.

TO SUBMIT ITEMS
Business Insurance would
like to report on senior-
level changes at
commercial insurance
companies and service
providers. Please send
news and photos of
recently promoted, hired
or appointed senior-level
executives to: 

Allison Martinat
Business Insurance
360 N. Michigan Ave.
Chicago, Ill. 60601-3806 

Comings
& Goings

POSTING THIS WEEK 
INSURERS
■ Zurich North America Commercial
■ Berkley Offshore Underwriting Managers L.L.C.
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■ Towers Perrin
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■ American Specialty Health Inc.
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Reinsurers predict higher rates
Not all in Baden-Baden expect short-term end to soft market

By RICHARD MILLER

BADEN-BADEN, Germany—Reinsur-
ers expect that increased demand for
reinsurance as a form of capital relief
will allow them to increase rates by
at least 10% or more in certain lines
at Jan. 1, 2009 renewals. 

Long-tail liability lines and capi-
tal-intensive classes such as U.S. nat-
ural catastrophe, European wind-
storm and credit insurance are
among those targeted for rate hikes,
according to experts gathered for
renewal discussions last week in
Baden-Baden, Germany.

“We have returned to the hard
reinsurance market,” said Ludger
Arnoldussen, a member of Munich
Reinsurance Co.’s board of manage-
ment.

And Thomas Witting, managing
director for the German and Nordic
markets at Swiss Re Germany A.G. in
Munich, a unit of Swiss Reinsurance
Co., said that in consideration of the
higher cost of capital, rates would
need to rise in capital-intensive and
long-tail lines.

While other reinsurance experts
say talk of a hard market may be pre-
mature for the upcoming renewals,
there are expectations that the cred-
it crisis and economic slowdown
could have a major impact over the
coming year both for reinsurance
and primary insurance lines.

There could be a “tsunami” of lia-
bility claims in an economic slow-
down, said Rolf Tolle, Lloyd’s of
London’s franchise performance
director at the Baden-Baden reinsur-
ance symposium sponsored by
Hamilton, Bermuda-based XL Capi-
tal Ltd. Many of the areas affected by
a recession are the same areas
Lloyd’s insures and reinsures, he
added.

This torrent of liability claims
from directors and officers, errors
and omissions and professional
indemnity lines will lead to a hard
market, mostly for primary insur-
ance, starting in mid-2009, he said.

As for the current renewal, prima-
ry rates are most likely to remain
flat. “If your renewal is Jan. 1, I don’t
think you will see the big push—a
total realignment such as we had
after the Sept. 11 terrorist attacks or
after Hurricane Katrina,” Mr. Tolle
said. “The combination of Hurri-
canes Ike and Gustav and the prob-
lems at (American International
Group Inc.) are not market-chang-
ing events.” 

But the potential claims from the
subprime crisis and financial turmoil
may result in changes, he added.

On the reinsurance side, Stephen
Hitchcock, managing director at
Lockton Re, a London-based reinsur-
ance unit of Lockton Cos. Inc.,
thinks rates generally will stay flat
for the current renewal, but harden
for Jan. 1, 2010.

For the upcoming renewal, many
reinsurers have had write-downs on
investments and will not want to
risk a negative cash flow by losing
business. 

“I think a lot of (reinsurers) will
say, ‘let’s just keep the cash coming
through the door and we will put
rates up where we can,’” Mr. Hitch-
cock said. “The most important
thing is to renew the book.

“I think the rates will harden next
year because people will wake up to
the fact that capital needs a return.
Capital is scarce,” he said.

The cost of capital argument is
one that the major reinsurance com-
panies now use to warrant higher
rates. Under the present circum-
stances, insurers are expected to seek

more reinsurance this year, and as
Munich Re’s Mr. Arnoldussen put it:
“Quality and security have their
price in reinsurance.”

James Vickers, London-based
chairman of Willis Re International,
said he understands that the balance
sheets of both insurance and rein-
surance companies are under pres-
sure. “There is obviously some form
of capital constraint,” he said. “And
reinsurers will seek to put up their
charge for the capital involved.”

Indeed, insurers are expected to
buy more reinsurance this year, he
said. “It’s not easy at the moment to
go out and raise additional capital; it
is much easier to just buy a bit more
reinsurance.”

But Mr. Vickers expects stable to
slight increases in rates, though this
is dependent on the client, the terri-
tory and line of business. 

“I see some major reinsurers call-
ing for a broad-brush increase across
the market and I think that would
be disappointing if that happened,
because I don’t think that is what
the primary companies would
appreciate,” he said.

U.K. sets standards
for risk management
Framework a guide to principles, models

By SARAH VEYSEY

LONDON—The British Standards
Institution has launched its standard
for risk management.

The standard, BS 31100 Code of
practice for risk management, went
into effect Oct. 31. It is intended to
be a guide to risk management prin-
ciples, models, framework and pro-
cesses to assist organizations to
achieve their objectives through
effective risk management, accord-
ing to London-based BSI British
Standards, the United Kingdom’s
national standards organization. 

A survey that accompanied the
launch of the standard showed that
94% of companies employ a risk
manager or someone who takes
overall responsibility for risk, and
93% have both a risk management
framework and risk management
processes in place.

The BSI British Standard’s busi-
ness barometer study surveyed 100
FTSE 250 companies, the United
Kingdom’s largest 250 publicly listed
companies.

Of the companies surveyed, 87%
said they believe risk management
protects revenue and enhances value
for money, and 90% said that risk
management reduces the likelihood
of events that would have a negative
consequence.

“Publication of BS 31100 could
not be more timely. As we have seen

in recent weeks, the scale of risk and
opportunity among blue chip com-
panies is enormous,” said Mike Low,
director of BSI British Standards.
“Businesses of all sizes are operating
in a challenging environment. They
must manage their opportunities
while controlling risk, and this will
be a fundamental skill to survive
these difficult times.”

“The standard provides a set of
clear and simple guidelines which
positions risk taking as a positive
business facet,” he said.

“If you read any chief executive
officer survey these days, the top
answer as to what’s keeping them
awake at night will be economic
volatility,” said Julia Graham, chief
risk officer at law firm DLA Piper
L.L.P. and chair of the BS 31100
drafting committee.

“The credit crunch and what has
followed has woken boards up to the
fact that failures in risk management
are fundamental problems and part
of the reason why they are in the
position they are in now,” she said. 

“BS 31100 raises the profile of risk
management at just the right time,
and I think it could become a bench-
mark for organizations that do not
want to make the same mistakes
others have made,” Ms. Graham
said.

More information on the stan-
dards is available at www.bsi-
global.com.

European insurers lead in ERM: Study
By SARAH VEYSEY

European insurers and reinsurers
are making progress in implement-
ing enterprise risk management
strategies and overall tend to lead
their U.S. counterparts on ERM
implementation, according to a
study by Towers Perrin. 

Towers Perrin surveyed 359 insur-
ance and reinsurance executives. Of
those, 29% were from Europe, 19%
were from Asia-Pacific, 2% were
from Latin America, and were 1%

from Africa and the Middle East,
with the remaining 49% from
North America and the rest of the
world.

More than half of European
insurers—56%—are giving greater
short-term priority to the use of eco-
nomic capital in their decision-
making processes than their North
American counterparts—40%—and
those insurers in the Asia-Pacific
region—38%—according to the
study.

More than half of European com-

panies—52%—have documented
their risk appetite, compared with
40% in North America, the study
found.

Half of respondents said they
believed Solvency II, the risk-based
capital regulatory regime slated for
introduction in Europe in 2012,
would result in consolidation, while
39% said they thought it would
result in the need for insurers and
reinsurers to raise more capital.

More information on the survey
is available at www.towersperrin.com.

BENEFITS OF RISK MANAGEMENT
Percentage of respondents that agreed with the following statements:

Source: British Standards Institution

Reinsurers meeting in Baden-Baden,
Germany, said the subprime crisis
may result in rate changes.

� Risk management improves accountability, 
decisionmaking, transparency and visibility. 93%

� Risk management protects reputation 
and stakeholder confidence. 93%

� Risk management reduces the likelihood of events 
that would have a negative consequence. 90%

� Risk management protects revenue 
and enhances value for money. 87%

� Risk management increases the likelihood 
of events that would have a positive consequence. 77%

� Risk management identifies opportunities 
where taking risks might benefit the organization. 66%



The business groups emphasize
that employers are not seeking a
federal bailout. 

“We are not asking for a federal
infusion. This is just a request for
some breathing room so plan spon-
sors have the time they need to
fund their plans,” said Kathryn
Ricard, vp-retirement policy at the
ERISA Industry Committee, the
Washington-based benefits lobby-
ing group.

And the groups say they are not
seeking an overhaul the 2006 Pen-
sion Protection Act, which closed
loopholes that made it relatively
easy for employers to chronically
underfund their pension plans.
Such underfunding exposed the
federal pension insurance agency to
big losses when employers got into
financial difficulty and were forced
to jettison their plans and dump the
liabilities on the Pension Benefit
Guaranty Corp.

“We are in no way advocating an
overhaul of the PPA funding
changes,” the groups wrote.
Instead, the recommendations seek
“temporary provisions” to address
problems stemming from the recent
financial crisis.

One such change is a one-year
delay in rules that are gradually
boosting funding requirements.
Under the 2006 law, employers
must contribute enough money 
to their plans each year so that 

liabilities are fully funded after sev-
en years. That was a big change
from old law, under which plans
had to be only 90% funded to be
considered fully funded and
employers had 30 years to amortize
liabilities.

Under the PPA, the 100% fund-
ing target is being phased in so that
in 2008 employers only have to hit

a 92% funding target, while in
2009, the funding target is 94%.

If an employer misses the fund-
ing target—even by just one per-
centage point—the PPA mandates
that the employer must make annu-
al contributions over a seven-year
period to meet a 100% funding tar-
get, a requirement that can result in
a large employer being on the hook
for immediately tens of millions of
dollars in accelerated contributions.

“If you miss the funding target,
your funding obligation can
increase significantly,” said Eric
Keener, a senior consultant with
Hewitt Associates Inc. in Norwalk,

describe any evidence concerning
RICO violations.

The attorney for the plaintiffs,
Marshall D. Lasser of Southfield,
Mich., declined to elaborate.

“I don’t want to telegraph my
moves,” Mr. Lasser said.

But civil RICO rules allow him
broad discovery, including inspect-
ing communications between the
defendants concerning their claims-
handling practices, Mr. Lasser 
said. 

Defense attorneys agree that
RICO allows broad discovery.

The 6th Circuit originally
affirmed a district court’s 2005 dis-
missal of the plaintiffs’ RICO
claims, finding that they failed to
plead a detrimental reliance on the
defendants’ alleged misrepresenta-
tions.

But earlier this year, the U.S.
Supreme Court vacated the 6th Cir-
cuit’s initial ruling and remanded
the case, citing another Supreme
Court case earlier this year, Bridge
vs. Phoenix Bond & Indemnity Co.,
finding that civil law RICO plain-
tiffs do not need to show that they
detrimentally relied on alleged mis-
representations.

The 6th Circuit then allowed 
the case to proceed because Michi-
gan workers comp law does not 

pre-empt RICO claims and “because
plaintiffs have sufficiently pleaded 
a pattern of racketeering activity
given that reliance is not an 
element of a civil RICO fraud
claim.”

The plaintiffs, however, still carry
the burden of proving collusion and
fraud, said Kerry L. Morgan, of
counsel and a specialist in labor and
employment law at Pentiuk, Cou-
vreur & Kobiljak P.C. in Wyandotte,
Mich., who is not involved in the
case.

Aside from broad discovery,
RICO cases allow plaintiffs to collect
triple damages and attorney fees,
the lawyers said. The two factors
combined could encourage plain-
tiffs attorneys to allege RICO viola-
tions in more workers comp cases,
they add.

Should that happen, workers
comp insurers are not likely to fund
a federal court defense because poli-
cies normally cover only state-level
disputes, Mr. Morgan said.

Neither Atlanta-based Crawford
& Co. nor attorneys for Edwards-
ville, Ill.-based Cassens Transport
returned telephone calls.

No. 05-2089. Paul Brown, William
Fanaly, Charles Thomas, Gary Riggs,
Robert Orlikowski, and Scott Way vs.
Cassens Transport Co., Crawford &
Co., and Dr. Saul Margules.

tation satisfy the bureau’s require-
ments, the bids themselves will help
the agency evaluate how to bring an
expeditious end to the liquidation,
he said.

“We’ve certainly had a number of
financial institution-type bidders
who’d be interested in buying a
company like Midland,” Mr. Peters
said. “It’s obviously an investment
not correlated to the stock market.”

Midland has $924 million in
assets—including $38 million in
cash and $228 million in total
invested assets—and $2.9 billion in
liabilities, according to bureau fig-
ures.

Jonathan Rosen, chairman of the
AIRROC Board of Directors, said the
industry is skeptical the approach
will work; the bureau is seeking bids
from companies willing to pay high-

er dividends than the bureau pro-
jects paying, but a firm presumably
would bid to purchase the estate
only if it felt it could make money

out of the deal. 
“If privatizing Midland will create

value for policyholders—because
they’re really the stakeholders in an
insolvent estate—more power to
them,” Mr. Rosen said via e-mail.

“My concern is if you put it out to
bid, whoever tenders will be looking
to extract value and that appears
inherently problematic to achieve-
ment of a successful bidding pro-
cess.”

Mr. Peters also offered an update
on Executive Life Insurance Co. of
New York, which went into rehabil-
itation in 1991 and now pays struc-
tured settlement annuities to about
11,000 accident victims and others.
A 2007 review found that ELNY
might not be able to meet its future
obligations and faced a projected $2
billion deficit in 12 to 15 years. The
Liquidation Bureau brokered a deal
with private insurers and life insur-
ance guaranty funds last year to
raise $650 million to cover the
deficit.

Mr. Peters said the bureau has
received financial commitments
from industry that exceed the $650

million, but still has not finished the
effort affecting Midland Insurance.

“It is not finished, but we are a lot
closer now than we’ve ever been,”
Mr. Peters said. “While I would be
rash to guarantee that it’s going to
work, I feel more optimistic about it
now than I did a year ago.”

Also at the New Jersey gathering,
Mr. Peters said that his agency is in
the process of completing the first
financial audit in its 99-year history.
Two of those audits are now avail-
able on the bureau’s Web site.

The audit noted that volatility in
financial markets this year may
materially affect the value of ELNY’s
assets and its ability to raise suffi-
cient funds.

The networking event attracted
462 attendees, making it the largest
commutation event ever held, said
AIRROC Chief Executive Officer and
Executive Director Trish Getty.
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RICO: Court allows lawsuit
over comp claim denial

‘If privatizing Midland will
create value for
policyholders...more
power to them.’ 
Jonathan Rosen, Assn. of Insurance &
Reinsurance Run-Off Cos.
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Pensions: Groups seek funding reprieve
Conn.

At a minimum, the trade groups
are urging Congress to keep the
2008 full funding target of 92% for
one more year.

The groups also proposed a
change in pension asset-smoothing
rules.  Employers, in valuing pen-
sion plan assets, currently can
smooth unexpected losses over a
24-month period. However, PPA
also limits the extent to which
smoothing can be applied, so that
the smoothed value of plan assets at
most is within 10% of current fair
market value.

The business groups say that no
percentage limitations should be
imposed on smoothing results for
2009 and 2010, given the extent to
which equity values have recently
declined. 

A call for pension funding relief
would have seemed inconceivable
at the start of the year, when large
U.S. pension plans were, on aver-
age, 105.6% funded, according to a
survey by Milliman Inc.

Since then, though, the equities’
market has experienced huge drop,
with the Dow Jones Industrial Aver-
age falling about 30%. With pen-
sion plan assets typically about 60%
to 65% invested in equities, plans’
funding levels also have plunged.
Actuaries say pension plan funding
among very large employers now
probably averages in the 85% to
88% range. 

“This may be the most devastat-
ing year ever for pension plan fund-
ing,” said John Ehrhardt, a Milli-
man consulting actuary in New
York.

Some retirement experts are
hopeful Congress will extend fund-
ing relief.

“There will be a lot of pressure on
Congress, and I’m optimistic we
will get a fair hearing, because there
is so much pain out there,” said
Alan Glickstein, a senior retirement
consultant with Watson Wyatt
Worldwide in Dallas.

“I hope Congress will get the
message” that funding relief is criti-
cal to the nation, said Brad Klinck, a
senior vp with Aon Consulting in
Somerset, N.J.

‘This may be the most
devastating year ever 
for pension plan 
funding.’ 
John Ehrhardt, Milliman Inc.



uncertainty “and to position us to
really withstand any stresses, as well
as really act on opportunities.”

Mr. Mense also said CNA had
$3.4 billion in net unrealized invest-
ment losses as of the end of the
third quarter. “We regard the unre-
alized loss position as temporary
and based on current circum-
stances,” he said.

Analysts welcomed the capital
boost.

The capital infusion is “another
indication of Loews’ support for
CNA,” said John Iten, a director at
New York-based Standard & Poor’s
Corp. Loews has “a strong track
record for supporting CNA over the
years” and this is reflected in S&P’s
rating, he said.

CNA “had some losses from
third-quarter hurricanes, like all
companies, but they were not by
any means out of line with expecta-
tions, so, the investments aside,
we’re comfortable that operational-
ly CNA can continue on a sound
footing,” said Alan Murray, senior
credit officer at Moody’s Investors
Service in New York.

Brian Schneider, senior director
at Fitch, said having Loews as a par-
ent gives CNA financial flexibility
that “others don’t have in this mar-
ket.”

But, he added, CNA has a “sizable
unrealized loss position, and at
some point Loews would not be
prudent providing unlimited
amounts of capital to CNA.” 

Fitch’s negative outlook “really
reflects the potential for investment
issues to deteriorate over the near
term,” and to the extent they do so,
“you could see different issues
developing in terms” of how Loews
decides “to fill that hole, if they
need to do that again,” Mr. Schnei-
der said.

However, Moody’s Mr. Murray
said CNA is a “very significant
investment holding at Loews” and
the rating agency believes “they
would do what they view as neces-
sary to defend the value of CNA’s
franchise as an investment, as
they’ve demonstrated in the past.”

In response to Mr. Schneider’s
comments, a Loews spokeswoman
referred to a transcript of Loews
President and CEO James Tisch’s
comments during an analyst call
last week.

When questioned whether Loews
should rethink its long-term com-
mitment to CNA, Mr. Tisch said
these are “unprecedented times,”
and “what I see is, very simply, that
CNA needs to get through this peri-
od and that, on the other side of it,
there is a very sound and solid busi-
ness there.”

Insurance Information)-styled fed-
eral presence? Those are open ques-
tions.”

“Looking forward, (federal) regu-
lation is probably going to encom-
pass insurance,” said Ben McKay,
senior vp in the Property Casualty
Insurers Assn. of America’s Wash-
ington office. “Whether that can
live independently of and comfort-
ably with a state regulatory system
has yet to be determined.”

If Sen. Barack Obama, D-Ill., wins
the presidency, his running mate,
Joe Biden, D-Del., would leave his
post as chairman of the Senate For-
eign Relations Committee. Senate
Banking, Housing and Urban Affairs
Committee Chairman Sen. Christo-
pher Dodd, D-Conn., would be next
in line to become chair of the For-
eign Relations Committee if he
chooses. That would put Sen. Tim
Johnson, D-S.D., in line to chair the
Banking Committee. 

Sen. Johnson co-sponsored legis-

lation that would create an option-
al federal charter for insurers and
producers.

But the chief GOP Senate advo-
cate of the OFC—Sen. John Sunu-
nu, R-N.H.—was trailing his Demo-
cratic opponent in recent polls.
“Sen. Sununu is probably the
Republican most endangered in the
Senate,” said Jimi Grande, vp-feder-
al and political affairs in the Nation-
al Assn. of Mutual Insurance Cos.’
Washington office.

“If there’s an Obama administra-
tion, there’s a lot of speculation 
Jack Reed could be tapped for a cab-
inet post,” said Mr. Grande, refer-
ring to another member of the
Banking Committee—Sen. Jack
Reed, D-R.I. 

Mr. Grande also noted that yet
another committee member—Sen.
Elizabeth Dole, R-N.C.—was in a
tight race.

Every change in membership
could be crucial, he noted. “It’s a
small committee—11 Democrats
and 10 Republicans—so change
three or four faces, including the
chairman, and you’ve got a new
dynamic as we head into perhaps
the most profound reform of finan-
cial services since the 1930s,” Mr.
Grande said.

“I think if you have a change in
chairmanship, it’s significant,” said
PCI’s Mr. McKay of the prospect of
Sen. Dodd leaving his Banking
Committee position. “In this case,
you’re losing a senator who has
decades of knowledge related to our
industry and the financial services
industry generally.”

Some OFC proponents may be
trying to inject the issue into the
larger debate, said NAMIC’s Mr.
Grande. “Those that would like to
see an OFC value the optional 
component and they value the
deregulatory component. And this
next Congress is not going to be in
the mood to deregulate or give com-
panies options to choose a regula-
tor.”

On the other side of the Hill, 
the chairman of the House Finan-
cial Service’s Committee’s Subcom-
mittee on Capital Markets, Insur-
ance and Government Sponsored
Enterprises—Rep. Paul Kanjorski, D-
Pa.—is in a tight race with Hazel-
ton, Pa., Mayor Lou Barletta. 
Mr. Barletta, a Republican whom
Rep. Kanjorski defeated in 2002,
became nationally known for his
tough stance against illegal immi-
gration.

“The most significant race to the
insurance industry is Rep. Kanjors-
ki’s race,” said PCI’s Mr. McKay. 

Rep. Kanjorski is regarded as one
of the most knowledgeable lawmak-
ers in terms of insurance. “Many in
the financial services sector have
worked very well with him,” said
AIA’s Ms. Pusey. 

Rep. Kanjorski was critical in the
passage and reauthorization of the
federal terrorism insurance back-
stop and most recently has advocat-
ed establishing an Office of Insur-
ance Information within the Trea-
sury Department, an initiative sup-
ported by most of the property/
casualty insurance industry. If Rep.
Kanjorski loses, there is no clear
indication who would replace him
on the committee.
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MCCAIN VS. OBAMA
How the presidential contenders differ on health care reform

JOHN MCCAIN SUPPORTS

� Adding health premiums paid by
employers to employees’ taxable
income.

� Providing a refundable tax credit
of $2,500 for individuals and
$5,000 for families to pay health
premiums. Unused credits could
be deposited in HSAs.

� With states, developing a plan to
cover those denied health
insurance and help pay premiums
of those whose incomes fall
below certain levels.

� Reimporting prescription drugs
and speeding introduction of
generic drugs.

BARACK OBAMA SUPPORTS

� Establishing a national plan to
cover those without employer-
provided insurance and federal
help paying premiums for lower-
income individuals.

� A “play or pay” mandate in which
employers not making a
“meaningful” contribution to
coverage pay a percentage of
payroll to the national plan.

� Adding a national exchange for
individuals to buy coverage from
insurers.

� Reimbursing employer plans for
part of catastrophic costs.

� Requiring health plans to cover
employees’ adult children up 
to age 25.

CONTINUED FROM PAGE 1

Elections: Regulatory changes expected

PHOTOS NY TIMES

Several states poised to get
new insurance regulators

By MEG FLETCHER

Voters’ choices in Tuesday’s
elections could affect top insur-
ance regulators in as many as
10 states. 

Five states have elections to
determine the top insurance
regulator—Delaware, Montana,
North Carolina, North
Dakota and Washing-
ton. Change is cer-
tain in Delaware,
Montana and North
Carolina since the
incumbents are not
seeking re-election. 

In the five other states
that have appointed insur-
ance commissioners, the out-
come of gubernatorial races
may determine who holds the
insurance oversight post. Those
races are in Indiana, Missouri,
New Hampshire, Utah and
West Virginia. 

In those five states, the
gubernatorial election’s impact
on the state’s top insurance reg-
ulator is uncertain because in
the past, some governors have
reappointed a commissioner
even though he or she is of a
different political party. 

Historically, “there is a
greater possibility that (the
incumbent insurance commis-
sioners) will remain,” said Neil
Alldredge, vp state and regula-
tory affairs with the National
Assn. of Mutual Insurance Cos.
in Indianapolis.

This week’s general election
will result in much greater
change in legislatures than in
governors’ mansions, because
races in 44 states mean that
75% of state lawmakers are up
for election, said John Lobert,
senior vp-state government
relations for the Property Casu-
alty Insurers Assn. of America
in Des Plaines, Ill.

Tuesday’s biggest battles will
determine control of 28 state
legislative chambers, according
to the National Conference of
State Legislatures.

PCI is particularly interested
in the outcomes of statehouse
races in Delaware, Iowa, New
York and Ohio, Mr. Lobert said. 

While there are increasing
calls for federal involvement in

the regulation of insurers, states
still control that process,
observers emphasize. State leg-
islative races determine which
party will control the process of
establishing laws that affect the
industry, including whether
model regulations proposed by
the National Assn. of Insurance

Commissioners are
approved or rejected.

Historically, the
insurance industry
favors Republican
candidates, who are
perceived as being

more sympathetic to
business interests,

observers say. 
“As a general rule, Democrat-

ic legislatures are more respon-
sive to labor and trial bar
issues,” Mr. Lobert said.

The major-party candidates
running for the post of top
insurance regulator in their
respective states are:

● Delaware: Republican John
Brady, an attorney and county
recorder of deeds, is running
against Democrat Karen Weldin
Stewart, a former state insur-
ance deputy receiver.

● Montana: Duane Grimes, a
former Republican state legisla-
tor, is running against Demo-
crat Monica Lindeen, founder
of the state’s largest internet
service provider and a former
state legislator.

● North Carolina: Democrat
Wayne Goodwin, the current
assistant insurance commis-
sioner who has been endorsed
by retiring Commissioner Jim
Long, is running against Repub-
lican John Odom, a business-
man who is executive director
of the Greater Raleigh Mer-
chants’ Assn.

● North Dakota: Republican
incumbent Adam Hamm, an
attorney who was appointed in
2007 to fill the unexpired por-
tion of Jim Poolman’s term, is
running against Jasper Schnei-
der, a lawyer and Democratic
state representative. 

● Washington: Incumbent
Democrat Mike Kreidler, who is
seeking his third term as com-
missioner, is running against
John Adams, a Republican sur-
plus lines broker. 

CONTINUED FROM PAGE 3

CNA: Loews injects capital
to offset insurer’s losses



Watson Wyatt Worldwide’s not-
yet published 2008 Employee Per-
spectives on Health Care survey,
which was conducted in May and
June, found that 40% of workers
went to the doctor only for more
serious conditions, up from 35%
the year before; and that 17% did
not fill or skipped doses of pre-
scribed medications, up from 13%
in 2007.

Although it will be a while before
this overall trend is reflected in
employers’ benefit plan spending,
benefit consultants have begun
advising employers to be aware of
the phenomenon and its potential
ramifications.

“I think employers have been so
preoccupied about the economy in
general from a business perspective

that they may not realize the impli-
cations of employees’ self-imposed
cuts in health care utilization,” said
Jennifer Boehm, a principal in
Hewitt Associates Inc.’s health man-
agement practice based in Atlanta.

“When people are worried about
fuel costs and food costs and about
whether they’ll have a job tomor-
row, they may reduce their prescrip-
tion drug intake, particularly those
drugs that don’t have a symptom-
relieving effect,” Ms. Boehm said.
“What you don’t want to have hap-
pen is to have folks stop taking their
meds or taking them in a way that’s
not effective and then end up in the
emergency room or developing
more serious conditions later on.”

Jodi Prohofsky, senior vp for
health solutions operations at
CIGNA Corp. in Eden Prairie,
Minn., said she’s already starting to

notice an uptick in the use of emer-
gency room services by individuals
with chronic conditions.

“Their choice is, ‘I either have to
put gas in my car, food on my table
or take my pills.’ We’re going to see
them choose not to take their pills,
pill splitting or other things, such as
not going for routine doctor visits,
and then we’ll see them in the
emergency room,” she said.

Tracey Moorhead, president and
chief executive officer of the Wash-
ington-based DMAA: The Care Con-
tinuum Alliance, formerly the Dis-
ease Management Assn. of America,
urges employers to be vigilant. 

If not, “we’re going to see a
decline in health status across the
population,” Ms. Moorhead said.
“While some forms of belt-tighten-
ing make sense in tough economic
times—dining out less often or car
pooling—we can’t afford to extend
cost-cutting to medical care, espe-
cially for people with chronic con-
ditions.”

After reading news reports on the
reduction in health care spending
nationwide, Andy Gold, executive
director of global benefits planning
at Pitney Bowes Inc. in Stamford,
Conn., asked the company’s phar-
macy benefit manager to track pre-
scription compliance. The software,
hardware, services and solutions
provider also sent notices to
employees reminding them of
resources available should they con-
sider forgoing necessary health care
to save money.

“We’re reminding people to use
their health plan. We reminded
them they can use their (flexible
spending account) to pay for health
care-related expenses. We reminded
them about the importance of
adhering to maintenance medica-

tion,” Mr. Gold said.
Since the economic slump hap-

pens to coincide with open enroll-
ment, EMC Corp. also is promoting
its FSA, said Delia Vetter, senior
director of benefits and programs
for the Hopkinton, Mass.-based
information technology consulting
company. “In times like these, the
FSA becomes a financially advanta-
geous tool to mitigate out-of-pocket
costs” by allowing employees to pay
for health care expenses on a pretax
basis, she said.

John Garner, CEO of Pasadena,
Calif.-based Garner Consulting, said
several of his employer clients are
changing their health plans to
ensure their employees get essential
care in the current economic cli-
mate.

“One client waived all copay-
ments on preventive services,” Mr.
Garner said. “Another client is waiv-
ing copayments for insulin and dia-
betic supplies (and) another client

modified its plan to cover some of
the newer immunizations.”

The intent of this strategy,
known as “value-based insurance
design,” is to ensure continued
access to care for plan members
who can’t afford it but need it the
most.

Hoping to relieve some of the
pressure on its employees’ pocket-
books, Pitney Bowes is adding sever-
al drugs to its existing value-based
insurance design program in 2009,
Mr. Gold said.

“It is our hope that with the
increased adoption of value-based
insurance designs, which remove or
reduce patient copayments for
high-valued services, that even in
tough economic circumstances,
individuals will have unfettered
access to essential medical services,”
said Mark Fendrick, co-director of
the University of Michigan’s Center
for Value Based Insurance Design in
Ann Arbor.
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Health care: Employees skimp on services

EAP vendors report surge
in number of help line calls

By JOANNE WOJCIK

As employers increase benefit
communications efforts to
make employees aware of the
availability of employee assis-
tance programs, EAP vendors
are reporting an unprecedented
number of calls to help lines.

Many of the employees call-
ing EAPs are seeking help with
their finances, and some who
have lost their homes to fore-
closure are asking for housing
assistance. But the vast majori-

ty call to get help managing the
stress associated with today’s
dire economic conditions, EAP
vendors say.

“I’ve been in the business for
20 years and I’ve never seen
anything like it,” said Mike
Garfield, senior vp of global
business development at
ComPsych Corp. in Chicago.

Call volume for the EAPs’
financial counselors was up
more than 30% in October, he
said.

Moreover, “what’s interest-
ing about today’s issues is the
intensity of them,” he said.
“The life issues people are fac-
ing today are nothing like I’ve
ever seen. One counselor said
she had over 1,000 cases with
housing needs.”

ACI Specialty Benefits has
reported a 45% increase in calls
since January 2008, and an
87% increase since September
2007.

“People are swimming in

debt, struggling to pay the
mortgage, uncertain about
their future and turning to
their EAP because it’s free, con-
fidential and personalized
help,” said Ann Clark, chief
executive officer and founder
of the San Diego-based EAP
vendor.

Andy Gold, executive direc-
tor of global benefits planning
at Pitney Bowes Inc. in Stam-
ford, Conn., said his company
also has seen a surge in calls to
its EAP, but attributed part of it

to employees who had
been affected by recent
hurricanes.

Recognizing that the
economic downturn
could exacerbate the situ-
ation for those employees
while also posing prob-
lems for other employees,
the company is increas-
ing the frequency of EAP
services, he said.

“Normally we offer two sem-
inars a month on such topics as
handling debt and safeguard-
ing children from Internet dan-
gers,” said Mr. Gold. “We’re
going to increase the number
of seminars around managing
debt, good cash management,
etc.”

In addition to increased call
volumes from employees, Jodi
Prohofsky, senior vp of health
solutions operations at CIGNA
Corp. in Eden Prairie, Minn.,
said some employers are asking
the EAP for help.

“Employers are using the
EAP to do such things as onsite
counseling during layoffs and
downsizing,” she said. In addi-
tion, “we’re seeing employers
ask for us to come in and do
seminars in a group format on
how current financial times are
impacting health, well-being
and stress. A lot of people con-
fuse their net worth with their
self worth.”

EMPLOYEES REDUCE SPENDING ON HEALTH CARE
Survey finds workers concerned about costs

Source: Mercer L.L.C.

Some attribute drop in medical service use
to rise in consumer-driven health plans
Some health care experts
attribute recent findings showing
a decline in the use of medical
services to the consumerism
movement and hope the current
economic downturn will per-
suade many employees to consid-
er lower-cost health care options.

The current phenomenon runs
counter to activity that occurred
during previous recessions,
according to research from the
Brookfield, Wis.-based Interna-
tional Foundation of Employee
Benefit Plans. Typically, health
care consumption increases dur-
ing periods of economic uncer-
tainty, the IFEBP found.

Ruth Hunt, a principal in com-
munications and health care at
Buck Consultants L.L.C. in Min-
neapolis, said that one reason uti-
lization increased in the past was
the dominance of managed care
in the marketplace. “If you need-
ed to use health care, and it was
just a $10 copay; it wasn’t that
big of a barrier,” she said. 

Experts attribute increased use
of medical services during tough

economic times to various fac-
tors, such as, increased stress and
workers, wary of being laid-off
and losing health coverage, seek-
ing treatment for nagging ail-
ments. 

Now, however, “one could say
there’s a little bit of a shake-out
going on now that’s an ongoing
remnant of the consumerism
movement,” Ms. Hunt said.
“We’ve been trying to make peo-
ple better health care shoppers.
Now they’ve got the motivation”
to reduce their health care spend-
ing because of higher copay-
ments, among other things.

Since the economic downturn
is occurring at the same time as
most large employers’ open
enrollments, Jacob Lawrence, a
consultant at Towers Perrin in
Denver, thinks employees might
be a little more receptive to low-
er-cost options, such as con-
sumer-driven health plans with
high deductibles.

Likewise, Delia Vetter, senior
director of benefits at Hopkinton,
Mass.,-based EMC Corp., hopes

the economy will spur employees
to make use of—many for the
first time—online tools to esti-
mate their out-of-pocket medical
expenses.

“We have a feature in our (per-
sonal health record) where
employees can see the true cost of
care, how much they’ve paid out
of pocket, and project next year’s
expenses. It helps them pick the
right plan and determine how
much to put in their” flexible
spending accounts, she said.

“I’m hoping we’ll see data after
open enrollment that shows peo-
ple are using the cost calculators
and online tools created to help
them make decisions on which
plans to choose,” said Ms. Hunt.

“The game right now is incen-
tives. A lot of employers are giv-
ing incentives to take the health
risk assessment or to participate
in disease management. One of
the best incentives is paying a
share of the costs, especially in
this economic environment,” she
said.

—By Joanne Wojcik

2007

2008

Tried to take better care of myself

Chose a lower cost drug option when available
Went to the doctor only for more serious 

conditions or symptoms
Saved additional money in an account that can only 

be used for medical expenses 

Skipped a recommended doctor visit*

Did not fill or skipped doses of prescribed medications

Used programs offered by my company that help me do things 
like lose weight, eat healthier, stop smoking, exercise more*

Talked to the doctor more carefully about affordable 
treatment options

Looked for less expensive health care providers

Negotiated a lower price with the doctor

* Questions added in 2008

61%
66%

42%
46%

35%
40%

15%
20%

17%

13%
17%

16%

9%
14%

4%
8%

1%
2%

‘I’ve been in the business
for 20 years and I’ve never
seen anything like it.’ 
Mike Garfield, ComPsych Corp.



40 AIG underwriting and claims
officials have defected to competi-
tors in recent weeks, Mr. Doyle
acknowledged. AIG, however, con-
sidered only a half dozen of them
“key” executives, a small percentage
of the company’s approximately
200 key personnel, he said.

It’s still a talent churn that
observers agree is much greater than
normal.

Indeed, in several cases, teams of
AIG executives have moved to oth-
er insurers.

For example, W.R. Berkley Corp.
has picked up two teams.

The Greenwich, Conn.-based
insurer created a worldwide proper-
ty unit for energy risks and named
former AIG executive Frank Costa
as its president. Mr. Costa had been
president of the AIG Oil Rig Divi-
sion. AIG’s Mr. Mucerino confirmed
that Mr. Costa took three subordi-
nates, including a senior manager,
with him. Mr. Mucerino also said
that another team of five execu-
tives, including three senior man-
agers, left without disclosing where
they were headed.

Berkley also established a profes-
sional liability underwriting facility

and named John Benedetto presi-
dent. Mr. Benedetto was a key AIG
executive in his role as president of
AIG Executive Liability’s national
accounts division. Other executives
hired for the facility include Execu-
tive Vp Steven P. Walsh, who had
been the president of corporate
accounts at Mr. Benedetto’s AIG
unit, and Senior Vp Paul Brophy,
who held the same title with the
AIG unit.

Another group of AIG D&O exec-
utives recently joined ACE USA’s
Professional Risk unit in New York.
Former AIG key executive Scott A.
Meyer, who was president of AIG’s
Financial Institution Group and
M&A Group, was named an execu-
tive vp at ACE; Steven F. Goldman,
a former executive vp in AIG’s
Financial Institution Group, was
named a senior vp; and former AIG
executive Michael Mollica has been
named an assistant vp at the ACE
unit.

AIG also lost an aviation team to
the Atlanta office of Allianz Avia-
tion Managers, a division of Allianz
Global Corporate Specialty. William
E. Lovett, another former key AIG
executive in his role as president
and chief executive officer of AIG
Aviation (North America), now is

the managing director at the Allianz
unit. In addition, former AIG Avia-
tion claims specialists Keith Wright
and Peter Guy were named vps at
Allianz Aviation.

New York-based Allianz Aviation
CEO Harold Clark said, “We’ve not
gone out to make contact or have

hired recruiters” in an effort to hire
away AIG personnel. But Mr. Clark
noted that he continues to receive
resumes from AIG personnel and
would consider them.

Berkley and ACE would not com-
ment on whether they targeted AIG
executives.

Citing recent discussions with

current AIG personnel, a former
AIG executive who worked in
another area of the company said
Mr. Clark’s approach is consistent
with other AIG competitors.

Many people at AIG are “looking
for a new job,” said the former exec-
utive, who didn’t want to be identi-
fied.

That former executive and sever-
al others said the plunge in AIG
stock value was an important factor
in their decisions to leave the com-
pany. 

Some also said that they left in
part because they do not see how
AIG can service its government debt
without selling one or more of its
core insurance units.

And even if AIG decides to sell
those units, buyers may want to
avoid merger problems by buying
only renewal rights to books of
business and cherry-picking just a
few of the executives responsible for
that business, observers say.

In addition, even if a buyer was
interested in acquiring an AIG com-
pany, a deal would be tough to
negotiate because portions of AIG
units’ capital are tied to assets that
AIG has said it must sell to pay off
the government loans, sources said.

D&O and aviation brokers said

risk managers are concerned about
the loss of their underwriting con-
tacts at AIG and that some have
refused to renew with AIG as a
result. A few also have canceled
their coverage midterm, brokers
said.

But largely, there is no wholesale
departure of D&O and commercial
aviation policyholders from AIG,
brokers said. However, uncertainty
over AIG’s future has prompted
many risk managers for Fortune 500
companies to move corporate fleet
coverage to other insurers, aviation
brokers said.

AIG’s Mr. Doyle said competitors
are targeting AIG personnel. “I
know for sure that competitors are
approaching our people, but that’s
not a new phenomenon,” he said,
noting that senior management at
many competitors has long includ-
ed former AIG executives.

Mr. Doyle stressed, though, that
AIG is not losing significant busi-
ness, because departing executives
cannot take clients with them. In
addition, many executives that AIG
is tapping have more experience
than those that have left, he said.

“We’re not happy to lose any tal-
ented people, but it’s not problem-
atic.” Mr. Doyle said.
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American International Group Inc.
continues to borrow money under
federal financing programs to meet
obligations, but its underlying
insurance operations are running
smoothly, said Edward Liddy,
chairman and chief executive
officer. Mr. Liddy spoke with
Business Insurance Editor Regis
Coccia recently to explain how AIG
is getting its house in order.

Q. How are AIG’s core businesses faring?

They’re doing OK, and that’s a good word to
me. The market is tough for all insurance
companies right now, from the standpoint of
new business. We’re writing new business,
not as much as we used to, but more, proba-
bly, than people think. Our customers aren’t
running out the door on us, as some assumed
they would. When we first announced the
Fed facility, we had some attrition, but that
seems to have stabilized. With the Fed facili-
ty in place, we’re in, to a certain extent, a bet-
ter position than many of our competitors
are. Our businesses are doing well and they
reflect the strength of the company.

Q. How is AIG keeping employees focused?

I’ve been in the insurance business for 15
years or so, and I’ve always said all you have
when you’re in this business is people and
capital, and AIG has really high-quality peo-
ple. We want them to stay with us and we
want them focused. 

What we’ve done is paint a picture of a
business that can emerge from this crisis. It’ll
be a business that’s built on our core
strengths of underwriting and pricing in the
property/casualty area. It’s a business that
folks in those areas know very, very well.
We’ve put in place the standard array of
retention arrangements to help people stick
with us so they can enjoy that future. 

We’re doing a yeoman’s job of communi-
cating with them, explaining what’s happen-
ing each week. I think our people are giving
us the benefit of the doubt. The folks at AIG
are real fighters. They want to be successful.
They’re used to competing aggressively in 
the marketplace, and I think they want to
show the world that the world is wrong about
AIG.

Q. What’s your vision for the AIG that will
emerge from this crisis?

We will have our property/casualty business
in the United States; we’ll have AIU, which is
our foreign general business; and we’ll have a
majority piece of the AIA business, which is
our foreign life insurance. We’re stepping
back and taking a page from our successes of
yesteryear, where we were a very strong, glob-
al property/casualty-focused business. We’re
really good at that. We’re good at underwrit-
ing. We’re good at pricing. We’re good at spe-
cialty lines that comprise that business. That’s
what we will be in the future as we emerge
from 2009 and going into 2010.

The assets that we have for sale will be sold
sooner rather than later. We want them to go
into the hands of good buyers who can keep
those businesses running well and smoothly.
On the other hand, we want to get full value
for the assets.

AIG had about $100 billion in revenue in
2007. The business that we’ll retain (does)
about $40 billion to $43 billion a year. To
some, they’ll look at that and say that’s a lot
smaller than $100 billion. But if you look at
that size compared to most of the companies
that we’ll be competing with, it’s a behe-
moth. It depends on whether you’re forward
looking or backward looking. We will be a
very competitive and viable entity.

Q. What do risk managers most need to know
about AIG?

Our core insurance operations are very

strong. They are well-capitalized. They are
well-managed. We know those businesses
extremely well. We’ve staked out what we’re
going to be in the future. We intend to be
very competitive, very disciplined. We have
good underwriting skills, good pricing skills,
good claims capacity in those areas. They’re
businesses in which we’ve demonstrated suc-
cess in the past, and we will be players in
those businesses in the future.

Q. Why did you take the job of turning around AIG?

I was very happy in the life that I had crafted,
which involved a couple of very nice boards
of directors and private equity work with
Clayton Dubilier & Rice, one of the premier
firms in private equity. 

Life is pretty simple: You can sit on the
sidelines and be an observer or you can get in
the game and see if you can help. I prefer the
latter. 

When I received a call from government
officials, I thought long and hard about it:
Was I ready to get back in the saddle? My
conclusion was I think I can help the country
out of its financial crisis by helping this com-
pany out of its (crisis), and that’s why I decid-
ed to come on board and see what I could do.

Q. How many serious buyers have approached
AIG so far?

We have a lot of serious buyers. What most
people are doing is waiting for third-quarter
results to be finalized so we can put them in
our offering memoranda. We are not going to
lack for serious buyers. There will be really
good values attached to these various proper-
ties. For most CEOs, you don’t get a crack at
some of the assets that we have for sale dur-
ing your lifetime as a CEO. I think we’re
going to be just fine in this regard.

&Answers

THE FULL TEXT of this abridged BI interview is at
www.BusinessInsurance.com/QandA

Questions
AIG chief sees bright future despite current turmoil

CONTINUED FROM PAGE 1

AIG: Rivals snatch several executives as uncertainty lingers for insurer

‘I know for sure that
competitors are
approaching our people,
but that’s not a new
phenomenon.’ 
John Doyle, 
American International Group Inc.



30 | November 3, 2008 Business Insurance

million profit for the prior-year
period. For the nine-month period,
Hartford posted a $1.94 million loss,
compared with $2.35 billion in net
income. Hartford Chairman and Chief
Executive Officer Ramani Ayer
attributed the results to volatile
credit and equity markets and
catastrophes. Hartford’s stock, which
opened at $19.13 on Oct. 29, the day
the results were released, plunged as
low as $8.23 before closing at $10.32
on Friday. The 52-week high for
Hartford’s shares is $98.70. Late
Friday, Fitch Ratings downgraded its
financial strength ratings of
Hartford’s primary property/casualty
and life insurance subsidiaries to AA-
from AA, and the rating agency
dropped Hartford’s issuer default
rating to A from A+, among other
changes.

Ironshore exec
Rock departs
Les Rock, president and chief
underwriting officer of Ironshore
Insurance Ltd., has resigned for
personal reasons. Howard Barnes,

Peter Coleman and Rod Todd will
continue to underwrite property
insurance through Ironshore’s
Hamilton, Bermuda office, the
company said. Russ John, chairman
of the underwriting and risk
committee of the company’s board
of directors, has agreed to take a
more active role in the oversight of
underwriting at Ironshore’s three
platforms in Bermuda, London and
the United States.

Hiscox to expand
Lloyd’s operations
Opportunities provided by turmoil in
the financial markets have prompted
Hiscox Ltd. to announce its intention
to increase capacity for its Lloyd’s of
London syndicate 33 for 2009 and
its plans to launch a new, wholly
owned syndicate. Bermuda-based
Hiscox said it would increase
capacity for syndicate 33 to £750
million ($1.15 billion) for 2009 from
£700 million ($1.07 billion) for 2008.
Hiscox previously had planned to
reduce syndicate 33’s capacity for
2009 to £550 million ($843.3
million). Hiscox also said it had
applied to Lloyd’s to start a new,
wholly owned syndicate, 3624, which
would have capacity of £60 million
($92.2 million). That syndicate would
write technology and small insurance
risks mainly from the United States,
a spokeswoman for Hiscox said.
Hiscox also announced hurricane
losses of about $175 million for the
quarter.

RMS estimates losses
from possible quake
If a 7.0 magnitude earthquake
occurred along California’s Hayward
Fault today, economic losses could
reach $235 billion, but only $30
billion are likely to be insured losses,
according to a study by Risk
Management Solutions Inc. The
Newark, Calif.-based catastrophe
modeling firm also said a 6.8
earthquake rupturing a portion of
the Southern Hayward Fault would
result in losses of $112 billion to $122
billion, of which roughly $13 billion
would be insured losses. The RMS
study marks the 140th anniversary of
the 1868 Hayward Earthquake, which
ruptured the southern section of the
fault from Fremont to Oakland, and
caused extensive damage to
buildings and farms along the fault
line. RMS noted in its analysis that
population along the fault and in
surrounding areas has grown by
more than 25 times since the last
quake.

Swiss Re buys
Barclays Life 
Global reinsurer Swiss Reinsurance
Co. has completed its purchase of
Barclays Life Assurance Co. Ltd. for
£762 million ($1.21 billion). Through
the transaction, Swiss Re acquired
760,000 life insurance and pension
policies and annuity contracts,
representing approximately £6.8
billion ($10.8 billion) in invested

assets. Barclays Life has been closed
to new business since 2001. 

Marsh sets up London
binding authority division 
Marsh Inc. has launched a binding
authority division to place consumer
business and small to midsize
business into Lloyd’s of London, the
London insurance market and
European markets. The division will
source the business, and association
and consumer business, from the
North American, European, Middle
East, Africa and Asia-Pacific regions,
using delegated underwriting
authority. The team is headed by
Toby Pollard, a managing director at
Marsh in London.

Noted
Willis Group Holdings Ltd.’s WWiilllliiss
RReesseeaarrcchh  NNeettwwoorrkk and the National
Center for Atmospheric Research
are teaming up to provide insurers
with hurricane projections that the
groups claim are the most detailed
ever of future activity in the
Caribbean and Gulf of Mexico….SSwwiissss
RReeiinnssuurraannccee  CCoo.. and Arreon Carbon
U.K. Ltd. have formed a facility to
acquire carbon emission reduction
credits in China. The facility will
acquire the credits, each of which
correspond to one ton of carbon
dioxide not emitted into the
atmosphere, from a range of
projects under a Kyoto Protocol
program.

News
In Brief

CONTINUED FROM PAGE 1

Stock Index
[ 10/27-10/31]

Up-to-the-minute data for all 82
companies that comprise the 
BI Stock Index can be found at 
www.IndustryFocus.com.

LARGEST GAINS

MBIA Inc. . . . . . . . . . . . . . . . . 50.77%

XL Capital Ltd. . . . . . . . . . . . . 34.54%

EMC Insurance Group Inc. . . . 28.06%

Selective Insurance Group. . . 25.66%

Willis Group Holdings Ltd. . . . 22.67%

LARGEST LOSSES

Hartford Financial. . . . . . . . . -57.53%

Gainsco Inc. . . . . . . . . . . . . . . -38.61%

CIGNA Corp. . . . . . . . . . . . . . . -31.60%

Humana Inc.. . . . . . . . . . . . . . -18.42%

Lincoln National Corp. . . . . . . -17.87%

Source: Financial Content Inc. 
http://financialcontent.com

Percentage change of BI Stock Index
vs. key indicators

BI STOCK INDEX �
1581.85 3.17%

DOW JONES �
9325.01 11.29%

S&P 500 �
968.75 10.49%
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The Midlands Companies
A Leading Market for Self-Insureds

& Self-Insured Groups
www.midlandsmgt.com

®

EXCESS WORKERS’ COMPENSATION PROGRAM
• Limits up to statutory specific
• Wide variety of classes written
• Minimum SIR of $300,000
• Aggregate coverage available
• Claims & risk management services available

Accepting Applications from Agents & Brokers Nationwide
Oklahoma: 405.840.0074  •  Texas: 972.588.2000  •  New York: 212.681.8300

Greenberg to Liddy: Time is running out
By JUDY GREENWALD

NEW YORK—Time is running out
for American International Group
Inc., former Chairman and Chief
Executive Officer Maurice R. Green-
berg said in a letter to current
Chairman and CEO Edward Liddy
that calls for a different approach to
the insurer’s government rescue.

In an Oct. 30 letter filed with the
Securities and Exchange Commis-
sion, Mr. Greenberg said, “The val-
ue of AIG’s assets is declining daily.
Employees are leaving and
renewals are down. Brokers are
looking to place business else-
where.”

Mr. Greenberg’s letter states that
AIG should be permitted to partici-
pate in a program similar to the
Troubled Asset Relief Program pro-
posed by U.S. Treasury Secretary
Henry Paulson for some financial
institutions, in essence reiterating

his assertions in a previous letter to
Mr. Liddy (BI, Oct. 20).

With such a program, he said,
the current  federal loan would be
converted into a senior preferred
security, “thereby reducing the
need to sell assets in a rapid, fire-
sale manner. Under this plan, AIG
stakeholders would be treated nei-
ther any better nor any worse than
stakeholders in other companies
receiving assistance from the gov-
ernment,” Mr. Greenberg said in
the letter.

“Your publicly weighing in on
these issues would be very helpful,”
Mr. Greenberg wrote Mr. Liddy.

An AIG spokesman had no com-
ment.

Meanwhile, as of Oct. 29, AIG
had reduced the total amount it
borrowed from the U.S. Federal
Reserve by $6.8 billion from the
previous week, to $83.5 billion.

The reduction is a result of the

participation of four AIG affili-
ates—AIG Funding Inc., Interna-
tional Lease Finance Corp., Curzon
Funding L.L.C. and Nightingale
Finance L.L.C.—in the Federal
Reserve Bank of New York’s Com-
mercial Paper Funding Facility, in
which they are drawing money
from that source, an AIG
spokesman said.

The commercial paper facility is
a more favorable way to get liquid-
ity, the spokesman said. He did not
reveal the sum borrowed from this
facility, noting there are adminis-
trative costs and interest associated
with the program.

AIG has drawn down $65.5 bil-
lion of its $85 billion bridge loan as
of Oct. 29. It has paid $331 million
in interest and fees on that loan,
said the spokesman. It has also
drawn down $17.7 billion under a
separate $37.8 billion securities
lending agreement. 

the full letter from Mr.
Greenberg at Business
Insurance’s Knowledge
Center

www.businessinsurance.com



Business Insurance November 3, 2008 | 31

Business Insurance

END PAGE Want $10M?
Easy! Just fix
health care
Americans who don’t like either of
the two presidential candidates’
health reform proposals now have a
chance to try to fix the system
themselves.

Indianapolis-based health insurer
WellPoint Inc. and the X PRIZE
Foundation are offering $10 million
to any person or group of people that
can come up with a workable solution
to the nation’s health care ills.

The challenge is the latest in a series
of contests sponsored by the Playa
Vista, Calif.-based foundation whose
motto is “revolution through
competition.” In conjunction with
Progressive
Insurance
Group, X
PRIZE is also
offering to
pay $10
million to
anyone who
can engineer
a car to get 100 miles per gallon.

Employers, health care providers,
consumers, government agencies and
any other interested parties are
invited to help develop competition
guidelines that reflect the health care
industry’s most pressing problems.

The X PRIZE Foundation, along
with noted experts in the field, will
independently lead the competition,
and WellPoint has agreed to test
finalists’ entries in the state markets
where the insurer operates.

Both former House Speaker Newt
Gingrich and former U.S. Senator Bill
Bradley endorsed the competition as
“groundbreaking” and as “a way for
maximizing the involvement of the
American people.”

To learn more about the contest,
visit www.xprize.org/wellpoint.

Insurance
was source
of Kafka’s
angst
Before Franz Kafka’s
metamorphosis into literature’s
lonely scribe of existential despair,
he worked as a high-ranking lawyer
for an insurance company.

“Franz Kafka: The Office Writings,”
published this fall by Princeton
University Press and edited by
Stanley Corngold, Jack Greenberg
and Benno Wagner, compiled
documents and briefs written by Mr.
Kafka during his employment with
the Workmen’s Accident Insurance
Institute for the Kingdom of
Bohemia, in Prague.

In 1907, Mr. Kafka was first hired by
Italian insurer Assicurazioni Generali
S.p.A. Unhappy, he resigned a year
later and found a more suitable
position with the Workmen’s
Accident Insurance Institute for the
Kingdom of Bohemia, where he
worked as a lawyer for 14 years.

Some titles of Mr. Kafka’s
professional writings gathered in the
book include: “The Scope of
Compulsory Insurance for the
Building Trades,” “Fixed-Rate
Insurance Premiums for Small
Farms Using Machinery” and
“Workmen’s Insurance and
Employers.”

“It re-establishes him as an
important commentator on a wide
range of topics, such as social
institutions, political changes, and
technological innovations in high
industrial capitalism,” said Rolf J.
Goebel of the University of
Alabama-Huntsville, in an
endorsement of the book.

According to “The Office
Writings,” the documents collected
may help readers further
understand the themes and
strategies found in Mr. Kafka’s
fictional prose.

The loss ratio as muse? Sounds
like a fine paper for a literature
major.

CORBIS

Employers recork
holiday champagne
Employer-sponsored holiday parties are
being scaled back in response to the
nation’s economic troubles, but spirits
will still be flowing at many gatherings. 

In its annual survey, global
outplacement consulting firm
Challenger, Gray & Christmas Inc.
found that 77% of employers plan to
hold holiday parties this year, down
from 90% last year.

Corporate belt tightening also is
forcing many companies to trim their
party budgets this year, with 13%
slashing party spending by an average
of 53%, the survey found. Only 4.3% of
employers are increasing their party
budgets this year, increases that average
only 5%. Eighty-three percent are
spending the same on their parties this
year as they did last year.

But even those companies spending
the same amount will have to settle for
less extravagant affairs this year thanks
to higher costs for food, alcohol and
venues, said John A. Challenger, chief
executive officer of the Chicago-based
firm.

“With a few notable exceptions,
many companies had already

abandoned the extravagant parties that
were common during the dot-com
boom of the late 1990s. Even as the
economy expanded following the 2001
recession, increasing scrutiny from
shareholders, analysts and the media
compelled companies to hold more
low-key affairs,” he said in a statement.

“Now, with the economy teetering
on the edge of recession, plans are
becoming even more subdued with a
growing percentage of companies
indicating that parties will be held
during the workday and open only to
employees,” Mr. Challenger said.

According to the survey, 57% of
employers will hold holiday parties
during the workday, up from 42% last
year, while 65% are inviting employees
only, up from 46% last year.

But many employees will still be able
to share a little holiday spirit this year.
Despite the focus on containing costs,
48% of employers will still be serving
alcohol, up slightly from last year,
perhaps reflecting another tradition
that often occurs during economic
downturns: increased alcohol
consumption. 

Contributing: Mike Tsikoudakis and Joanne Wojick. 

Fallback on recipe for heart health
Turning back the clock over the weekend
may have saved your life. 

A study in the New England Journal of
Medicine suggests that heart attacks
decrease by 5% on the Monday after
daylight-saving time, possibly because of
the extra hour of sleep.

Dr. Imre Janszky of the Karolinska
Institute in Stockholm and Dr. Rickard Ljung
of Sweden’s National Board of Health and
Welfare conducted the study. They looked
at a registry chronicling heart attacks in
Sweden from 1987 to 2006. 

They compared heart attacks occurring
in the week following the “spring forward”
and “fall back” time changes and found an

overall 5% increase in heart attacks the
week after clocks are turned ahead for
daylight-saving time.

The time shifts cause “a complex
disruption of our body rhythms, so there
are plausible reasons for sleep deprivation
as a trigger for a heart attack,” Dr. Janszky
told Scientific American.

Experts agree that sleep deprivation,
exacerbated by a change in routine, can
adversely affect the heart through elevated
blood pressure, cholesterol and blood
sugar.

“When somebody has sleep deprivation,
obviously that deprivation does affect their
health, including the possibility of having a

heart attack and stroke,” Dr. Susan
Zafarlotti, clinical director of the Institute
for Sleep-Wake Disorders at Hackensack
University Medical Center in New Jersey,
reportedly said.

In a 2005 study published in the
European Journal of Epidemiology, Dutch
scientists showed that most heart attacks
occur on Monday, possibly due to the start
of a stressful workweek.

“Our results suggest that this shortness
of sleep contributes to the increased risk on
Monday, except for that Monday (after the
switch to standard time) when we have that
extra hour we can use for sleep,” Dr.
Janszky said.



AIG Commercial Insurance is the marketing name for the domestic commercial property casualty insurance operations of American International Group, Inc. For additional information, please visit 
our website at www.aig.com. All products are written by insurance company subsidiaries of AIG Commercial Insurance Group, Inc. Coverage may not be available in all jurisdictions and is subject to 
actual policy language. Non-insurance products and services may be provided by independent third parties.

www.aig.com/commercialinsurance

CLAIMS NO OTHER COMPANY CAN MAKE

Today, companies need to know their insurer will be there when they file a 
claim. The claims-paying ability of the AIG Commercial Insurance companies 
is unmatched:

We have one of the largest claims organizations in the business. 
A staff of 6,000 claims professionals available to service our customers’ 
claims every day.

High severity claims are a specialty. 1,000 specialists help clients 
manage complex claims litigation. Our team has the depth and breadth 
to manage these claims.

Our claims specialists are experts in their fields, including 
Excess Casualty, Commercial Property, Medical Malpractice, 
Aviation, Directors & Officers, Pollution Insurance Products and 
Workers’ Compensation.

Our claims reach and expertise are unparalleled. With a global 
network, we have “boots on the ground” where and when you need them.

We paid millions of dollars in claims today and will do so tomorrow 
and the day after, too. In fact, we pay out an average of $73 million 
each business day. 

Whether helping to manage complex litigation or reaching hurricane-affected 
insureds even before they report a loss, AIG Commercial Insurance companies 
stand behind every product we sell, today and every day.
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