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DRUG TESTING

Doctor visits for drug testing of injured
workers in California have soared since
2004.

Year Visits Total billed
2004 4,012 $224,031
2006 6,833 $610,418
2008 28,642 $4.1 million
2011 186,023 $38.5 million

Source: California Workers’ Compensation Institute
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BY ROBERTO CENICEROS

With increased urine drug
screening to monitor patients tak-
ing opioid painkillers, doctors also
are ordering tests to reveal use of
drugs such as cocaine and
methamphetamines.

But testing for illicit drug use —
requested by physicians, who can
bill for conducting the tests in their
offices or for sending urine sam-
ples to a lab for analysis — increas-
es workers compensation payer
costs and raises questions about
the necessity of the tests.

Various medical-treatment
guidelines for treating injured
workers call for periodic urine
drug testing when doctors pre-
scribe addictive opioid pain medi-
cations long term. That testing
helps doctors learn whether
patients are complying with opioid
prescribing directions and not

See OPIOIDS page 44

HEALTH CARE REFORM

IPARTISAN SUPPORT GROWS
FOR REFORM LAW GHANGES

But significant hurdles remain in Congress

REUTERS

Bipartisan efforts to pass reforms of the health care reform law will need support from congressional
leaders Senate Minority Leader Mitch McConnell, left, and Majority Leader Harry Reid.

BY JERRY GEISEL

For the first time in more than two years, congressional
Democrats and Republicans are uniting to try to amend the
much-maligned health care reform law.

This is a big change in Congress because House Republicans
have repeatedly focused their legislative efforts on repeal-
ing — not amending — the law, while Democrats concentrat-
ed efforts on resisting those repeal attempts.

In recent weeks, proposals to delay one soon-to-take-effect
Patient Protection and Affordable Care Act provision to
impose new taxes on health insurers and a second provision
to require most individuals to enroll in a health care plan or

See REFORM page 41

ON THE TABLE

Changes under consideration by lawmakers
and regulators to the Patient Protection
and Affordable Care Act:

M Delaying by two years a new tax on
health insurers.

M Revising the definition of a full-time
employee to determine whether
employers could be charged a penalty if
they do not offer coverage to employees.

M Delaying by at least one year the fine on
individuals for not enrolling in a health
care plan.

M Partially exempting certain firms from a
“reinsurance” fee to reimburse insurers
covering high-cost individuals.

EMPLOYMENT PRACTICES

Ruling may curb
A0anessive
EEQC strategy

BY JUDY GREENWALD

Employers can take heart from a
recent appeals court ruling that
criticizes the U.S. Equal Employ-
ment Opportunity Commission’s
aggressive litigation strategy over
employment practices.

Despite the Oct. 7 ruling by the
6th U.S. Circuit Court of Appeals in
Cincinnati in Equal Employment
Opportunity Commission v. Peo-
plemark Inc., employers should
not necessarily expect any signifi-
cant change in the agency’s litiga-
tion strategy, at least in the short
term, experts say.

The ruling followed several com-
parable rulings against the EEOC.

The appeals court panel decided
in its 2-1 ruling that Memphis,
Tenn.-based Peoplemark, a tempo-
rary employment agency, was
entitled to more than $750,000 in
attorneys and expert fees in con-
nection with a lawsuit that unjus-
tifiably charged the firm with hav-
ing a companywide policy of
rejecting job applicants who are
felons, in violation of Title VII of
the Civil Rights Act of 1964.

The ruling said that in the course
of the EEOC’s investigation, a com-
pany official’s initial statement
that it had such a companywide
policy was untrue. Once the EEOC
learned this, it should have
reassessed its claim.

“From that point forward, it was
unreasonable to continue to liti-
gate the commission’s pleaded

See PEOPLEMARK page 45
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Employers nesd
to provide proof
in fresh AlG suits

New lawsuits alleging that AIG may have underreported workers comp
premiums for years longer than previously thought, raise interesting questions.
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JULIAN JAMES

As president of Allied World Assurance Co. Holdings A.G.’s
European platform, Julian James speaks about his plans to
grow the company’s business in Europe and Asia, its recent
move into the aviation sector, and what he’s learned from
his previous roles as CEO of Lockton International and at
Lloyd’s of London.

PAGE 34




ST JOHN,S THE PETER J. TOBIN
qp UNIVERSITY COLLEGE OF BUSINESS

owvanal

’)

School of Risk Management, Insurance and Actuarial Science

Insurance Leader of the Year

The Board of Overseers honor
Robert H. Benmosche

Congratulations from the School of Risk Management Board of Overseers
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LOWER PRIGES, MULTIVEAR DEALS
SEEN FOR REINSURANGE RENEWALS

Flood of capital, lack of catastrophes favor cedents

BY MATTHEW LERNER

BOSTON — U.S. reinsurance
market conditions look soft for the
upcoming Jan. 1 renewal season,
as the industry sees an influx of
alternative capital and ends a
benign Atlantic hurricane season
this month, according to industry
executives.

Overall, the sector remains
healthy and reinsurers may bene-
fit from early contract closings and
multiyear deals. More than $10 bil-
lion of alternative capital flowed
into the reinsurance sector from
the end of 2011 through June 30,
said David Flandro, managing
director and head of global busi-
ness intelligence for Guy Carpen-
ter & Co.

The difference between this and
past capital inflows, however, is
this time the boost is supply-driv-
en rather than event-driven, Mr.
Flandro said, citing the major cap-
ital influx after Hurricane Katrina
in 2005.

“This is the first supply-driven
capacity inflow,” said Mr. Flandro,
describing it as “a big change” and
“really significant.”

“The supply keeps coming in,
and is really changing the way the
sector funds itself,” he said dur-
ing the Property Casualty Insurers
Association of America’s annual
meeting in Boston.

The wave of funding will hit rein-
surers negotiating renewals for
the start of 2014, said New York-
based Tracy Dolin-Benguigui,

Reinsurance pricing is expected to soften as a benign hurricane season has
left South Florida and other areas unscathed by storms so far in 2013.

Standard & Poor’s Corp.’s director
of financial services ratings for
North American insurance.

“Terms and conditions (of rein-
surance contracts) will be affected
by the alternative capital,” she
said.

“We will definitely see down-
ward pressure at Jan. 1,” renewals,
said Minneapolis-based Phillip
Bowie, executive vice president
and managing director for region-
al business at Willis Re. Regional
business is defined generally as
cedents with less than $1 billion in
annual revenue with a maximum
geographical reach of between six
and 10 states, though usually less.

“The (U.S. reinsurance) market
is getting softer,” Mr. Bowie said
during the PCI October confer-
ence, indicating this trend became
visible in the November and

December 2012 pretrading of June
1 property contracts. “Some rein-
surers misread the marketplace in
2013 and didn’t understand how
the new capacity would play. We
knew because we completed pre-
trades with alternative markets. If
you didn’t pretrade, you didn’t see
the market change as early as you
should have.”

In fact, midyear U.S. hurricane-
exposed property renewals for
regional cedents were down 15% to
25% or more, Mr. Bowie said.

“The degree differs, but the
direction is there,” said Mr. Flan-
dro, noting that year-over-year
numbers for July U.S. reinsurance
renewals were off 12.5% to 30%
broadly on nonloss-affected busi-
ness.

See PCI page 42

CYBER RISKS

Byher secunity
framework
welcomed

Voluntary plan may
spur broader coverage

BY JUDY GREENWALD

A voluntary cyber security
framework proposed for critical
U.S. infrastructure ultimately
could help protect noncritical data
and lead to expanded cyber cov-
erage by insurers.

Meanwhile, insurers have been
asked to provide incentives to
encourage wider acceptance of the
proposed guidelines.

In its proposal last month, the
National Institute of Standards
and Technology responded to
President Barack Obama’s execu-
tive order in May that was a com-
ponent of a broader effort to
strengthen the cyber security of
the nation’s critical infrastructure.

The framework NIST proposed
discusses five core functions in
keeping information and systems
safe: Identify such risks, protect
systems, detect attacks, respond to
incidents and recover afterwards
(see box, page 46).

“From the beginning, the presi-
dent envisioned this as a voluntary
effort that would be based on con-
sensus standards and industry
best practices to the extent possi-
ble,” NIST Director Patrick Gal-
lagher said in a statement. “From
the beginning, we wanted to make
sure that this was something that
would be flexible and able to be tai-
lored to the needs of individual
businesses and organizations.”

President Obama’s executive

See CYBER page 46

Business Insurance names Frank Quigley as publisher

Frank Quigley has been named pub-
lisher of Business Insurance.

Mr. Quigley will oversee the entire
print, digital and events business of
Business Insurance. He is based in the
publication’s main office in Chicago.

He reports to Chris Battaglia, vice
president, group publisher of Pensions
& Investments and Business Insurance.

Prior to joining Business Insurance,
Mr. Quigley was vice president, gener-
al manager of RDA Enthusiast Brands,
based in Milwaukee.

Previously, he was president and
CEO of CFO Publishing, then part of
The Economist Group. He also served
as president of the Securities Group

Mr. Quigley

said.

at SourceMedia, where he was respon-
sible for publications such as The Bond
Buyer, Employee Benefit News, Finan-
cial Planning, On Wall Street, Invest-
ment Dealer’s Digest and Insurance
Networking News.

“Business Insurance is one of the key
Crain Communications Inc. brands and
I am pleased to have Frank in this top
leadership position,” Mr. Battaglia

“Business Insurance has launched a
number of innovations and Frank’s
expertise in leveraging and growing
digitally centered business models is
an invaluable asset to have on our
team,” he said. “We have a strong com-

mitment to ensuring Business Insur-
ance remains the leader in its commu-
nity of corporate risk managers,
agents, brokers and the insurance
industry, and Frank will be a great
steward for our brand leading us to
new growth opportunities.”

Mr. Quigley graduated from the Uni-
versity of Florida with a bachelor of
science degree in advertising from

the College of Journalism & Communi-

BUSINESS INSURANCE

cations.

He replaces Mark L. Stach, who left
the publication earlier this year.

Mr. Quigley can be reached at
fquigley@businessinsurance.com and
at 312-649-5347.
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AGENTS & BROKERS

BROKER FAGILITIES AT LLOYD'S
RAISE UNDERWRITER GONGERNS

Added capacity
poses threat
to small insurers

BY SARAH VEYSEY AND MARK A. HOFMANN

The launch of another broker-
backed London market facility
offering guaranteed capacity may
lead to more efficiency in the mar-
ket, but the facilities have raised
concerns over underwriting con-
trol and could marginalize smaller
Lloyd’s of London syndicates,
experts say.

Willis Ltd. last month revealed
its previously announced Global
360 London market facility will be
supported by Berkshire Hathaway
Inc., Hiscox Ltd. and the People’s
Insurance Co. of China. The sub-
sidiary of London-based Willis
Group Holdings P.L.C. said it was
in discussions with other Lloyd’s
syndicates that might participate.

Berkshire Hathaway also is
backing a similar insurance side-
car facility established by Aon
P.L.C. in March. Under that set up,
Berkshire Hathaway participates
on 7.5% of the business placed by
Aon that has Lloyd’s participation.

Willis said its facility will offer
follow-market capacity for avia-
tion, space, construction, specialty

See WILLIS page 37
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Willis Ltd. last month said Berkshire Hathaway Inc., Hiscox Ltd. and the

People’s Insurance Co. of China will participate in its Global 360 facility.

RISK MANAGEMENT

Health cane providers face up to workplace violence

BY SHEENA HARRISON

AUSTIN, Texas — Risk man-
agers need to work with senior
leaders at health care systems to
create prevention strategies that
can reduce incidences of violence
against medical providers.

Several dynamics can lead to vio-
lence in hospitals and other medi-
cal facilities, including substance
abuse, stress from dealing with
medical bills and problems with
navigating a complex health care
system, said Diane Doherty, New
York-based vice president of Ace
Medical Risk, a division of Ace
USA.
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Ms. Doherty said all medical
groups need to acknowledge that
violence can occur in their organi-
zations and should work to craft
up-to-date violence prevention
programs that take a medical sys-
tem’s unique vulnerabilities into
account. This includes encourag-
ing employees to report acts of vio-

lence in health care facilities and
getting buy-in from senior man-
agers to take a zero-tolerance
approach to violent acts in the
workplace.

“Preventing workplace violence
is everyone’s responsibility,” Ms.
Doherty said. “It takes a multidis-
ciplinary team approach, and the
risk manager plays an important
role in leading and guiding that
team.”

Ms. Doherty made her comments
in a session on violence in hospi-
tals during the American Society
for Healthcare Risk Management’s

See ASHRM page 40

WORKERS COMPENSATION

Self-insureds
Bye predictive
modeling

BY SHEENA HARRISON

CHICAGO — Predictive model-
ing among workers compensation
insurers is presenting a challenge
to self-insured groups, who are
facing off with insurers that are
offering increasingly competitive
pricing.

Predictive technology can be
helpful identifying “migratory
catastrophe claims” — comp
claims that seem relatively minor
at first but last for years and result
in significant costs — said Steven
J. Link, executive vice president
and chief innovation officer for
Midwest Employers Casualty Co.
in Chesterfield, Mo.

Mr. Link gave the example of an
injured worker whose claim costs
had reached $388,000 and who was
taking 11 medications before Mid-
west Employers’ excess comp cov-
erage Kicked in. The insurer
entered the worker into a function-
al restoration treatment program,
allowing the woman to return to
work and to stop taking her pre-
scriptions within six months of the
intervention.

“Had we picked it off in six
months instead of five years and
the interventions occurred sooner,
we would have saved that $388,000,
or a big chunk of that, plus a lot of
the pain and misery that person
went through,” Mr. Link said,
adding that Midwest Employers
has begun using predictive model-
ing to catch such claims early on.

His comments were made during
the Self-Insurance Institute of
America Inc. annual conference
held Oct. 21-23 in Chicago.

While models can help reduce
claim costs and duration, they also
are allowing traditional insurers
to provide competitive workers
comp pricing to some clients
instead of throwing out entire
books of business, such as con-
struction firms, Mr. Link said. He
said that dynamic has hurt self-
insured groups during the soft
workers comp market.

Insurers are “smarter about
what they’re hanging onto and
they’re smarter about what they
let go, and that’s negative to the
self-insured groups industry, who
historically writes a whirlwind at
this stage of the cycle,” Mr. Link
said.

Self-insured groups can work
with consultants to take advan-
tage of predictive modeling and

See SIIA page 38
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RISK MANAGEMENT

Helping executives at midsize
firms and their brokers handle
critical risks.
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PRIVATE GOMPANIES SEE GOSTS RISE
UR MANAGEMENT LIABILITY GOVERAGE

Despite plentiful capacity, insurers wary of increased exposures

BY JUDY GREENWALD

Employment practices liability
claims and mergers and acquisi-
tions are leading to higher rates
for mid-market private company
directors and officers liability
insurance.

Private company D&O coverage,
also known as management liabil-
ity insurance, usually has four
components: D&O, EPL, fiduciary
and crime coverage.

Observers say one important dif-
ference between private and pub-
lic D&O policies is there is entity
coverage available for the former,
and most include duty-to-defend
provisions.

Experts stress that the value of
this coverage is that it protects
directors’ personal assets (see
related story).

“This has been an exciting sector
since the end of 2011, and what has
been happening now is, most mid-
dle-market accounts are getting
5% to 10% increases that may be
closer to 5% for the most part,” said
Phil Norton, Chicago-based presi-
dent of the professional liability
division at Arthur J. Gallagher &
Co.

“There’s still a lot of capacity in
the marketplace, but the carriers
in the market are becoming more
selective in where they’re willing
to put that capacity,” said Debbie
Schaffel, Chicago-based managing
director for Aon P.L.C.’s financial
services group.

Geography is a factor, said
Damien Magnuson, senior vice
president at Los Angeles-based
Executive Perils Inc.

“I'd say in the last year, at least
half of the accounts I've worked on
have seen an increase; and in Cal-
ifornia, it’s probably 90% of the
accounts” because claims are
brought more frequently in Cali-
fornia and defense costs are “quite
a bit higher,” Mr. Magnuson said.

“Costs continue to trend upward
and frequency remains a con-
stant,” said Beth Goldberg, New
York-based senior vice president
and head of middle market at
Zurich North America. Overall,
the marketplace is managing
retentions, attachment points, and
terms and conditions, she said.

Ms. Schaffel said insurers also

6 November 4, 2013

PRIVATE D&0O MARKET

M There are approximately 9.5 million private

companies in the United States.

M Only 30% of private, nonprofit and governmental
entities buy D&O insurance. Most executives said the

threat of litigation was insufficient to warrant such

coverage.

M The most common causes of litigation are
bankruptcy and creditor actions as well as shareholder,

consumer and competitor suits.

M Industries currently seeing higher D&O rates include
nonprofit health care and educational facilities,
technology firms, telecommunications, sports teams

and sports leagues.

M The highest D&O claim frequency and severity are in

California, Texas and Florida.

Source: Advisen Ltd.

are cutting the limits they offer
and requiring more information
before underwriting. In addition,
while insurers previously would
have tended to respond to a threat
to move the business elsewhere by
backing down on their rate hike
demands, now they are much
more inclined to say, “If you can
move it, move it,” she said.

De’Andre Salter, founder and
CEO of Warren, N.J.-based Profes-
sional Risk Solutions L.L.C., said
while placing $10 million primary
coverage on a privately held D&O
account would have been “fairly
easy” during the softer market,
today “the underwriters are man-
aging their limits down to $5 mil-
lion and less on any individual
account, and underwriters are ask-
ing more questions” before provid-
ing $10 million in capacity.

Observers say rate hikes have
been much more significant
among private companies than
among public firms.

The market was “probably
already appropriately priced” for
public company claims, while “the
private management liability has
probably been underpriced for
quite some time,” said Bryan
Costello, CEO of San Rafael, Calif -
based Costello & Sons Insurance
Brokers Inc.

“Historically, the employment
practices liability portion of the

BUSINESS INSURANCE

policy was thought to be the pri-
mary driver of claims frequency,”
said Alton Moore, San Francisco-
based assistant vice president of
specialty casualty underwriting at
Liberty International Underwrit-
ers, a unit of Liberty Mutual Group
Inc.

But because of conditions stem-
ming from the 2008 financial crisis,
there has been an unanticipated
increase in D&O claims, Mr. Moore
said. “Many private companies
have either gone into bankruptcy
proceedings, or full-out liquida-
tion” because of the weak econo-
my, he said.

“Many carriers, including our-
selves, are really looking at the
financial condition of the organiza-
tion, and wanting to make sure
that they can get through the next
12 to 18 months, especially when
you’re dealing with more startup
organizations,” said Lynette Lyn-
gaas, senior vice president at
Rolling Meadows, Ill.-based Moni-
tor Liability Managers L.L.C., an
underwriting management unit
of W.R. Berkley Corp.

Increased mergers and acquisi-
tions also factor into the rate
increases.

M&A-related litigation activity
has “been exploding,” with well
over 95% of mergers leading to lit-
igation, said Michael B. Chester, a
principal with law firm Boundas,

-

Skarzynski, Walsh & Black L.L.C.
in New York.

Spiro K. Bantis, a partner with
London Fischer L.L.P. in New
York, said a frequent source of
such claims is minority sharehold-

ers against stockholders who have | Despite a drop in limits placed

i premiums written held steady.

a controlling interest.

Another factor, Mr. Chester said,
is “there has been a tremendous
amount of regulatory activity
that’s been going on,” which is
affecting even private companies.
With increased regulatory activi-
ty “comes the potential for more
claims against companies.”

Mr. Bantis also pointed to fiducia- |

ry coverage’s inclusion within
mid-market management liability
policies.

“You don’t have the controls nec-
essary you might have with bigger
companies, where you can afford
more manpower and there are

people watching other people,” Mr.

Bantis said. People at mid-market
companies may be “left to their
own devices and, unfortunately,
some of those people turn out to be
dishonest.”

Private company D&O also is
more challenging to underwrite
than public company D&O

because there is relatively little !
public information available, said !

Michael Richmond, sales executive
at the Chicago-based brokerage
The Horton Group.

D&0 COVERAGE
NECESSARY FOR
EMPLOYERS

M id-market, private firms should
obtain directors and officers
liability insurance to protect their
directors’ assets and their own bal-

i ance sheets, some experts say.

Industry data indicates that only

: 30% to 40% of the private company

and nonprofit D&O market buys
the coverage, said Alton Moore,
San Francisco-based assistant vice
president of specialty casualty
underwriting at Liberty Interna-
tional Underwriters, a unit of Lib-

: erty Mutual Group Inc. unit.

“These claims can be quite cost-

: ly, so therefore you want to protect

your balance sheet,” said Phil Nor-
ton, Chicago-based president of
the professional liability division
of Arthur J. Gallagher & Co.
Obtaining this coverage also pro-
tects the assets of the private com-
pany’s owners, who often number

just a few, said Mr. Norton.

“Even if the claims are meritless,
you still need to have that indem-
nification to back you up to pay
those legal bills,” said Beth Gold-
berg, New York-based senior vice
president and head of middle mar-
ket at Zurich North America.

“Why use your balance sheet to

protect you from an error or omis-
i sion as manager, when there are

products out there where you can
transfer that risk for a set price?”
asked De’Andre Salter, founder
and CEO of Warren, N.J.-based
Professional Risk Solutions L.L.C.

PRIVATE D&0O MARKET

Year Limit placed  Premium written
(in billions) (in billions)

2010 $272 $2.09

2011 $306 $2.16

2012 $247.6 $2.15

Source: Advisen.com

“When you compare defense
cost exposure to the amount of
premium, to me it’s a no-brainer,”
said Spiro K. Bantis, a partner with
law firm London Fischer L.L.P. in
New York.

“I do expect more and more pri-
vate companies to consider pur-
chasing the coverage,” said Mr.

i Moore. “Given the visibility and

awareness of recent litigation
against private companies, I think
it’s fair to say that nonbuyers would
be beginning to buy” the coverage.

Ms. Goldberg warned, however,
that D&O polices vary.

“Make sure you look at the poli-
cy’s terms and conditions” to
ensure they match with your risk
profile and desired risk transfer,
she said.

By Judy Greenwald
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Helping executives at midsize
firms and their brokers develop

benefits solutions.

MIDSIZE EMPLOYERS

EMBRAGE VOLUNTARY BENEHTS

Reform law seen as impetus to further expand offerings

BY JOANNE WOJCIK

While U.S. employers historical-
ly embraced employee-pay-all vol-
untary benefits as a way to boost
their benefits offerings without
increasing their costs, voluntary
benefits are expected to become
even more prevalent as employers
re-evaluate their benefit strategies
in response to the health care
reform law.

While the most popular volun-
tary benefits offerings today are
disability, life, vision and accident,
gap programs, designed to supple-
ment high-deductible health plans
that increase employee out-of-
pocket costs, are expected to move
to the head of the pack.

Gap programs include critical ill-
ness and hospital indemnity,
which pay a scheduled benefit to
plan members diagnosed with cer-
tain conditions or who are hospi-
talized (see story, page 11).

“Employers are responding to
the economic benefits, for both
employee and employer, associat-
ed with health care consumerism,
including wellness programs and
consumer-driven high-deductible
plans that are becoming increas-
ingly popular as a result of health
care reform,” said Mike Thomp-
son, Atlanta-based small and mid-
market practice leader at Mercer
LL.C.

“Employers who offer CDHPs
are positioning critical illness and
hospital indemnity plans as an
extension of the CDHP, enhancing
the relevance and appeal of these
products in conjunction with the
overall messaging that CDHPs can
be a lower-cost, higher-efficiency
form of health care coverage,” Mr.
Thompson said.

“Critical illness and hospital
indemnity plans are increasingly
viewed by employees as gap fillers
to their traditional core medical
coverage,” he said.

The percentage of employers
that expect voluntary benefits to
become very important to their
total rewards strategy will more
than double over the next five
years, according to Towers Wat-
son & Co.’s “2013 Voluntary Bene-
fits and Services Survey” pub-
lished in August.

The primary reasons companies
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“Employers are responding to the economic benefits, for hoth employee and
employer. associated with health cang consumerism, including weliness programs
and consumen-driven high-deductible plans that ane becoming increasingly popular
as a nesult of health cane neform.”

Mike Thompson, Mercer L.L.C..

cited for adopting these voluntary
benefit offerings are to provide
personalized benefits that fit
employees’ needs and lifestyles
and to enrich their total rewards
packages, the survey found.

“As organizations consider new
benefit strategies in the post-
health care reform environment,
they are seeking a delicate balance
between providing their employ-
ees with a competitive rewards
package and not inflating costs,”
Mark Bilderback, senior health
care consultant at Towers Watson,
said in a statement. “We expect
more employers to turn their
attention to these benefits in the
next few years.”

The suppliers of voluntary bene-
fits also are bullish on this market.

Nearly 90% of insurers respond-
ing to a recent survey by Avon,
Conn.-based Eastbridge Consult-
ing Group Inc., a marketing advi-
sory firm serving insurance and
financial services organizations,
expect sales of voluntary products
to increase in the next 12 months.
Reflecting a continuing upward
trend, voluntary sales grew 6.6% to
$6.03 billion in 2012, up from $5.66
billion in 2011, according to East-
bridge’s “U.S. Work Site/Volun-
tary Sales Report.” This compares

BUSINESS INSURANCE

with sales of just $4.03 billion a
decade ago.

“A lot of brokers are selling these
as companion plans to core prod-
ucts,” said Craig Hasday, chief
operating officer of Frenkel Bene-
fits L.L.C. in New York. “They are
meeting a need. People have real
exposure with higher deductibles
and copays.”

They also are helping to replace
brokers’ lost income as a result of
the passage of the Patient Protec-
tion and Affordable Care Act, he
added. Broker commissions for
health benefits have been reduced
as a result of the minimum medi-
cal loss ratio requirements that
insurers must meet under the law,
Mr. Hasday said.

“Prior to ACA, the offering of
critical illness and accident had
been out there for some time.
They’ve always been popular
among certain populations: acci-
dent with younger workers; criti-
cal illness with older workers,”
said Bruce Sletton, senior vice
president and national practice
leader for elective benefits at Aon
Hewitt in Dallas. “With employers
embracing a defined-contribution
approach to benefits, we're seeing
an increase in the offering of a
high-deductible health plan and

employees certainly have a con-
cern over the out-of-pocket risks
that exist with one of those pro-

grams, so employees are looking |

to mitigate that risk.”

Dale Alexander, president of
Alexander & Co., an insurance bro-
kerage firm based in Woodstock,
Ga., specializing in midsize and
large educational systems, pre-
dicts that “we will see more medi-
cal gap or medical bridge policies

helping people bridge these high- ;

er-deductible plans.”

In addition, he is seeing employ-
ers, especially in the middle-mar-
ket, convert many core benefits,
such as short-term disability and
long-term disability, into volun-
tary, employee-pay-all programs.

“You’re starting to see voluntary

products expand into other areas g
that once were employer-paid,”

Mr. Alexander said.

“The cost of core benefits has
gone up and budgets were cut dur-
ing the recession, and maybe some
core benefits are now being
offered on a voluntary basis,” said
Brian Celiberti, executive director

of Crystal & Co. in New York. !
“Maybe it’s dental; maybe it’s dis- !

ability. We do a lot more of that on
a voluntary basis than we did
years ago.”

VOLUNTARY
BENEFIT
SALES

Ninety percent of insurers expect
an increase in sales of voluntary
benefits to employer groups this
year. While companies with more
than 2,500 employees had the
highest dollar value of voluntary
benefit sales last year, the group
with the greatest sales per
employee was midsize employers
with 500-999 employees.
Estimated 2012 voluntary benefit
sales, by employer size and in
millions of dollars, were:

FEWER THAN 10
EMPLOYEES
$263

10-25
EMPLOYEES
$400

26-99
EMPLOYEES
$863

100-499
EMPLOYEES
$1,170

500-999
EMPLOYEES
$571

1,000-2,500
EMPLOYEES
$764

MORE THAN
2,500 EMPLOYEES
$1,999

TOTAL
$6,303

Source: Eastbridge Consulting Group Inc.
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During 2012, midsize employers were more likely to offer voluntary benefits to their
employees than large employers in several categories. Benefits offered, by employer
size, were:

83% 85% 84% 83% 85%

COMMUNIGATION STRATEGIES
BOUST INTEREST IN BENEFITS

Midsize employers more likely to promote voluntary benefits

Disability

Supplemental term life 74% 78% 89% 89% 89%

Vision 65% 76% 68% 81% 82%

Dependent term life 63% 68% 83% 83% 87%

Accident 53% 53% 55% 60% 58%

BY JOANNE WOJCIK stock, Ga.-based Alexander & Co., have more comprehensive com-

Critical illness 46% 47% 40% 37% 30%

than 2,500 employees typical-

ly account for the largest vol-
ume of worksite voluntary bene-
fit sales, participation rates are
higher among middle-market
employers, research shows.

The most penetrated market seg-
ment for voluntary benefits in 2012
was the 500-999 employee seg-
ment, according to Avon, Conn.-
based Eastbridge Consulting
Group Inc., a marketing advisory
firm serving insurance and finan-
cial services organizations in the
United States and Canada.

The second-highest penetration
rate was the 1,000-2,500 employee
segment, Eastbridge’s annual “U.S.
Worksite Sales Report” showed.

These higher penetration rates
are due, in part, to the fact that
midsize employers typically pro-
vide more one-on-one education
and communications to employees
during open enrollment, said Dale
Alexander, president of Wood-

T hough employers with more

a member of United Benefit Advi-
sors L.L.C., anetwork of more than
140 independent employee benefit
advisory firms serving mostly
middle-market clients in North

“Mid-market and small-manket
employers look to voluntary
henefits as a way to offer broader
choice in the benefit menu
selection without incurring
additional benefit cost.”

Mike Thompson, Mercer L.L.C.

America and Europe.

“Smaller and midsize employers
do have a tendency to perform bet-
ter than larger groups,” said Den-
nis Healy, vice president of group
sales at ARAG Insurance Co., a
Des Moines, Iowa-based provider
of legal insurance. “They usually

munications and a central location
where employees talk around the
water cooler,” he said. “When
you've got greater geographic dis-
persion, communication gets more
difficult.”

At midsize employers, “volun-
tary benefits are sold, not bought,”
said Craig Hasday, chief operating
officer of New York-based Frenkel
Benefits L.L.C. “Most middle-mar-
ket employers have in-person
enrollers,” he said.

Moreover, “the human resources
people take a much more one-on-
one direct interest.” In some cases,
“they’ve seen situations where
these benefits have been needed,”
Mr. Hasday said.

“Typically, the middle market
has adopted voluntary benefits
faster than the jumbo market,”
said Beth Grellner, St. Louis-based
co-chair of the national voluntary
benefits and services group at
Towers Watson & Co.

Certain “gap policies,” such as
cancer or critical illness cover and

Whole
with LTG nic

hile group long-term care

insurance has become rare,

especially among middle-
market employers, a type of whole
life insurance is emerging that
may provide some LTC benefits.

Genworth Financial Inc. is one of
the few insurers that offers group
LTC insurance products on a vol-
untary basis to employers with 500
or more employees, sources say.

The company said it will offer the
benefit on a group basis to employ-
ers with 150 to 500 employees, but
only if the cost of the product is
picked up by the employer.

“The group long-term care mar-
ket has all but dried up,” said
Bruce Sletton, senior vice presi-
dent and national practice leader
for elective benefits at Aon Hewitt
in Dallas.

Because most insurers that
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ife cover
BP i

savoid

wrote LTC cover on a group basis
have withdrawn, “what we are
seeing is new development around
products that will satisfy the need
but are not solely long-term care
products,” said Beth Grellner, St.
Louis-based co-chair of Towers
Watson & Co.’s national voluntary
benefits and services group.

For example, some insurers are
offering group whole life with a
long-term care rider, she said.

“Today, the vast majority of new
long-term care policies sold are
individual policies, which are indi-
vidually underwritten,” Mr. Slet-
ton said. “But a whole life product
with a long-term care rider is
available on a group basis.
Depending on the group’s size, it
could potentially be offered on a
guaranteed-issue basis.”

By Joanne Wojcik

BUSINESS INSURANCE

POPULAR OFFERINGS

Popular voluntary benefits that are
offered, by type of protection provided
Health
Vision
Dental

Accident

84%
80%
68%
35%
22%

Critical illness

Hospital indemnity

Wealth
Disability 80%
55%

44%

Legal

Financial counseling

Security

94%
36%
30%
25%

Life insurance

Long-term care insurance
Personal travel accident
Identity theft

Personal

50%
Homeowners 49%
Pet 30%
15%

Automobile

Umbrella

Source: Towers Watson & Co.’s “Voluntary Benefits
and Services Survey”

Whole/universal life 40%

Hospital indemnity 26%

Long-term care 26%

Travel 15%

Auto/homeowner 4%

Source: Mercer L.L.C.

hospital indemnity, are more like-
ly to be offered by small and mid-
size employers, according to the
“2012 National Survey of Employ-
er-Sponsored Health Plans” by
Mercer L.L.C. (see chart).

A breakdown of data from that
survey provided by Mercer to
Business Insurance shows that
cancer/critical illness insurance is
offered by 37% to 46% of midsize
employers. However, only 30% of
jumbo employers, defined as those
with 5,000 employees, provide can-
cer/critical illness insurance as a
voluntary benefit.

40%

27%

24%

19%

36% 32% 31%

20% 14% 12%

28% 32% 41%

13% 22% 23%

9% 12% 23% 35%

In addition, hospital indemnity
insurance is offered by 20% to 26%
of midsize employers, but just 12%
of jumbo employers.

Mike Thompson, Atlanta-based
small and mid-market practice
leader at Mercer, said the data
reflects “simple economics.”

“Smaller employers are frequent-
ly not able to match the breadth
and depth of benefits that larger
employers might. As a conse-
quence, mid-market and small-mar-
ket employers look to voluntary
benefits as a way to offer broader
choice,” Mr. Thompson said.

Group p

ans growing

for voluntary henefits

any mid-market employers

that previously could offer

voluntary products to em-
ployees only on an individual or
multilife basis may now be eligible
for group plans.

Perhaps the only exception is
long-term care insurance, which is
available primarily on an individ-
ual basis due to the recent spate of
insurer withdrawals from the
group LTC market.

“Now many insurers are offering
voluntary benefit products on a
group basis to make it possible to
enroll on self-serve platforms,”
said Bruce Sletton, senior vice
president and national elective
benefits practice leader at Aon
Hewitt in Dallas.

“The trend has been toward
group insurance products in the
voluntary space,” said Beth Grell-

ner, St. Louis-based co-chair of
Towers Watson & Co.’s national
voluntary benefits and services
group. “For the third year in a row,
we’ve seen group insurance (vol-
untary benefits) grow at a faster
rate than voluntary products
offered on an individual basis.”
Group voluntary benefits pro-
vide guaranteed issue, regardless
of employees’ health status or age,
and often come at a lower price
than if the benefits been under-
written on an individual basis.
The downside, however, is that
group products are guaranteed to
be renewable only on a one-, two-
or three-year basis, Mr. Sletton
said. “The insurer has the right to
review the products and then
make price adjustments,” or drop
the group altogether, he said.
By Joanne Wojcik



Midsize firms expand voluntary henefits selections as part of total newards strategy

BY JOANNE WOJCIK

hile traditional voluntary

benefits such as life, disabil-

ity, dental and vision insur-
ance remain popular, employees
are buying more “gap insurance,”
especially if they are enrolled in
high-deductible health plans.

Since the Great Recession,
employee interest also has been
growing for voluntary products
that provide legal and financial
protection, experts say.

According to Towers Watson &
Co.’s “2013 Voluntary Benefits and
Services Survey,” the percentage
of employers that expect volun-
tary benefits to be very important
to their total rewards strategy will
more than double over the next
five years, jumping to 48% in 2018
from 21% this year.

Top offerings employers are con-
sidering adding over the next two
years are critical illness, identity
theft and financial counseling, the
survey of 320 employers found.

The most prevalent voluntary
benefit offerings are disability, life,
vision and accident care, a Mer-
cer L.L.C. analysis reveals.

Voluntary life insurance has
been a longtime workplace offer-
ing, industry experts say.

“People understand it,” said Beth
Grellner, St. Louis-based national
co-chair of group voluntary bene-
fits and services at Towers Wat-
son. “They want to provide protec-
tion for their family if something
were to happen to them.”

Dental and vision also are popu-
lar but beyond those traditional
voluntary benefit offerings, “acci-
dent is becoming a front-runner,”
especially among young families,
Ms. Grellner said. “For $4 a week,
you can have an accident plan that
will reimburse you for an emer-
gency room visit when your kids
need stitches. I bought it because I
have kids in sports.”

“You’ll definitely see growth in
accident, hospital indemnity and
critical illness,” said Brian Celiber-
ti, executive director of Crystal &
Co. in New York.

Because of the trend toward
high-deductible health plans and
more cost-sharing, “employers are
offering something to fill that gap,”
said Pat Haraden, a principal at
Longfellow Benefits in Boston.

For example, “sometimes they
will pay up to half of the
deductible,” Mr. Haraden said,
whereas indemnity products “pay
aflat dollar amount based on what
they had done. They may get $100
for going to the emergency room
or $500 or $1,000 per day for having
surgery or hospitalization.”

“There are only so many dollars

available to pay for these supple-
mental benefits,” which is why
employers focus first on health-
related products, said Bruce Slet-
ton, senior vice president and
national practice leader of elective
benefits at Aon Hewitt in Dallas.

That said, “many mid-market
employers are building up a total
rewards strategy” using voluntary
benefits, Mr. Sletton said.

For example, some are “offering
group auto and home, which pro-
vides discounts off the retail prices

that employees may be paying
when purchasing these products
individually,” he said. In addition,
“we’re seeing a fair amount of
renewed interest in group legal,
pet insurance and identity theft
coverage.”

Dennis Healy, vice president of
group sales at ARAG Insurance
Co., a Des Moines, Iowa-based
provider of legal insurance, said
sales of his company’s products
have increased significantly since
the recession ended.
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Solvency Il rollout delay
may slow ERM efforts

B The delay in the implementation
date for Solvency II may slow
European insurers’ efforts to
improve their enterprise risk man-
agement, Standard & Poor’s Corp.
said in a report. European Com-
missioner  Michel Barnier
announced this month that the
start date for the set of risk-based
capital rules for insurers and rein-
surers in Europe would be delayed
two years to Jan. 1, 2016. But S&P
said that could delay insurers’
ERM efforts.

/1% of execs foreses
Mone mergens: Survey

B More than three-quarters of
senior insurance merger and
acquisition executives foresee an
increase in M&A activity in
Europe, the Middle East and
Africa during the next three years,
a survey by Towers Watson & Co.
in London found. While 77% of
respondents said they foresee an
increase in insurance M&As in the
EMEA region over the next one to
three years, 22% predicted no
change, and 1% said they expect
M&As to decrease.

Retailens make changes
in Bangladesh factories

M British clothes retailer Primark
Stores Ltd. and Canadian grocer
Loblaw Cos. Ltd. laid out plans to
pay more compensation for the
collapse of a Bangladeshi factory
that Kkilled almost 1,130 people, as
protesters demanded other brands
follow suit. Meanwhile, sporting
goods maker Adidas A.G. has
signed a pact to promote the safe-
ty of garment workers in
Bangladesh, picking a European-
led initiative over a rival U.S.
drive, it said. Adidas said although
it had only limited production in
Bangladesh, it thought that sign-
ing the Accord on Fire and Build-
ing Safety in Bangladesh would
complement its own monitoring
efforts in the country.

Reuters

Equinox increases
capacity, adds syndicates

B Equinox Global Ltd., a Lloyd’s of
London coverholder that special-
izes in trade credit, has increased
its capacity to $50 million from $35
million and added three new syn-
dicates to its carrier panel.
Equinox said the increase in capac-
ity would be effective Nov. 1. The
company said it had added syndi-
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PROFILE:

The Jordanian insurance market is
small and relatively
underdeveloped but has shown
steady growth over the past five
years. Property/casualty premiums
grew in 2012 largely due to an
increase in auto and medical
insurance premiums. Takaful,
insurance that complies with
Islamic principles, is available but
accounts for only about 9% of the
market. Insurance penetration in
Jordan is more than double the
average penetration in other Arab
markets.

< 2012 P/C gross premiums

AREA

F

JORDAN

square miles

MARKET SHARE

MARINE, AVIATION
& TRANSIT
7.2%

MISCELLANEOUS

SURETY, BONDS
& CREDIT
0.1%

1.5%

Source: Axco Global Statistics/Industry Associations and Regulatory Bodies

COMPULSORY INSURANCE

Various lines of insurance are
compulsory, including:

B Auto third-party liability
M Aviation liability

M Public liability for hotels and
restaurants

M Clinical trials liability
M Shipowners’ liability for oil pollution

M Professional liability for insurance
intermediaries

PA & HEALTH CARE
WRITTEN BY NON-LIFE
COMPANIES
28.1%

\EABILITYIIIII

POPULATION

million

PROPERTY
14.1%

NUMBER OF INSURERS

2013 GDP CHANGE (PROJECTED)

NONADMITTED

Nonadmitted insurance is not
permitted in Jordan because the law
provides that insurance must be
purchased from locally authorized
insurers. The only exception to the
prohibition on nonadmitted placements
is for aircraft owned by Royal
Jordanian Airlines. Proposed
amendments to the law may allow
other exceptions to be granted for
risks that cannot be covered in the
local market.

INTERMEDIARIES

Intermediaries must be authorized to
do insurance business in accordance
with Jordanian regulations. Brokers
have a small share of the market, as
much of the commercial business in
the market is derived directly from
insurers’ shareholders through
longstanding family or business
relationships. For large programs, a
panel of co-insurers is arranged by the
lead insurer, and international
reinsurers are approached if additional
capacity is needed.

cates managed by Barbican Group,
Canopius Group and Chaucer
Holdings P.L.C. to its panel of
underwriters, which also includes
syndicates operated by Aspen
Insurance Holdings Ltd., Beazley
P.L.C., Jubilee Group and Pem-
broke Managing Agency Ltd. Bar-
bican will supply $5 million of the
extra capacity, Canopius $2 million
and Chaucer $1.5 million, Equinox
said. Aspen, Beazley and Pem-
broke have agreed to increase the
capacity they supply to Equinox by
$6.5 million between them.

German insurers urge
end to low interest rates

B Germany'’s insurers urged an
end to low interest rates, which
threaten to push them into losses in
the coming years. Insurers say low
rates, combined with tough new
capital rules, are limiting options

BUSINESS INSURANCE

for a sector that has about €8.5 tril-
lion ($11.05 trillion) in assets under
management in Europe and which
politicians hope will help pull the
continent out of the economic dol-
drums. German insurers are suffer-
ing in particular because savings
policies they sold in the past carried
high guaranteed interest rates of
4% or more. The German bench-
mark 10-year government bond
yield stands at 1.76%.

Reuters

Siemens wins dismissal
of suit alleging bribery

B A U.S. judge has thrown out a
lawsuit accusing Germany’s
Siemens A.G. of funneling kick-
backs to Chinese and North Kore-
an hospital officials, narrowing the
ability of plaintiffs to use U.S.
courts to sue over conduct outside
the country. U.S. District Judge

William Pauley in Manhattan said
the anti-retaliation provision of the
2010 Dodd-Frank Wall Street
Reform and Consumer Protection
Act financial reform law, which
shields whistle-blowers from dis-
cipline for reporting alleged viola-
tions by their employers, did not
apply to conduct outside the Unit-
ed States.

Reuters

Marathon struggles
to exit Libya amid unrest

M Libya has blocked efforts by U.S.
company Marathon Oil Corp. to
sell its stake in one of the country’s
top oil ventures by moving to pre-
empt a deal, sources said, high-
lighting the struggle investors face
in cutting exposure to Libya’s
unrest. Two years of turmoil since
the Arab Spring and tough con-
tract terms have prompted oil

MARKET
DEVELOPMENTS

UPDATED AUGUST 2013

M Compulsory fire and earthquake
insurance for government and
industrial or commercial
buildings and contents was due
to come into effect in March
2012 but full implementation
was delayed until sometime in
2013.

M Liberalization of the compulsory
auto tariff set to be introduced
this year will be in two stages:
Stage 1 will require insurers to
obtain regulatory approval for
rates they intend to charge, and
they will not be allowed to
change them for three months;
Stage 2 will require that insurers
only advise the regulator of their
actuarially certified rates.

M In 2013, it was reported that the
Jordanian insurance regulator,
the Insurance Commission,
would remain independent. This
follows an announcement in
2011 that it was to be merged
with another government
department.

M The loss ratio for compulsory
auto business showed a marked
improvement in 2012 with an
increase in premiums
accompanied by a decline in
claims paid. Despite the
improvement in results, three
insurers have decided to
withdraw from the market.

MARKET PRACTICE

Jordanian insurance buyers comply
strictly with the requirements of the
insurance legislation that risks be
insured locally. If required by a
multinational policyholder, risks can be
fronted.

Information provided by Axco

Insurance Information Services.
www.axcoinfo.com

firms to reassess their role in
Libya.
Reuters

Varying theories emerge
on Tokyo earthauake nisk

B Competing theories regarding
earthquake risk in the Tokyo area
are emerging in the wake of the
Tohoku earthquake of 2011, a
report issued by Guy Carpenter &
Co. L.L.C. finds. The report notes
that while one widely cited study
suggests stress changes to fault
lines in Japan have increased by a
factor of 2.5 the probabilities of
earthquakes with magnitudes high-
er than 6.5 near Tokyo, another
study contends the stress increase
caused by the Tohoku earthquake
is being released in a manner that
does not produce earthquakes and
thus is not increasing long-term
risk near Tokyo.






PINIONS

EDITORIAL

COURT RULING
PUTS BRAKES
ON EEOC

he U.S. Equal Employment Opportunity Commis-

sion’s questionable policy of “shoot first, aim later”

when it comes to filing litigation against companies

may be drawing to a close at last, to employers’ con-

siderable relief. A ruling last month by the 6th U.S.

Circuit Court of Appeals in Cincinnati in Equal
Employment Opportunity Commission v. Peoplemark Inc.
criticized the agency for pursuing a lawsuit against a tempo-
rary agency even after it became clear pretty early on that
its litigation had been based on incorrect information, and
that it should have done more due diligence before filing
the lawsuit.

But instead of withdrawing the litigation, as it should have,
the EEOC persisted with the case and is now left with a
$750,000 bill for attorney fees that must be paid at taxpayers’
expense.

The appellate court ruling was blunt. From the point when
it learned its litigation was unjustified, “it was unreasonable
to continue to litigate the Commission’s pleaded claim,” the
6th Circuit said.

This is not the only such case where the EEOC has come
under disapproving judicial scrutiny — there have been sev-
eral others, and experts expect there will be more to come as
other judges take note of these rulings.

The EEOC says publicly that it has no plans to change its
litigation strategy, but some experts believe these rulings
cannot help but give officials at the agency pause to
reconsider, and that the agency eventually will modify its
stance.

For now, though, firms sued by the EEOC unfortunately still
face the quandary, in cases where they feel they have done
no wrong, of either sticking to their guns and risking exorbi-
tant legal bills, or swallowing hard and agreeing to a settle-
ment.

But they still should be encouraged by the direction in
which matters are moving. And, of course, the best course
remains for firms to continue to do their best to remain out
of the EEOC’s crosshairs to begin with by introducing good
antidiscrimination policies, thoroughly investigating any
complaints, and remediating discrimination wherever it is
found in the workplace.

Business Insurance welcomes letters to the editor. The section is intended to
be a forum for readers’ opinions and comments. We reserve the right to edit
letters for clarity or space. We will not publish unsigned letters.

Please send your letters to:
Letters to the Editor, Business Insurance,
150 N. Michigan Ave., Chicago, Ill. 60601-7524

Fax: 312-280-3174; email: gsouter@businessinsurance.com
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EMPLOYERS MUST SHOULDER
BURDEN OF PROOF IN AlG SUIT

its workers compensation premiums years longer

than previously reported, if new allegations filed
by attorneys seeking to represent employers in sev-
eral new lawsuits are true.

However, the plaintiffs say they don’t yet have proof
to back that claim. So it will be interesting to see
whether these lawsuits advance and if plaintiffs have
to prove that allegation.

I also find the employer plaintiffs in these recently
filed lawsuits interesting. One of them is tied to Palm
Medical Inc. The occupational medical clinic gained
attention a few years ago for winning $1.1 million in a
lawsuit claiming that the California State Compen-
sation Insurance Fund unfairly excluded it from the
insurer’s preferred provider networks.

The California Chamber of Commerce opposed that
lawsuit, fearing it would undermine insurer and
employer ability to reduce costs by selecting network
members.

But before proceeding, allow me to background
readers unfamiliar with the roots of the topic at hand.

The lawsuits recently filed in California, New Jer-
sey and New York seek to represent employers as a
class. They claim employers suffered harm when AIG,
over several decades, escaped premium assessments
and taxes by allegedly underreporting workers comp
premiums to state regulators across the country.

The underreporting allegations first surfaced in
2006, when then-New York Attorney General Eliot
Spitzer accused AIG of the activity. But reports back
then said the underreporting stopped around 1996.

In 2012, AIG paid $146.5 million to regulators in all 50

A merican International Group Inc. underreported

states to settle the 2006 alle-
gations. A year earlier, AIG
agreed to pay a $450 million
settlement to several rival
workers comp insurers who
also claimed harm from the
alleged underreporting.

But now plaintiffs in the
new cases claim that
employers also should get
compensated because AIG
harmed them, too.

As I said, the new employ-
er plaintiffs make this law-
suit interesting. One employer is a small, Newark, N.J.,
body shop that began operations in 1998, about two
years after reports said AIG’s alleged underreporting
stopped. So whether the body shop was substantially
harmed by AIG depends on whether the underreport-
ing occurred longer than previously thought.

The New Jersey plaintiffs say allegations that AIG
underreporting may have continued into 2007 sur-
faced in the earlier litigation. But they say evidence
pointing to that remains under seal.

The California lawsuit, meanwhile, lists Franjo Inc.
as a plaintiff, and Franjo maintains the same Fresno,
Calif,, address and telephone number as Palm Medi-
cal. And the same law firm that represented Palm
Medical in its lawsuit against California’s SCIF now
represents Franjo against AIG.

Following this case will remain interesting for sev-
eral reasons — among them seeing whether the attor-
neys and Franjo, or Palm Medical, prevail again.

Ad<wm
ROBERTO
CENICEROS
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BUYERS TREATED T0 SOFT LANDING

Some insurance rates edging higher, but competition limits increases

BY JUDY GREENWALD

uch depends on an individual policyholder’s line

of business and loss experience when it comes

to pricing for professional management liability

insurance, also known as errors and omissions
coverage.

While the market generally remains relatively soft,
there has been some hardening, and companies in prob-
lematic lines of business such as real estate are likely to
see less competition among insurers and higher rates,
observers say.

There is, however, plentiful capacity available in the
excess layers.

While not a true hard market, E&O overall has become
a more difficult market, said Christopher Goettelmann,
Palm Beach, Fla.-based executive vice president at
Professional Risk Solutions L.L.C.

“We've seen a bifurcated approach between new and

November 4, 2013  BUSINESS INSURANCE

renewal business,” said David Powell, New York-based
senior managing director at Aon Risk Solutions’ profes-
sional services group, a unit of Aon P.L.C. Insurers are
“more competitive on new business than they would be
on the renewal book that they currently write.”

They also are differentiating between high-hazard and
low-hazard risks, while policyholders with poor loss his-
tories “get a different approach” than those with good
loss histories, Mr. Powell said.

Geoffrey Allen, New York-based executive vice pres-
ident at FINEX North America and national cyber and
E&O product leader at Willis North America Inc., said
professional liability is distinct from other E&O lines.

Law firms’ or accountants’ risk appetites and loss
experiences are “very likely to be largely, if not radical-
ly, different from the more general E&O market, so
those same markets are going to be their own drummer,
to a large extent” when insurers price professional lia-
bility coverage, he said.

The more general E&O market, he said, can be any ser-

vice provider or technical product provider. It also can
include management consultants, computer program-
mers and media companies, said Mr. Allen.

As this year started, general E&O underwriters
thought they had to increase rates 5% to 10% “to make
up for many years of a soft market” and a deteriorat-
ing loss experience. But significant competition has
meant underwriters wanting higher rates have been
somewhat held in check “by the broader market dynam-
ic,” he said.

Excluding professionals with very serious claims or in
a difficult class of business, “most of our clients are see-
ing their renewals coming in flat, with no increase to
maybe a point or two up,” Mr. Allen said.

“We do even have insureds where competition has
been very heated for their business amongst insurers,
leading to rate reductions,” he said. “A well-run compa-
ny with good loss experience, with good risk manage-
ment, can see anywhere from a slight reduction to a flat
renewal, with maybe a little bit of an increase




BY JOANNE WOJCIK

he medical professional liabil-
ity insurance market has
remained soft for nearly a
decade as insurers continue to
post strong results due to positive
claims experience despite a
shrinking number of buyers.
However, changes in the health
care delivery system as a result of
continued industry consolidation
and the federal health care reform
law could lead to some market
tightening, medical malpractice
insurance experts warn.
In the mean-

Largest time, new
medical entrants to the
malpractice medlcgl malprac-
insurers tice insurance
PAGE 30 market are help-

ing to fuel com-
petition
story, page 18).

“It’s an unusually long, soft mar-
ket phase,” said Henry Witmer, an
assistant vice president of proper-
ty/casualty ratings at Oldwick,
N.J.-based A.M. Best Co. Inc. and
co-author of a May special report,
“Medical Professional Liability
Writers Prosper, Despite Soften-

(see

REFORM LAW MAY TRIGGER GHANGE
IN'SOFT MEDIGAL MALPRAGTIGE PRIGING

But strong insurer results, new entrants to market may keep cap on rates

ing Market.”

“Frequency has been precipi-
tously declining. Together with
flat severity, the companies have
been generating profits. So
they’ve been decreasing rates and
issuing fairly substantial divi-
dends to their policyholders. This
can either be in the form of a
check sent to the insureds or a dis-
count on their renewal premium,”
Mr. Witmer said.

Indeed, the medical professional
liability sector’s underwriting and

operating results outpaced the
property/casualty composite,
according to the Best report.

“In the aggregate, this sector
continues to be flush with liquidi-
ty and has produced positive oper-
ating cash flow and steady increas-
es in surplus year over year,” the
report said.

At the same time, most medical
professional liability insurers are
enhancing member services,
including risk management, con-
tinuing education programs and

aggressive legal defenses against
nonmeritorious lawsuits, all of
which are helping to keep claims
costs in check, the report said.

Strong contrast

Today’s soft medical malpractice
market stands in strong contrast
to the late 1990s, when a spike in
claims triggered the last hard mar-
ket.

“We had a liability spike lead to
the 2002 and 2003 hard market,”

said Rob Francis, chief operating
officer of The Doctors Co. in Napa,
Calif., which was formed in 1976
after enactment of medical mal-
practice reforms in California, and
is now the second-largest medical
professional liability underwriter
in the country.

“But in 2004, the number of
claims started to decline, falling by
an average of 40% across the coun-
try in just a couple of months,” he
said. The decline in claims was
“partly due to improvements in
patient safety, but the single
biggest thing was the passage of a
number of state tort reforms,” Mr.
Francis said.

According to Best, 42 states have
enacted medical malpractice
reforms.

One of the most notable was the
passage of a constitutional amend-
ment in Texas, which reduced the
frequency of med mal claims 60%
to 70%, Mr. Francis said.

“Even states like California that
had tort reform in place since 1976
saw declines,” he said. “With that
frequency change, everything got
better.”

See MED MAL page 18

depending on specifics,” he said,

Overall for miscellaneous, gener-
al E&O, there is “no problem. It’s
soft,” said Peter Taffae, managing
director at wholesale brokerage
Executive Perils Inc. in Los Ange-
les. “There are 20 markets” for this
business.

“Where you'’re going to run into
problems” is real estate, includ-
ing property managers, mortgage
brokers and real estate brokers.
“Anything that is associated with
real estate, buckle your seatbelt,”
he said.

Rodger J. Laurite, Atlanta-based
senior vice president of Lockton
Cos. L.L.C.’s financial services
practice, said rates have been flat
to up a couple of percentage points
on renewals for miscellaneous pro-
fessionals, which includes consul-
tants, trustees, staffing firms and
third-party administrators.

For architects and engineers,
rates are flat to up slightly; profes-
sional liability rates for lawyers are
seeing at most moderate increases;
rates for technology firms are soft;
while rates for privacy and cyber
coverage are very soft.

Focusing on accountants,
lawyers, architects, engineers,
cyber and commercial E&O, which
includes miscellaneous media and
technology coverages, Kenneth
Rand, New York-based managing

director of Marsh Inc.’s E&O prac-
tice, said rates ranged from flat to
up 5% in the second quarter.

While an uptick in claims is the
basis for driving larger increases
on select accounts, “that’s balanced
with still an abundance of capaci-
ty,” which is keeping increases to
a minimum, Mr. Rand said.

There is more competition in the
excess layers than in the primary
markets.

“We’ve certainly seen a bifurcat-
ed approach to primary or sec-
ondary layers vs. high excess lay-
ers,” which insurers are “more
inclined to participate in,” while
business in the lower layers is sub-
ject to “much more scrutiny,” Mr.
Powell said.

“Higher excess layers are still
very competitive, but the insurers
are looking to increase rates on the
primary level,” he said. “Capacity
is being deployed more carefully
for primary and lower excess lay-
ers,” while “it remains relatively
abundant” in the higher layers,
he said.

Lockton’s Mr. Laurite said there
is significant competition in the $5
million to $10 million layers. As a
result, “you might see an increase
(in the primary layer) and manage
to squeeze out a 5% decrease (in
the excess layer), so overall it’s
flat,” he said.

PRICING TRENDS

The rates insurers are charging for management liability insurance, also known as errors and omissions coverage, vary greatly
depending on several factors. Current market trends include:

PRICING
DEPENDS ON
THE
CUSTOMER'’S
LOSS HISTORY.

INSURER
COMPETITION IS
GREATER IN THE

EXCESS LAYERS OF
COVERAGE.

PRICING FOR
MANAGEMENT LIABILITY
COVER HAS HARDENED
SOMEWHAT, BUT
GENERAL E&O PRICES
REMAIN SOFT.

NEW ACCOUNTS
ARE MORE LIKELY
TO RECEIVE A
LOWER PRICE THAN
RENEWING
ACCOUNTS.

BUSINESS INSURANCE

WHILE UNDERWRITERS
BEGAN THE YEAR
SEEKING PRICE

INCREASES,

COMPETITION AMONG
INSURERS HAS

BLUNTED THAT TREND.

INDUSTRY CATEGORIES
SEEING HIGHER RATES
INCLUDE PROPERTY
MANAGERS, MORTGAGE
BROKERS AND REAL
ESTATE BROKERS.
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MEDICAL
PROFESSIONAL =
LIABILITY

The dollar value of medical
professional liability insurance
peaked in 2006, but has declined
since then amid industry
consolidation. At the same time,
insurers, which posted loss ratios
above 100% in 1999-2003, have
achieved more profitable
underwriting in the subsequent years.
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— | 0SS ratio*

Direct premium written,
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Continued from page 17

However, given that medical malpractice is a
long-tail line of liability coverage, it took sever-
al years before buyers benefited from improved
claims experience, Mr. Francis said.

“The industry was still charging rates based
on loss projections of the prior years. It took five
or six years to build that frequency trend into
the rate structure,” he said.

At the same time that claims experience was
improving for insurers, though, the number of
buyers was dwindling due to industry consoli-
dation. Hospitals began buying up doctors’
practices, making doctors members of their
staffs, while hospitals merged. As a result of the
reduction in the number of medical malpractice
insurance buyers, direct premiums written in
this market sector has been declining steadily
for the past several years, according to Best and
the National Association of Insurance Commis-
sioners (see chart).

“One of the things that’s keeping pricing down
is concern about losing market share,” said
Dana Switzer, senior vice president and unit
manager of health care at Lockton Cos. L.L.C.
in Kansas City, Mo. “In past decades, medical
malpractice carriers fought for market share
because they wanted investment income. Now
they’re fighting for survival. Insurers are los-
ing market share on the hospital side because
of the M&A activity.”

Ms. Switzer said even though hospitals are
becoming larger and gaining additional medi-
cal staff as a result of this consolidation, “the
exposure doesn’t increase exponentially after
amerger or acquisition. They might add anoth-
er $5 million or $15 million at the top, but those
top layers are very inexpensively priced.”

Self-insurance and captives

Commerecial insurers also have been losing
premium to the alternative market as more
hospitals and large medical groups opt to self-
insure or form captives, experts said.

“If you go back to when the market was hard
at the early part of this century, clients were
forced to take on higher retentions before trans-
ferring risk to the commercial market,” said
John Geisbush, managing director and nation-
al health care placement leader at Marsh Inc. in
Phoenix. “A lot of our clients have captives in
various venues. Cayman is one of the more sig-
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“Hospitals collect and maintain
pensonal and financial data as well
as health carg records.” If a hreach
oecurs and patients sue, “this may
he covered by professional liability
under the definition of hospital
professional services.”

Caroline Clouser,
Ace Medical Risk Group

nificant domiciles.”

Because these providers and hospitals were
taking on more risk themselves, “there was
more focus on clinical risk management and
improving quality,” which has helped to
improve claims experience across the medical
sector, Mr. Geisbush said.

But the positive claims environment for insur-
ers and self-insured medical providers could
change if the number of patients receiving care
increases as a result of the Patient Protection
and Affordable Care Act, Mr. Geisbush said.

“Premiums may increase if the number of
patients increases. It’s all rated on the number
of visits or occupied beds,” he said.

“When you’ve got 32 million more patients in
the system, you’re bound to have more expo-
sure to loss,” Mr. Francis said., adding that he
also is concerned that the increased trans-
parency required by PPACA, such as reporting
“never events” for which the Centers for Medi-
care and Medicaid Services has said it will no

longer compensate providers. “Any time you
have knowledge of adverse events, it is likely
to increase litigation,” he said.

Another concern, Mr. Francis said, is that
the increased use of “bundled payments will
create some of the problems that managed care
created in the 1990s” when many health main-
tenance organizations that were paid on a cap-
itated basis were accused of withholding care
to maintain profitability.

Caroline Clouser, executive vice president at
Ace Medical Risk Group, a division of Ace USA
in Jersey City, N.J., said hospitals’ increased
exposure to cyber liability risks already is
increasing, which could drive up med mal
pricing.

“Hospitals collect and maintain personal and
financial data as well as health care records,”
she said. If a breach occurs and patients sue,
“this may be covered by professional liability
under the definition of hospital professional ser-
vices.”

INSURERS
BULLISH
ON SECTOR

l]espite concerns about
increasing medical profes-
sional liability exposures,
most insurers remain bullish
on this sector of the proper-
ty/casualty market.

Berkshire Hathaway Spe-
cialty Insurance Group,
launched in June by Omaha,
Neb.-based Berkshire
Hathaway Inc., is beefing up
its capabilities to focus on
hospitals and integrated
delivery systems, physician
group practices and allied
health care facilities that
include dialysis centers,
urgent care clinics and ambu-
latory surgical centers, said
Peter Eastwood, president of
BH Specialty.

BH Specialty also recently
hired Leo Carroll as senior
vice president of health care
professional liability. Mr. Car-
roll, previously was senior
vice president and head of
health care professional liabil-
ity at Zurich North America,
has spent most of his career in
this sector.

“I generally view (the health
care industry) as a growing
sector of the U.S. economy,”
Mr. Eastwood said. “We have
an opportunity to provide cus-
tomers with a high-quality
balance sheet to which they
can transfer risk.”

Moreover, “the medical
professional liability business
is a profitable segment of the
commercial property/casual-
ty market even with the
decline in premium. Institu-
tions are retaining more risk.
This shows it’s an industry
that is very invested in risk
management. This is a posi-
tive sign in helping to drive
positive results,” he said.

But even with insurers
entering the market, the con-
tinuing decline in premium
volume means the market
probably has bottomed out.

“Rates have now equilibrat-
ed at the level of an appropri-
ate combined ratio. They
really can’t go down any
more,” said Rob Francis, chief
operating officer of The Doc-
tors Co. in Napa, Calif. “There
is a possibility of a rapid
increase in rates if the fre-
quency and/or severity
increase as a result of (the
Patient Protection and Afford-
able Care Act), but it also
could lead to deterioration in
insurer profitability.”

By Joanne Wojcik



BY MATT DUNNING

fter the implosion of the U.S.

housing market in 2007-09,

experts say the resulting flur-
ry of catastrophic professional lia-
bility lawsuits targeting real estate
brokers and agents has finally
begun to dwindle.

However, new realities in the
realtor marketplace — coupled
with sustained improvement in
housing prices and sales volume
— likely will continue to drive
errors and omissions claims
against real estate professionals,
experts said.

“The profile of the real estate
E&O space has changed quite a bit,
in that a lot of agents and brokers
that we would typically cover only
for that service have had to evolve
their traditional services in order
to stay competitive,” said David
Egosi, a New York-based vice
president and national underwrit-
ing leader for miscellaneous pro-
fessional liability at Hiscox Ltd.
“There’s a been a change or shift
in the overall scope of services
that a lot of brokers and agents
will offer, which opens up the
nature of the claims we’re seeing
come in.”

Specifically, experts said many
real estate brokerage firms are
expanding the range of services
they offer their clients to include
project and construction manage-
ment for newly built develop-
ments, as well as property man-
agement services for existing con-
dominium, co-operatives and
apartment complexes.

“There’s been a lot of merger
activity and consolidation in the
marketplace as a result of the eco-
nomic conditions,” said John
Stathis, a senior vice president in
National Financial Partners
Corp.’s property/casualty practice
in Scottsdale, Ariz. “Various firms
are combining, changing or other-
wise trying to get a leg up on their
competition, or just trying to get
more revenue in the door. It’s been
tough, and there’s been a lot of
transition in the market in person-
nel from point A to point B and,
with that, a lot of transition in
terms of what some companies
have had to do in order to stay
alive.”

Lacking experience in drafting
and executing contracts for ser-
vices beyond their normal scope of
business could expose real estate
professionals to additional sources
of E&O liability for negligence,
breach of contract, breach of fidu-
ciary duty and misrepresentation
— typically the most common
causes of professional liability
claims against real estate broker-
age firms and individual agents,

REAL ESTATE &0 RISKS INGREAGE
AS AGENTS EXPAND RANGE OF SERVIGES

Realtors venture into unfamiliar territory in

experts said.

In addition, it is unclear how —
or even if — a real estate broker-
age’s E&O insurance would
respond to claims stemming from
services performed outside tradi-
tional operations. Experts said
companies should carefully review

their existing E&O cover prior to
advertising or providing services
with which they are not familiar.
“They may or may not be ade-
quately covered by the policy form
that they purchased, especially the
ones that are more price-driven, so
it’s important that insurance car-

search of more revenue

riers are evolving with the broker-
clients,” Mr. Egosi said.

Even if home prices continue to
increase, experts said real estate
agents should expect to see a rise
in the frequency of E&O claims as
the volume of residential sales
increases.

In particular, residential brokers
and agents, which experts said tra-
ditionally generate a higher
annual volume of professional lia-
bility claims than their counter-
parts in other market segments,

See REAL ESTATE page 20

DECEMBER 2ND -

A MOR E PE
APPROAC W AK
E’% EVE

A BU SINE:
STRG)NG

.l

IN AN INSTANT,
JIM WEIDMAN SEES

THE VALUE OF

—

DEDICATED EXPERTISE

When it came time to expand

his business, Jim decided to

take another look at his business
insurance. So his agent brought
CNA underwriter, Jill Santos, t:
get a personal look at Jim's ni
plant. Jill's industry experienc
helped her see opportunities

better align Jim's coverage

the unique risks of his busi
Way to call in the right pe
for the job, Jim.

To learn more about our
broad portfolio of insurance
products and services, and

the industries we serve,

visit www.cna.com.

SON

Construction ® Education ® Financial Institutions ® Healthcare ® Manufacturing

Professional Services ® Real Estate ® Retail ® Technology ® Wholesale Distribution

Please remember

nIy the relevant il IAgHFrce policy can provide the actual terms, coverages, amounts, conditions
nd ex sured. All products-and services may not be available in all states and may be subject to chang

without notice. CNAis a reglstered trademark of CNA Financial Corporation. Copyright © 2013 CNA. All rights reserved.

- [ ..
; -"' ] —-- ’

BUSINESS INSURANCE

L

CNA

We can show you more.

B - =

e

November 4, 2013 19



S W
REALTOR LITIGATION

The number of suits brought against realtors
increased in two of four categories in 2012
compared with 2010.

Category 2010 2012
Agency* 85 71
Breach of fiduciary duty 73 94

| Disclosure 151 115

Fair housing discrimination 126 127

*All types excluding fiduciary duty
Source: National Association of Realtors “2013 Legal Scan”

.
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Continued from page 19

are likely to encounter more alle-
gations of misrepresentation, fail-
ure to disclose property conditions
and other breaches of fiduciary
duty to home buyers.

According to the National Asso-
ciation of Realtors’ “2013 Legal
Scan,” the volume of U.S. lawsuits
accusing real estate professionals
of breaching their fiduciary duty to
their client increased 29% since
2011 (see related chart).

Though individual agents ulti-
mately were found not liable in
38% of the cases identified in the
NAR’s report, 80% of real estate
professional polled said breach of
their fiduciary duty is likely to be
among their top three legal expo-
sures in the near future.

“Some buyers certainly have
bought houses on the expectation
that they were buying on the
downturn, and that they would see
a very quick and immediate appre-
ciation in property value,” said
Gregg Kahn, a Florham Park, N.J.-

based partner at Wilson Elser
Moskowitz Edelman & Dicker
L.L.P. “When that doesn’t occur ...
the buyer may very well become
dissatisfied with their real estate
professional for possibly pulling
them into an overpriced transac-
tion that didn’t turn out as well as
they would have liked.”

Mr. Kahn said the potential for
increased professional liability
lawsuits against brokerages
and/or their agents — not to men-
tion E&O insurance disputes that
may arise thereafter — should
compel real estate professionals to
put more care into their documen-
tation of agreements and repre-
sentations made to their clients.

“If I were going to give any prac-
tical advice to real estate profes-
sionals, it would be to document all
of your conversations with your
clients,” he said. “When you see
the demand letters, and you
see the time and expense that bro-
kers and agents have to go
through in defending a claim, it
makes it much easier to defend
in front of a judge or a jury when
the agent has documented their
communications.”

BUSINESS INSURANCE
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BY MATT DUNNING

tion spending in 2013 have

aided architectural and engi-
neering firms’ revenue, but
experts warn that the resulting
rush on new or restarted projects
likely will generate greater fre-
quency in E&O claims against
designer professionals.

“One of the things that we know
that happens is that as the econo-
my improves, claims frequency
actually increases,” said Randy
Lewis, a Denver-based vice presi-
dent of loss prevention and client
education at XL Group P.L.C.
“When the economy went into the
tank, it set the stage for claims fre-
quency to start to experience a
spike.”

Though the number of active
construction projects has
increased steadily over the past
two years, according to Federal
Reserve data (see chart, page 22),
experts said the greatest gains
have been made in industry sec-
tors that typically pose the great-
est liability claim potential against
design professionals, including sin-
gle-family housing and high-rise
condominium and apartment
buildings.

Across all construction seg-
ments, experts said the most com-
mon driver of E&O claims against
design professionals is their lack
of documentation of all communi-
cations with contractors and pro-
ject owners, particularly in cases
where material changes are made
to final designs or the prescribed
building materials.

“Overall, the lack of documenta-
tion of decisions — who made
them, when they were made and
what alternatives were presented
to the client — is probably the sin-
gle greatest challenge we have in
extricating clients from a profes-
sional liability claim or dispute,”
Mr. Lewis said.

Further complicating matters is
the extent to which design profes-
sionals still face the lingering mar-
ket effects of the 2007-2009 Great
Recession. For example, experts
say, increased competition for new
work continues to undermine
architects’ and engineers’ footing
in contract negotiations with pro-
ject owners.

“There was so much competition
for a very low number of projects,
they were much less forceful in
their negotiations, and that’s gen-
erally the most powerful tool for a
design firm to protect itself in a
professional liability claim sce-
nario,” said Mary Mazza, a Chica-
go-based senior vice president of
property/casualty insurance lines

S teady gains in U.S. construc-

ARGHITEGTS AND ENGINEERS FAGE
RISING E&O LITIGATION AS ECONOMY IMPROVES

Documenting communications can help defend against claims

and risk management at Wells
Fargo Insurance Services USA Inc.

“As a consequence, she said,
“claims don’t close as quickly as
they used to. They seem to drag
out, and that can be very painful
for design firms because their

defense costs are usually within
their E&O deductibles.”

Experts said the severity of
claims for this segment, even dur-
ing and immediately after the eco-
nomic downturn, did not fluctuate
much. “It’s always going to be a

frequency business,” Ms. Mazza
said.

She said it remains to be seen
whether architectural and engi-
neering firms’ acquiescence to
unfavorable contractual risk
transfer terms or assuming liabil-

XL Group
Insurance

ity they likely could have refused
under better economic conditions
will drive an increase in the fre-
quency of E&O claims.

“It’s still probably too early to

See ARCHITECTS page 22

AALLVAONNI

It's not a buzzword. It's who we are.

When the insurance crisis struck in the late 1980s,
XL Group saw the need. Led the way.

As risks get more complex, the world needs innovators.
And the world turns to XL Group.

Day in. Day out. We look for ways to make things better.
Complex, hard-to-place risks: When others say no, we look for solutions
and turn convention on its head.

Learn more about our aAizeaouul thinking: xlgroup.com/fast-fast-forward

MAKE YOUR WORLD GO

and MAKE YOUR WORLD GO are trademarks of XL Group plc companies. XL Group is the global brand used by XL Group plc's insurance subsidiaries. In the US, the insurance companies of XL Group plc are Greenwich
Insurance Company, Indian Harbor Insurance Company, XL Insurance America, Inc., XL Insurance Company of New York, Inc., and XL Specialty Insurance Company. Not all of the insurers do business in all jurisdictions nor is

coverage available in all jurisdictions.

BUSINESS INSURANCE

November 4, 2013 21




FRANGHISE EXPANSIONS
UP DEMAND FOR £&0 GOVERAGE

Class action lawsuits seen as biggest risk

NOW HIRNG
ALL POSITIONS

BLOOMBERG

The franchise business is growing, spurred by interest from returning veterans and experienced workers.

BY JUDY GREENWALD

rrors and omissions coverage

for franchisors can be a chal-

lenging line of business for
insurers to underwrite, but it is
and increasingly growing area of
the economy.

Observers say franchisor insur-
ance generally covers issues
reflected in the Franchise Disclo-
sure Document required by the
Federal Trade Commission. The
issues include marketing or solici-
tation activities, services provided
to franchises, approval or rejection
of proposed sites, supplies fran-
chisees can buy on their own and
those they must purchase from
designated providers, and the dis-
tance they must be from each
other.

There will be an estimated
757,350 franchise establishments in
the U.S. this year, according to a
forecast by IHS Global Insight, a
unit of El Segundo, Calif.-based
IHS Inc. Quick-service restaurants
will account for 20.3% of the total,
followed by personal services, at
14.3% (see chart, page 26).

Peter Taffae, managing director
at wholesale brokerage Executive
Perils Inc. in Los Angeles, which
recently established a franchise
unit, said the franchise business is
growing, spurred by returning mil-
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“The beautiful thing about
franchising from an insurance
underwriter’s perspective” is
that it's a “proven business plan.
When you go into a McDonald's,
you know those french fries ane
00ing to be the same. You design
a business model fon the
husiness and you multiply it, you
nubben stamp it and you change
people fonit.”

Peter Taffae,
Executive Perils Inc.

itary veterans who are finding few
available jobs and by experienced
middle-age workers who “can’t get
back into the corporate world and
don’t want to, because they feel
like they’ve been burned.”

Jim Donovan, New York-based
senior vice president of the profes-
sional liability unit at Liberty
International Underwriters, a unit
of Liberty Mutual Holding Co. Inc.,
said most insurers provide the

BUSINESS INSURANCE

coverage in their miscellaneous
professional liability policies.

“A good chunk” of the estimated
50 underwriters cover franchisors,
and rates in the sector are “pretty
stable,” Mr. Donovan said.

But rates are “pretty much going
up. It’s not a cheap line of busi-
ness,” said Jeanmarie Giordano,
New York-based chief underwrit-
ing officer of professional liability
of the U.S. and Canada at Ameri-
can International Group Inc.

Much of the coverage is pur-
chased by large fast-food and hos-
pitality franchisors.

“The main exposure on franchis-
es is the class action,” where mul-
tiple franchisees join in litigation if
they feel the franchisor is not
meeting their needs, Ms. Giordano
said. An example would be where
the franchisor requires supplies to
be purchased from a particular
source, when they are available
more cheaply elsewhere. As a
result, “you are typically seeing
higher retentions and the rates
staying pretty strong,” said Ms.
Giordano.

Stacie A. Waller, president of
national accounts at Althans
Insurance Agency Inc. in Chagrin
Falls, Ohio, who said she is seeing
slight rate increases, said another

See FRANCHISORS page 26

CONSTRUCTION SPENDING

Total U.S. construction spending dipped from 2008 to 2011, but it has risen since then
and again is near $1 trillion. Figures are in billions of dollars.

$1,167.22 $1,152.35

$1,067.56

$903.20

2006 2007 2008 2009

*Through August 2013
Source: U.S. Department of Commerce
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Continued from page 21

tell, because a lot of projects are
only just starting or resuming con-
struction,” Ms. Mazza said. “I'll be
very interested to see whether
that actually manifests itself as an
increase in claims activity,
because the insurers have always
told us that where they really
focus when underwriting these
risks is the client’s contract and
risk management practices when
it comes to their professional ser-
vices agreements.”

By effectively choking off fund-
ing for new projects in most con-
struction sectors, the financial col-
lapse also hurt architectural and
engineering firms’ ability to hire
and retain design professionals
qualified to perform critical func-
tions, such as on-site reviews of
general contractors’ work during
the build-out phase.

“It’s become a problem, as you
consider economic conditions in
the overall market,” said Tom

$915.05*
$856.95

$804.56 $788.01

2010 2011 2012 2013

Gambardella, a White Plains, N.Y -
based partner at Wilson Elser
Moskowitz Edelman & Dicker
L.L.P. “Many of these projects
have been dormant for a period of
time because of a lack of funding,
so you have the issues related to
restarting a project where you
have design professionals picking
up an existing project that’s entire-
ly new to them.”

Mr. Gambardella added that fail-
ing to preserve continuity in the
design professionals responsible
for a specific project — especially
following multiyear delays —
often generates disputes between
project owners and professional
services firms over the payment
status and schedule, as well as
copyright issues regarding the
handling of another designer’s
drawings.

“That has all sorts of implica-
tions as far as potential exposure
for design professionals, so they
need to make sure they’re doing
their due diligence and, to the
extent that they’re able, seek con-
tractual safeguards,” Mr. Gam-
bardella said.
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Insurance rates hardening as attorneys’ clients try to recoup lost funds

BY JUDY GREENWALD

he professional liability insur-
ance market for attorneys is
hardening, say experts.
“We're seeing a firming market
approaching a hardening market.
We’re dealing with a lot of the
issues” that began with the 2008
financial crisis and the litigation
that developed as a result of failed
mergers and acquisitions, said
Michael Richmond, sales executive
at Chicago-based brokerage The
Horton Group, which focuses on
firms with 10 to 100 attorneys.
Former clients are trying to
recoup lost funds and going after
their attorneys, said Mr. Rich-
mond, who noted higher frequen-
cy and severity of claims have
been factors in the increased rates.
Anne Marie Davine, New York-
based U.S. law firm practice lead-
er at Marsh Inc., said in the small-
firm segment, which Marsh
defines as 50 to 200 attorneys, rates
may range from a 5% decrease to a
10% increase, with the average
being a 5% increase.

FAILED MERGERS

Roughly 70% of proposed mergers and acquisitions fail.

In about half of the failed mergers and acquisitions, due diligence
on a proposed purchase did not provide an adequate roadmap to
find synergies and create value.

Source: McKinsey & Co.

In the medium-size segment of
200 to 500 attorneys, rates range
from flat to increases of 10%, with

the typical rate being a 2% to 5%
increase. Among large firms, rates
are flat to up 12%, with the typical

rate being a 2% to 5% increase, Ms.
Davine said.
Meanwhile, capacity is plentiful.

There is an “incredible amount of
available capacity” for lawyers
professional liability, said Ms.
Davine, who estimates capacity to
be “well in excess” of $500 million.

Particularly in the excess layers
of $20 million to $25 million, “there
is more capacity up there than
most firms need, so there is an
awful lot of competition taking
place in that space, as well as the
new entrants into that segment,”
she said.

A factor that makes lawyers pro-
fessional liability attractive is the
line is syndicated, so no one insur-
er bears the entire loss. “You have
that spread across multiple insur-
ers, and there is a comfort level
that insurers have with the fact
that the risk is spread. They’re not
taking it all on themselves,” said
Ms. Davine.

“Generally speaking, if the law
firms themselves are well-man-
aged, underwriters in this space
believe they can ascertain which
firms are the right risks” and

See LAW FIRMS page 29

FRANGHISORS

Continued from page 22

focus of litigation is franchisor
“overpromising,” often concerning
territorial issues.

“It’s a difficult class of business,”
said Florence Levy, senior vice
president of Aon Risk Solution’s
financial services group in Denver.
“It’s very litigious,” where
investors, or individuals who
make a big life change and invest
their life savings, sue if the fran-
chise’s business does not go well,
she said.

Mr. Donovan said the quality of
franchisors varies. “We are defi-
nitely selective” as to which fran-
chisor Liberty Mutual insures, he
said.

“The beautiful thing about fran-
chising from an insurance under-
writer’s perspective” is that it’s a
“proven business plan,” said Mr.
Taffae. “When you go into a
McDonald’s, you know those
french fries are going to be the
same. You design a business
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model for the business and you
multiply it, you rubber stamp it
and you charge people for it.”
The challenge for the insurer is
to underwrite professional ser-
vices but not areas considered to
be a business decision, such as dis-
tance requirements in the fran-
chise agreement, said Ms. Levy.
“My advice would be to try to
structure a program where there’s
a lot of communication and shar-
ing of information” between fran-
chisors and franchisees to nip any
problems in the bud, she said.
When it comes to using specified
providers, if franchisors communi-
cate openly with their franchisees
about the cost of those products
and their potential profit, or on
how the profit is shared, they may
be able to avoid legal disputes, Ms.
Levy said.
Meanwhile, some observers see
room for growth in the coverage.
Franchising is a “huge business
and it’s a nice, potential revenue
for insurers,” said Harold L.
Kestenbaum, a partner with law
firm Gordon & Rees L.L.P. in East
Meadow, N.Y., who specializes in
this area.

BUSINESS INSURANCE

However, Kenneth Rand, New
York-based managing director for
Marsh Inc.’s E&O practice, said
policyholders’ appetite for this
coverage “is generally most
focused on food or casual dining”
and the hospitality industries, with
less interest in other areas.

Janice M. Dwyer, president of
the franchise business division at
Cleveland-based Luce, Smith &
Scott Inc., works with about 50
franchisors, most of which have
fewer than 500 units and only
about 15% buy E&O insurance.

“If you look at the community for
franchisors, oftentimes they feel
they have control over their sys-
tem. It’s a friendly situation and it
doesn’t warrant the cost of buying
the E&O policy,” she said. The spe-
cialized franchisor coverage is lim-
ited, so buyers may conclude that
the coverage is not broad enough,
Ms. Dwyer said.

However, “it tends to be your
more seasoned and experienced
franchisors” that are purchasing
such insurance, said Ms. Waller,
who also sees growing interest in
E&O coverage in the service
industry.

GROWING SECTOR

The number of franchises is expected to increase 1.4% this year with a 4.3%
increase in economic output. The largest franchise categories and their

economic output are:

Quick-service restaurants
Personal services

Retail products and services
Business services

Real estate

Commercial and residential services
Retail food

Table/full-service restaurants
Automotive

Lodging

Total

Source: IHS Global Insight

153,425 $206.50
109,079 $87.90
97,308 $39.65
93,581 $148.88
87,601 $49.47
61,926 $53.37
61,262 $38.69
36,436 $59.93
30,526 $38.23
25,911 $79.76
757,055 $802
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Mr. Kevane

BY TIMOTHY D. KEVANE

Last year, we wrote about how Judge Jed
Rakoff of the U.S. District Court, Southern
District of New York turned down a rou-
tine settlement between the U.S. Securities
and Exchange Commission and Citibank
arising out of the bank’s marketing of collat-
eralized debt obligations.

Judge Rakoff rejected the government’s
longstanding practice, “hallowed by history
but not by reason,” of allowing financial
institutions to pay sums as disgorgement (in
this case, $285 million) without admitting
any wrongdoing, and ordered the parties to
trial in SEC v. Citigroup Global Markets Inc.

The 2nd U.S. Circuit Court of Appeals
issued a temporary stay of Judge Rakoff’s
order and is considering the merits of his
disapproval of the settlement. Among other
preliminary comments in its decision to
issue a stay, the 2nd Circuit noted the possi-
bility that Citigroup did not in fact mislead
investors and that the SEC might actually
fail to win at trial.

The decision has provoked so much angst
that the SEC recently announced a change
in policy, requiring certain settlements of
claims involving particularly egregious mis-
conduct to include an admission of wrong-
doing. The new SEC chairwoman, Mary Jo
White, acknowledged that “in the interest of
public accountability, you need admissions”
in some settlements. Recent settlements
involving the Harbinger Group and JPMor-
gan Chase & Co. (for unrelated conduct)
demonstrate this new policy.

The Citigroup case is not an insurance cov-
erage dispute. But among the many issues
it raises is a concern that corporate policy-
holders might find themselves in a precari-
ous position, given the new order that Judge
Rakoff may just yet establish in the after-
math of the financial institution crisis: the
huge risk of trying an SEC enforcement
action and the implications for insurance.

The honor of deciding that issue more
directly recently fell on New York’s highest
court, the Court of Appeals, which recently
decided, on a preliminary basis, a bank’s
alleged entitlement to insurance for a con-
sent settlement with the SEC that required
the “disgorgement” of $160 million, JPMor-
gan Securities v. Vigilant Insurance Group
et al. Disgorgement payments are not cov-
ered under liability policies, so the question
arose, as with Citigroup, how the court
would approach the SEC settlement.

In JPMorgan, the SEC accused Bear
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Insurers fight disgorgement payout

W hat were previously considered routine settlements between financial institutions and

the U.S. Securities and Exchange Commission could result in headaches for corporate

directors and officers if an admission of wrongdoing is mandated. Timothy D. Kevane, special

counsel at Sedgwick L.L.P. in New York, discusses how recent cases in this unsettled landscape

may affect insurers and policyholders.

Stearns, which JPMorgan acquired in 2008,
of operating a mutual fund trading scheme
based on illicit “late trading” and “market
timing” practices.

Late trading consists of placing orders for
mutual fund shares after trading is closed
and after the mutual funds have calculated
their daily net asset value. Late trading thus
allows a trader to reap profits from market
events that occur after closing, thus obtain-
ing unfair trading advantages.

Market timing involves frequent buying
and selling of the same mutual fund or buy-
ing and selling shares merely to exploit pric-
ing inefficiencies, and is illegal if it induces
a mutual fund to accept trades it would nor-
mally reject pursuant to its own market tim-
ing policies.

After a three-year investigation by the SEC
and the New York Stock Exchange in which
thousands of docu-
ments were analyzed
and 30-plus witnesses
were interviewed,
Bear Stearns agreed
to a consent order
that detailed factual
findings regarding its
activities, and agreed
to pay $160 million as
disgorgement plus a
penalty totaling $90

wrongdoing.

The decision has provoked so much angst
that the SEC recently announced a change
in policy, requiring certain settiements of
claims involving panticularly egregious
misconduct to include an admission of

paid to the regulators could be subsequent-
ly reimbursed by insurance. Borrowing a
theme from Citigroup (which made a cameo
appearance in the parties’ briefs, but not the
decision), Bear Stearns argued that the $160
million payment, although labeled disgorge-
ment in the SEC consent order, was not
actually a disgorgement of its own profits
and was therefore insured under the policy.

The trial court denied the insurer’s motion
to dismiss the bank’s claim, but the interme-
diate appellate court reversed, finding that
coverage was barred since the bank collab-
orated in a scheme that made it jointly and
severally liable for the combined profits. The
Court of Appeals reversed and reinstated
the bank’s claim. Ironically, in a twist on Cit-
igroup, it found that the SEC consent order
did not establish that the $160 million pay-
ment was predicated on monies that the
bank “itself” improp-
erly earned as a result
of securities viola-
tions.

Accordingly, at the
pleading stage, the
evidence did not
“decisively repudiate”
the bank’s contention
that the disgorgement
payment was calculat-
ed based on the prof-

million. The SEC con-
sent order provided that Bear Stearns
agreed to pay the sanctions “without admit-
ting or denying the findings.” Bear Stearns
then demanded reimbursement for the $160
million paid as disgorgement from its profes-
sional liability insurers. The insurers reject-
ed the claim.

The insurers argued that the policy did not
cover the $160 million payment, citing the
law and public policy prohibiting insurance
coverage for the return of ill-gotten gains
and for damages paid due to intentional mis-
conduct. It did not matter that Bear Stearns
did not personally pocket the entire $160 mil-
lion, the insurers argued, because it collab-
orated with its hedge fund customers to gen-
erate those gains, which made Bear Stearns
personally liable for restitution of the entire
sum under the securities laws.

Echoing Ms. White’s recent disclosure of
the SEC’s new policy, the insurers argued
that if the disgorgement payment was
viewed as compensatory damages for pur-
poses of insurance recovery, any deterrence
of improper conduct would be diminished, if
not eliminated, since vast sums of money
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its of its customers,
for which the bank merely acted as a clear-
ing broker. In distinguishing other New
York authorities, the court found there was
no “conclusive link” between the disgorge-
ment payment and the insured’s improper-
ly acquired funds.

As to the public policy exception banning
coverage for an insured’s intentional mis-
conduct intended to cause injury, the court
noted that it is a narrow exception. Notwith-
standing the detailed findings in the SEC
order that the bank’s numerous securities
laws violations were willful, the Court of
Appeals found that on the “limited” record
before it, the order did not “conclusively
demonstrate” that Bear Stearns had the req-
uisite intent to cause harm.

Polar opposites

The case lies at the other end of the spec-
trum from Judge Rakoff’s analysis in Citi-
group. Rather than questioning the conve-
nience of a regulatory settlement that pur-
ports to make no actual findings of guilt of
the insured in Citigroup, the court in JPMor-

gan appeared untroubled by the “without
admitting or denying” disclaimer.

In contrast to Judge Rakoff’s scathing cri-
tique of this procedure in Citigroup, and the
SEC’s recent policy change, the court in
JPMorgan noted matter-of-factly that defen-
dants in SEC enforcement proceedings
“commonly” agree to pay sanctions without
admitting or denying guilt. But in doing so,
the court seemed to minimize the years of
intense investigation by regulatory experts
into the bank’s wrongdoing. As to the dis-
gorgement aspect in particular, the opinion
reflects the conceptual disparity between
SEC enforcement rules, which permit “dis-
gorgement” of funds from violators even if
they do not actually possess those funds,
and insurance principles, which ban insur-
ance coverage for disgorgement payments
on policy grounds.

At least for now, at the pleading stage, the
court found that the basis of the disgorge-
ment actually paid by the bank, even if
labeled “disgorgement” in the SEC consent
order, would not defeat coverage since it
was not the bank’s own ill-gotten gains. As
to the policy barring coverage for intention-
al harms, the court recognized the distinc-
tion between willful (intentional) conduct
and the intent to cause harm.

Interestingly, the court’s opinion could be
read to imply that if the SEC consent order
contained further indications of that intent
to cause harm, it might have reached a dif-
ferent result, notwithstanding the “without
admitting or denying” disclaimer. Ultimate-
ly, the opinion has it both ways. It moves
away from Judge Rakoff’s iconoclastic opin-
ion in Citigroup, thereby appearing to pro-
mote the settlement of disputes, but leaves
open the possibility for insurers to develop
further evidence beyond the regulators’
findings that may reveal more about the
bank’s gains from the scheme and its inten-
tions. Indeed, the insurers have just recent-
ly filed a new summary judgment motion
under a policy exclusion for dishonest acts
and are again relying on the conclusive
nature of the SEC consent order.

Thus, while keeping in mind the case is
still at an early stage, it preserves a bit of the
old order that Judge Rakoff tried to dissolve,
but which the SEC itself may gradually
bring to an end.

Timothy D. Kevane is a New York-based
special counsel at Sedgwick L.L.P. He
can be reached at Timothy.Kevane
@sedgwicklaw.com.
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which “they can take a pass on,”
she said.

No two risks are the same, said
Kim Quarles, New York-based
senior vice president at Willis
North America Inc. Underwriting
for two law firms of the same size
could vary widely based on their
areas of practice, procedures,
claims history and where they
practice, she said.

Ms. Quarles said one develop-
ment in the sector is attorneys
who have been laid off by large
firms are establishing their own
practices. A $2 million or $3 million
policy may cost only $3,000 or
$4,000, but the coverage comes
with restrictions and less willing-
ness to manuscript, she said.

“Genenally speaking, if the
law firmg themselves ane
well-managed, underwriters
in this space believe they can
ascertain which firms are the
night nisks” and which “they
can take a pass on.”

Anne Marie Davine, Marsh Inc.

Meanwhile, “there is fairly good
evidence out there that there are
probably more attorneys than
there is real legal business,” which
puts stress on many small attor-
neys who are “vying for a finite
amount of business, and who have
to constantly reinvent themselves
and make sure they’re adding
value to the client,” said Joseph G.
Shores, president of Rolling Mead-
ows, Ill.-based Monitor Liability
Managers L.L.C. and of Chicago-
based Berkley Select L.L.C., both
units of W.R. Berkley Corp., who
focuses on firms with 10 or fewer
attorneys.

There is “going to be a shakeout
over time” and there is going to be
a separation “between those who
add value and those who cannot”
and “insurance carriers have to
understand that,” Mr. Shores said.

At the other end of the size spec-
trum, more law firms “are think-
ing about globalization and glob-
alissues,” said Robert Cook, New
York-based managing director at
Aon Risk Solutions, a unit of Aon
P.L.C.

“Really large, sophisticated firms
are devoting a lot of resources to
risk management, and particular-
ly technology within risk manage-
ment within the firms,” including
issues such as the confidentiality
of information and its vulnerabili-
ty to outside parties, Mr. Cook
said. “They’re all investing a lot of
time and effort to make sure that
information remains secure.”

“The whole role of cyber and
computerization has just created a
lot more questions about security,

so I think the firms are making
doubly sure that everything
remains secure,” Mr. Cook said.

The outlook for next year for
lawyers professional liability cov-
erage is “much of the same, with
hopefully more recovery taking
place in 2014,” said Horton’s Mr.
Richmond.

“For the short term, it’s going to
stay harder,” said Ms. Quarles.

“When you look at all the things
that happened” during the finan-
cial crisis, “we are in a much more
benign economic environment
right now,” Monitor’s Mr. Shores
said. “Many of our insureds will
probably not see a great deal of dif-
ference in how we go forward with
our policies.”

Blue sky thinking.
Down to earth insurance solutions.

Some call it pioneering spirit. Some call it pushing the envelope. At Swiss Re Corporate Solutions, we simply call

it doing our job. We draw upon our broad scope of global insurance capabilities to respond to your needs in ways
that are as practical as they are innovative - from standard property and casualty insurance covers and multi-line
programmes to highly customised solutions. No wonder we're insuring the Solar Impulse programme, the first
manned aircraft designed to circumnavigate the globe on solar power alone. When we work together and combine
our expertise, visions can literally take flight. Risk is our raw material; what we create for you is opportunity.

Reach for the sky at blueskythinking.swissre.com
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Swiss Re  Corporate Solutions Become a pilot.
Download our free app and

"| win the Solar Challenge.
OFFICIAL INSURANCE PROVIDER

SOLARIMPULSE

AROUND THE WORLD IN A SOLAR AIRPLANE
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MEDICAL LIABILITY INSURERS, PREMIUMS
BY SPECIALTY, CAUSES AND TOP PAYOUT STATES

RESEARGH & DATA

LARGEST MEDICAL LIABILITY INSURERS

CAUSES

Ranked by direct premiums written in 2012 Errors that lead to malpractice payouts were nearly evenly
divided between inpatient and outpatient cases in 2012, with

misdiagnosis the No. 1 cause.

1
1
1
1
1
1
1
1
1
1
1
1
1 Berkshire Hathaway Inc. Omaha, Neb. $840,579,267 8.4% b
:
1
2 The Doctors Co. Napa, Calif. $794,133,856 7.9% !
1
1 . .
3 Medical Liability Mutual Insurance Co. New York $558,706,554 5.6% , Dlzg3rl/05|s
1 0
1
1
4 ProAssurance Corp. Birmingham, Ala. $521,575,990 5.2% :
:
5 CNA Financial Corp. Chicago $483,040,963 4.8% .
'
1
6 American International Group Inc. New York $434,692,153 4.3% :
'
7 Physicians' Reciprocal Insurers Roslyn, N.Y. $366,108,677 3.7% :
1
1
1
8 Coverys Boston $360,489,873 3.6% :
i
1
9 NORCAL Mutual Insurance Co San Francisco $294,318,363 2.9% '
1
1
10 ISMIE Mutual Insurance Co. Chicago $262,885,173 2.6% b
:
1
1 MAG Mutual Insurance Co. Altanta $230,786,538 2.3% ! Treatment
! 18%
12 Hospitals Insurance Co. Inc. White Plains, N.Y. $217,082,375 2.2% :
:
1 . .
13 MCIC Vermont Inc. Burlington $167,139,306 17% ' Med"‘g/atlon
, ° Obstetrics
14 Allied World Assurance Holdings A.G. New York $161,023,708 1.6% H 11%
E Monitoring
15 State Volunteer Mutual Insurance Co. Brentwood, Tenn. $157,039,683 1.6% 1 3% -
: L
Medical Mutual Liability Insurance o ' ]
16 ety o e Hunt Valley, Md. $152,437,222 1.5% : Anesthesia -~
! 3%
17 MMIC Insurance Inc. Minneapolis $129,145,587 1.3% :
1
1
18 Mutual Insurance Co. of Arizona Phoenix $120,054,898 1.2% H All40‘;,her
1
1
1
19 W.R. Berkley Corp. Greenwich, Conn. $113,415,367 1.1% :
: Source: Diederich Healthcare analysis of data from Department of Health and
X X 1 Human Services' National Practitioner Databank
20 Controlled Risk Insurance Co. of Vermont Inc. Burlington, Vt. $112,836,020 1.1% 1
1
1
1
21 White Mountains Insurance Group Ltd. Hanover, N.H. $107,391,244 1.1% :
' PREMIUMS PAID
22 Zurich North America New York $101,496,013 1.0% ' Median annual malpractice insurance premiums paid in 2011, by
H specialty. Primary care physicians' medical malpractice insurance
1 . . .
23 Medical Mutual Insurance Group of North Carolina  Raleigh, N.C. $98,881,525 1.0% i premiums stayed the same or declined slightly.
'
1
24 Ace Group Philadelphia $94,257,903 0.9% !
1
, Obstetrics/gynecology $43,400
25 Markel Corp. Glen Allen, Va. $93,981,644 0.9% h
1
! Surgery $30,000
Top 25 $6,973,499,902 69.6% !
: Plastic surgery $27,700
:
i Urology $23,500
Source: National Association of Insurance Commissioners i
i Gastroenterology $20,000
1
1
, Cardiology $19,400
TOP STATES i
Five states accounted for nearly half of the more than 12,000 medical malpractice payouts in 2012. Ninety-three percent of the payouts, which totaled H Neurology/neurosurgery $17,500
$3.6 billion, resulted from settlements. The payouts have declined steadily since 2003. Top state payouts, in millions of dollars, were: b
: Emergency/acute care $15,000
1
7 1
3763 , Internal medicine $12,900
1
1
H Ophthalmology $12,300
1
1
i Family/general physician $11,900
1
1
$316 H Dermatology $10,300
1
— $207 $204 !
1 Pediatrics $10,300
1
1
1 .
New York Pennsylvania California New Jersey Florida ! Psychiatry $4,700
:
1

Source: Diederich Healthcare analysis of data from Department of Health and Human Services' National Practitioner Databank Source: Medical Economics "2012 Exclusive Malpractice Survey"
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O RMS 201,

RISK MANAGEMENT
SUMMIT

—_— INNOVATIVE IDEAS FOR
THE RISKS OF TOMORROW

JOIN YOUR PEERS

The Business Insurance Risk Management
Summit, March 19 & 20, 2014, is a unique
2-day conference serving the information
and networking needs of senior risk
managers from the largest US and

Global companies.

The annual Risk Management
Summit, now in it its fifth year,
provides attendees with focused
insights into key risk management
concerns via expert pannels and
strategic, thought-provoking
discussions with peers and industry
leaders.

To register or to find out more
about this outstanding educational
and networking event go to
ww.businessinsurance.com/RMS2014

For sponsorship and event information, please contact Susan Stilwill,
Advertising Sales Director, at sstilwill@businessinsurance.com or
312-649-5224; or Martha Donato, Director of Events & Brand Marketing,

at mdonato@businessinsurance.com or 845-545-0653
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Aon unit launches excess
facility for rail companies

Aon Risk Solutions, a unit of Aon P.L.C,,
started Aon Rail Excess Liability facility.

The facility was created in response to
emerging risks related to requirements
in the Rail Safety Improvement Act of
2008 involving positive train control
technology, the broker said in a state-
ment.

The facility will provide up to $175 mil-
lion in liability insurance to qualified
buyers. It is backed by Lloyd’s of London
and other commercial markets and is
designed to be in excess of the current
liability limits carried by the individual
railroad subject to a minimum excess
point of $25 million, according to the
statement.

“With the imminent implementation of
positive train control technology and the
recent unfortunate events in the rail
arena, Aon developed this innovative
facility to respond to client interest in
purchasing higher excess liability lim-
its,” Otis Tolbert, Aon Risk Solutions’
rail practice leader, said in the state-
ment.

USI offers clients private
health care exchange

USI Insurance Services L.L.C. this week
became the latest U.S.-based insurance
brokerage to offer a private insurance
exchange. It’s available for USI clients
seeking greater control of their group
benefit costs.

The Briarcliff Manor, N.Y.-based bro-
ker said it has adopted the Bright Choic-
es Exchange, a proprietary health insur-
ance marketplace designed and operat-
ed by New York-based Liazon Corp.

The exchange is designed to ease
employers’ transition toward a defined
contribution funding strategy for their
group health benefit programs, USI said
in a statement.

Within the exchange, employers set a
fixed per-employee premium allowance
for health, dental, vision and other cov-
erage options selected by the employ-
ees themselves, according to their indi-
vidual needs.

“We will be integrating the Bright
Choices Exchange with our extensive set
of solutions to help consumers and the
employers who help subsidize their
choices better control costs as the Patient
Protection and Affordable Care Act plays
out in the commercial market,” Michael
Sicard, USI’s president and CEO, said in
the statement.

UST s one of several large and midsize
insurance brokerages to launch private
insurance exchanges in the past 18
months using Liazon’s Bright Choices
platform.

Last month, Chicago-based Hub Inter-
national Ltd. announced the national
expansion of the private exchange it
launched with Liazon in September
2012.

Gallagher Benefits Services Inc., the
employee benefits consulting arm of Itas-
ca, Ill.-based brokerage Arthur J. Gal-
lagher & Co., also launched a private
insurance exchange using the Bright
Choices platform, in July 2012.
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Marsh provides
cover for lawyers

Marsh Inc. has unveiled a

new form of insurance pro-

tection that gives individual
lawyers their own professional lia-
bility limits.

Attorney PersonalProtect pro-
vides cover in excess of any profes-
sional liability protection a law
firm purchases to protect individ-
ual lawyers in case their firm’s
underlying protection is exhaust-
ed or ceases to exist, Marsh said in
a statement. The product provides
similar coverage to that found in
Side A directors and officers liabil-
ity policies, Marsh said.

“Although law firms typically
obtain professional liability insur-
ance on a practicewide basis, gen-
uine concerns exist among individ-
ual lawyers regarding the adequa-
cy of shared insurance protection,”
Richard May, errors and omissions
placement practice leader at
Marsh, said in a statement.
“Events such as a firm’s breakup
or bankruptcy, for example, could
lead to professional liability cover-
age being canceled with no extend-
ed reporting period provision to
cover subsequent claims made
against individual attorneys.”

The policy provides $1 million in
coverage for a $2,500 premium,
remains in effect if the insured
lawyer moves to different firms
and includes prior acts, Marsh said.

Marsh forms global surety
bank syndication desk

Marsh Inc. created a global surety bank
syndication desk as part of its surety
growth strategy and hired banking and
insurance expert Manuel Lopez to run it.

Mr. Lopez will report to David C. Moy-
lan, chairman of Marsh’s global surety
practice, and Roy White, CEO for U.K.
specialties, the broker said in a state-
ment.

Previously, Mr. Lopez held senior roles
with Deutsche Bank A.G. and WestLB
A.G., now called Portigon A.G., which
provide global risk distribution pro-
grams through insurance.

He will be based in Diisseldorf, Ger-
many.

“The changed regulatory environment
forces banks to allocate much more cap-
ital in their core lending business, includ-
ing performance bonds, thereby poten-
tially reducing risk appetite and returns
on these transactions,” Mr. Moylan said
in the statement.

BUSINESS INSURANCE

Guidance on biometric
screenings in workplace

A group of national health care orga-
nizations issued a joint report offering
employers guidance on effectively inte-
grating biometric screenings into their
workplace wellness programs.

The report, “Biometric Screenings for
Employers,” outlines best practices for
employers and wellness vendors on a
range of issues regarding the implemen-
tation of workplace biometric screenings,
including data collection methods, work-
force population selection, operational
and administrative issues, privacy con-
sideration and budget limitations.

The report was co-authored by the
American College of Occupational and
Environmental Medicine, the Health
Enhancement Research Organization
and the Care Continuum Alliance; it was
published in the October issue of the
ACOEM’s Journal of Occupational and
Environmental Medicine.

“With the rise of chronic disease in the
United States, and an aging population,
it is imperative that we take steps to
keep our national workforce as healthy
as possible,” ACOEM President Dr. Ron
Loeppke said in a joint statement

The organizations’ report includes
advice for employers on proper collec-
tion and use of specific employee health
metrics, such as weight, body mass
index, blood pressure and cholesterol,
within the confines of state and federal
privacy regulations.

AIR’s cat modeling
platforms certified

AIR Worldwide Corp. announced that
its catastrophe modeling platforms
Touchstone and CATRADER have been
certified as fully compliant with
ACORD’s property exposure standards.

The ACORD catastrophe exposure
reporting standards can be used to sup-
ply a fine level of data granularity at an
aggregated level, AIR said in a statement.

“Fulfilling the ACORD certification
requirements demonstrates AIR’s con-
tinued support for open and industry
data formats to capture and move infor-
mation about property location, building
attributes, and policy coverage terms
throughout the insurance value chain
and into the risk models,” George Davis,
vice president at AIR Worldwide, said in
the statement. “AlR is the first catastro-
phe modeling firm to be certified for
these standards, and we look forward to
continuing our collaboration with
ACORD and other industry organiza-
tions to make data standards more uni-
versal and transparent.”

“To achieve the efficiencies that will
ensure better risk management prac-
tices, it is essential for the insurance
industry to adopt a consistent framework
for the exchange of information about
exposure at risk,” Puneet Bharal, direc-
tor of global development at ACORD, said
in the statement. “There is near univer-
sal call for industry standards for collect-
ing, sharing, and reporting of exposure
data. Throughout the standards develop-
ment process and beyond, AIR has sup-
ported this industry initiative.”

DEALS & MOVES

Aspen forms dedicated
hrokered facultative unit

Aspen Reinsurance, the reinsurance unit of Hamil-
ton, Bermuda-based Aspen Insurance Holdings Ltd.,
formed a dedicated brokered facultative unit within
its U.S. operation called Rock Re.

The unit will operate from Rocky Hill, Conn., and be
led by Russ Wagner as senior vice president and man-
ager. Previously, he was senior vice president and
property facultative manager at Aspen.

In addition, Jim Connors will join Rock Re as vice
president and assistant manager. He previously was
vice president and underwriter at Montpelier Re Hold-
ings Ltd.

Andrew Lombardo, previously vice president and
underwriter at Montpelier, will join Rock Re as assis-
tant vice president.

“Aspen Re has primarily written property faculta-
tive business on a direct basis and, while this will con-
tinue to be a key focus for us, we are establishing Rock
Re with a dedicated team to better serve the needs of
the broker marketplace,” Brian Boornazian, chairman
of Aspen Re, said in a statement.

Equinox Global increases capacity,
adds Lioyd's syndicates

Equinox Global Ltd., a Lloyd’s of London coverhold-
er that specializes in trade credit, has increased its
capacity to $50 million from $35 million and added
three new syndicates to its carrier panel.

Equinox said the increase in capacity would be effec-
tive Nov. 1.

The company said it had added syndicates managed
by Barbican Group, Canopius Group and Chaucer
Holdings P.L.C. to its panel of underwriters that also
includes syndicates operated by Aspen Insurance
Holdings Ltd., Beazley P.L.C., Jubilee Group and Pem-
broke Managing Agency Ltd.

Barbican will supply $5 million of the extra capaci-
ty, Canopius $2 million and Chaucer $1.5 million,
Equinox said.

Aspen, Beazley and Pembroke have agreed to
increase the capacity they supply to Equinox by $6.5
million between them.

Mike Holley, CEO of Equinox, said in a statement
that the coverholder’s capacity now was “significant.”

Equinox is owned by its management and by Beaz-
ley.

(1BE North Amenica partners
with Sedgwick on claims

The claims division of QBE North America, a unit of
QBE Insurance Group Ltd., has partnered with Sedg-
wick Claims Management Services Inc. to be the third-
party administrator associated with QBE’s new claims
administration model.

The partnership between QBE and Sedgwick will
enhance the overall service provided to agents, brokers
and policyholders, Paul Stachura, chief claims officer
for QBE North America, said in a statement. QBE will
work on the delivery of complex and litigated claims
and Sedgwick will manage the balance of the claims.

“Sedgwick’s solid commitment to providing technol-
ogy-enabled claims management solutions will be
enriched by QBE’s outstanding reputation in our
industry. Together, we will serve an ever-growing
national client base,” David A. North, president and
CEO of Sedgwick, said in the statement.
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ALLIED WORLD PRESIDENT
EYES GROWTH N EURDPE, ASIA

What are your ambitions for the
growth of Allied World in the
Europe and Asia regions?

My ambitions are quite simple:

We want to be a lot bigger and
more relevant to both buyers and
brokers than we are at the moment.
That involves underwriting more
products, such as aviation, and to
move away from being a tradition-
al Bermuda excess player into writ-
ing more primary business ... If you
look at Allied World as a compa-
ny, we are still relatively young but
an interesting study in terms of
development. We have managed to
achieve industry-leading growth
without compromising profit. We
typically have had a combined ratio
of about 95%. As ever, with any
underwriting business, it comes
down to the talent that exists (with-
in the business) and hiring star peo-
ple. As we look to build out in
Europe and Asia, it’s not rocket sci-
ence; it’s about underwriting talent.

Allied World Europe has moved
into aviation business recently.
What attracted you to that line and
are there other lines of business in

which you would like to become
involved?

The aviation team that have

joined us (in October, Allied
World announced it had acquired
the renewal rights to the aviation
business written by Markel Inter-
national’s Lloyd’s of London syndi-
cate and European insurer) are
pretty well known to us. Through
our reinsurance operation, we
have been writing quota shares (of
that business). So, we knew the
people, we knew the book of busi-
ness. We felt happy with the talent
and like the fact that it adds prod-

uct depth to our capability. For
Allied World to grow, we know we
need to offer new products to our
broking partners and this was a
good way to do it. In terms of other
lines, we have an excellent reputa-
tion for writing excess casualty,
excess high-hazard property and
will look to develop primary capa-
bilities in those areas. We will
start to become a more traditional
London market-type business.

Are there any particular
geographic areas in which you
would like to grow?

It is important to have a bal-

anced European team. The
market in Europe is very frag-
mented in some ways — it is a dif-
ferent market in, say, Sweden
than in Spain. It is important to
make sure we have a diverse tal-
ent base and people who really
understand the risks. In Septem-
ber, for example, we hired Enrico
Bertagna (who most recently was
head of southern and eastern
Europe and Africa at Lloyd’s of
London) as senior vice president
of business development. He has a
perspective of the Continental

JULIAN JAMES

ALLIED WORLD ASSURANCE
00. HOLDINGS A.G.

European market and has spent
his life in Milan until moving to
London for this role.

How does this role differ from

your previous positions? What
lessons can you bring from those
roles to help you to grow Allied
World?

Someone said to me the other
day that they don’t quite know
whether to view me as a broker, an
underwriter or someone who

Julian James was
appointed president of
Allied World Assurance Co.
Holdings A.G.’s European
platform in February. Mr.
James previously was CEQ
of Lockton International,
the international arm of
brokerage Lockton Cos.
L.L.C. The London-based
executive spoke recently
with Business Insurance
Senior Editor Sarah Veysey
about his plans to grow
Allied World’s business.
Edited excerpts follow.

works in underwriting manage-
ment. What I will say is that I have
spent more than 30 years in the
insurance industry and I feel that
I am an insurance person through
and through. I'm lucky to have
spent time as a broker, within
Lloyd’s and running an insurance
operation. And I've had the expe-
rience of five years working in the
United States. So that gives me a
perspective that allows me to look
at the insurance world from many
different angles.

COMINGS & GOINGS

UP CLOSE: JIM DOVLE

TAMPA, FLA.-BASED MANAGING PARTNER FOR TAMPA OPERATIONS

PREVIOUS POSITION: Tampa, Fla.-based
executive vice president and producer for

Aon Risk Solutions.

LOOKING FORWARD TO: Growing our
business by working with the best insurance

professionals in the state of Florida.

GOALS FOR NEW POSITION: I'm looking
to expand and enhance our brand in Tampa
and western Florida. I want to ensure Willis
is the insurance brokerage of choice in

Tampa.

INDUSTRY OUTLOOK: I am very positive. I think we
are in growth business. We are in a tremendous market in
Tampa. We have a lot of headroom to grow. We are very

bullish and optimistic.

FIRST INDUSTRY JOB: I started with American
International Group Inc. as a trainee in its casualty claims

department in New York.

WHAT SURPRISED ME: The bandwidth of the industry
and its affect on businesses in the world. I was surprised
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Willis North America Inc.

at how important insurance is.

ADVICE: Become a specialist in something.
Learn all you can about one facet of
insurance before you move onto another.
There are no such things as generalists.
Becoming a specialist is where the future is.

OUTSIDE THE INDUSTRY, A DREAM
JOB: I would have loved to have been
involved in the music or the film business.

It's very glamorous.

HOBBIES: Golf, tennis and spending time with my family.

CAN’T-MISS TELEVISION SHOW: “Boardwalk Empire.”
It's based in New Jersey, and I grew up in New Jersey.

FAVORITE BOOK: “Game Change: Obama and the

Clintons, McCain and Palin, and the Race of a Lifetime” by
John Heilemann and Mark Halperin.

FAVORITE MEAL: Pasta.

BUSINESS INSURANCE

THOUGHTS ON SMARTPHONES: They are
tremendously functional and annoying at the same time.

Professional Moves & Promotions

AC

Visit www. bl e.com/C

the weekly email.

BROKERS
Cavignac & Associates
Lockton Cos. L.L.C.
Miller Insurance Services L.L.P.
Willis North America Inc.
Willis North America Inc.
Willis North America Inc.
Willis North America Inc.
Willis North America Inc.
Willis North America Inc.
Willis North America Inc.

INSURERS
Hiscox Ltd.
XL Group P.L.C.
XL Group P.L.C.
XL Group P.L.C.

REINSURERS
Southport Re

ings for a full list of this week’s person-

nel moves and promotions. Check our website daily for additional postings and sign up for

Matt Slakoff
Matt Edelheit
Razi Sulaiman
David Carroll
James Galvin
Jamie Garner
Drew Gunn
Larry Shapiro
Kelly Turezyn
Bruce Whitmore

Angela Adams
Tom Fenner
Gabriel Martinez
Wayne Speeg

Brandon Young

Business Insurance would like to report on senior-level changes at commercial insurance
companies and service providers. Please send news and photos of recently promoted,
hired or appointed senior-level executives to: Kate Shepherd, Business Insurance,

150 N. Michigan Ave., Chicago, Ill. 60601-7524. kshep

hordah

insurance.com.
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KEYNOTE SPEAKER:
MIKA BRZEZINSKI

CO-HOST OF MSNBC'S MORNING JOE

Best-Selling Author of All Things at Once, Knowing Your Value,
and Obsessed: America’s Food Addiction-and My Own

In her first book, A/l Things At Once, she discusses
the challenges of career, family and the news
business. Her second best-seller Knowing Your

Value, discusses perceptions of value and how
successful women today have achieved their deserved recognition and
financial worth in the workplace.

\

FULL-DAY TICKETS ARE AVAILABLE NOW
DON’'T MISS ONE OF THE HOTTEST INDUSTRY
EVENTS OF THE YEAR!

REGISTER TODAY!

7:30 a.m. Networking Welcome Breakfast & Registration

8:15-9:00 am Welcome Keynote Address: Meryle Kaplan, Ph.D.,
Sr.Vice President, Global Member Services, Catalyst

9:00 - 10:00 am Overcoming Unconscious Bias in the Workplace

10:15-11:15am | Achieving Financial Independence

11:30- 12:25 pm | The Chief Executive’s Role in Cultivating Diversity

12:30-1:15 pm Luncheon Keynote Address: Mika Brzezinski
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1:15-3:00 pm Award Luncheon
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For sponsorship and event information, please contact Susan Stilwill, Advertising Sales Director, at sstilwill@businessinsurance.com
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Mr. Edmundson

BY PHILIP EDMUNDSON

Add workers compensation to the list of
insurance issues that are being driven by
the rapid and sustained rise of obesity. The
increase in obesity rates around the world,
and specifically in the United States, offers
great challenges to employers and their
insurers.

The facts are undeniable. The one statistic
that resonates most with me is that today’s
state with the lowest obesity rate, Colorado,
has a rate of obesity that is higher than the
highest obesity rate in any state in 1990. In
other words, Americans today are heavier
than ever, proving that no state is immune
to this trend just because there are more
folks biking or hiking its hills and valleys.

A less well-discussed fact is the impact of
high obesity levels on workers compensa-
tion trends and how our industry may
respond to it. At a recent conference with a
leading workers compensation underwriter,
the audience
heard that work-
ers are getting
older, that older
workers are get-
ting more obese,

Which insurers will carve out a position in
workers comp, with effective logs
nrevention/wellngss strategies, perhaps

WORKERS COMPENSATION

Stepping up to the obesity challenge

who are not obese.

Health insurers, long on the front lines of
obesity warfare, have taken a more pro-
active approach to this challenge. These
insurers have been working for a decade or
more on wellness initiatives to reduce obe-
sity and the chronic diseases that it fosters.
Further, the Patient Protection and Afford-
able Care Act, following insurers’ leads,
allows for health insurance purchasers to
provide greater credits than ever for
employees who follow wellness programs.

While this is a great incentive for employ-
ees to participate in wellness plans, it
seems that there is still little agreement
among academics that anything other than
intensive, expensive intervention programs
can produce long-lasting positive results,
and these programs may not have a posi-
tive payback. The debate on these matters
is active.

Health insurers, to their credit, are at least
fully engaged in this conversation with pol-
icyholders, includ-
ing whether and
how to offer incen-
tives to employers
who deploy well-
ness strategies.
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many other insur-
ers is to exit the
workers comp market in part or in whole.
The American Medical Association’s recent
classification of obesity as a medical disease
will only worsen the fears of comp insurers
that they cannot price enough for claims
trends in workers comp.

Wellness programs focus on helping
employees help themselves. However, for
the workers compensation insurer, the focus
needs to be different. With the recognition
that obesity is a disease, workers comp
insurers will be facing an increase in
the number of claims and will play a major
role in dealing with the medical and econom-
ic burden of obesity. In late 2010, the
Boca Raton, Fla.-based National Council
on Compensation Insurance Inc. also
released research that found the range of
medical treatments and costs, as well as
duration, typically is greater for obese
workers than for those with similar injuries
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chronic disease
control.

Workers comp insurers, on the other hand,
have yet to show any interest in market-
leading engagement in solutions. Don’t get
me wrong — some insurers are trying to tar-
get their case management in order to pro-
vide loss reduction results. But where are
worKkers comp insurers when it comes to
loss prevention? Many seem to be in such a
rush to leave the market that they are miss-
ing the opportunity to succeed in a changing
environment.

The new leaders in workers comp insurers
will address the ‘quality of care’ given to the
obese worker. They will start internally to
educate their claims staff. Claims manage-
ment will incorporate obesity not as a co-
occurring condition, but as a treatable con-
dition that interacts with most work injuries
and illnesses. Nurse case managers and risk
managers together will be proactive in set-
ting up a return-to-work program that rec-

BUSINESS INSURANCE

proactive on loss prevention.

orkers compensation insurers can no longer avoid dealing with the rise of obesity in
W the United States — and exiting the market isn’t the answer. Philip Edmundson,
chairman and CEO of William Gallagher Associates Insurance Brokers Inc., urges workers
comp insurers to seize the opportunities inherent in this changing market and become

ognizes obesity. Workers comp insurers will
seek out the employer’s wellness program
and assist in forming a joint policy of safety
and wellness.

Workers comp insurers will align them-
selves with specialized service provider net-
works that look at diet, nutrition, exercise,
medications and behavior as ways to treat
obesity and develop best practices in weight
maintenance in terms of productivity.

Admittedly, insurers may need some help
from regulators, because there are fears that
insurance commissioners may target insur-
ers that treat claimants in ways that might
be seen as discriminatory. But we seem to
have overcome that hurdle in sensitive ways
in health insurance scenarios. Perhaps reg-
ulators and workers comp insurers need to
buy into a system of win-win solutions for
claimants that address their chronic health
problems effectively while at the same time
addressing their back-to-work issues.

When all insurers, lemming-like, exit a
market, new players eventually find higher
prices and innovative solutions as a means

of producing a profitable growth strategy.
Which insurers will carve out a position in
workers comp, with effective loss preven-
tion/wellness strategies, perhaps partnering
with health insurers and/or health care
providers, to be the leaders of the next
decade in this huge market? The opportuni-
ty awaits those who are bold.

In the end, employers, workers comp
insurers and regulators will face the free-
dom of choice at the foundation of our soci-
ety. Ultimately, the success of a weight man-
agement plan is up to the individual. Also, if
the industry targets obesity only, this can be
discriminatory. Why not smokers or older
workers? They also affect worker’s compen-
sation costs.

Which workers comp insurer will lead the
way in a well-thought-out, new-thinking
wellness/safety program?

Philip Edmundson is the chairman and
CEO of William Gallagher Associates
Insurance Brokers Inc. He can be reached at
617-261-6700 or pedmundson@wgains.com.



WILLIS: Broker facilities at Lloyd’s raise underwriter concerns

Continued from page 4

property/casualty, marine, energy
and facultative reinsurance for
London subscription market busi-
ness. The brokerage said the
capacity allocated to each line of
business would reflect market con-
ditions.

“The proposition of access to
whole portfolios of business has
proven to be very appealing to cap-
ital providers,” Steve Hearn, CEO
of Willis Ltd., said in a statement.
“We have attracted high-quality
capital from around the world:
insurers who wish to provide addi-
tional capacity to the specialty
market or expand into new lines of
business or territories, and rein-
surers who want to enter the mar-
ket in a cost-effective way.”

WHAT'S OFFERED

Willis said its facility will offer the
following follow-market capacity
for London subscription market
business:

M Aviation

M Space

M Construction

M Specialty property/casualty
B Marine

M Energy

M Facultative reinsurance

The facility will provide policy-
holders with additional capital and
they “will benefit from increased
price competition and faster place-
ments and claims agreement,” the
statement said.

A spokesman for Willis said the
facility likely would start under-
writing in the coming weeks.

High-profile moves

While follow-market facilities
have been set up before in London,
the high-profile announcements by
Willis and Aon have created a stir.

The Aon facility has drawn criti-
cism from some senior figures in
the Lloyd’s market who say it
dilutes underwriting expertise.

Aon, however, says the facility
has been well-received by its
clients as an efficient way to bring
more highly rated capacity to busi-
ness placed in the London market.

One London market broker, who
asked not to identified, said such
facilities are “not necessarily a bad
thing,” and can bring extra capac-
ity where it is needed, such as for
offshore energy business.

But concerns will arise if these
facilities are seen as a “free rider”
on the expertise of Lloyd’s, he said.

The arrangements could raise
some questions for insurers, said
Stefan Holzberger, managing
director-analytics, EMEA at A.M.
Best Co. in London.

“For insurers that are involved
in the new contracts, A.M. Best
would become concerned if they
lose underwriting control,” he
said. “Should history repeat

itself—as was the case in the late
1990s and early 2000s when many
specialty companies in the Unit-
ed States and several Lloyd’s syn-
dicates gave their pens to U.S.
managing general agents, which
were volume-driven and not
focused on underwriting profits —
the consequences could be disas-
trous.”

Mr. Holzberger added, though,
that for insurers participating in
such programs, and other insurers
more generally, the change in bro-
ker placements could have some
positive implications.

“For example, insurers that are
part of the facilities may benefit
from a reduction in acquisition
costs,” he said. “Such partnerships
with brokers can result in good
business flow and provide risk
diversification.”

“Co-insurance per se is not only
not a problem, it’s the basis on
which the London insurance mar-
ket actually exists,” said Stuart
Shipperlee of London-based Lit-
mus Analysis, an insurance con-
sultancy.

“Broker facilities are therefore
an overall positive or negative
dependent on two issues: namely
where and how the underwriting
is controlled and the quality of the
security of the broker facility fol-
low market.

“So, if a broker-generated facili-
ty relies on London-based under-
writing knowledge and controls
and has healthy security, that’s a
good thing overall, even if it pre-
sents a competitive threat to indi-
vidual organizations,” he said.

There are questions, however,
about how the facilities could
affect smaller Lloyd’s syndicates.

“Those insurers that are deemed
to be offering limited added value
at the bottom end of slips may be
removed from contracts,” said Mr.
Holtzberger of A.M. Best.

Consequently, smaller syndi-
cates and London market insur-
ance companies could lose busi-
ness, he said.

“What could make it more chal-
lenging for smaller players is that
the major brokers feel less pres-
sure to keep them onside as a mar-
ket for their business overall,” Mr.
Shipperlee said.

But he added, “We shouldn’t lose
sight of the fact, however, that it’s
really the buyer’s choice where the
business is placed, not the bro-
ker’s.”

One London market underwrit-
ing source, who said his company
had looked at participating in
Willis Global 360 and other facili-
ties, but was not taking part at this
time, said such mechanisms are “a
normal extension of market prac-
tice and negotiations.”

He said insurance buyers need to
feel comfortable with the level of
underwriting and claims delega-
tion such facilities involve, and
accept that the motivation of a bro-
ker putting together such a facili-
ty will not be the same as the moti-
vation of a participating under-
writer.

“The proposition of access to whole portfolios of husiness has
proven to be very appealing to capital providers. We have attracted
high-guality capital from anound the world: insurens who wish to
provide additional capacity to the specialty market or expand into
new lines of business o ternitonies, and reinsurers who want to
enten the market in a cost-effective way.”

Steve Hearn, Willis Ltd.

BLOOMBERG
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of London
syndicates risk
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IRS focus on captives raises concerns for 831(h) owners

BY RODD Z0LKOS

CHICAGO — Small captive
insurance companies eligible for
the Internal Revenue Code’s 831(b)
tax election have been a major fac-
tor in the pace of new captive for-
mations in recent years, but 831(b)
captive owners have to be careful
to avoid running afoul of IRS
guidelines, experts say.

The IRS is showing increased
interest in captives lately, includ-
ing a heightened focus on 831(b)s,
observers say.

“The IRS has never liked cap-
tives,” said Charles J. Lavelle,
partner at law firm Bingham
Greenebaum Doll L.L.P. in
Louisville, Ky. “They are much
more active on audit these days.”

Under IRC Section 831(b), insur-
ance companies with no more than
$1.2 million in annual written
premium pay no tax on their
underwriting profits. Multiple
insurers owned by related parties
have an aggregate $1.2 million
limit, according to Ernest C.
Achtien, chief financial officer at
Captive Resources L.L.C. in
Schaumburg, 1L

“The rules are Kkind of picky and
you just have to watch it,” Mr.
Achtien said. “First and foremost,
it has to be a good insurance com-
pany,” he said. “You have to have
a non-tax business purpose. You
have to be transferring true insur-
ance risk.”

The comments were made at

Self-Insurance Institute of Ameri-
ca Inc.’s Annual National Educa-
tional Conference & Expo last
month in Chicago.

While the small 831(b) captives
are a fast-growing segment of the
captive insurance market — Mr.
Achtien said he has heard anecdo-
tally that there are 3,000 831(b) cap-
tives and others suggest the num-
ber is even greater — panelist Jef-
frey K. Simpson, director at law
firm Gordon, Fournaris & Mam-
marella P.A. in Wilmington, Del.,
said most regulators don’t keep
track of the number of captives in
their domicile that make an 831(b)
election.

“For the most part, nobody’s
really keeping track,” Mr. Simpson
said. Of the regulators he’s inter-
viewed, only one said the domicile
tracks the number of captives
making an 831(b) election, he said.

Every regulator he spoke to said
his or her domicile makes no
exceptions or accommodations to
attract 831(b) captives, even those
whose statutes provide some relax-
ation of standards for small insur-
ance companies, Mr. Simpson said.

States that do the most 831(b)
business seem to be those most
likely to be asked to consider less
traditional captive ownership
arrangements, Mr. Simpson said.
His discussions with regulators
showed that states that do signifi-
cant 831(b) business allow the cap-
tive to be owned outside the corpo-
rate chain, such as by a trust or for
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The Self-Insurance Institute of America Inc.’s annual National Educational
Conference & Expo was held last month in Chicago.

the benefit of the founder’s heirs,
he said. Conversely, regulators in
states that do not do significant
831(b) business told him they’d
never been asked to consider such

arrangements.

And of the regulators he dis-
cussed 831(b) issues with, only one
looked closely at IRS guidance and
expected captives to follow it. The

others said they focus only on cap-
tives’ solvency, liquidity and poli-
cyholder protection, Mr. Simpson
said.

Mr. Lavelle said he thinks much
of the IRS’ increased attention to
captives recently is an attempt to
“fill in the gaps” between previous
revenue rulings.

Among the frustrations for cap-
tives in trying to pass IRS muster
is that, among the agency’s guide-
lines for companies looking for
insurance company treatment, is
that the company take on “insur-
able risk” rather than “business
risk,” Mr. Lavelle said.

“The really frustrating thing is
they haven’t defined business
risk,” he said.

The IRS is also likely to interpret
the absence of claims as a lack of
true risk transfer to the captive,
Mr. Lavelle said. “Here’s what the
service really doesn’t like: They
don’t like it when you buy insur-
ance and there are no claims,” he
said. “They equate that with no
risk.” He advised captive owners
to make claims if a loss occurs and
pay claims if they’re valid.

John T. Naughton, principal at
Keystone Risk Partners L.L.C. in
Conshohocken, Pa., moderated the
session.

SIIA’s 33rd National Educational
Conference & Expo drew approxi-
mately 1,600 attendees to the Sher-
aton Chicago Hotel & Towers Oct.
21-23. Next year’s event is sched-
uled for Oct. 5-8 in Phoenix.
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improve their own pricing, said
Stanford A. Smith, predictive ana-
lytics manager for the Northeast
region at consultancy Milliman Inc.
in Wakefield, Mass. “You’ll be
much more informed,” he said. “I
look at it as managing the under-
writing process with intelligence
that’s not been available before. It
affects both the selection and
guides the pricing process.”

Mike Crandall, founder and
owner of Covenant Risk Partners
Inc. in Norcross, Ga., said self-
insured groups should see predic-
tive models as a tool that can help
make them more competitive with
insurers. “This is an opportunity to
bring improvements though simi-
lar modeling techniques to both
sides of the equation, so you have
improved risk selection, more
appropriate pricing and you’re
doing ... smarter things sooner on
the claims side to help over time
improve the profitability of the
business you have,” he said.

The predictive modeling panel
was moderated by Kimble E. Coak-
er, CEO and administrator of the
Alabama Trucking Association
Workers Compensation Fund in
Montgomery, Ala.

In another SIIA conference ses-

sion, panelists said group captives
can provide stability for small to
midsize employers that seek to
avoid fluctuating prices in the tra-
ditional workers comp market.

Tom Schmidt, vice president and
general manager of Walford, Iowa-
based Gordon Sevig Trucking Co.,
said his company has belonged to
the Traffic Insurance Ltd. group
captive for 20 years. Gordon Sevig
no longer shops for traditional
workers comp insurance because
the company has been able to
manage its comp claims within the
captive and control its costs.

“I know what my cost is going to
be by the time it comes around per
my losses over the past five
years,” said Mr. Schmidt, whose
company has about 180 employees.

Tony Griffin, president of Char-
lotte, N.C.-based Griffin Masonry
Inc., said being in a group captive
has increased his firm’s profits by
about 2% by reducing his workers
comp insurance costs. Griffin
Masonry and two affiliated busi-
nesses have about 800 employees
covered by the Archway Insur-
ance Ltd. group captive.

“It has stabilized our rates,” said
Mr. Griffin, whose firms joined
Archway in 2005. “We don’t have
the swings that happen (in the tra-
ditional comp market), and it has
given us, we think, a competitive
advantage. We haven’t shopped
our rates in about three years.”
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IN THE MATTER OF THE LIQUIDATION OF
CENTENNIAL INSURANCE COMPANY
Supreme Court of the State of New York
County of New York, Ir_\r(fex No.: 402424/10

Pursuant to an order of the Supreme Court of the
State of New York, County of New York (“Court”), en-
tered on April 27,2011 (“Liquidation Order”), the Su-
perintendent of Insurance of the State of New York
and his successors in office were appointed as lig-
uidator (“Liquidator”) of Centennial Insurance Com-
pany (“Centennial”) and, as such, has been directed
to take possession of Centennial’s property and lig-
uidate its business and affairs pursuant to Article 74
of the New York Insurance Law (“Insurance Law”).
The Superintendent of Financial Services of the State
of New York has now succeeded the Superintendent
of Insurance as Liquidator of Centennial. The Lig-
uidator has, pursuant to Insurance Law Article 74,
appointed Michael J. Casey, Acting Special Deputy
Superintendent (“Acting Special Deputy”), as his
agent to liquidate the business of Centennial. The
Acting Special Deputy carries out his duties through
the New York Liquidation Bureau, 110 William Street,
New York, New York 10038. The Liquidator sought
and obtained an order setting a bar date, but notice
of the application thereof was inaccurate and there-
fore the Liquidator has filed an Order to Show Cause
with supporting papers seeking an order: (i) vacating
the order, signed by the Court on September 18,
2013, establishing September 30, 2013 as the bar
date in this proceeding; (ii) establishing December
15, 2013, as the bar date (“Bar Date”) for the pre-
sentment to the Liquidator of all claims against Cen-
tennial or its insureds other than the Liquidator's
claims for administrative expenses and January 16,
2015 as the last date on which the holder of such a
claim against Centennial or its insureds submitted
by the Bar Date, other than the Liquidator’s claims
for administrative expenses, may submit to the Lig-
uidator proof, including all facts regarding such claim,
in support of the allowance of such claim; and (iii)
providing for such other and further relief as the Court
may deem just and proper.

A hearing is scheduled on the Order to Show
= Cause on the 19th day of November, 2013, at
11:00 a.m., before the Court at the Courthouse, IAS
Part 15, Courtroom 327, 80 Centre Street, New
York, New York. If you wish to object to the relief
sought, you must serve a written statement setting
forth your objections and all supporting documen-
tation upon the Liquidator and Clerk of the Court,
. at least seven days prior to the hearing. Service on
— - the Liquidator shall be made by first class mail at

2 the following address: Superintendent of Financial
Services of the State of New York as Liquidator of
Atlantic Mutual Insurance Company, 110 William
Street — 15th Floor, New York, New York 10038, At-
tention: General Counsel

The Order to Show Cause and supporting papers

e are available for inspection at the above address.

# In the event of any discrepancy between this notice
Ly and the documents submitted to Court, the docu-
ments control.

Requests for further information should be di-
rected to the New York Liquidation Bureau, Creditors
and Ancillary Operations at (212) 341-6589.

Dated: October 8, 2013,Benjamin M. Lawsky Su-
perintendent of Financial Services of the State of
New York as Liquidator of Centenniel Insurance
Company.

IN THE HIGH COURT OF JUSTICE
No. 6837 of 2013
CHANCERY DIVISION
COMPANIES COURT
IN THE MATTER OF

CHEVANSTELL LIMITED
AND
R&Q INSURANCE (MALTA) LIMITED
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AND
IN THE MATTER OF PART VII OF THE FINANCIAL SERVICES AND MARKETS ACT 2000
TRANSFER OF INSURANCE BUSINESS

NOTICE IS HEREBY GIVEN that, by application issued on 4 October 2013, Chevanstell Limited
(Chevanstell) and R&Q Insurance (Malta) Limited (R&Q Malta) applied to the High Court of Justice of
England and Wales for, amongst other things, an order under Section 111(1) of the Financial Services &
Markets Act 2000 (the Act) sanctioning an insurance business transfer scheme (the Scheme) providing for
the transfer of certain lines of insurance business to R&Q Malta and for an order making provision under
Section 112 of the Act.

The business included in the proposed transfer (the Transferring Business) comprises all of the general
insurance and reinsurance business of Chevanstell. The Transferring Business includes business transferred
to Chevanstell by the following insurers:

1 Baltica Insurance Company (UK) Limited;
2 Colonia Versicherung AG;

3 Nordstern Allgemeine Versicherung AG;
4 Arran Insurance Company Limited.

If you are in any doubt as to whether your (re)insurance policy is included in the proposed transfer please
contact Chevanstell, at the address and reference set out below.

Copies of a report on the terms of the Scheme prepared by an independent expert in accordance with
section 109 of the Act (the Scheme Report) and copies of a statement setting out the terms of the Scheme
and containing a summary of the Scheme Report may be obtained, free of charge, by telephoning 020 7780
5922, or by emailing chevanstell@rgih.com, or by writing to Chevanstell at 110 Fenchurch Street, London,
EC3M 5JT, Ref Paul Corver. Alternatively, these documents may be downloaded from the website:
http://www.rgih.com/news-events/chevanstell-part-vii-transfer/

Anyone who has questions regarding the proposed transfer or who requires any further information
regarding the transfer may also contact Chevanstell at the above telephone number or address.

The application will be heard on 20 December 2013 before a Judge of the Chancery Division of the High
Court at 7 Rolls Building, Fetter Lane, London, EC4A 1NL, United Kingdom. Any person who alleges that he
or she would be adversely affected by the carrying out of the Scheme is entitled to:

(i) appear at the hearing and make representations in person;

(ii) instruct a barrister or solicitor advocate to appear at the hearing and make representations on his/her
behalf; or

(iii) make representations in writing.

If you intend to appear at the hearing in person, or to instruct someone to appear on your behalf, you are
requested to give notice of your intention to do so in writing, setting out the reasons why you believe you
may be adversely affected.

You are requested to send such notice, or if you are not intending to appear in person or by your legal
representative, any written representations that you may have, to Chevanstell at the above address or to
Clyde & Co LLP, The St Botolph Building, 138 Houndsditch, London, EC3A 7AR (ref: G Quirk 1213954). Please
provide such notice or such written representations by close of business on 12 December 2013.

If the Scheme is sanctioned by the Court, it will result in the transfer of all the contracts, property, assets
and liabilities of Chevanstell to R&Q Malta notwithstanding any restriction or right that might otherwise apply
in relation to such transfer. Any such restriction or right will only be enforceable to the extent the order of
the Court makes provision to that effect.

Clyde & Co LLP, The St Botolph Building, 138 Houndsditch, London,
EC3A 7AR. Solicitors to Chevanstell and R&Q Insurance (Malta) Limited (Ref: G Quirk 1213954)

IN THE MATTER OF THE LIQUIDATION OF
GRAND CENTRAL ASSURANCE CORPORATION
Supreme Court of the State of New York
County of New York, Index No.: 451373/2013

NOTICE OF LIQUIDATION ORDER

Benjamin M. Lawsky, the Superintendent of Financial
Services of the State of New York (the “Superinten-
dent”), in his capacity as court-appointed liquidator
(in such capacity, the “Liquidator”) of Grand Central
Assurance Corporation (“GCAC”), hereby gives you
notice that on September 24, 2013, the Honorable
Doris Ling-Cohan of the Supreme Court of the State
of New York, County of New York signed an order (the
“Liquidation Order”): (i) appointing the Superintendent
and his successors in office as Liquidator of GCAC;
(i) authorizing and directing the Liquidator to imme-
diately take possession of GCAC’s property, liquidate
GCAC’s business and affairs, and dissolve GCAC'’s
corporate charter; and (jii) authorizing and directing
the Liquidator to take possession of GCAC’s books,
files, records and other property, wherever located.
The Liquidation Order also provides for certain injunc-
tive relief, which the Liquidator believes is in the best
interest of the GCAC estate. In accordance with Sec-
tion 7432(b) of the New York Insurance Law, all
claims against GCAC must be presented to the Lig-
uidator by no later than February 10, 2014.

Please take notice that a copy of the Liquidation
Order has been posted at http://www.nylb.org/ Doc-
uments/GCAC_Liquidation_OrderAm.pdf.

Requests for further information or questions should
be directed to (212)341-6138 or to ehong@nylb.org.

Dated: October 9, 2013, Benjamin M. Lawsky, Su-
perintendent of Financial Services of the State of New
York as Liquidator of Grand Central Assurance Cor-

poration.

IN THE MATTER OF THE LIQUIDATION OF
ATLANTIC MUTUAL INSURANCE COMPANY
Supreme Court of the State of New York
County of New York, Index No.: 402424/10

NOTICE

Pursuant to an order of the Supreme Court of the
State of New York, County of New York (“Court”), en-
tered on April 27,2011 (“Liquidation Order”), the Su-
perintendent of Insurance of the State of New York
and his successors in office were appointed as lig-
uidator (“Liquidator”) of Atlantic Mutual Insurance
Company (“Atlantic Mutual”) and, as such, has been
directed to take possession of Atlantic Mutual’s prop-
erty and liquidate its business and affairs pursuant
to Article 74 of the New York Insurance Law (“Insur-
ance Law”). The Superintendent of Financial Serv-
ices of the State of New York has now succeeded the
Superintendent of Insurance as Liquidator of Atlantic
Mutual. The Liquidator has, pursuant to Insurance
Law Article 74, appointed Michael J. Casey, Acting
Special Deputy Superintendent (“Acting Special
Deputy”), as his agent to liquidate the business of
Atlantic Mutual. The Acting Special Deputy carries
out his duties through the New York Liquidation Bu-
reau, 110 William Street, New York, New York 10038.
The Liquidator sought and obtained an order setting
a bar date, but notice of the application thereof was
inaccurate and therefore the Liquidator has filed an
Order to Show Cause with supporting papers seeking
an order: (i) vacating the order, signed by the Court
on September 17, 2013, establishing September 30,
2013 as the bar date in this proceeding; (i) estab-
lishing December 15, 2013, as the bar date for the
presentment to the Liquidator of all claims against
Atlantic Mutual or its insureds other than the Liquida-
tor’s claims for administrative expenses; and (iii) pro-
viding for such other and further relief as the Court
may deem just and proper.

A hearing is scheduled on the Order to Show
Cause on the 19th day of November, 2013, at
11:00 a.m., before the Court at the Courthouse, IAS
Part 15, Courtroom 327, 80 Centre Street, New
York, New York. If you wish to object to the relief
sought, you must serve a written statement setting
forth your objections and all supporting documen-
tation upon the Liquidator and Clerk of the Court,
at least seven days prior to the hearing. Service on
the Liquidator shall be made by first class mail at
the following address: Superintendent of Financial
Services of the State of New York as Liquidator of
Atlantic Mutual Insurance Company, 110 William
Street — 15th Floor, New York, New York 10038, At-
tention: General Counsel

The Order to Show Cause and supporting papers
are available for inspection at the above address.
In the event of any discrepancy between this notice
and the documents submitted to Court, the docu-
ments control.

Requests for further information should be di-
rected to the New York Liquidation Bureau, Creditors
and Ancillary Operations at (212) 341-6589.

Dated: October 8, 2013,Benjamin M. Lawsky Su-
perintendent of Financial Services of the State of
New York as Liquidator of Atlantic Mutual Insurance
Company.

Need fo Publish a
Legal Notice,
Announcerment

Help Wanted or REP

Contact
Monique Murray at
212-210-0129

State of Hawaii
Department of Commerce & Consumer Affairs * Insurance Division
Captive Insurance Administrator

The State of Hawaii, Department of Commerce and Consumer Affairs, Insurance Division, under
the direction of the Insurance Commissioner, is actively seeking a qualified individual to fill its
exempt Captive Insurance Administrator position. The duties include overseeing all aspects of the
administration of the captive insurance program including the licensing, regulation and
development of the captive insurance industry in the State of Hawaii.
Interested candidates should submit their resumes and salary requirements, by November 30,
2013, to the following:

The Honorable Gordon Ito

Insurance Commissioner

State of Hawaii, Insurance Division

335 Merchant Street, Room 213

Honolulu, Hawaii 96813

REQUEST FOR PROPOSALS

First Mutual Transportation Assurance Company (“FMTAC"), a New York
State-licensed captive insurance subsidiary of the Metropolitan Transportation
Authority (“MTA"), is soliciting responses from qualified firms to provide general
risk financing advisory services, legal services, initial purchasing and structuring,
risk modeling in connection with Insurance-Linked Securities (“ILS”) transactions.

To secure copies of the request for proposals (RFP #13243) please contact
Yuliana Konovalova at MTA Procurement, 333 W 34th St, NY, NY 10001 via
e-mail ykonoval@mtabsc.org or by phone (646) 376-0076. Pick up or view
the RFP between 9:30 a.m. - 4:30 p.m., weekdays (except holidays) or
have them mailed to you. The RFP will also be available on the MTA
website, www.mta.info. The RFP is expected to be available on or about
October 28, 2013. All questions concerning this RFP should be directed to
Yuliana Konovalova.

Proposals are due by 4:00 p.m. (EDT) on Thursday, November 14, 2013.
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ASHRM: Health care providers face up to workplace violence

Continued from page 4

annual conference, held Oct. 27-30
in Austin, Texas.

Richard D. Sem, president of
Lake Geneva, Wis.-based Sem
Security Management, offered
advice for health care systems that
are looking to prevent violence in
their workplaces. Mr. Sem, who
provides security consulting for
health care organizations, said he
has seen an increase in “rude and
aggressive” behavior at hospitals.

Mr. Sem said that risk managers
should develop close relationships
with internal security managers,

as well as police or sheriff’s depart-
ments in their communities.

“You need to have that liaison
with your local law enforcement
agencies,” Mr. Sem said. “They
need to know you, they need to
know your plans, they need to tour
your facility, they need to have
layouts, (and) they need to know
what you’re going to do in case of
violence and what their relation-
ship is. They can be a great
resource.”

Mr. Sem recommended limiting
the number of entrance points in
hospitals, and recommended hav-
ing people greet visitors as they

enter facilities. By establishing
contact with people entering the
hospital, Mr. Sem said staff can
make an early assessment of
whether a person might pose a
threat of violence.

‘How can i help you?”

“I think the most powerful five
words in security are ‘How can I
help you?”” Mr. Sem said. “They’re
not a threatening question, (and)
most ... people coming in will
appreciate the question. But it’s a
good way of assessing what people
might be up to.”

Mr. Sem also recommended pro-
viding security training for all
employees in medical facilities.

“Your staff needs to have respon-
sibility,” he said. “Often when I
talk to nurses and physicians,
they’ll say, ‘It’s not our job, it’s
security’s job.” Well, it is their job
really. It’s part of their role.”

In another ASHRM conference
session, a joint study by Aon Risk
Solutions and ASHRM showed
that medical malpractice claim fre-
quency is expected to remain flat
in the next year, while the cost of
med mal claims has seen the
smallest increase in more than a

Members Voice the

Value of RIMS
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decade.

The study projected no increase
in hospital professional liability
claim frequency for 2014. Mean-
while, med mal claim severity,
including defense costs, is growing
by 2.5% annually, which is the low-
est rate of severity growth in the
report’s 14-year history.

“This risk appears to be fairly
under control and fairly stable,”
said Erik Johnson, Raleigh, N.C.-
based health care practice leader
for Aon Risk Solutions’ actuarial
and analytics practice, in a presen-
tation at the ASHRM conference.

The report estimated that med
mal claims in 2014 will represent 60
cents in costs for every $100 of hos-
pital revenue, or $135 per average
hospital admission. Hospitals have
been reducing med mal costs in
part by improving patient safety
and self-insuring to cover malprac-
tice claims, the study said.

Aon and Dublin-based insurer
and reinsurer Beazley P.L.C. also
performed an analysis of high-
severity med mal claims with costs
of more than $2 million.

Valentina Minetti, London-based
underwriter and pricing actuary
for Beazley’s health care specialty
lines, told ASHRM conference
attendees that Washington,
Philadelphia, and Cook County, IIL.,
had the highest frequency of high-
severity med mal claims.

However, she noted that states
with tort reform laws, such as Cal-
ifornia and Maryland, have seen a
recent increase in med mal claim
severity that is steeper than the
national trend.

Beazley claims managers “are
seeing record verdicts in states
that are not necessarily the usual
suspects,” Ms. Minetti said. “States
like Wyoming, Maine, Virginia
and Colorado have all had state-
record verdicts in the last 12 to 24
months.”

About 3,000 people attended this
year’s ASHRM conference. Next
year’s conference is set to be held
Oct. 26-29 in Anaheim, Calif.

INDEX

Issue of November 4

ADVERTISER PAGE #

About Your Benefits ............... 41
ACE 15
AlG o Cover 4
Allied World Assurance ........ Cover 3
Berkshire Hathaway .......... Cover 2
Business Insurance . .20, 31, 33, 35, 43, 45
CN.A.Insurance ...........ooou.n 19
Chubb ... 9
Discovery Benefits ................. 37
Florida State University ............ 41
The Institutes ................ ... 27
Liberty Mutual .............. ... ... 5
Milliman ... 13
Navigators .........cooiiian.n. 23

OneBeacon Professional Insurance . .17A-B

QBE ..o 24/25
Risk & Insurance Management Society .40
St. John's University ................ 2
SWISSRE .. vv i 29
Westrope & Associates ............. 38
XLInsurance ...l 21
Zurich North America ............... 7




REFORM: Bipartisan support grows

Continued from page 1

pay afine have received bipartisan
support.

In addition, some earlier propos-
als, such as one introduced in June
that would ease a health care law
requirement that employers offer
coverage to full-time employees or
pay a penalty, now have support
from members of both political
parties.

Even the regulatory agencies
seem more open to consider
changes to the law.

For example, the U.S. Depart-
ment of Health and Health Ser-
vices disclosed last week that it
will propose a slight relaxation of
a provision that requires all health
care sponsors to pay a so-called
reinsurance fee effective next year
to partially offset costs incurred by
insurers covering high-cost indi-
viduals buying coverage in public
exchanges.

Whether these new bipartisan
steps — and perhaps others yet to
come — to amend the law will be
backed by congressional Republi-
can and Democratic leaders, as
well as the Obama administration,
remains to be seen.

Hurdles remain

Some Washington observers say
forging bipartisan agreements to
amend the health care reform law
still faces rough sledding.

“There still is no widespread
appetite” in Congress to amend
the law, said Gretchen Young,
senior vice president of health care
policy at the ERISA Industry Com-
mittee in Washington.

“In the current political climate,
it still is very unlikely, if not impos-
sible, to address needed” changes
to the law, said Eric Zimmerman,
a partner with McDermott, Will &
Emery L.L.P. in Washington.

Others say legislative changes
are possible.

“There could be opportunities for
some bipartisan agreements,” said
Geoff Manville, a principal with
Mercer L.L.C. in Washington.

It was only a couple of years ago
when Republicans and Democrats
were able to work together on
making health care reform law
changes. For example, in 2011,
Congress, with little dissent,
approved a measure repealing a
provision that would have
required employers to offer low-
wage employees company-paid
vouchers to buy coverage in pub-
lic health insurance exchanges.

Business groups strongly
opposed the requirement, arguing
that it would boost employer costs
and add administrative complexity.

In 2011, Congress also agreed on
another tweak to the law, repeal-
ing a provision that would have
required employers to furnish
Form 1099s if they did more than
$600 in business with a corporate
vendor.

Since those attempts two years
ago, bipartisan efforts to amend
ACA have largely dried up.

AP PHOTO

President Barack Obama spoke at Boston’s historic Faneuil Hall last week

about the federal health care law.

Now some Republicans and
Democrats are joining forces in the
wake of a politically unpopular
move by Republicans last month,
when they blocked for two weeks
legislation to keep the federal gov-
ernment fully running as leverage
for repealing the health reform
law, are focusing on targeted
changes to it.

For example, last week Reps.
Ami Bera, D-Calif., and Charles
Boustany, R-La., co-sponsored leg-
islation that would delay a provi-
sion that imposes a new tax on
health insurers until 2016, a two-
year delay.

“We need to work together to fix
the areas of it that are problemat-
ic and make it work better for the
American people,” Rep. Bera said
in introducing the bill.

By delaying the tax, which Rep.
Bera said insurers would pass on
to employers and individuals in
the form of higher premiums,
health insurance markets would
have more time to stabilize while
providing immediate relief to buy-
ers, he said.

Full-time employee

In addition, Sen. Susan Collins, R-
Maine, has secured support from
several congressional Democrats,
including Sens. Jon Donnelly, D-
Ind., and Joe Manchin, D-W.Va.,
for her proposal that would amend
the law’s definition of a full-time
employee, shielding more employ-
ers from a fine imposed by the law.

Under the law, employers are
required to offer qualified cover-
age to full-time employees —
defined as those working an aver-
age of 30 hours per week — or be
liable for a $2,000 penalty per
employee in 2015.

Under the Collins bill, the defini-
tion of full-time employees would
be those working an average of 40
hours per week.

Experts say without a change in
law, some employers will reduce
hours worked by employees whom
they consider to be part-time, such
as those working 35 hours a week
or less and have not extended
health care coverage, to below the
30-hour threshold set in the law to
avoid the $2,000 penalty.

“Traditionally, employers have
required employees to work more
than 30 hours a week to be eligi-
ble for benefits,” said Amy Bergn-
er, managing director of human
resources solutions at Pricewater-
houseCoopers L.L.P. in Washing-
ton.

Without amending the law, some
employers would reduce employ-
ees’ hours, which was not the
intent of the law, Ms. Bergner
added.

Federal lawmakers aren’t the
only ones who will be shaping the
health care reform law in the com-
ing months.

A federal judge in Washington,
for example, said he will rule early
next year on a suit challenging an
Internal Revenue Service rule that
says federal premium subsidies
are available to lower-income
uninsured individuals seeking cov-
erage in public insurance
exchanges.

The plaintiffs argue that under
the law, the subsidies are avail-
able only in state exchanges and
not the 34 states where the feder-
al government established
exchanges after the states
declined to do so.

If the plaintiffs prevail, millions
of people living in states that
declined to set up exchanges
would lack access to premium sub-
sidies, making it unlikely that the
law’s central purpose of signifi-
cantly reducing the number of
uninsured would be achieved.

In 2012, 48 million U.S. residents
were uninsured, according to the
U.S. Census Bureau.
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INTERNATIONAL FEDERAL REGULATIONS

VIEWED WITH WARY EVE BY INSURERS

Reqgulatory overreach seen as primary threat to insurance industry

BY BILL KENEALY

BOSTON — As a highly regulat-
ed industry, the property/casualty
insurance sector confronts a
degree of regulatory risk in daily
operations.

Indeed, Property Casualty Insur-
ers Association of America Presi-
dent David Sampson recently sin-
gled out risk emanating from a
“rising tide” of regulatory initia-
tive as a primary threat to the
industry.

“What we must guard against
are policies that work to hinder the
viability of a competitive private
insurance market,” he said.
“Namely, regulatory overreach by
state, federal and international
officials and laws that undermine
a (property/casualty) company’s
ability to operate on actuarially
sound principles and that interfere
with market dynamics.”

Nonetheless, Mr. Sampson also
cited areas where government
inaction was a threat to the indus-
try, such as the ongoing uncertain-
ty surrounding the National Flood
Insurance Program and the soon-
to-expire Terrorism Risk Insur-
ance Program Reauthorization Act
as examples.

Mr. Sampson’s comments were
made at the PCI’s annual meeting
held Oct. 20-23 in Boston.

Peter Raab, senior vice president
and head of property underwriting
regional clients at Princeton, N.J.-
based Munich Reinsurance Amer-
ica Inc., noted that the time
remaining to renew the Terrorism
Risk Insurance Program Reautho-
rization Act was dwindling as
renewal season approaches.

“We are pushing for renewal of
this backstop and would like to see
a decision as soon as possible,” Mr.
Raab said. “Our concern is that we
may not have a decision from

PCI CHAIRMAN'S
AGENDA

Robert
Restrepo,
new
chairman of
the Property
Casualty
Insurers
Association
of America,
has three
main
priorities for
his one-year term that began at the
group’s annual meeting Oct. 19-23
in Boston. They are:

Mr. Restrepo

M Help achieve bipartisan
consensus for Congress to
extend the Terrorism Risk
Insurance Act, which is set to
expire on Dec. 31, 2014.

B Preserve underwriting integrity
and provide private market
solutions to property insurance,
particularly in regard to coastal
exposures.

M Defend the integrity of a state-
based insurance regulatory
system from threats at the
international and federal level.

Washington by the end of the year,
but we are optimistic that it will be
renewed in some shape or form.
We have terrorism exposures in
our insurance and reinsurance
portfolios that are manageable ...
but without a government back-
stop, it will be difficult to provide
that support going forward.”

William Donnell, Armonk, N.Y.-
based president of U.S.
property/casualty and managing
director, Americas for Swiss Re
Ltd., agreed that the need for a
decision regarding TRIA was
imperative, noting that every pol-
icy that renews after Jan. 1, 2014,
will have exposures that go
beyond the expiration date of
TRIA on Dec. 31, 2014.

“The policies that start renewing

MICHAEL MARCOTTE

David Sampson says too much financial regulation coupled with inadequate government movement on natural
catastrophes and terrorism pose threats to the industry.

on Jan. 1 will be affected,” he said.
“Clients are trying to figure out a
Plan B if TRIA is not renewed.”

Much like TRIA, there also was
concern surrounding the NFIP. Mr.
Sampson said the passage of the
Biggert-Waters Flood Insurance
Reform Act of 2012 has yet to sta-
bilize the program.

“Insurers are also worried about
reputational risk as this program
rolls out in a haphazard and ineffi-
cient manner,” he said during a
keynote address at the meeting.

Looking further out on the hori-
zon, Mr. Sampson noted that the
insurance industry’s regulatory
and political issues were not lim-
ited to the U.S,, citing the plans of
the International Association of
Insurance Supervisors to create a

quantitative global insurance cap-
ital standard by 2016 at the behest
of the Financial Stability Board as
a primary source of long-term risk
facing the industry.

“The FSB s clearly seeking to be
the final arbiter of global financial
service regulation,” he said.
“While it may be years before cap-
ital standards are finalized and
implemented, we must realize the
very real threat of new layers of
bank-centric, unnecessary regula-
tion.”

Health care reform

Another, more immediate source
of uncertainty in casualty lines is
the Patient Protection and Afford-
able Care Act.

David Dee, head of casualty
underwriting, national clients,
reinsurance division at Munich
Reinsurance of America, said
health care systems are now fac-
ing larger liability issues as they
merge in the wake of the legisla-
tion. “We are seeing a consolida-
tion in the health care delivery
system, which is leading to a con-
vergence of liability exposure,”
he said.

However, Mr. Dee said the uncer-
tainty around the health care
reform law is also creating oppor-
tunities for the insurance industry.

“Nobody knows exactly what
will come of the Accountable Care
Organizations at this point, but we
expect some opportunities there,”
he said.

PCl: Lower rates, multiyear deals expected at renewals

Continued from page 3

“The market can move lower,
but how far?” Mr. Bowie said. “I
don’t know how much lower it can
goondan. 1.”

A relatively calm 2013 in terms of
catastrophe losses also is con-
tributing to the U.S. reinsurance
market’s overall softness.

“Insurance companies have had
a pretty good 2013,” said Edina,
Minn.-based Phil Campbell, execu-
tive vice president for reinsurer
BMS Intermediaries Inc., part of
BMS Group Ltd.
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“Reinsurers are so well-positioned in terms of capital, they will have
to strugale to find a rationale to naise prices ... Buyens will be asking

for rgasonahle consideration.”

Phil Campbell, BMS Intermediaries Inc.

In the absence of severe storm-
related losses this year, insurers
and reinsurers likely will post
strong financial results.

“In this (loss) absence, insurers
have done well and will likely pub-

BUSINESS INSURANCE

lish pretty good numbers. Like-
wise, reinsurance companies will
have nice numbers,” Mr. Campbell
said.

“Reinsurers are so well-posi-
tioned in terms of capital, they will

have to struggle to find a rationale
to raise prices,” Mr. Campbell said.
“Buyers will be asking for reason-
able consideration.”

This buyers’ market has afford-
ed reinsurers some opportunities,
too.

“We are about to close place-
ments in October, which historical-
ly did not close until November,
and we are able to get multiyear
contracts with buyers which we
were not able to place before,” Mr.
Campbell said.

Willis Re’s Mr. Bowie also said
the soft rate environment could

lead to more active consumption
on the part of reinsurance buyers
faced with lower rates. “Reinsur-
ers will only go so far on rate
reductions in the regional space,
but we expect them to extend and
expand coverages,” he said.

Mr. Campbell cautioned, howev-
er, against the industry misread-
ing such moderate storm activity
and overcompensating with inad-
equate rates.

“The insurance industry as a
whole must take a long-term view.
One or two low hurricane seasons
does not a trend make,” he said.
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OPI0IDS: Testing for illicit drugs adds to workers comp costs

Continued from page 1

engaging in inappropriate behav-
ior such as illegally selling the
drugs or doctor shopping for mul-
tiple prescription refills.

A recent analysis of medical
expenses for treating injured
workers in Michigan and Ten-
nessee surprisingly uncovered a
substantial increase in bills for
tests looking for the presence of
drugs such as cocaine and
methamphetamines, said Jeffrey
Austin White, director of medical
management practices and strate-
gy for Accident Fund Holdings Inc.
in Lansing, Mich. Those charges
are being combined with billing for
opioid prescription compliance
testing, he said.

Paying for monitoring a pre-
scribed opioid medication’s use
seems appropriate for a workers
comp insurer aiming to keep
injured workers safe while helping
them return to work, Mr. White
said. But he wonders if the insurer
should be on the hook for the test-
ing of illegal drugs.

“The providers are prescribing
opioids, they are not prescribing
methamphetamines, they are not
proscribing cocaine,” Mr. White
said. “They are prescribing opioids
purely to relieve pain and to get
the person back and functioning.
So why is it all of the sudden the
responsibility of a work comp car-
rier to pay for all these additional
tests?”

For Accident Fund, a workers
comp insurer, the practice has
pushed costs up to $1,200 from $200
each time a set of tests is conduct-
ed, Mr. White said.

What’s more, a 2012 California
Workers’ Compensation Institute
study evaluated more than 450,000
opioid drug tests conducted on
injured workers in California
between 2004 and 2011. The Oak-
land, Calif.-based institute found a
“viral-like growth rate in the vol-
ume of drug testing and in the
amounts billed and paid for these
services.”

Drug testing medical visits
climbed to 186,023 in 2011 from
4,012 in 2004, according to the
study. Meanwhile, the average
amount paid for the tests
increased 315%, to $148 in 2011,
from $36 in 2004. Consequently,
total drug testing payments rose to
$27.4 million in 2011, from $142,481
in 2004.

The California institute has
begun gathering fresh data to
update the study and research the
cost increases when testing for
illicit drugs is added in, said Alex
Swedlow, the institute’s president.

Several medical treatment guide-
lines do call for doctors prescrib-
ing opioids to also test for illicit
drug use under certain circum-
stances, such as when addiction or
abuse is detected or when patients
are at risk for overdose and death,
sources said.

Doctors need to identify patients
abusing drugs because it is inap-
propriate to provide them opioids
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and it can change the treatment
required for them, said Michael J.
Shor, managing director of Best
Doctors Occupational Health Insti-
tute in Boston.

“If you have a patient who is
addicted ... they will be using mul-
tiple things, and if they are addict-
ed you certainly need to have a dif-
ferent approach to how you deal
with them clinically,” Mr. Shor
said. “And drug testing is one of
the best tools you have to manage
that process because, unfortunate-
ly, once a patient becomes addict-
ed, getting truth out of them is a
high art form.”

Tests revealing that patients are
using drugs for other than “clini-
cal health” can also help workers
comp payers arguing before a
judge or hearing officer regarding
their responsibility for the
claimant, Mr. Shor said.

Doctors should consider order-
ing tests for illicit drugs because
they can help determine whether
prescribing opioids to certain
patients will cause additional prob-
lems, said Dr. Dwight Robertson,
national medical director for Reno,
Nev.-based Employers Holdings
Inc.

Testing can run amok, however,
when doctors view it as a profit
generator, he said.

To prevent that, employers have
discussed the billing issue with
doctors suspected of ordering
more tests than necessary. The
workers comp insurer’s contracts
cap the amount testing labs and
doctors can charge for the drug
tests, making the tests well worth
the expense, Dr. Robertson said.

Ultimately, though, how doctors
follow up on the test results is
more important than the conduct-
ing of the tests, said Kathryn Bron-
stein, vice president of medical
affairs at Ameritox Ltd., a Balti-
more-based pain medication mon-
itoring company.

“You should be testing for a rea-
son, and then when you get the
test results back, you modify your
treatment plan based on the urine
testing results,” she said.

But Accident Fund’s Mr. White
said that overall he isn’t seeing evi-
dence of doctors adjusting treat-
ment plans or requesting new
therapies that would indicate tests
for illicit drugs are producing
adverse findings.

“They are not sending
(claimants) to addiction pro-
grams,” Mr. White said “We would
be funding that, so we would
know.”

HEAR INTERVIEW

Access Business Insurance’s
interactive digital edition to
hear Dr. Dwight Robertson,

national medical director for
Employers Holdings Inc.,
discuss urine drug testing for
illegal drug use by patients on
opioids.
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“You should be testing for a reason, and then when
you get the test results back, you modify your
treatment plan hased on the urine testing results.”

Kathryn Bronstein, Ameritox Ltd.
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States turn to treatment guidelings

Washington state’s “Interagen-
cy Guideline on Opioid Dosing for
Chronic Non-cancer Pain” is
among the respected medical
guidelines doctors look to for
determining appropriate treat-
ment for injured workers.

Some states that require doc-
tors to consult the treatment rec-
ommendations, such as Washing-
ton, publish their own guidelines,
while others turn to national ven-
dors.

With addiction, overdose, and
death risks in mind, Washing-
ton’s guidelines recommend
urine drug testing of patients tak-
ing opioids for chronic noncancer
pain in order to “identify aberrant
behavior, undisclosed drug use
and/or abuse, and verify compli-

ance with treatment.”

The guidelines describe aber-
rant behavior as losing prescrip-
tions, requesting multiple early
refills, unauthorized dose escala-
tion and apparent intoxication.

It may also be useful for doctors
to order an “expanded drug
urine” panel to look for use of
other drugs such as cocaine,
amphetamines, barbiturates and
alcohol, according to the guide-
lines.

“While illicit drug use is unre-
lated to an industrial injury, it
impacts the treatment and out-
come of the injury,” said Jaymie
Mai, pharmacy manager for
Washington State’s Department
of Labor & Industries.

Roberto Ceniceros

“While illicit drug use
IS unrelated to an
industrial injuny, it
impacts the treatment
and outcome of the
injuny.”

Jaymie Mai,

Washington State

Department of Labor
& Industries



PEOPLEMARK

Continued from page 1

claim,” according to the majority opinion,
in granting the award.

The EEOC said in a statement it is con-
sidering its options with respect to the
ruling.

“We will take the ruling into account,
but do not plan on any major changes in
our litigation strategy. We believe that
the cases we file are strong, and it is
important that the legal process play out
before coming to any (premature) conclu-
sions,” the EEOC said.

“The EEOC has demonstrated now its
ability to move forward and ignore the
facts and ignore the law,” said Gerald L.
Maatman Jr., a partner with law firm Sey-
farth Shaw L.L.P. in Chicago.

It is almost “as if, in this case, they put
the cart before the horse and went after
the big, flashy lawsuit without having
substance behind it,” said Rae T. Vann,
general counsel to the Washington-based
Equal Employment Advisory Council, an
employer group that submitted an amicus
brief on Peoplemark’s behalf that was
joined by the U.S. Chamber of Commerce.

It is encouraging that the federal courts
are beginning to “take a moment to
reflect on what the EEOC is doing in its
aggressive” efforts “other than simply
deferring to the agency’s judgment on
these matters,” Ms. Vann said.

“These rulings may help arm employers
who feel like they’re being strong-armed

into settling frivolous claims,” she said.

John B. Lewis, a partner with law firm
Baker & Hostetler L.L.P. in Cleveland,
said, “The courts are saying, ‘Wait a
minute. You don’t have a proper basis for
your case,” and then holding the agency
responsible for attorneys and expert fees.
“The chickens are coming home to roost
in these cases, which is very good news
for employers,” Mr. Lewis said.

Robin E. Shea, a partner with law firm
Constangy, Brooks & Smith L.L.P. in Win-
ston-Salem, N.C., said that “it’s encourag-
ing to employers, or should be, that
they’re winning some of these cases and
not only getting lawsuits thrown out, but
actually getting compensated for the time
they’ve spent on litigation.”

“I can’t imagine this isn’t making an
impression on the EEOC regardless of
what they’re saying publicly,” she said.

The ruling suggests to employers that
“there may be times when the EEOC may
be taking a position that is overly aggres-
sive and the employer will need to push
back,” said Mark B. Wiletsky, of counsel
at law firm Holland & Hart L.L.P. in Boul-
der, Colo.

Brian D. Hall, a partner with law firm
Porter Wright Morris & Arthur L.L.P. in
Columbus, Ohio, said if employers are
“clearly on the right side of the line and
the EEOC is continuing to aggressively
pursue them, then I think they should
stand their ground and continue to fight
because ... courts are willing to award
costs against the EEOC.”

However, Mr. Lewis said, “My suspicion
is, short term, (the ruling) probably won’t

have much of an impact. I think there’s a
feeling that the EEOC needs to be aggres-
sive. Long term, the hope is they’ll mod-
erate” their position.

Diana Hoover, a partner with law firm
Hoover Kernell L.L.P. in Dallas, said,
“While there may be some light at the end
of the tunnel for the employer in terms
of getting their fees back, I think that in
some of those cases you have to take the
risk of going to trial,” and many employ-
ers are averse to doing so. “I don’t know
that this really will be a big weapon for
employers,” she said.

Unfortunately, the ruling means that
although employers ultimately may win
attorneys fees, it “doesn’t mean they still
won’t have to go through years of expen-
sive and very burdensome litigation until
they get to that point,” said Ms. Shea, not-
ing that the Peoplemark case went on for
six years.

“It would be risky to avoid a reasonable
settlement simply because the EEOC has
been losing in court recently,” Ms. Vann
said. “That’s always a risky and danger-
ous proposition for any employer that
wants to get to the bottom of discrimina-
tion claims.”

And the best course of action continues
to be avoiding such lawsuits in the first
place.

“Continue to implement good anti-dis-
crimination policies by quickly and thor-
oughly investigating and remediating dis-
crimination in the workplace,” said
Natasha L. Wilson, a shareholder with
law firm Greenberg Traurig L.L.P. in
Atlanta.

OTHER RULINGS
AGAINST THE EEOC

The 6th U.S. Circuit Court of Appeals’ ruling in
Equal Employment Opportunity Commission v. Peo-
plemark Inc. is only the latest among several cases
in which the EEOC has suffered a defeat. Cases cited
by experts include:

B US. Equal Employment Opportunity Commis-
sion v. Freeman (Freeman Decorating Services Inc.),
an August 2013 ruling in which a federal district
judge in Maryland criticized the statistical evidence
presented by the EEOC to support its charges.
B Equal Employment Opportunity Commission
et al. v. CRST Van Expedited Inc., an August 2013
ruling in which an Iowa federal judge ordered the
EEOC to pay $4.7 million in legal fees and costs for
“unreasonable or groundless” claims in a putative
class action sexual harassment lawsuit it filed
against a trucking company.
B Equal Employment Opportunity Commission
v. Kaplan Higher Learning Education Corp. etal.,a
January 2013 ruling in which a federal judge in Ohio
said the EEOC failed to meet its burden or prove
that Kaplan’s use of background checks had a dis-
parate impact on minority applicants.
B Equal Employment Opportunity Commission
v. TriCore Reference Laboratories, an August 2012
ruling in which the 10th U.S. Circuit Court of
Appeals in Denver affirmed a lower court’s dis-
missal of an EEOC lawsuit and its grant of
$140,571.62 in attorney’s fees in a case involving the
Family and Medical Leave Act.
B Equal Employment Opportunity Commission
v. Bloomberg L.P., an August 2011 ruling in a preg-
nancy discrimination case in which a federal court
in New York said the evidence presented by the
EEOC was insulfficient.

By Judy Greenwald
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BYBER: Framework best practices include securing private data

Continued from page 3

order preceded a May congres-
sional report, which concluded
that despite the U.S. electric grid
being targeted by numerous cyber
attacks every day, most utilities
comply only with mandatory
cyber security standards set by
the Atlanta-based North American
Electric Reliability Corp. and have
failed to implement voluntary
measures proposed previously.

In a meeting last week, President
Obama and executives from eight
companies — MasterCard Inc.,
Symantec Corp., Northrup Grum-
man Corp., Lockheed Martin Corp.,
Intel Corp., Bank of America Corp.,
Pepco Holdings Inc. and Visa Inc.
— discussed how to encourage the
framework’s adoption, and the dif-
ficulties involved in helping small
and medium-size companies adopt
best practices, the White House
said in a statement.

“Both companies and govern-
ment officials also expressed the
strong desire to have Congress
pass information sharing legisla-
tion that protects privacy and civil
liberties,” the White House said in
the statement.

Legislation intended to protect
the nation’s critical infrastructure
failed to win Congressional
approval earlier this year amid pri-
vacy advocates’ concerns about
protecting personally identifiable
information.

Joseph M. Rigby, chairman,
president and CEO of Washing-
ton-based energy delivery compa-
ny Pepco who attended the meet-
ing with the president, said that
his firm has volunteered to be
among the first utilities to apply
the NIST-proposed framework. In
a statement, he said individual
states should support the frame-
work and provide prompt recov-
ery of investments made for cyber
security.

‘Good first step’

The NIST guidelines are a “good
first step in framing the cyber
security conversation,” said Jack
Whitsitt, principal analyst with the
Energy Sector Security Consor-
tium Inc., a Clackamas, Ore.-based
industry group. “There’s a lot of
coordination and communication
involved in improving cyber secu-
rity nationally, and having a com-
mon framework will be critical to
that.”

“This is designed for critical-
infrastructure entities only, al-
though it provides very good guid-
ance to others of what at least the
NIST believes is appropriate for
security measures,” said Michael
R. Overly, a partner with law firm
Foley & Lardner L.L.P. in Los
Angeles.

“It may formalize somewhat
practices that in many places may
already be in place” and “raise the
bar” for other entitles that do not
have advanced information securi-
ty practices in place, said David N.
Fagan, a partner with Covington &
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Burling L.L.P. in Washington.

“It’s a great start to put a volun-
tary framework together” and a
“good way to develop the stan-
dards,” said Christopher Keegan,
New York-based senior vice pres-
ident of national resource errors
and omissions and e-risk at Willis
North America Inc.

However, Kevin Kalinich, Chica-
go-based national managing direc-
tor at Aon Risk Solutions, said the
framework “was intended to have
great flexibility, which was sup-
posed to be a strength, but it’s also
a weakness because it doesn’t say
what you need to do to meet a spe-
cific threshold.”

Observers say incentives must
be provided to encourage adop-
tion of these guidelines, which
was the purpose of an August
White House meeting between
federal officials and insurance
brokers.

“Any time anything is voluntary,
you’'ve got to incentivize some-
body to adopt it, and the adminis-
tration has been trying to think
about ways of what could be those
incentives, and on the top of the
(administration’s) list was cyber
insurance.” said Ben Beeson, a
London-based partner with Lock-
ton Cos. L.L.P., who attended the
meeting.

Rather than products narrowly
focused on data breaches, the
industry should — and ultimately
will — develop products that have
the scope of earthquake coverage
should there be a major cyber-
related disaster, observers say.

“We think that the analysis (of
the risk) needs to be broader and
deeper and not just limited to
cyber insurance experts, but
broadened to catastrophic, black
swan-type of experts that are more
familiar with thinking in terms of
a Superstorm Sandy or in terms of
the Japanese nuclear plant issue,”
said Mr. Kalinich.

There may be $200 million to
$300 million in cyber coverage
available currently, but it would
be “somewhat problematic”
whether there is sufficient capac-
ity available to cover 20 such
cyber attacks at $300 million each,
said Joe DePaul, managing direc-
tor for cyber risk services with
Arthur J. Gallagher Risk Manage-
ment Services Inc. in Parsippany,
N.J.. “At some point I think that
will be available.”

Among concerns about the vol-
untary standards is they could
increase firms’ potential liability.

“Shareholders are going to look
at that framework and ask, ‘How
do we measure up against that
framework?”” said Mr. Beeson.

“Companies should be looking at
this document from a legal risk
perspective” because of the cur-
rent environment in which there is
litigation over security practices,
said Gerald J. Ferguson, a partner
with Baker & Hostetler L.L.P. in
New York.

Once the public comment period
is complete, release of the final
document is set for February 2014.

BUSINESS INSURANCE

“Fnom the heginning, the president envisioned this as voluntary effort that would be based on consensus
standards and industry best practices to the extent possible. From the beginning, we wanted to make
sune that this was something that would be flexible and able to e tailored to the needs of individual

husingsses and organizations.”

Patrick Gallagher, National Institute of Standards and Technology

CORE FUNCTIONS

The National Institute of Standards and Technology’s proposed cyber security framework identifies five “framework core

functions.” They would be:

@ ¥

Identify: Develop the institutional
understanding to manage cyber
security risk to organization systems,
assets, data and capabilities.

Protect: Develop and implement
the appropriate safeguards,
prioritized through the organization’s
risk management process, to ensure
delivery of critical infrastructure
services.

Respond: Develop and implement the appropriate
activities, prioritized through the organization’s risk
management process, including effective planning, to
take action regarding a detected cyber security event.

AP PHOTOS

Left: The U.S. Department of
Commerce facility in Boulder, Colo.,
which houses the National Institute
of Standards and Technology and
other Federal Government
operations.

%

Detect: Develop and implement the
appropriate activities to identify the
occurrence of a cyber security event.

Recover: Develop and implement the appropriate
activities, prioritized through the organization’s risk
management process, to restore the capabilities or

critical infrastructure services that were impaired

through a cyber security event.



Treasury, IRS to allow workers
to carny over some FSA funds

M In a significant modification of the nearly 30-
year-old “use-it-or-lose-it” rule, employers will
be allowed to modify flexible spending accounts
to permit employees to carry over to the follow-
ing year up to $500 in unused account balances,
the U.S. Treasury Department and the Internal
Revenue Service said.

Zurich GFD suicide review
UNCOVENS no impropriety: Sources

M Zurich Insurance Group Ltd. is expected to
tell investors its finance chief, Pierre Wauthi-
er, was not subjected to undue strain in the run-
up to his suicide and there was no evidence of
impropriety in the company’s finances, two peo-
ple familiar with the situation told Reuters.
Auditing firm PricewaterhouseCoopers L.L.P.
and Zurich securities law firm Homburger have
conducted interviews and scoured scores of
emails and other correspondence for evidence
that Mr. Wauthier was placed under undue
stress at work, the two sources said.

Reuters

R-T Specialty to menge
with Westrope

B R-T Specialty Group L.L.C., a unit of Chicago-
based Ryan Specialty Group L.L.C., has reached
a definitive agreement to merge with Kansas
City, Mo.-based wholesaler Westrope, the com-
panies announced. Terms of the deal were not
disclosed. The merger is subject to regulatory
approval. Westrope, which is independent and
privately owned, ranked No. 7 in Business
Insurance’s 2013 ranking of the top 10 whole-
sale brokers in the United States. Ryan Special-
ty Group ranked No. 4.

AlG reports S2.2 hillion
in third-quanter profit

B American International Group Inc.’s net
income for the third quarter rose 16% over the
same period a year ago to $2.2 billion, AIG said.
Net written premiums for the insurer’s proper-
ty/casualty operations for the July-through-
September quarter dropped less than 1% to
$8.67 billion. Total revenue for the company
dropped 1.1% to $14.85 billion. The property/
casualty operations’ combined ratio improved
t0101.6% from 105.0% during the same period in
2012. For the nine months ending Sept. 30, net
income dropped 6.9% from the prior-year peri-
od to $7.12 billion. AIG’s property/casualty oper-
ations’ net written premiums rose 1% from the
first nine months of 2012 to $16.0 billion.

2013 Atlantic hurricane season
could be quietest in 45 years

B The 2013 Atlantic hurricane season looks set
to go down as a big washout, marking the first
time in 45 years that the strongest storm to
form was just a minor Category 1 hurricane.
There could still be a late surprise in the June
1-Nov. 30 season, but so far it has been one of
the weakest seasons since modern record-keep-
ing began about half a century ago, U.S. weath-
er experts say. Apart from Tropical Storm
Andrea, which soaked Florida after moving
ashore in the panhandle in June, none of this

year’s storms has made a U.S. landfall. That
meant relief for tens of millions of people in U.S.
hurricane danger zones.

Reuters

Insurance rates up 3.4%
in third quanter: Survey

B Commercial property/casualty insurance
prices in the third quarter rose 3.4% over those
of the same period of 2012, according to the
Council of Insurance Agents & Brokers’ quar-
terly Commercial P/C Market Index Survey. On
average, pricing rose for large, medium and
small accounts at a rate of 3.4% compared with
4.3% in the second quarter of 2013, according to
the charts prepared by Barclays Research
based on the council’s data.

Berkshine insurance operations
show weakness in thind quarter

B Warren Buffett’s Berkshire Hathaway Inc.
posted a 29% jump in third-quarter profit, but
operating results fell short of analyst forecasts
amid weakness in its insurance operations. Net
insurance underwriting premiums fell 57% to
$170 million from $392 million a year earlier,
while profit rose at the Burlington Northern
Santa Fe railroad unit and MidAmerican ener-
gy and utilities unit. Results benefited from
$1.39 billion of gains from investments and
derivatives, more than twice the $521 million a
year earlier, but these do not factor into oper-
ating results.

Reuters

Liberty Mutual reponts
3.4% increase in net income

M Liberty Mutual Holding Co. Inc.’s net income
in the third quarter of 2013 rose 3.4% compared
with that of the same period a year earlier to
$481 million, Liberty Mutual reported. Net writ-
ten premiums increased 8.2% to $9.36 billion,
while revenues increased 8.0% to $10.02 billion.
Net investment for the quarter dropped 7.3%
from that of the same period a year earlier to
$700 million. The insurer’s combined ratio
improved to 99.2% from 99.4% during the same
period a year earlier. For the nine months end-
ing Sept. 30, Liberty Mutual’s net income rose
17.3% compared with that of the first nine
months of 2012 to $1.25 billion.

Penn State to pay $89.7 million
t0 settle with 26 Sandusky victims

B Pennsylvania State University has reached
settlements totaling $59.7 million with 26 sexual
abuse victims of former assistant football coach
Gerald Sandusky, the school announced. Terms
of the settlements — which have been reached
“over the past few months” — include a release
of all claims against Penn State and other par-
ties and are subject to confidentiality agree-
ments, the university said in a statement. Penn
State said it has received claims from 32 individ-
uals alleging they were victims of Mr. Sandusky.

New York faces series
of flood-related rigks

M A study by The Rand Corp. says rising flood
insurance prices resulting from redrawn flood
maps and changes in the National Flood Insur-

ance Program will present various challenges
for New York. Among those challenges will be
economic hardship faced by homeowners in
the highest-risk areas, who might face annual
flood insurance premium increases of $5,000 to
$10,000 along with decreased property values
and increased foreclosures, Rand said. Some
commercial properties also will be adversely
affected, the study concludes. The study looks
at the flood insurance market in New York
before Superstorm Sandy and the changes
since including the effects of changes in the
NFIP and redrawn flood maps for New York.

Report blames judicial system
for high comp costs in Illinois

B A report from the Illinois Chamber of Com-
merce blames the state’s judiciary for “high
workers compensation costs” and calls for law-
makers to correct the problem. “Rulings by the
Ilinois Appellate and Supreme Courts over the
last decade have expanded employer liability far
beyond what was intended by state law,” Cham-
ber President and CEO Doug Whitley said in a
statement. “The General Assembly must pass
clearer guidelines in 2014 to stop Illinois’ higher
courts from further undermining legislative
efforts to lower employer costs and improve the
workers compensation system,” he said. The
report discusses 19 cases where judges engage
in practices such as “creating new concepts that
have no statutory basis.” To correct the prob-
lem, the chamber wants the Illinois General
Assembly to require an employee’s medical con-
dition to be causally connected to an accidental
workplace injury before workers comp benefits
are awarded and better define a “traveling
employee” so employers are not responsible for
injuries occurring during commutes or while
workers engage in personal activities.

Risk managers fear [ower limits
if ternor backstop allowed to lapse

B A survey of risk professionals shows that
44.9% of respondents feel allowing a federal
terrorism backstop to expire would decrease
their terrorism coverage limits, while 23.8%
indicate they think terrorism coverage would
not be available without the federal backstop.
The survey, conducted by the Risk & Insur-
ance Management Society Inc., also showed
11.3% of respondents indicating they think
allowing the Terrorism Risk Insurance Act to
expire at the end of 2014 would lead to
increased terrorism insurance limits, and
19.9% indicating they would expect limits to
stay the same.

Health coven subsidies challenge
overcomes legal hurdle

M A lawsuit challenging the heart of the health
care reform law — the extension of federal pre-
mium subsidies to millions of lower-income
uninsured U.S. residents to purchase coverage
in a public insurance exchange — can go for-
ward, a federal judge in Washington has ruled.
The suit, filed by four individuals, contends that
the Internal Revenue Service overstepped its
authority in its 2012 rule saying that the subsi-
dies are available through state and federal
insurance exchanges. The plaintiffs argue that
that under the Patient Protection and Afford-
able Care Act, premium subsidies are limited to
states that have set up insurance exchanges,
and not the 34 states where the U.S. Department
of Health and Human Services established
exchanges after the states declined to do so.
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(ase worthy
of Judge Judy

hough it’s unlikely that Judge Judy

will hear the case, the production com-
pany behind this reigning queen of day-
time television is suing a YouTube user
for allegedly posting an unauthorized
video of the reality TV court show.

The suit, filed Oct. 17 in U.S. District
Court for the Southern District of New
York, asserts that YouTube user Ignacio
De Los Angeles posted a September 2006
episode of the show on the video-stream-
ing site without the permission of Big Tick-
et Television Inc., the company that pro-
duces “Judge Judy.” Per YouTube’s pro-
cedures for enforcing copyrights, Big Tick-
et sent Mr. De Los Angeles a takedown
notice seeking removal of episode No. 2443
from the site, according to the complaint.

Though Mr. De Los Angeles responded
to Big Ticket and YouTube by email
agreeing to remove the episode, it was
later reposted to the site, the suit asserts.

The suit seeks a preliminary and perma-
nent injunction enjoining Mr. De Los
Angeles from committing further
infringement of the copyright, unspecified
damages for willful infringement, and
attorneys’ fees and court costs.

Reviewen yelps
OVer [ack of pay

he brouhaha over unpaid interns has now
spread to Yelp Inc., the company that oper-
ates websites that rates and features opinions
about businesses.
A lawsuit filed in U.S. District in Los Angeles

seeking class action status charges the San
Francisco-based company with violating the
Fair Labor Standards Act by refusing to pay its
reviewers wages. These reviewers are employ-
ees, charges the lawsuit.

“The misclassification of employees as some-
thing other than employees, whether they go by
such monikers as volunteers, independent con-
tractors, interns, contributors, freelance writ-
ers, reviewers, elites or Yelpers, presents a seri-
ous problem for affected employees, employ-
ers and the entire economy,” says the lawsuit.

The lead plaintiff in the case, Houston resident
Dr. Allen Panzer, says he has written about 70
reviews for Yelp since November 2007.

The lawsuit seeks unpaid wages, expenditure
reimbursement, liquidated and statutory dam-
age and, of course, attorneys fees.
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OVER FOOTAGE
O FAB FOUR

BLOOMBERG PHOTO

The Beatles in 1964. Several distributors are in a legal fight over who has
the distribution rights to a documentary of the band made in that year.

elp, I need somebody ... not just anybody” could be a plea for a

lawyer coming from a company that wanted to distribute a Beat-

les documentary, but now seeks $100 million. Ace Arts L.L.C. is

suing Apple Corps Ltd. and Sony/ATV Music Publishing L.L.C.

over its attempt to distribute the documentary containing rare,
film footage of the Beatles performing their first U.S. concert in 1964,
according to published reports.

Ace Arts claims in its lawsuit recently filed in New York that it
obtained the rights to distribute the documentary of the Beatles’ early
impact in the United States, but Apple Corps and Sony/ATV unlawful-
ly interfered.

Copyrights for many of the songs performed in the 1964 concert are con-
trolled by Sony/ATV, and Ace Arts argues that it had a licensing deal with
the publishing company. Ace Arts also claims, according to published
reports, that Sony/ATV withdrew its license, likely because it learned that
Apple Corps also planned to release a film about the 1964 concert.

The plaintiffs claim that Sony/ATYV sabotaged distribution of the 2012
documentary “The Beatles: The Lost Concert” by making false copyright
infringement threats.

Business Insurance isn't all business all the time, and we know you're not either. So
visit www.businessinsurance.com for more Off Beat stories and monthly photo
galleries featuring the best of the weirdest news about insurance, fraud, liability
issues and related topics that make people and companies do funny, silly and
strange things.

SeX injury comp claim
0ts no love from court

he Australia High Court has come down
against an amorous worker seeking workers
compensation.

The unnamed worker, an employee of Aus-
tralia’s Human Relations Section of the Com-
monwealth Government, was injured in a motel
room in 2007 after a glass light fitting separated
from the wall and fell on her while she was
engaged in sexual intercourse. The woman sub-
sequently sought compensation from Comcare,
the workers compensation insurer for the Aus-
tralian Commonwealth Government, claiming
the injuries she sustained occurred during her
course of employment.

After two lower courts decided in the woman’s
favor, Comcare appealed to the highest court in
the Australian judicial system, the High Court,
which ruled on Wednesday that the insurer was
not liable for the woman’s injuries.

“When the circumstances of an injury involve
the employee engaging in an activity at the time
of the injury, the relevant question is: did the
employer induce or encourage the employee to
engage in that activity?” the court said in its rul-
ing. “On the facts of the respondent’s case, the
majority held that the answer to that question
was no.”

1®

Texas ‘taco hible
facas heats up

n Texas, tacos are serious business — so

much so that an Austin, Texas-based
taqueria is accusing one of its competitors
of corporate espionage.

The owners of the Torchy’s Tacos chain
of restaurants claim one of its former
employees stole the company’s “taco
bible” recipe book and gave it to the com-
pany’s fledgling competitor, the Baytown,

Texas-based Texas Taco Co., according to
areport by CultureMap Houston.

In a lawsuit filed earlier this month in a
Harris County, Texas, District Court,
Torchy’s accuses Texas Taco of copying
several of its signature dishes, including
the descriptions listed on its menu.

According to CultureMap Houston,
Torchy’s owners claim to have surveil-
lance footage of the employee leaving
with the recipe book, but have yet to pro-
duce a copy of the video tape in court.

We would make a joke referencing
Torchy’s “taco bible,” but have been
advised that doing so would be snack-rile-
gious.
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Competition limits insurance rate increases for most buyers, with
plentiful capacity in excess layers; health care reform may trigger
changes in medical malpractice pricing; property bust still affecting real
estate agents’ E&O rates; construction revival expected to lead to more
A&E claims; class action lawsuits pose the greatest risk for franchisors;
financial crisis fallout affecting rates for law firms; SEC settlements no
longer routine.
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Introducing up to $100 million limits
of Side A D&O insurance.

AlG’s unparalleled claims handling can facilitate an efficient resolution of complex
litigation. With its strong financial strength and global footprint, AIG now offers
expanded capacity in Side A coverage — allowing you to consolidate multiple
layers of coverage under one policy. All from the global leader in D&O insurance.
Less complication. More protection. Learn more at www.AlG.com/sideA

Bring on tomorrow

Insurance and services provided by member companies of American International Group, Inc. Coverage may not be available
in all jurisdictions and is subject to actual policy language. For additional information, please visit our website at www.AlG.com.






