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In Brief

AXA cat bond
covers windstorms

AXA Global P&C has sponsored
a €275 million ($382.8 million)
catastrophe bond to cover
European windstorm risks. The
bond gives AXA three years of
coverage of European
windstorm losses on an
occurrence basis. It uses
triggers by specific country and
line of business provided by
European catastrophe data
provider PERILS A.G. The bond
gives AXA Global P&C, a unit of
AXA S.A., coverage of European
windstorm losses in Belgium,
Denmark, France, Germany,
Ireland, Luxembourg, the
Netherlands, Switzerland and
the United Kingdom.

Swiss Re to repay
Berkshire capital

Swiss Reinsurance Co. will repay
3 billion Swiss franc ($3.05

See IN BRIEF page 37

SPOTLIGHT

DEAL WITH INTRACORP
GIVES GENEX BOOST
IN COMP, DISABILITY / PAGE 3

FEDERAL LEGISLATION & REGULATION

GOP wins reshape Congress

Federal charter,
nat cat changes
likely off agenda

By MARK A. HOFMANN

WASHINGTON—The risk manage-
ment and insurance landscape
will feel some tremors from the
political earthquake that occurred
in last week’s midterm elections,
say observers.

For example, observers say the
new Congress will likely shut off
efforts to move quickly on major
financial services reforms, such as
an optional federal charter for
insurers and producers. And don't
expect major initiatives in natural
catastrophe policy, but tort reform
may get a boost, they say.

The new Republican House
majority means there will be
changes on the House Financial
Services Committee, which has
jurisdiction over insurance mat-
ters. Rep. Spencer Bachus, R-Ala.,
is in line to become chairman of
the panel. But Rep. Ed Royce, R-
Calif—a longtime OFC advo-
cate—has said that he intends to
challenge Rep. Bachus for the
chairmanship.

Rep. Scott Garrett, R-NJ., is in
line to succeed Rep. Paul

See RISK page 34
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Future murky
for health care
reform law

By JERRY GEISEL

WASHINGTON—The uncertainty
that surrounded the health care
reform effort prior to its passage
this year has returned.

After the midterm elections that
gave Republicans a large majority
in the House of Representatives,
congressional ~ GOP  leaders
pledged to work to repeal—or at
least alter—the health care reform
law next year.

While observers say the effort to
scrap the law will fail, what
actions legislators will take to
amend the reform law aren't clear.

“We are entering a period of
uncertainty,” said Paul Dennett,
senior vp with the American Ben-
efits Council in Washington.

There is little doubt that a
repeal bill will be introduced early
next year—almost a year after the
passage of the reform measure—
when the new congressional ses-
sion begins.

House Minority Leader John
Boehner, R-Ohio, who is certain to
become Speaker of the House next
year when the new Congress is

See HEALTH page 35

DIRECTORS & OFFICERS LIABILITY

FDIC starts legal assault on execs of failed banks

By ROBERTO CENICEROS

CHICAGO—The Federal Deposit
Insurance Corp.’s lawsuit against

the former directors and officers of
a failed Illinois community bank
marks the first in an expected
series of such suits—and another
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source of claims for that segment
of the financial institutions D&O
market.

“I don’t think there is any ques-
tion that this is the first in a large
wave of claims we are going to be
seeing by the FDIC against direc-
tors and officers of failed banks,”
said Dan Bailey, a D&O insurance
expert and partner at law firm Bai-
ley Cavalieri L.L.C. in Columbus,
Ohio.

Observers had expected the
FDIC to commence litigation to
recover funds from the directors
and officers of shuttered banks,
similar to a litigation wave that

accompanied the savings and loan
crisis of the 1980s and 1990s.

“If that experience is any guide,
we are definitely going to see
more lawsuits,” said William A.
Boeck, a Kansas City, Mo.-based
senior vp and insurance and
claims counsel at Lockton Finan-
cial Services, a unit of Lockton
Cos. L.L.C.

But last week’s lawsuit against
11 former executives at Heritage
Community Bank comes at a time
when few D&O liability insurance
markets are available for smaller,

See FDIC page 36
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employment exposures?

From the Fair Labor Standards Act to ongoing
EPL coverage trends, employers struggle to
keep their finger on the pulse of the rules under
which they are governed. Compliance is an
ever-moving target, and your balance sheet and

reputation are on the line.

With the only dedicated EPLI broking team in the

industry, Aon closely monitors EPL trends and

An expanded online version of
a new white paper shows how
risk managers can ensure
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AIG reports big proceeds from AlA, ALICO deals

But insurer reports
loss of $2.4 billion

in third quarter
By JUDY GREENWALD

NEW YORK—The $2.4 billion
third-quarter loss that American
International Group Inc. reported
last week is largely attributable to
nonoperating issues, while its
property/casualty operations are
not doing all that badly, analysts
say.

Meanwhile, AIG raised more
than enough money to pay the
approximately $20 billion in
interest and principal owed to the
Federal Reserve Bank of New York
on its credit facility, the insurer
said last week. Separately, the U.S.
Treasury Department said it is on
track to earn a profit from its res-
cue of AIG.

The $2.4 billion loss compares
with $455 million in net income
for the comparable quarter in
2009. Among other factors, AIG
said the loss reflected $4.5 billion

in restructuring charges, a $1.3 bil-
lion deferred tax asset valuation
allowance charge, a previously dis-
closed $1.9 billion loss on the
pending sale of American General
Finance Inc., and the previously
disclosed $1.3 billion goodwill
impairment charge in connection
with the pending sale of AIG Star
Life Insurance Co. Ltd. and AIG
Edison Life Insurance Co.

For the nine-month period, AIG
reported a $3.27 billion loss vs. a
$2.08 billion loss for the same
period a year ago.

Meanwhile its property/casual-
ty unit, Chartis Inc., reported
third-quarter operating income of
$1.07 billion before net realized
capital gains, a 49.1% increase
from a year earlier. AIG said results
were driven primarily by an
improvement in underwriting
income.

Third-quarter results also
reflected the consolidation of Fuji
Fire & Marine Insurance Co. after
AIG’s acquisition of a controlling
stake in the publicly traded

See AlG page 36
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AlA Group Ltd. Executive Chairman and Chief Executive Mark Tucker looks on during the company'’s listing
ceremony at the Hong Kong Stock Exchange on Oct. 29.

HEALTH CARE REFORM

Employers seek
to borrow from

Medicare reform

Group exploring
improvements to
payment system

By JOANNE WOJCIK

Seven large employers have
launched an initiative that will
assist the private sector in imple-
menting many of the same types
of health care payment reforms
that have been prescribed for
Medicare under the Patient Pro-
tection and Affordable Care Act.

The initiative, Catalyst for Pay-
ment Reform, is being led by
many of the same heavy hitters
who have been working for nearly
a decade to transform the nation’s
health care delivery and payment
systems.

They include Suzanne Delban-
co, co-founder and former CEO of
the Washington-based Leapfrog
Group, which developed stan-
dardized health care performance
measures and provider reporting
programs, and Dr. Robert Galvin,
former chief medical officer at
Fairfield, Conn.-based General
Electric Co., who helped found
Bridges to Excellence, a national
pay-for-performance  program
that rewards providers for
improvements in the quality of

Suzanne Delbanco is co-founder
and former CEO of the Washington-
based Leapfrog Group.

care they deliver.

CPR’s employer members are
Boeing Co., Delta Air Lines Inc.,
Equity Healthcare L.L.C., GE, the
Commonwealth of Massachusetts
Group Insurance Commission,
Intel Corp. and Wal-Mart Stores
Inc.

Though the employer group
has been having discussions infor-
mally since 2009, a decision was
made after the March 23 passage
of federal health care reform to
organize formally to ensure that
private employers will reap the
same rewards as Medicare in the
health care payment reform are-
na, said David Lansky, president
and CEO of the Pacific Business
Group on Health, a member of
CPR’s leadership team.

“There was a concern among

See HEALTH CARE page 37

LIABILITY & LITIGATION

Marsh, Aon settle noncompete dispute

Suit centered on
evidence contained
in discarded laptop

By SARAH VEYSEY

LONDON—A settlement has
been reached in the case of a
former Marsh Ltd. energy mar-
ket broker who admitted throw-
ing his laptop into a pond to
destroy evidence that he had
started working for a rival bro-
kerage during a noncompete

time period in his contract.

Units of Marsh & McLennan
Cos. Inc. and Aon Corp. recently
settled the case of Marsh Services
Ltd. & Marsh Ltd. and Euan David
Nicolson, Alister Gavin Laird and
Aon Ltd.

As part of the settlement—
terms of which were not dis-
closed—contempt of court pro-
ceedings against Mr. Nicolson
have been withdrawn, Aon and
Marsh said in a statement.

Marsh had contended that Mr.
Nicolson, who left Marsh Ltd. in
London in 2009 to join Aon Ltd.

in London, broke the terms of a
six-month period during which
he was barred from working for a
Marsh competitor, made false
statements and breached court
orders.

Marsh accused Mr. Nicolson,
formerly a managing director in
the brokerage’s construction
team, of helping Aon to bid for
the business of Milan-based
Saipem S.p.A., an account previ-
ously brokered by Marsh, during
the six-month period.

See LAPTOP page 37

WORKERS COMPENSATION

GENEX to expand with Intracorp deal

By ROBERTO CENICEROS

WAYNE, Pa.—GENEX Holdings
Inc.’s agreement to purchase
Intracorp’s workers compensa-
tion business will not affect pric-
ing for services, but employers
could face integration adjust-
ments, consultants said.

Wayne, Pa.-based GENEX
announced last week that it
agreed to purchase the workers
comp and disability manage-
ment business of rival Philadel-
phia-based Intracorp.

The deal is expected to close
within weeks and GENEX CEO
Peter Madeja will lead the com-

bined business.

The two companies provide
services such as utilization man-
agement, case management,
medical bill review, preferred
provider organization networks
and specialty networks for
employers, insurers and third-
party administrators.

Intracorp is the nation’s
largest case manager, based on
2009 case management revenues
of $306 million, according to
Business Insurance’s 2010 rank-
ing. GENEX ranked third with
$175 million in case manage-

See GENEX page 33

3%

Percentage of cases managed
by GENEX that involve workers
compensation claims.

3%

Percentage of cases managed
by Intracorp that involve
workers compensation claims.
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LIABILITY & LITIGATION

Employment, labor remain key lawsuit concerns

By RODD ZOLKOS

Labor and employment cases con-
sistently rank among the top three
most frequent types of litigation
against employers, but a recent
survey showed a downturn in
companies that expect an increase
in litigation against them in the
next year.

The Fulbright “Litigation
Trends Survey Report” prepared
by law firm Fulbright & Jaworski
L.L.P. shows only 26% of compa-
nies surveyed expect to face an
increased number of legal disputes
in the next year, down from 40%
in last year’s survey and 31% in
the 2008 version.

Among those surveyed, 6%

Cynthia M. Benedict,
Fulbright & Jaworski L.L.P.

anticipate a decrease in legal dis-
putes against them in the next
year, down from 7% in 2009,
while 68% expect the number of
legal actions against their compa-
nies to remain at the same level in
the coming year, up from 53% last
year.

The survey showed the highest
number of lawsuits pending in the
United States involved contract
cases, reported by 53% of survey
respondents; labor and employ-
ment, 49%; and personal injury,
27%. In the 2009 survey, contract
cases and labor and employment
stood at 45%, with personal injury
at 27%.

During a webinar last week dis-
cussing the survey’s results, Cyn-
thia M. Benedict, a Fulbright &
Jaworski partner in San Antonio,
noted that labor and employment
litigation consistently top legal
disputes facing companies.

“Employment litigation is just

See SURVEY page 9

LITIGATION EXPECTATIONS

After three years of increases, this year there was a decline in the proportion of
corporations that expect to be involved in more legal disputes.
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REINSURANCE

Reinsurance rates to stay soft at renewals

By JUDY GREENWALD

COLORADO SPRINGS, Colo.—U.S. reinsurers
face ongoing rate softening for January
renewals, particularly in property catastro-
phe lines.

Meanwhile, prospects for an overall turn
in the market likely are at least a year away,
reinsurance officials said during the Proper-
ty Casualty Insurers Assn. of America’s
annual meeting (see story, page 26). They
noted, however, that reinsurers continue
to maintain underwriting discipline despite
the softening market, and the renewal
season is expected to be a smooth one (see
story).

Other trends include a push by insurers
for multiyear contracts, to which reinsurers
are reacting cautiously (see story, page 28).
To a degree, this reflects insurers’ and rein-
surers’ emphasis in developing long-term
relationships. Meanwhile, the trend toward
increased retentions is ongoing (see story,
page 27).

Joseph M. Fedor, executive vp and direc-
tor at Pearl River, N.Y.-based U.S. Re Corp.,
said the reinsurance market is “going to
remain competitive,” with a high likelihood
that rates “will be flat to down, even for
accounts that experience losses.”

“From the reinsurer’s perspective, it will

MICHAEL MARCOTTE

The Property Casualty Insurers Assn. of America met at the Broadmoor in Colorado Springs,
Colo., where participants discussed when the soft reinsurance market would turn.

probably be a relatively poor renewal sea-
son,” Mr. Fedor said during the Oct. 24-27
PCIA conference in Colorado Springs, Colo.

Hugo Crawley, chairman of London-
based BMS Group Ltd., said the outlook is
“relatively bleak in terms of an industry that
is creeping towards losing money,” with
low to zero investment returns, cash flows
that are drying up and debate about
whether market participants are taking

down reserves.

“All in all, it’s adding up to a more diffi-
cult soft market, and I don't see the light at
the end of the tunnel in terms of predicting
whether the market is going to change in a
short space of time,” Mr. Crawley said. “Per-
sonally, I don't see it.”

Pina Albo, president of the reinsurance

See PCl page 24

Reinsurers maintain price discipline

By JUDY GREENWALD

COLORADO SPRINGS, Colo.—Reinsurers con-
tinue to maintain underwriting discipline
despite ongoing soft rates, reinsurance offi-
cials said during discussions at the Property
Casualty Insurers Assn. of America’s annual
meeting.

Pina Albo, president of the reinsurance
division at Princeton, N.J.-based Munich
Reinsurance America Inc., said while
Munich Re “expects pressure on rates, we
don't expect there to be a free fall, primari-

ly due to the fact that all reinsurers are still
exercising a good degree of discipline in this
market.”

Munich Re has been in the business for a
long time, “so we've seen these market
cycles, and we know the key to longevity in
this business basically comes down to man-
aging the cycle,” which includes underwrit-
ing and pricing discipline, Ms. Albo said
during the Oct. 24-27 meeting in Colorado
Springs, Colo.

This includes no cash flow underwriting,
she said.

in buyers’ market

“We are not a top-line company,” Ms.
Albo said. Performance at Munich Re Amer-
ica is based on return on risk-adjusted capi-
tal,” said President and CEO Anthony ].
Kuczinski.

Joseph M. Fedor, executive vp and director
of Pearl River, N.Y.-based U.S. Re Corp., said,
“I don't see a lot of innovation. I don't see a
lot of new products on the table. So from a
reinsurer perspective, new business is not
going to be easy to get.

See DISCIPLINE page 25

INTERNATIONAL

Foreign practices
of Swiss insurers
under scrutiny

Regulator checks on
cross-border business

By MICHAEL BRADFORD

BERN, Switzerland—Swiss insurers
say they are well-positioned to
comply with a call by the Swiss
Financial Market Supervisory
Authority that financial institu-
tions have procedures that ensure
cross-border risks are properly
managed and that the companies
do not violate foreign laws.

FINMA, the Bern-based finan-
cial regulator, late last month
issued a position paper calling for
all institutions under its supervi-
sion, which include insurers and
reinsurers, to develop such proce-
dures or demonstrate that existing
frameworks are sufficient to pre-
vent the companies from running
afoul of supervisory laws in each
of the foreign countries where
they operate.

FINMA'’s requirement is not a
regulation. The agency says,
though, that as part of its ongoing
supervision, it will consider how
banks and insurers are managing
cross-border risks.

FINMA said in a statement that
“legal and reputational risks
involved in cross-border financial
services have risen noticeably in
recent years.” The agency said “it
is essential for supervised institu-
tions to conduct a thorough
assessment of their cross-border
financial services operations,
examining the legal framework
and associated risks.”

A FINMA spokesman said the
seriousness of such risks was high-
lighted by problems encountered

See SWISS page 6
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Roberto Ceniceros’ blog,
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that the blog has been honored by
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Comp
Time, has been honored by Lexis-
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Access the Comp Time blog at
www.businessinsurance.com/CompTime.
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maries and learned analysis about

ance and workers compensation....
Those who are pressed for time
should turn first to Comp Time to
get a broad overview of current

insur-

Mr. Ceniceros

Swiss: Insurer practices under scrutiny

CONTINUED FROM PAGE 4

by UBS A.G. when the Swiss bank
ran into difficulties with U.S.
authorities over issues of client tax
evasion.

“We saw what happened to
UBS,” he said, “and how legal risk
became a risk for the entire entity.”

“In its capacity as supervisor,
FINMA expects institutions to take
due account of foreign supervisory
legislation in particular, and to
define a service model appropriate
for each target market,” the regula-
tor’s statement said.

The Swiss Insurance Assn. in
Zurich said most insurers already
have such risk management pro-
cedures in place.

“Swiss insurance companies
typically manage risks by sound
monitoring and assessing of all
possible risks with a focus on legal,

regulatory and tax aspects,” the
association said in an e-mailed
statement. “Monitoring and risk
assessments are conducted by spe-
cialists: lawyers, tax experts, actu-
aries. It goes without saying that
the same quality of risk manage-
ment is performed in the foreign
branches of Swiss insurance com-
panies, in consideration of local
statutory and regulatory obliga-
tions and guidelines.”

Insurers more often are
involved in foreign business
through local branches than in
cross-border business, the associa-
tion said. “FINMA’s requirement
to develop service models specifi-
cally compliant to each target
market is inherent to the existing
foreign business activities of the
Swiss insurance companies,” the
group noted.

Financial institutions that do

not have proper frameworks in
place to deal with the risks could
face penalties such as fines, or in
extreme cases, license revocation,
the FINMA spokesman said.

“We see it as an issue of risk
management,” he said. “Cross-
border business can develop mas-
sive legal risks, which can be dan-
gerous for the whole entity.”

“They have to fulfill our expec-
tations,” the spokesman said. “If
not, we are going to enforce this.”

Zurich Financial Services Ltd.
said it welcomes FINMA's stance.

Operating in more than 170
countries, “Zurich is very much
aware of the importance of being
compliant with local rules and
regulations,” the Zurich-based
insurer said in a statement. “We
have strong controls in place for
our international/cross-border
business.”
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Vice President
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Commentary

Time change creates
another hour of risk

As the time to “fall back” and
reset the clocks drew near last
week, I discovered that the
switch between daylight sav-
ing time and standard time
might not be the casual event
I'd always thought.

I used to think that the
biggest risk associated with
changing back and forth to
daylight saving time was the
possibility of a missed Sunday
brunch appointment. Recent-
ly, though, I learned there
might be other risks.

In fact, I learned that there’s
been a lot of research done
looking at the possible rela-
tionship between the transi-
tion into and out of daylight
saving time and increased acci-
dent risk.

And here I thought that
clock change early Sunday
morning was going to be pure
benefit, giving me an extra
hour’s sleep and some extra
time to hang around at home
before heading to the airport
for a scheduled flight that
afternoon.

I guess it makes sense that
there’s been a suggestion by
some researchers that an
increase in traffic, workplace
and household accidents
comes after the spring
transition into daylight
saving time. The hour’s
sleep lost springing
ahead might not seem
like much, but we've all
had times when that
extra hour was a pretty
big deal.

Several studies have
shown an increase in the
number of traffic accidents on
the Monday after daylight sav-
ing time takes effect. Another
study conducted by two Michi-
gan State University
researchers and reported last
year in the Journal of Applied
Psychology showed an increase
in the number of injuries
among mine workers on the
Monday after the transition to
daylight saving time.

The injuries that occurred
also were more severe, accord-
ing to the study, conducted by
organizational behavioral psy-
chologists Christopher M.
Barnes and David T. Wagner.

In their research, the two
Michigan State researchers
found no correlation between
the fall time change and mine
accidents.

The data surrounding the
fall transition appears to be
more complicated, with several
studies finding no correlation
between the time change and
increased accidents.

One noteworthy exception,
however, comes from the

RODD
LOLKOS

Special Projects Editor
Rodd Zolkos
can be reached at:
rzolkos@businessinsurance.com

National Highway Traffic Safe-
ty Administration. That study,
conducted between 1987 and
1997, showed a dramatic
increase in the number of fatal
auto-pedestrian accidents in
the two-hour period after local
sunset in the weeks after the
switch back to standard time, a
result possibly largely attribut-
able to the earlier onset of
darkness.

Others who've studied the

| used to think that the biggest
risk associated with changing back
and forth to daylight saving time
was the possibility of a missed
Sunday brunch appointment.
|

issue say there are reasons oth-
er than light conditions for
increased accident risks after
the fall transition back to stan-
dard time, despite the extra
hour of sleep that turning back
our clocks offers.

It turns out, according to
some, that even a slight disrup-
tion of sleep patterns can have
a real physiological impact—
an impact that might take up
to a week to overcome. It has
to do with those darn circadian
rhythms our bodies are so con-
nected to, the same body
rhythms responsible for jet lag
when we travel across time
zones.

While adapting to the spring
time change and the loss of an
hour’s sleep might be more dif-
ficult than the one in the fall, it
still can take several days to
adjust to the transition back to
standard time, some sleep
experts say.

So, if you're feeling a little
sluggish and out of sorts this
week, there’s your explanation.
Just be careful.
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The loss of personal customer data can sink a company. Healthcare providers are particularly vulnerable
but, as digitized data proliferates and data protection regulations tighten, companies of all kinds are
in peril. Beazley is the firstinsurer to go beyond traditional coverage to address every aspect —and the
real costs — of a data breach scenario, from notification of up to two million affected individuals to
credit monitoring to reputation management. The fact is that no company in the world can protect its

data. Butit can protect its business. Brokers can learn more at beazley.com/bbr

The descriptions contained in this communication are for preliminary informational purposes only. The exact coverage afforded by the products
described herein is subject to and governed by the terms and conditions of each policy issued. Coverage is available through appropriately licensed
brokers and may not be available in all jurisdictions. Beazley includes the issuing company Beazley Insurance Company, Inc. for admitted products.

Straight Answers
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Bipartisan approach
needed on health care

WE HOPE CONGRESSIONAL Republicans respond positively to
President Obama'’s offer to work together to improve the health
care reform law.

One day after the GOP decisively regained control of the House
of Representatives and gained ground in the Senate, the president
told Republicans he would consider their ideas to improve the
sweeping reform legislation that Congress passed this year.

For now, GOP leaders aren’t biting. Soon-to-be Speaker of the
House John Boehner, R-Ohio, said he would work to repeal the mea-
sure during the next congressional session.

But Democrats still hold a majority in the Senate. If a health care
law repeal passed, President

Obama surely would veto it. Neithel’ party has

Given the makeup of the Sen-

ate, a veto would be sustained. a mon Op()ly on

We think a far wiser course of .

action is for leaders of both good or bad 1dea S.
parties to try to find areas of
agreement.

There is no question that
portions of the law are politically popular among Republicans and
Democrats. We've heard, for example, no complaints about the
provisions that extend coverage to employees’ adult children up to
age 26, ban pre-existing medical condition exclusions, and elimi-
nate lifetime and annual dollar limits on essential benefits.

Highly controversial, though, are provisions that mandate that
employers—except smaller ones—offer coverage or pay an assess-
ment and that individuals enroll in a plan or be hit with penalties.
Compromises on those provisions seem elusive.

That doesn’t mean leaders of both parties shouldn't sit down and
talk, something that didn’t happen at all when the reform bill was
moving through Congress.

As we have said before, neither party has a monopoly on good or
bad ideas. The best ideas from both parties surely would improve
the law and we think that is what the public wants.

More patience required
on federal charter effort

NO SECTOR of the economy will go unaffected by the results of last
week'’s elections.

But for the property/casualty insurance industry, changes
wrought by the new Congress may be less than dramatic, and that’s
not a bad thing at all.

The current Congress—which is about to reconvene in a lame-
duck session—passed the most comprehensive financial services
regulatory reform bill in decades. The measure won't be fully
implemented for years. The new Congress can use the power of the
purse to help assure the law is implemented in a sound manner.
That would include ensuring that property/casualty insurers aren’t
on the hook for bailing out other types of financial institutions
solely because of their asset size.

The enactment and continuing implementation of sweeping
financial regulatory reform also means lawmakers probably won't
have much appetite for further major reforms, at least not in the
short term. That probably means serious consideration of optional
federal charters for insurers and producers will have to wait.

That probability, while disappointing, is understandable. But
supporters of the OFC long have realized that achieving such a dra-
matic change in insurance regulation is a very long-term process.
Given all the other changes that have occurred, we can wait awhile
longer to reach this goal.
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execs whose convictions

were overturned?

Former Marsh Inc. executives
William M. Gilman and
Edward J. McNenney Jr.

YES

I 26%
NO
ARAAARARAAATATIARY 739

NEXT WEEK'S QUESTION

Should major changes
be made to the health care
reform law?

READ

Perspectives and expert analysis online at

www.businessinsurance.com/section/perspectives

Need for K&R
coverage on rise

Kidnap and ransom insurers
and their clients are becoming

more concerned about
kidnappings in Mexico and

other countries. Jeremy Lang, vp
and manager of U.S. kidnap and
ransom insurance for Hiscox

USA, says new threats like

virtual kidnapping are emerging
and demand for K&R coverage

is on the rise. Mr. Lang says
companies that do business

around the world should assess
their need for K&R coverage and

offers tips on how to do so.
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Survey: Top
employer
lawsuit risks

CONTINUED FROM PAGE 4

seen as a normal part of the scope
of doing business these days,” Ms.
Benedict said.

Respondents indicated that the
sorts of labor and employment
cases that are on the rise include
wage-and-hour cases, age discrim-
ination, sex discrimination, race
discrimination, disability discrimi-
nation and Employee Retirement
Income Security Act litigation.

During the next 12 months, the
sorts of employment litigation
that respondents said they expect
to increase the most include dis-
crimination cases, cited by 39%;
wage and hour cases, 35%; ERISA
cases, 5%; and labor union-related
litigation, cited by 17%.

Ms. Benedict said she expects
employers to face an increase in
age discrimination litigation as
the economy rebounds and hiring
increases. “Are they going to be
going back and hiring the workers
who got laid off, or are they going
to be hiring a younger work-
force?” she asked.

As for the types of class actions
businesses report facing most fre-
quently, Marcy Greer, a partner
with Fulbright & Jaworski in
Austin, Texas, said the survey
showed that “labor and employ-
ment and consumer (lawsuits)
tend to lead the pack.” The reason
is those sorts of cases have an eas-
ier time gaining certification from
courts than other actions, she
said. But “securities class actions
continue to be very prominent.”

The annual survey also showed
respondents often look for alter-
native fee arrangements with the
law firms they employ, with 52%
of survey respondents in the Unit-
ed States and 50% in the United
Kingdom saying they do so.

Of those seeking such alterna-
tives, 78% said they are doing so
to reduce costs while 18% said
they were seeking greater pre-
dictability in their legal expenses.

“We're certainly seeing much
more willingness to move to alter-
native fee arrangements,” said
John O’Tuel, senior counsel at
GlaxoSmithKline Inc. in Research
Triangle Park, N.C., who partici-
pated in last week’s webinar.

In this year’s survey, one in six
U.S. respondents indicated that
alternative  fee arrangements
account for more than 50% of their
legal costs. Nearly half of the largest
companies said they plan to
increase their use of alternative fees,
though smaller companies indicat-
ed they are less likely to do so.

“I think if there is going to be a
change, it’s going to be alternative
fees or alternative billing arrange-
ments,” Mr. O'Tuel said. “Right
now, it’s a buyer’s market.”

This year’s Fulbright & Jaworski
“Litigation Trends Survey Report”
drew 403 respondents—275 in the
United States and 128 in the Unit-
ed Kingdom. The report is at
www.fulbright.com.

By JEFF CASALE

NEWARK, Calif.—This year’s hurri-
cane season has been fairly quiet
so far, but conditions in the
Atlantic Ocean remain ripe for fur-
ther activity, catastrophe modeler
Risk Management Solutions Inc.
said last week.

Ocean temperatures still are
above average, RMS said in a state-
ment, adding that tropical
cyclone formation in November
typically occurs in the Caribbean
Sea, where Tropical Storm Tomas
was located.

Tomas was the fifth hurricane

to form during October and the
12th hurricane of the season. It
later weakened to a tropical storm.

No hurricanes have made land-
fall in the United States so far this
year.

Since 1950, some 20 hurricanes
have formed this late in the sea-
son, but only four have reached
major hurricane status, Newark,
Calif.-based RMS said. All of those
hurricanes were located in the
Caribbean Sea and affected main-
ly that region.

Outside the Caribbean Sea, sea
surface temperatures are cooler
and fall below the threshold of

Business Insurance November 8, 2010 | 9

Conditions favor hurricane formation; Modeler

26.5 degrees Celsius (79.7 degrees
Fahrenheit) needed to support
tropical cyclone activity, RMS
said.

“Sea surface temperatures are a
major factor in tropical cyclone
formation, but are not the only
ingredient,” Neena Saith, senior
catastrophe response manager at
RMS, said in the statement.

“The levels of wind shear,
which can suppress formation and
are expected to reduce over the
next few days across the
Caribbean, will play a key role in
hurricane activity over the com-
ing weeks.”

Since 1950, some 20 hurricanes
have formed this late in the season,
but only four have reached major
hurricane status.
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Liberty Mutual covers
equipment breakdown

BOSTON—Liberty Mutual Group
Inc. has introduced monoline
equipment breakdown coverage
that can be purchased separately
from commercial insurance.
PowerPro Select aims to give
agents and brokers the flexibility
to offer companies a stand-alone
equipment breakdown policy

rather than all-risk coverage that
includes equipment breakdowns,
the Boston-based insurer said in a
statement.

The policy covers equipment
exposures from physical damage,
loss of income and spoilage. It also
includes utility interruptions affect-
ing boilers, refrigeration and air
conditioning, mechanical and elec-
trical equipment, and computer
and telecommunication systems.

The stand-alone policy as well as
the all-risk coverage also provide
technical services, such as in-house
engineering and claims services.

For more information on Pow-
erPro Select, which will be avail-
able Jan. 1, contact Liberty Mutu-
al’s equipment breakdown team
at Imeb@libertymutual.com.

Security firm offers
audio sensor service

VANCOUVER, British Columbia—
Sonitrol Verified Security offers
insurance companies and brokers
security services to help reduce
claims and possibly get premium
credits for insurance buyers.

The offering from the Vancou-
ver, British Columbia-based secu-
rity firm provides technology—
remotely monitored audio sensors
that “hear” abnormal sounds and
video technology that activates
when it senses changes in heat or
motion—that protects facilities
from break-ins, theft and fire, said
Sonitrol, a franchisee of Stanley
Convergent Security Solutions
Inc,, in a statement.

Conventional alarms have a
high false alarm rate “and because
of that, police departments across
North America are implementing
a thing called ‘verified-only dis-
patch,” where they no longer
respond to conventional alarms,”
said Joe Wilson, president and
CEO of Sonitrol Western Canada.

“Verified” criminal acts captured
and recorded on audio and video
by the security company result in a
quicker police response that has
helped apprehend 170,000 people
in the act of breaking into sites
since 1977, Mr. Wilson said.

The company works with insur-
ance companies and brokers to
better protect their clients’ sites to
reduce insurance claims.

Insurance company clients that

Environmental Liability
Architects & Engineers
Construction All-Risk/

Erection All-Risk (CAR/EAR)

Property
Casualty

Whether you are buying property, designing a building, constructing an office
complex,or running a business, you need an insurance protection you can count on.
Global underwriting, risk engineering and claims experience — with local expertise

and a focus on customer service — support you, keeping your business well protected
and moving forward.

Technical underwriting expertise for complex business risk.

Primary or Umbrella/Excess

Employers’ Liability
Directors & Officers

Professional Liability

800-609-2519

www.xlinsurance.com

XL GAPS Loss Prevention Services

Global Fronting Network

The XL Insurance companies have one or more of the following ratings:

A (Excellent) A.M. Best, A (Strong) by Standard & Poor’s

ZLINSURANCE

"XL Insurance" is the global brand used by XL Group plc’s (NYSE: XL) insurance companies. In the US, the XL Insurance companies are: Greenwich Insurance Company, Indian Harbor Insurance
Company, XL Insurance America, Inc., XL Insurance Company of New York, Inc., XL Select Insurance Company, and XL Specialty Insurance Company. Not all of the insurers do business in all

jurisdictions nor is coverage available in all jurisdictions. Ratings accurate as of July 1, 2010.

have installed verified security sys-
tems have seen a dramatic
decrease of crime taking place,
and some have had their security
costs reduced by half, the compa-
ny said in the statement.

For more information, contact
Mr. Wilson at 604-542-5330 or
joe@sonitrolbc.com or visit
www.sonitrol-canada.com.

Travelers covers
trucking safety data

HARTFORD, Conn.—Travelers Cos.
Inc. has introduced coverage for
equipment used to capture data
that helps improve safety compli-
ance for the trucking industry.

The CSA Technology and Com-
munication Equipment coverage
aims to address the Federal Motor
Carrier Safety Administration’s
Comprehensive Safety Analysis
2010, an initiative to improve
large-truck and bus safety and
reduce commercial vehicle crash-
es, injuries and fatalities, the Hart-
ford, Conn.-based insurer said in a
statement.

“CSA 2010 and the new mea-
sures under (the National Safety
Council’s) Behavior Analysis Safe-
ty Improvement Categories look
at the end result of safety manage-
ment practices,” Joe Tracy, presi-
dent of Travelers’ inland marine
unit, said in the statement.

In addition to the coverage,
Travelers will provide transporta-
tion safety management practices
that may lessen accidents and
compliance violations and poten-
tially improve CSA 2010 scores,
Mr. Tracy said.

For more information, contact
Sam Rizzitelli, national transporta-
tion director for Travelers’ inland
marine unit, at 860-277-9999.

IronHealth E&O policy
targets health care

HAMILTON, Bermuda—IronHealth
is offering a specialty policy for
U.S. health care organizations to
manage the risks of government
audits and investigations.

Government Billing Errors &
Omissions coverage is designed as
a policy option for health care
organizations to protect against
costly, time-consuming and in-
depth government audits and
investigations of Medicare and
Medicaid billings, the specialty
health care unit of Hamilton,
Bermuda-based Ironshore Inc.
said in a statement.

The policy provides reimburse-
ment for all costs, including inves-
tigations, audits, defense expenses
and settlements, a spokesperson
for the company said in an e-mail.
The coverage excludes antitrust
and fraudulent claims.

For more information, contact
Josh Stein, chief underwriting offi-
cer for IronHealth, at 860-408-
7804 or josh.stein@ironshore.com.

T0 SUBMIT ITEMS

BI's Products & Services column
reports on new product offerings.
Please send Product & Services news
to Mike Tsikoudakis, 360 N. Michigan
Ave., Chicago, Ill. 60601 or e-mail
mtsikoudakis@businessinsurance.com



"To track our fleet we use
satellites and sophisticated
monitors. To track our
insurance claims, we simply
call Sue at Zurich.”

Tony Sharp, Senior Manager,
Ozark Trucking Inc.

Zurich Point

Efficient claims process to help businesses meet their goals.

We're helping Ozark Trucking by providing a single point of contact to handle
their claims quickly and simply, the moment they arise. Because, with a fleet that
covers 6.5 million miles a year, Ozark has enough to track. It's an example of how
Zurich HelpPoint delivers the help businesses need when it matters most. Watch
the video to learn more. www.zurichna.com/stories3

7 ZURICH

Because change happenz.”

This is intended as a general description of certain types of insurance and services available to qualified customers through the companies of Zurich in North America. In the United States, insurance
coverages are underwritten by individual member companies of Zurich in North America, including Zurich American Insurance Company. Certain coverages are not available in all states. Some
coverages may be written on a nonadmitted basis through licensed surplus lines brokers.
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LARGEST INSURANCE RECOVERY LAW FIRMS BY NUMBER OF CLIENTS INSURANCE RECOVERY LAW FIRM CLIENTS
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Pillsbury Winthrop Reed Smith L.L.P. Anderson Kill Haynes Saxe Doernberger Linquist
Shaw Pittman L.L.P. & Olick P.C. & Boone L.L.P. & Vita P.C. & Vennum L.L.P. N°“'g-§-;/based
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Source: BI survey

Largest insurance recovery law firms

Source: BI survey

Ranked by number of attorneys in recovery practice

Managing

Total

Rank Firm/address Phone/website Attorneys partners clients Officers
Covington & Burling L.L.P. e Mitchell Dolin,
1 1201 Pennsylvania Ave., N.W., Zu(/)vfmfgczw?o%) 110 2 190 chair-policyholder insurance
Washington, D.C. 20004-2401 R coverage practice
K&L Gates L.L.P. e John M. Sylvester,
2 210 Sixth Ave., w:}v]v?/ zsgtg?gg m 80 1 212 partner/insurance coverage
Pittsburgh, Pa. 15222-2613 -Kigates. practice group coordinator
. . Robert M. Horkovich,
Anderson Kill & OI'CK.P'C' 212-278-1000 William G. Passannante,
1251 Ave. of the Americas, d Kill. 69 7 528 ~chairs-i
New York. N.Y. 10020 www.andersonkill.com co-chairs-insurance
! recovery group
Reed Smith L.L.P.
4 Reed Smith Centre, 225 Fifth Ave., Ha 288 341 68 i 733 SO S I
Pittsburgh, Pa. 15222 www.reedsmith.com partner
Dickstein Shapiro L.L.P. A9 Kirk Pasich,
5 1825 Eye St. N.W., W 51.2?5?;25%2020 com 64 1 181 partner/practice leader-
Washington, D.C. 20006-5403 : piro. insurance coverage
Howrey L.L.P. ey David W. Steuber,
6 1299 Pennsylvania Ave. N.W., WZM?; h708u3;r28(c)2m 55 1 206 chair-insurance
Washington, D.C. 20004 ’ V- recovery practice group
Jones Day ey Steven Sigalow, Marty Myers,
7 222 E. 4ist St., WWZV‘VZ. fnzei 32320," 52 15 122 co-chairs-global insurance
New York, N.Y. 10017 4 V recovery practice
Morgan, Lewis & Bockius L.L.P. YL Paul A. Zevnik,
8 1701 Market St., wwwz :: 0263,”56,0”3.2 . 50 2 150 Michel Yves Horton,
Philadelphia, Pa. 19103-2921 -morg ’ partners
9 Orrick, "ezro'gqgg""v:‘r :‘;’ff""e L.L.P. 4157735700 " o 6 Mark Plumer,
San Francisco, Calif. 94105 www.orrick.com partner
Andrew J. Detherage
Barnes & Thornburg L.L.P. L I
10 1N. Wacker Drive, Suite 4400, 312-357-1313 44 3 102 Chques P: Edwards,_ Alan J. Martin,
www.btlaw.com co-chairs-policyholder insurance recovery

Chicago, IIl. 60606-2833

and coverage group

Source: Bl survey

Researched by Kevin Edison

Visit www.businessinsurance.com/directories for more information and to access the full searchable Directory of Insurance Recovery Law Firms.
Business Insurance now offers the option to purchase the entire online directory as an Excel file or as a PDF.

Entire contents copyright © 2010 by Crain Communications Inc. All rights reserved.
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Insuring a World in Motion®

What's behind Navigators?

Tailored Directors and Officers liability
products, backed by financial strength
you can trust.

Nav Pro, our world-class underwriting division for management and professional
liability, offers:

e Directors and Officers liability
e Employment practices liability
e Fiduciary liability
e Crime insurance

Need more? We have it, from specialized underwriting in marine liability, environmental
liability, energy liability, and more. Just go to www.navg.com to learn more about our
broad product range and about the benefits of having our specialist underwriters and
financial strength behind you.

What's behind Navigators? The simple answer is: more.

Underwritten by Navigators Insurance Company, Navigators Specialty Insurance Company, or affiliated Lloyd’s of London Syndicate 1221, One Penn Plaza, 32nd Fl., New York, New York 10119
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Market: Policyholders offered broader EPL coverage

CONTINUED FROM PAGE 13

“Rates don’t reflect our increased
exposure” as defense costs and set-
tlements have increased.

Darryl McCallin, vp sales and
operations at Rockwood Programs
Inc., a Wilmington, Del., manag-
ing general agent for Houston
Casualty Co., said, “We're flat on
renewal. In some cases, a little
lower than that.”

In the Bermuda market, where
the biggest U.S. companies need-
ing the highest limits place their
risks, things are much the same.
“We are not planning on any type
of across-the-board increases,”

said Alterra’s Mr. Gray. “In gener-
al, our market is supporting mod-
est decreases for good-performing
accounts.”

Rather than pressing for rate
reductions, brokers are asking insur-
ers for flexibility in other areas.

“Everyone is trying in the soft
market to make forms tailored to
the client,” said Ann Longmore,
D&O/fiduciary product leader at
Willis Group Holdings P.L.C. in
New York. “It's the difference
between buying an expensive suit
off the rack or having the store’s
tailor custom-make one.”

In addition, Willis has sought
more loss-control resources, such

as seminars specific to a client’s
needs or claims information specif-
icto a client’s industry or locations.

“If all we do today is beat on
carriers (to lower premiums,) the
more severe their response” will
be when the market hardens, Ms.
Longmore said.

Willis also is helping global com-
panies build centralized reporting
systems to track overseas EPL
claims. Overseas employees figure
into premiums at a lower rate than
U.S. employees because the United
States is more litigious, “but you
still have to look at whether you
are paying for coverage that will
never be triggered,” she said.

Aon’s Mr. Hams said he is see-
ing “more flexibility around the
friction points.” For example,
insurers “may soften the reporting
periods or give more authority to
the insured to hire a defense attor-
ney or to settle” a lawsuit.

Another example of insurer
flexibility is Chartis’ revised notice
provision. Ms. Mason said the
insurer is “rewarding policyholder
loyalty with a claims-savings pro-
vision.” This preserves coverage
for civil claims stemming from an
Equal Employment Opportunity
Commission or Uniformed Ser-
vices Employment and Re-
employment Rights Act charge

For worldwide offices, visit us at cozen.com.

William P. Shelley

Chair, Global Insurance Group
215.665.4142 | wshelley@cozen.com

© 2010 Cozen O’Connor
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that went unreported in a prior
policy period.

Similarly, Travelers Co.s Inc.’s
new EPL policy “has eased insured’s
duties to report,” said Cara Lover-
ing, New York-based EPL portfolio
manager. Under the policy, the
insured must report a claim as soon
as is practical after an executive offi-
cer—as opposed to any employee—
becomes aware of it.

Travelers also offers a 10% reten-
tion reduction if the insured agrees
to the insuret’s first recommended
settlement offer in 30 days.

LIU does not “box in a class of
business,” Ms. Mattioli said.
Instead, it looks at each policy-
holder’s risk management and
human resources functions and
structure, and then decides
enhancements case by case.

Beyond coverage flexibility,
insurers emphasized services and
resources that come with their
insurance.

Ms. Lovering said Travelers pro-
vides complementary online risk
management tools, training, a 24-
hour hot line and articles on
emerging EPL issues. Additionally,
claims representatives use local
attorneys experienced in employ-
ment law and state laws affecting
the policyholder.

Chartis’ offerings include loss
prevention services, sample hand-
books and HR forms, seminars,
information on emerging risks
and legislation, and a specialized
EPL claims unit, Ms. Mason said.

Rockwood offers policy and
procedure help online and
monthly updates on regulations,
Mr. McCallin said.

A sound insurance policy still is
required, and Marsh’s Ms. Adele
said it should contain “a very broad
definition of an employment prac-
tices violation, including all types
of discrimination under federal,
state and local laws; employment-
related torts; coverage for loss that
includes back pay, front pay (lost
pay for the period from judgment
to reinstatement or instead of rein-
statement) and compensatory dam-
ages; (a provision for) most-favored
jurisdiction (for punitive damages);
clarification of defense and settle-
ment obligations (procedures); and
the ability to choose their own
counsel, if desired.”

Additionally, she said definition
of a claim should include EEOC
charges and demand letters, clearly
stated notice obligations and favor-
able post-policy claim reporting.

Rick Betterley, president of Bet-
terley Risk Consultants Inc. in
Sterling, Mass., said he would “ask
the insureds to pay a little more,
take a higher retention and get a
better legal defense.”

Amid the soft market, “insurers
are doing the only thing they can
do, which is trying to squeeze on
the expenses of providing EPL.”
That, in turn, is “too much of a
squeeze on the lawyers,” a trend
that may lead to policyholders get-
ting less-qualified attorneys, he said.

Still, brokers are seeking addi-
tional changes, such as Marsh’s
push to clarify classification of
independent contractors and
indemnification.

“I suspect it will be a market in
transition,” said Travelers’ Ms.
Lovering. “People entering, exit-
ing and changing their offers.”
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Insurers wary of wage-and-hour liability exposures

By ROSEANNE WHITE GEISEL

Wage-and-hour lawsuits brought
under the Fair Labor Standards
Act pose some of the greatest
employment liability risks for
employers because they involve
employee classification and regu-
latory compliance, experts say.

Brokers are trying to press
insurers to cover wage-and-hour
claims, but insurers so far have
taken only small steps, such as
covering defense costs.

“Everyone is still trying to
crack the code on wage-and-
hour,” said Tom Hams, Chicago-
based managing director and
national EPLI practice leader for
Aon Risk Solutions’ Financial Ser-
vices Group.

“Insurers have been reticent to
provide any cover for it,” said
Brad Villers, senior vp and direc-
tor of financial services at Lock-
ton Cos. Houston, a unit of Lock-
ton Cos. L.L.C. “The problem
with wage-and-hour is that it's in
large part an issue of fortuitous
events. Underwriters don't want
this to be a backstop for misclas-
sification of employment. Those
are very severe claims, and (they
are) growing so rapidly.” Mr.
Villers said.

In congressional testimony
before the Senate Committee on
Health, Education, Labor and
Pensions in June, Department of
Labor Deputy Secretary Seth Har-
ris said there was a nearly 50%
increase in back wages owed to
employees “in cases where mis-
classification was the primary
reason why the employer failed
to pay the minimum wage or
proper overtime” in fiscal 2009
compared with the previous year.
The Labor and Treasury Depart-
ments plan to step up enforce-
ment of employee misclassifica-
tion regulations, according to Mr.
Harris’ testimony.

Lockton Cos. International
Ltd. in London has been able to
negotiate a sublimit for defense
costs for wage-and-hour claims,
Mr. Villers said.

“It’s fairly easy to make a mis-
take and not be in regulatory
compliance,” said Darryl McCall-
in, vp sales and operations at
Rockwood Programs Inc. in
Wilmington, Del.

Rockwood offers a $100,000
sublimit that can be used for
indemnity and defense of wage-
and-hour claims and may tweak
the policy to slightly restrict cov-
erage. Mr. McCallin said he
thinks this policy is well-suited
for employers with 100 to 500
employees.

Meghan Bell, Rockwood’s EPL
underwriter, said there is no addi-
tional application or premium
for that sublimit. Most insurers
won't write coverage for wage-
and-hour claims and certain
classes of employees, she said.

Jim Gray, executive vp and
chief professional liability under-
writing officer for Alterra Bermu-
da Ltd. in Hamilton, said, “The
biggest request we receive is
information about the market

appetite for coverage for wage-
and-hour claims.”

“It’s a work in progress,” Mr.
Gray said. “A couple of things
inhibit the effectiveness of the
insurance industry’s response.”
One is: Employee classification
standards are evolving. Second,
“the loss history continues to
expand in the litigation environ-
ment. It's not easily predictable,”
he said.

Rick Betterley, president of Bet-
terley Risk Consultants Inc. in
Sterling, Mass., holds a different
view. He said wage-and-hour cov-

erage can be underwritten for
small- to medium-size employers.
“It is certainly as insurable as the
third-party liability extensions,”
he said.

Part of the problem, Mr. Better-
ley said, is that such claims can
result from tension between
employers and unions and
become “politicized.”

“Sometimes you hear that
wage-and-hour is not insurable
because it’s under the control of
the employer,” Mr. Betterley said.
“That doesn’t mean the employer
doesn’t need protection.”

‘Everyone is
still trying
to crack the

code on wage-
and-hour.’

Tom Hams,
Aon Risk Solutions
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Workplace retaliation claims rise as economy stumbles

Plaintiffs bar sees
opportunities outside
discrimination suits

By RUSS BANHAM

The struggling economy is getting
part of the blame for more retalia-
tion claims being filed with the
Equal Employment Opportunity
Commission, employment prac-
tices liability attorneys and insur-
ance brokers say.

In fiscal 1998, 18,198 retaliation

claims were filed with the EEOC.
Last year, the number had
increased to 33,613 (see chart,
page 20).

While traditional retaliation
claims emanating from adverse
actions such as being fired, demot-
ed or not promoted for blowing
the whistle on a co-worker or fil-
ing a workers compensation claim
still dominate, high unemploy-
ment caused by the recession has
resulted in laid-off workers argu-
ing their job termination was
caused by employer retaliation.

“You can draw correlations

between the recession and layoffs
and the rise in the number of
retaliation claims,” said Adeola
Adele, senior vp and U.S. employ-
ment practices liability product
leader at New York-based broker
Marsh Inc. “Employees whose
jobs are terminated and cannot
find new employment might
think, ‘Well, you only fired me
because two years ago I com-
plained about discrimination, or
last month I complained about
sexual harassment by a supervi-
sor.”

Kenneth Ross, executive vp at

broker Willis Executive Risks in
New York, a unit of Willis Group
Holdings P.L.C., agreed. “Many
people who have lost their jobs
and are going through some rela-
tively difficult economic times
may be looking for an unlawful
basis for which their termination
arose,” he said

Another factor pushing up
retaliation claims is a zealous
plaintiffs bar, said Aaron Maduff, a
partner at employment practices
law firm Maduff & Maduff L.L.C.
in Chicago. “We're seeing
employment lawyers popping out
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of the woodwork on the plaintiff
side because they lost their jobs at
the big defense firms,” he said.
“Claims that we would routinely
turn down we now see being
filed by attorneys we've never
heard of.”

“Plaintiff attorneys have caught
on to these cases,” said Gary
Batke, chair of the labor employ-
ment group at Columbus, Ohio-
based law firm Bailey Cavalieri
L.L.C. “They realize that while it
may be difficult to prove the client
was the victim of discrimination,
it's a lot easier to show that he or
she was the victim of retaliation.”

Mr. Batke pointed to a recent
case—Frank Kevin Fischer vs. United
Parcel Service Inc.—that the 6th
U.S. Circuit Court of Appeals
affirmed in July. “The plaintiff, an
African-American, first filed suit
against his employer, UPS, in 2000
alleging racial discrimination,
harassment and retaliation,” Mr.
Batke said. “UPS obtained a jury
verdict in its favor in late 2001.
The plaintiff continued working

‘You can draw
correlations between the
recession and layoffs and
the rise in the number of
retaliation claims.’

Adeola Adele, Marsh Inc.
[

for UPS until he was discharged in
2003. He then sued under the
retaliation provision of Title VII of
the Civil Rights Act of 1964, alleg-
ing that the discharge was the
result of the prior lawsuit.”

The jury awarded the plaintiff
$150,000 in back pay, $650,000 in
compensatory damages and $1.3
million in punitive damages, later
reduced to $300,000. “It's an
example of a retaliation claim
being easier to prove than the
underlying discrimination claim,”
Mr. Batke said.

U.S. Supreme Court decisions
also have widened employer lia-
bility for a retaliation lawsuit by
loosening the standards of harm
to win such claims. In Sheila White
vs. Burlington Northern & Santa Fe
Railway Co., the court ruled in
2006 that an “adverse action” is
any action by an employer that
“well might have dissuaded a rea-
sonable worker from making or
supporting a charge of discrimina-
tion.”

Ms. Adele said the ruling indi-
cates, in part, “that if the court
finds that the initial complaint of
discrimination is unwarranted or
without merit doesn’t mean the
court or a jury can't find that the
retaliation occurred.”

She added that another
Supreme Court ruling, Vicky S.
Crawford vs. Metropolitan Govern-
ment of Nashville and Davidson

See RETALIATION page 20
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RETALIATION CASES

The number of claims alleging employer retaliation increased from 27% of all claims filed RETALIATION CASES FILED TOTAL CASES FILED
with the Equal Employment Opportunity Commission in fiscal 2000 to 36% of all claims

filed in fiscal 2009.
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Retaliation:
Claims rise
amid layoffs

CONTINUED FROM PAGE 18

County, Tenn., essentially held in
2009 that any employee who pro-
vides evidence as part of an inter-
nal investigation of another
employee’s claim also is protected
under the anti-retaliation provi-
sions of Title VII. “If the person'’s
employment is subsequently ter-
minated or other adverse employ-
ment action is taken against such
individual, he or she could argue
that the only reason for the
adverse employment action is
because he or she participated in
the investigation,” she said.

A factor also encouraging the
rise in retaliation claims is an aver-
age award of $770,000 per success-
ful claim, said Willis’ Mr. Ross.

“The outcomes are typically
severe, with many statutes allow-
ing plaintiffs to collect punitive
damages and double damages as a
way to discourage other employ-
ers from doing the same thing,”
said Mr. Batke. “Since these tend
to be high-profile cases, there are
also the reputational repercus-
sions to consider to the employ-
er's business.”

Ways to avoid
suits alleging
retaliation

There are ways to reduce
the possibility of incurring a
retaliation claim.

Willis Executive Risks, a
New York-based unit of
Willis  Group Holdings
P.L.C., provides the follow-
ing advice:

Amend anti-discrimi-
nation and harassment
policies to include a nonre-
taliation policy that encour-
ages employees to complain
about unlawful conduct
without fear of reprisal,
or establish a stand-alone
policy.

Train managers and
supervisors about retalia-
tion—what constitutes it
and how they should
respond when a complaint
under Title VII is brought to
their attention—and docu-
ment training to show the
steps taken to prevent
unlawful retaliation.

When an employee
makes a claim of discrimi-
nation, harassment or other
unlawful conduct, man-
agers, supervisors and,
where appropriate, co-work-
ers should be counseled
regarding their nonretalia-
tion obligations. Then, doc-
ument this counseling.

—By Russ Banham
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Age bias claims rise in recession

Some older workers seeking protection under federal law

By LOUISE ESOLA

Older workers who lost their jobs
and blame age discrimination
account for about one in four
claims made with the Equal
Employment Opportunity Com-
mission, a number that rose in
recent years as the economy
tanked.

Some experts blame the Great
Recession, which began in
December 2007 and ended in June
2009, for the rise in age discrimi-

nation filings.

As businesses laid off workers
during the tough economy, age
discrimination claims filed with
the EEOC increased 15.4% in fis-
cal 2007 from the previous year
and jumped another 28.7% in
fiscal 2008 to a record 24,582.
However, such filings dipped
7.3% in 2009, declining to
22,778.

“The truth is the filings go up
and down and it’s difficult to pin-
point the reason,” said Diana

Johnston, a Washington-based
attorney with the EEOC. “We
assume (the surge) is related to the
economy.”

Just as unemployment overall
hit record highs, so have overall
workforce discrimination claims—
rising 12.7% since 2007, accord-
ing to the EEOC.

Older workers have been
among those turning to the agen-
cy for protection, under the feder-
al Age Discrimination in Employ-
ment Act.

—

171

“The charges have been astro-
nomically high,” said Laurie
McCann, Washington-based
senior attorney with the AARP
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Foundation. “Older workers tend
to bear the brunt of downsiz-
ing....A lot of people will say,
‘Well, it's the economy, stupid,’
but we see this marked increase
and we have to consider it,” she
said.

Some experts say it’s a matter of
demographics.

“We have an aging workforce,”
said Larry Racioppo, Stamford,
Conn.-based leader of the execu-
tive liability practice with Towers
Watson & Co. “Combined with
the recession, you will see an
uptick in age discrimination
claims.”

Workers first must file a com-
plaint with the EEOC, which
investigates the claim and decides
whether to sue the employer.
However, experts agree that age
discrimination can be difficult to
prove.

David Greenberg, a partner at
Los Angeles-based law firm Green-
berg & Rudman L.L.P., said he
often steers clear of age discrimi-
nation cases, like many attorneys,
because “they are too hard to
prove.”

“People are laid off for a lot of
reasons and you have to be able to
prove it was because of age,” Mr.
Greenberg said. “It’s especially dif-
ficult if there’s an over-reduction
in force.”

But that is changing slowly,
experts said. In 2005, the U.S.
Supreme Court in Azel P. Smith et
al. vs. City of Jackson, Miss., et al.
allowed “disparate impact” claims
that do not require showing dis-
criminatory intent under ADEA.
Now, for example, employees can
prove that age discrimination
occurred by providing figures that
suggest a disproportionate num-
ber of older workers were targeted
in a layoff.

“If you can find a pattern, you
can sue,” said Rodney Mesriani, a
principal partner with the Los
Angeles-based Mesriani Law
Group A.P.L.C. “What is unique
about age discrimination is that
you rarely see a smoking gun. You
have to look for a pattern.”

That is why Mr. Mesriani cau-
tions employers reducing their
workforces to avoid laying off
only higher-paid workers, those
who tend to be the oldest. Instead,
“make it even. Lay off some
young, some old and some in the
middle,” he said (see story, page
23).

The idea that older workers
tend to be the highest paid is not
the only reason they may be tar-
geted in layoffs. “There seems to
be a lot of stereotyping,” said the

Continued on next page
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Employers urged to implement strategies to avoid age bias suits

While experts have mixed views on 1 Tom Hams, Chicago-based managing of proof is on the employer to show that
whether employers can avoid age dis- The beSt thmg (an employer) director and national EPLI practice leader =~ something else is the cause and not age.
imination clai Iting from layoffs, 1 ith Aon Risk Services, it of A They should icate th
e o oo o tenr s 0N d0 is base (a layoff) on i, Aon, Rk Scs i o e e sl communicate s esns
consulting with an attorney and trying to nai documents to show that a mix of employ- Rodney Mesriani, principal partner
base layoffs on documented performance performance‘ Basmg It on ees of all ages were laid off. with the Los Angeles-based Mesriani Law
issues. 1 U “There are rules around what kind of  Group A.P.L.C,, said strict workplace rules
“The best thing (an employer) can do is salarv IS n0t qOOd enouqh' documentation they have to share,” Mr. on age discrimination—including ban-
base (la layoff) on p%rforman}fe. Ba(sjirig it aurie McCann, AARP Foundation I%lams said. “Providing statistics is one of  ning age-related joiies1 and talking about a
on salary is not good enough,” said Lau- them.” person’s age—can help.
rie McCann, Washington-based senior Employers “should know they have to “If you have a workplace that, for
attorney with the AARP Foundation. do their homework” before layoffs, said  example, makes fun of an older worker
“That puts the company at risk for age Some experts say supplying documen-  Larry Racioppo, Stamford, Conn.-based and then they get laid off, then you leave
discrimination” litigation because salary  tation along with a pink slip can help leader of the executive liability practice  yourself open to an easy lawsuit,” he said.
often correlates with age. avoid a lawsuit. with Towers Watson & Co. “The burden —By Louise Esola

Continued from previous page

AARP Foundation’s Ms. McCann.
“The perception is that they cost
more,” but companies that lay
off their more experienced work-
ers often pay the price when they
hire less experienced workers
who require costly training, she
said.

Additionally, older workers
sometimes are seen as more dis-
posable because “they are leaving
soon anyway” and “they can tap
into their retirement savings a lot
easier than a younger worker,”
Ms. McCann said. “Companies
see this as a more humane way to
go—laying off older workers vs.
younger, but it can get them into
trouble.”

Because older workers often
find it more difficult to re-enter
the workforce after losing their
job—an idea some say is an
unspoken branch of age discrimi-
nation—experts argue that the
surge in EEOC filings and lawsuits
is one way employees seek com-
pensation in hard times.

Tom Hams, Chicago-based
managing director and national
EPLI practice leader with Aon Risk
Services., a unit of Aon Corp., said
he believes older workers tend to
take their time filing a claim with
the EEOC after a layoff and often
do so to seek more compensation
during hard times.

“People thought they could
find jobs and then they can get
desperate, if you will, and move
on (toward litigation),” Mr.
Hams said, adding that juries
tend to decide in favor of older
workers.

Mr. Racioppo said older workers
“are more aware of their rights”
and that age discrimination
claims may not be avoided.

Mr. Mesriani said the rise in age
discrimination litigation actually
could hurt workers 55 and older
finding their next job.

“When you are older, it is so
much more difficult to find a job;
and as that loss of income esca-
lates, so does the value of their
claim,” Mr. Mesriani said. “The
lawsuits and claims have made it
in fact harder for these workers to
find jobs because employers are so
afraid that if things don’t work

out and they have to fire that

employee, (the company) could PL“S Swiss Re is proud to be a gold sponsor of the 2010 PLUS International Conference.
be accused of age discrimination,” Internatondt Gl forrnce
adding that older workers have a Gold Sponsor
harder time finding work because
of age discrimination.
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MICHAEL MARCOTTE

Reinsurance market executives traveled to Colorado Springs, Colo., to
attend the 2010 Property Casualty Insurers Assn. of America meeting.

PCI: Reinsurers see repeat
season of soft renewals

CONTINUED FROM PAGE 4

division at Princeton, N.J.-based
Munich Reinsurance America
Inc., said, “This is a fairly chal-
lenging market environment and,
from a reinsurance perspective,
we're aware of that and we're
approaching the renewals with
that in mind.”

Munich Re is looking at its over-
all portfolio, “determining what
accounts don’t look supportable
anymore and having those con-
versations earlier to see what we

can do to make it more attractive
and to ensure our support,” Ms.
Albo said.

“Right now, everybody’s strug-
gling to maintain profitability in a
difficult environment,” said James
M. Hinchley, chief operating offi-
cer of Liberty Mutual Reinsurance,
a unit of Boston-based Liberty
Mutual Group Inc. “I think that’s
the single challenge facing every-
body. It's a difficult market out
there,” he said. “How do you exer-
cise underwriting discipline?
Everybody’s fighting tough these

days,” he said.

“Most reinsurers are holding
onto business that is adequately
profitable, so you have to ques-
tion when opportunities do arise.
You have to really do your home-
work and due diligence as to why”
these new opportunities have
risen. At times, he said, there is
“winner’s remorse” for taking on
poor business they later regret.
New business opportunities “pre-
sent a challenge,” said Mr. Hinch-
ley.

Robert DeRose, vp, at Oldwick,
N.J.-based A.M. Best Co. Inc., said
“casualty across the board is pret-
ty much soft, and property is
becoming increasingly more com-
petitive.”

William H. Eyre Jr., Philadel-
phia-based managing director of
Towers Watson & Co.’s reinsur-
ance brokerage business, said,
“Reinsurers are in general agree-
ment about providing pricing
relief for insurers on property
business, subject to companies’
exposure management and expe-
rience in 2010 and we do have to
keep in mind that there were a
number of storms in the U.S.”

Observers estimated that prop-
erty lines will drop 10% to 15% at
renewals while casualty lines’ rates
will range from flat to 10% lower.

“Reinsurers are all sending mes-
sages that they're trying to hold
the line, but we're pretty confi-
dent we're going to see a drop, I
think more on the property side
than certainly on the casualty
side,” said Mike Schnur, a Chica-
go-based a partner with TigerRisk
Partners L.L.C.

There, however, have been lim-
ited reinsurance rate hikes.

Damien Magarelli, a director at
New York-based rating agency
Standard & Poor’s Corp., said loss-
es include earthquakes in Chile
and New Zealand as well as the
Deepwater Horizon oil rig in the
Gulf of Mexico. “All of these areas
could see rate increases of 30% or
more,” Mr. Magarelli said.

He also noted that the directors
and officers liability and workers
compensation reinsurance market
is offering less capacity than previ-
ously. While the lines still are see-
ing rate declines, they are not as
great as in the primary market.
“So (reinsurers are) being a little
more selective at this point in
time,” he said.

However, John Andre, A.M.
Best Co. Inc. group vp of global
reinsurance and alternative mar-
kets, said that while D&O and
errors and omissions lines had
hardened, “I think it's losing
momentum because they haven't
seen the loss emergence that
everyone was anticipating.”

For financial institutions,
Stephen Mildenhall, Chicago-
based CEO of Aon Benfield Ana-
lytics, said “there’s been less claim
emergence out of the financial cri-
sis than maybe some people
expected.”

Meanwhile, Mr. Eyre said he
expects “a fairly orderly renewal
season, barring any disasters in
the next two months, and there’s
certainly plenty of capacity for all
lines of business.”

The trend has been “to get into

Continued on next page
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days,” he said.

“Most reinsurers are holding
onto business that is adequately
profitable, so you have to ques-
tion when opportunities do arise.
You have to really do your home-
work and due diligence as to why”
these new opportunities have
risen. At times, he said, there is
“winner’s remorse” for taking on
poor business they later regret.
New business opportunities “pre-
sent a challenge,” said Mr. Hinch-
ley.

Robert DeRose, vp, at Oldwick,
N.J.-based A.M. Best Co. Inc., said
“casualty across the board is pret-
ty much soft, and property is
becoming increasingly more com-
petitive.”

William H. Eyre Jr., Philadel-
phia-based managing director of
Towers Watson & Co.’s reinsur-
ance brokerage business, said,
“Reinsurers are in general agree-
ment about providing pricing
relief for insurers on property
business, subject to companies’
exposure management and expe-
rience in 2010 and we do have to
keep in mind that there were a
number of storms in the U.S.”

Observers estimated that prop-
erty lines will drop 10% to 15% at
renewals while casualty lines’ rates
will range from flat to 10% lower.

“Reinsurers are all sending mes-
sages that they're trying to hold
the line, but we're pretty confi-
dent we're going to see a drop, I
think more on the property side
than certainly on the casualty
side,” said Mike Schnur, a Chica-
go-based a partner with TigerRisk
Partners L.L.C.

There, however, have been lim-
ited reinsurance rate hikes.

Damien Magarelli, a director at
New York-based rating agency
Standard & Poor’s Corp., said loss-
es include earthquakes in Chile
and New Zealand as well as the
Deepwater Horizon oil rig in the
Gulf of Mexico. “All of these areas
could see rate increases of 30% or
more,” Mr. Magarelli said.

He also noted that the directors
and officers liability and workers
compensation reinsurance market
is offering less capacity than previ-
ously. While the lines still are see-
ing rate declines, they are not as
great as in the primary market.
“So (reinsurers are) being a little
more selective at this point in
time,” he said.

However, John Andre, AM.
Best Co. Inc. group vp of global
reinsurance and alternative mar-
kets, said that while D&O and
errors and omissions lines had
hardened, “I think it's losing
momentum because they haven’t
seen the loss emergence that
everyone was anticipating.”

For financial institutions,
Stephen Mildenhall, Chicago-
based CEO of Aon Benfield Ana-
lytics, said “there’s been less claim
emergence out of the financial cri-
sis than maybe some people
expected.”

Meanwhile, Mr. Eyre said he
expects “a fairly orderly renewal
season, barring any disasters in
the next two months, and there’s
certainly plenty of capacity for all
lines of business.”

The trend has been “to get into

Continued on next page



Discipline: Market different than 1990s

CONTINUED FROM PAGE 4

“However, I do see some rein-
surers looking for underwriting
discipline, and therefore will either
decrease lines or alternatively
abandon accounts that they don’t
think are paying a reasonable level
of return,” Mr. Fedor said.

“Part of that is driven by the
enterprise risk management anal-
ysis that many of these reinsurers
are doing, that in effect looks at,
‘What’s my rate of return on equi-
ty’”” and the amount of capital
allocated to the lines of business?

“Reinsurers tend to be more dis-
ciplined” than primary insurers,
which do not use ERM “as much as
the reinsurers are,” Mr. Fedor said.

“The reinsurance market needs
to show some discipline because
there’s sound technical reasons
why prices should increase, with
the investment climate providing
historically low returns and the
release of prior-year reserves being
used to subsidize underwriting,”
said Patrick Hartigan, head of
treaty team reinsurance for Lon-
don-based Beazley P.L.C.

James H. Bradshaw, New York-
based CEO of Willis Re Inc., said
unlike the soft market of the late
1990s, “We think the reinsurance
market has been very disciplined

Continued from previous page

the market earlier,” said James H.
Bradshaw, CEO of Willis Re Inc. in
New York. “I think clients have
been just getting better” at
improving their access to data and
brokers “are working harder to pre-
sent that data in an organized and
logical format, so I would think
that trend should continue.”

Another trend, said Mr. Maga-
relli, is a modest increase in
asbestos and environmental
charges by reinsurers. “We don’t
believe that’s a fundamental shift
in the risk of A&E, but you are see-
ing some companies taking some
charges,” usually in the range of
$200 million to $400 million.

While this is “nothing as dramat-
ic as the multibillion-dollar charges
of the earlier part of the decade,” a
bit more volatility has returned to
the A&E market, Mr. Magarelli said.
“At this point in time it seems more
sporadic, based on certain legal cas-
es in court rulings, nothing that’s
broad to the market.”

Meanwhile, some observers said
an increased emphasis has been
placed on reinsurers’ credit quality.

“We don't see any immediate
change in the marketplace, so
clients are looking more for protec-
tion of earnings, looking at protec-
tion of their own franchises; and
reinsurers are more interested in
finding alternative solutions in the
reinsurance market, so they're will-
ing to provide broader products for
the right clients,” Mr. Crawley said.

Kelly R. Superczynski, senior
managing director at Chicago-
based Aon Benfield Analytics’ rat-
ing agency advisory unit, said the
issue of reinsurer credit quality
“has definitely received a lot of
focus lately.”

Joseph M. Fedor, U.S. Re Corp.
I

in this soft market.” He said that is
a function of there being fewer
reinsurers “and the fact that
they’ve learned the lessons of the
past; so while we see a continued
softening, it's often warranted

based on experience.”

Obviously, he added, if there
are accounts with loss activity,
“we’ll see those adjustments being
made, but for the most part, we
expect the market to continue to
soften,” Mr. Bradshaw said.

But Mike Schnur, a Chicago-
based partner with TigerRisk Part-
ners L.L.C., said while reinsurers
have been disciplined, he’s been
impressed by the “level of sophisti-
cation of primary companies.”
Really good primary insurers have
introduced risk management tech-
niques and now are “better able to
measure what they need to do” to
control their exposures, he said.
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What will it take to turn the soft reinsurance market?

By JUDY GREENWALD

COLORADO SPRINGS, Colo.—
When the market will turn and
what it will take to turn it, barring
a significant catastrophe, were
major questions at last month’s
Property Casualty Insurers Assn.
of America’s annual meeting, but
no one professed to have defini-
tive answers.

Gregory Schiffer, managing
director of property and specialty
for Armonk, N.Y.-based Swiss
Reinsurance America Corp., said
this year’s hurricane season has

been “quite active” but “relatively
benign,” with the storms largely
avoiding land in the United
States.

Capital levels are high “and the
economic recovery is relatively
slow at this point, yet we have a
low interest-rate environment,
which equals low returns for
insurers and reinsurance compa-
nies,” Mr. Schiffer said.

In addition, “there’s low reserve
redundancies at this point, and
yet we still see reserve releases, so
that well seems to be running
dry,” he said in discussing the

issue at the conference in Col-
orado Springs, Colo.

“Overall, I would say the mar-
ket lacks some sort of upper-level
steering current to a firming mar-
ket, so from Swiss Re’s perspective,
rates are not expected to increase
significantly at the January
renewals,” Mr. Schiffer said.

Pina Albo, president of the rein-
surance division at Princeton,
N.J.-based Munich Reinsurance
America Inc., said, “There’s a lot of
talk about what's going to turn it
at the end of the day. What's
going to make pricing move” is a

large catastrophe in excess of $50
billion to $60 billion, “so that it
really affects people’s capital posi-
tion. That would be one thing.”
A second factor, “which we are
starting to see now,” is “depletion
of reserve cushions. What we're
seeing now is pretty good calen-
dar-year results,” but results have
benefited from prior-year reserve
releases that are running out or
will soon, she said. An uptick in
the economy also could lead to
improved pricing, she said.
Munich Reinsurance America
President and CEO Anthony ]J.
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Kuczinski said inflation, which is
feared, would “help to drive rates
at least on the casualty side, when
people realize costs will be higher
than expected.”

“You can’t make money on the
investment side. The focus has to
be on underwriting and we're in
the middle of a soft market,” said
Robert DeRose, vp at Oldwick, N.J-
based A.M. Best Co. Inc.

The market should be turning
now on casualty business, which is
not making a profit, he said.
“Casualty classes are living off the
redundancies from the hard mar-
ket, so theoretically the turn needs
to happen. It needs to happen
pretty soon because the redundan-
cies can’t go on forever,” he said.

Damien Magarelli, a director at
New York-based rating agency
Standard & Poor’s Corp., said a
greater-than-expected change in
frequency or severity “could be
the catalyst for increased prices,
unless there really is a triggering
event.”

If these changes do not occur
and barring that triggering event,
“at this point we don’t think
there’s going to be a change” in

James M. Hinchley,
Liberty Mutual Reinsurance

the cycle, “which means a general
continued decline in rates and fur-
ther pressure on margin compres-
sion,” Mr. Magarelli said.

“You still have many compa-
nies” with combined ratios of
95% or lower on the primary side,
and primary companies and rein-
surers are “still reporting very
strong earnings,” he said. While
weaker competitors are struggling
because of the need to have
underwriting profits increase, the
rest of the market has strong capi-
tal and earnings and “isn’t seeing
the need to raise rates very aggres-
sively,” Mr. Magarelli said.

James M. Hinchley, chief opet-
ating officer of Boston-based Lib-
erty Mutual Reinsurance, a unit of
Liberty Mutual Group Inc., said,
“It’s hard for me to see a real turn
in property cat rates without some
event or some near misses.

“I think casualty may turn more
on its own. I think people recog-
nize that loss trends work against
us, the investment climate is pro-
ducing low yields, so you can’t
write at a high combined ratio
and just make it on the backs of
the investment portfolio the way

Continued on next page
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the market is today, so it may be a
more gradual turn,” Mr. Hinchley
said.

In addition, “as companies run
out of prior-year reserve redun-
dancies to release,” it puts more
pressure on current-year under-
writing results, he said.

James H. Bradshaw, CEO of
Willis Re Inc., a New York unit of
Willis Group Holdings P.L.C.,
said, “People talk about capital
and certainly the market is over-
capitalized, but if you look at
2008—with the financial crisis
and the impact on companies’
portfolios and the drop in the
assets and how much capital left
the market—rates continued to
soften,” so capital is just one part
of the overall equation that turns
the market.

“I think, quite frankly, negative
cash flow, calendar-year results
deteriorating to the point where
there’s negative cash flow pain is
what it’s going to take for the mar-
ket to turn. As long as we contin-
ue to have reserve releases and
strong capital, it's just not going
to happen,” Mr. Bradshaw said.

Steve Mildenhall, Chicago-
based CEO of Aon Benfield Ana-
lytics, a unit of Aon Corp., said a
property catastrophe that has
insured losses in the range of $80
billion gross and $40 billion to
$50 billion net would be enough
to get the industry up to a com-
bined ratio between 110% and
115%, which historically is what
the market has reached before
hardening.

A casualty crisis that would lead
to a market turn could include an
inflation-driven event, such as
changes in the legal system, a new
theory for bringing a claim or a
cyber virus, he said.

As to when the market will
turn, Mr. Hinchley said, “Things
are relatively stable right now. I
don’t think they’re getting dra-
matically worse. I think we are
seeing a continued, gradual deter-
mination in rates in most lines.
It’s just really difficult to predict
when things will start going from
stable to upwards.”

“I do think we're getting closer
to the bottom,” said Mike Schnur,
Chicago-based partner with Tiger-
Risk Partners L.L.C., who said the
market will not turn until casualty
reserves really start running out or
there is a significant event.

Absent a significant catastro-
phe, Mr. Bradshaw said he expects
the market to turn “no sooner
than 12 months and more likely
24 to 36 months.”

Joseph M. Fedor, executive vp
and director of Pearl River, N.Y.-
based U.S. Re Corp., said, “It's
going to take another two, three
years, unless we have a major dis-
aster.” It is going to take that long
“before the bleeding on the pri-
mary side will be significant
enough that it will force rate
increases,” he said.

It also is possible there will not
be an overall turn, some observers
said.

It is possible the market “could
get little bits and pieces of a turn,”
said John Andre, group vp of glob-
al reinsurance and alternative
markets at Best.
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Primary insurers still increasing retention levels

As premiums keep falling,

efforts boost bottom line
By JUDY GREENWALD

COLORADO SPRINGS, Colo.—Primary insurers
continue to increase their retention levels,
reinsurance officials say.

John Andre, group vp of global reinsurance
and alternative markets for Oldwick, N.J.-based
AM. Best Co. Inc., said primary insurers “are
ceding less and less business and that’s been a
trend the past couple of years and we expect it
will continue to do so.”

He discussed the issue at Property Casualty

Insurers Assn. of America’s annual meeting
Oct. 24-27.

James H. Bradshaw, New York-based CEO of
Willis Re Inc., said there is “a pattern of increas-
ing retentions, as insurance companies try to
retain earnings” and, if they are publicly trad-
ed, “trying to manage their earnings. Reinsur-
ance quite often is the No. 2 expense behind
salary and benefits,” so it is “easiest to try to
make up for falling premiums” by cutting rein-
surance costs, he said.

Mike Schnur, a Chicago-based partner with
TigerRisk Partners L.L.C., said, “Some clients
are still raising retentions,” but more so on
casualty business. “Property seems to have
kind of leveled off at this point. I still think

companies that are buying reinsurance in a soft
market are looking to keep premiums, and one
of the ways to do that is to buy less reinsur-
ance.”

James M. Hinchley, chief operating officer of
Boston-based Liberty Mutual Reinsurance, a
unit of Liberty Mutual Group Inc., said he’s “not
expecting a lot of change in retentions. There
might be a slight bias towards primary compa-
nies keeping a little bit more of the risk, but
overall I would say retentions are fairly stable.”

However, Steven Mildenhall, CEO of Aon
Benfield Analytics in Chicago, said as far as
retentions are concerned, “the pendulum
might have swung too far and might swing
back.”
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Reinsurers adopt cautious stance
on multiyear coverage contracts

Add provisions to protect against effects of sharp market turn

By JUDY GREENWALD

COLORADO SPRINGS, Colo.—Buy-
ers are seeking multiyear con-
tracts, but reinsurers are approach-
ing the issue cautiously, observers
say.

To protect themselves from
being locked into low rates should
the market harden, or left with
poor business, reinsurers who
agree to these requests are intro-
ducing “material differences”
clauses that permit them to modi-
fy the contract.

Some observers, who discussed
the topic during the Property
Casualty Insurers Assn. of Ameri-
ca’s annual meeting, said this is
part of a general trend among
reinsurers and cedents to develop
long-term relationships during
the soft market.

Robert DeRose, vp at Oldwick,
N.J.-based A.M. Best Co. Inc., said
the multiyear contracts are “struc-
tured in such a way that the rein-
surer has the ability to get out,
and also adjust terms on an annu-
al basis, so it’s not the three-year
contract of the soft market.”

The contract may have a multi-
ple-year term, but “it’s got some
flexibility built into it that allows
some adjustment as the market
changes,” Mr. DeRose said. Other-

wise, “terms and conditions have
been holding up pretty well on
the reinsurance side,” he said.

John Daum, New York-based
executive director of Lockton Re, a
unit of Kansas City, Mo.-based
Lockton Cos. L.L.C., said the mul-
tiyear contract situation today is
different than 1999, during the
last soft market, when “the rein-
surance market really got caught
out, not only giving away the cov-
erage, but also broadening the
coverage, too.”

“We've actually placed several
(multiyear contracts) but with the
material change clauses,” Mr.
Daum said. “I think reinsurers are
getting more sophisticated in their
crafting of this clause. 1 don't
think anyone expects a blank
check for the next three years.”

Mike Schnur, Chicago-based
partner at TigerRisk Partners
L.L.C., said he is seeing some
movement toward multiyear con-
tacts on property business, but “it
depends on the reinsurer.”

“Long-term, core clients, I
think, are more likely to get a mul-
tiyear deal, and I would say rein-
surers are certainly being very cau-
tious” in agreeing to them, said
Mr. Schnur.

“It’s a longer-term solution,” he
said. “If you're a big company

buying a lot of reinsurance,”
securing a multiyear contract is
“good risk management on the
part of some companies.”

The advantage to the reinsurer
is that it ensures “a longer-term
relationship with a client, as
opposed to seeing the program
every single year and having to go
through the bid-ask process. To
the extent we have several years of
soft market conditions, potential-
ly that could be good for them as
well,” Mr. Schnur said.

“It helps companies from a
planning  perspective,”  said
Stephen Mildenhall, Chicago-
based CEO of Aon Benfield Ana-
lytics, a unit of Aon Corp.

Not every reinsurer, though,
has agreed to such contracts.

Pina Albo, president of the rein-
surance division at Princeton,
N.J.-based Munich Reinsurance
America Inc., said, “We've seen a
couple of requests for multiyear
contracts,” which is a “typical soft
market play,” but Munich Re has
not written any.

“Although reinsurers are sitting
on a lot of capital, they are also
conscious that investors expect
certain returns,” Ms. Albo said.

Reinsurers and cedent insurers
both want long-term relation-
ships, observers said.

Looking at the issue from the
intermediary's perspective,
‘often, we find that we've got
trading relationships with
clients over 10 years, which
we find very advantageous.’
Hugo Crawley, BMS Group Ltd.
|

“Reinsurers are trying to build
stable, long-term relationships;
and if it means entering into mul-
tiyear reinsurance agreements, I
think most parties on both sides
are willing to do that,” Mr. Daum
said.

“Reinsurers are trying hard to
work with their clients and be
there for them throughout this
next cycle, when it does turn, but
I think they’re always trying to
identify the clients they want to
stick with and work with. I just see
more of a greater sense of continu-

ity from both the buyers and sell-
ers,” he said.

Mr. Schnur said reinsurers “real-
ly want to make sure they do
whatever they can to ensure their
relationships are strong, and to
stay with their clients as much as
possible. That seems to be more of
an overriding theme.”

James M. Hinchley, chief oper-
ating officer of Boston-based Lib-
erty Mutual Reinsurance, part of
Liberty Mutual Group Inc., said
while his firm is interested in
long-term partnerships, “it’s hard
for me to say whether that’s differ-
ent than five or 10 years ago. I'm
not sure if it’s a trend, but we def-
initely prefer to be involved with
people who consistently buy rein-
surance and who value long-term
partnerships,” he said.

Looking at the issue from the
intermediary’s perspective, “often,
we find that we've got trading
relationships with clients over 10
years, which we find very advan-
tageous,” said Hugo Crawley,
chairman of London-based BMS
Group Ltd.

Meanwhile, James H. Bradshaw,
New York-based CEO of Willis Re
Inc., a unit of Willis Group Hold-
ings P.L.C., said cedents have been
combining lines of business of
similar characteristics to achieve
greater economies of scale and
leverage their reinsurance busi-
ness.

For instance, they are combin-
ing casualty business to have one
excess-of-loss policy that covers all
lines and has higher retentions,
thus reducing the amount of pre-
mium ceded to reinsurers, where
previously they might have had
three or four pro rata policies, Mr.
Bradshaw said.
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Few reinsurers
expected to fuel
growth with M&As

Low stock values,
alternative options
limit potential deals

By JUDY GREENWALD

COLORADO SPRINGS, Colo.—Rela-
tively few mergers and acquisi-
tions are expected among reinsur-
ers in the near future, industry
experts say.

John Andre, group vp of global
reinsurance and alternative mar-
kets at Oldwick, N.J.-based A.M.
Best Co. Inc., said the one sub-
stantive deal in the past year was
the May merger of Max Capital
Group Ltd. and Harbor Point Ltd.
under the new banner of Alterra
Capital Holdings Ltd.

Low stock valuations “are
what's keeping (M&As) from hap-
pening” as well as cultural issues,
said Mr. Andre in discussing the
issue at the Property & Casualty
Insurers Assn. of America’s annual
meeting.

“Lots of times, reinsurers figure
they might be able to gain market
momentum themselves without
having to merge,” so teams or
blocks of business may move, but
combining legal entities is “often

“

problematic,” he said.

However, Joseph M. Fedor,
executive vp and director at Pearl
River, N.Y.-based U.S. Re Corp.,
said he expected “some M&A
activity,” with reinsurers “trying
to get a better use of capital.”

While that will be the major
driver, a “secondary driver might
be the need for quality security,
which means, as long as you have
a bigger surplus, ostensibly you're
more secure,” Mr. Fedor said.

“I don’t see really big acquisi-

tions in the short run,” said
Munich Reinsurance America
President and CEO Anthony ]J.
Kuczinski, who is based in Prince-
ton, N.J. While there may be some
smaller acquisitions, “to do a big
acquisition in this market space,
in the reinsurance space, you have
to ask for what purpose?” Munich
Re, for instance, already sees
almost anything it wants to see (in
insurance offerings) in the mar-
ketplace, he said.

“We think that pressure to grow
the balance sheet could create
some increased M&A activity, but

MICHAEL MARCOTTE

Experts gathered at the Property Casualty Insurers Assn. of America’s
annual meeting in Colorado Springs, Colo., discussed numerous issues
including to prospect of more mergers and acquisitions.

we don’t expect this to be overly
dramatic to the industry.” said
Damien Magarelli, a director at
rating agency Standard & Poor’s

Corp. in New York.

However, he said he would not
be surprised if there were some
M&As among “concentrated

niche companies” and firms with
smaller balance sheets. “That
would be the sweet spot, where
M&A activity may actually have
the greater impact,” said Mr. Mag-
arelli.

Kelly R. Superczynski, senior
managing director at Aon Benfield
Analytics’ rating agency advisory
unit in Chicago, said there have
been niche-type deals involving
small- to medium-size players,
such as Richmond, Va.-based
Markel Corp.’s plans, announced
in July, to acquire Omaha, Neb.-
based Aspen Holdings Inc., which
does business as First Comp, for
$135 million plus the value relat-
ing to certain outstanding stock
options at closing. “It's hard to
put your capital to work right now
in order just to grow organically,”
she said.

Rather than Bermuda, “I think
we're going to see some merger
activity probably on the U.K. side,
and that may basically be London
operations merging,” said U.S.
Re’s Mr. Fedor.

In October, Beazley P.L.C.
offered to buy Hamilton, Bermu-
da-based Hardy Underwriting
Bermuda Ltd. for £158.4 million
($253.2  million). However,
Hardy, which operates Lloyd'’s of
London syndicate 382 and a man-
aging general agency in Bermuda,
rejected the offer as being too
low.

Patrick Hartigan, Beazley’s head
of treaty team reinsurance, said,
“We've gone public in order to be
able to talk to shareholders and to
encourage the Hardy board into
some dialogue so we can look a lit-
tle bit closer at their business. We
do feel on that front that the busi-
nesses are compatible, they’re
complementary and they would
provide Beazley with a more diver-
sified portfolio in terms of class
and geography.”

Reinsurer domicile moves won't affect global market: Experts

By JUDY GREENWALD

COLORADO SPRINGS, Colo.—The recent
move by several reinsurers to redomicile
from Bermuda to Switzerland will not
significantly affect the Bermuda market
or the overall market in the near term,
reinsurance officials say.

Companies that recently moved their
domicile from Bermuda include Allied
World Assurance Co. Holdings Ltd.,
Amlin P.L.C., Flagstone Holdings Ltd.
and ACE Ltd. (BI, Oct. 11).

“It doesn’t matter” where a company
is domiciled, said William H. Eyre Jr.,
Philadelphia-based managing director
of Towers Watson & Co.’s reinsurance
brokerage business, who discussed the
issue at the Property Casualty Insurers
Assn. of America’s annual meeting.
“Our clients are concerned about the
financial status of a reinsurer and the
underwriting talent and the underwrit-
ing philosophy of that company,” he
said. “It doesn’t matter if a reinsurer is
in Dublin or in Zurich or Bermuda or
New York.”

Joseph M. Fedor, executive vp and
director of Pearl River, N.Y.-based U.S.

Re Corp., said, “I don't think it is going
to have much of an impact on the mar-
ket. This is really a corporate decision
whether to assist in the diversification
process or, alternatively, to shelter the
company from U.S. taxation.”

“All these companies are keeping
their Bermuda underwriting expertise
available” and are not pulling it off the

island, said John Andre, group vp of
global reinsurance and alternative mar-
kets for Oldwick, N.J.-based A.M. Best
Co. Inc.

In the near term, the moves will not
have much impact, said Kelly R. Super-
czynski, senior managing director at
Aon Benfield Analytics’ rating agency
advisory unit in Chicago. “Obviously,
companies are planning for potential
changes in the tax relationship between
the U.S. and Bermuda and being proac-
tive in terms of redomesticating.”

At least operationally, there has not
been much change “because they're
keeping a lot of their operations in
Bermuda,” said Ms. Superczynski.

The trend, though, toward redomesti-
cating in Switzerland, Dublin and Lux-
embourg is expected to increase in com-
ing years “until there’s a decision one
way or another on the Neal bill,” she
said.

H.R. 3424, which was introduced by
Rep. Richard E. Neal, D-Mass., seeks to
limit tax deductions for reinsurers that
cede large portions of their U.S. premi-
ums to offshore affiliates.

Damien Magarelli, director at rating

agency Standard & Poor’s Corp. in New
York, said, “We don’t believe that the
move to Switzerland has an impact on
our ratings” because “most companies
are already global companies.”

However, he added, “there are ques-
tions” around Bermuda and Solvency II
and whether the island’s “place in the
market will be sustainable or not.” It
will be sustainable as long as it exists as
a center of excellence and as a distribu-
tion center and market where business
is transacted, he said.

“For lines of business like excess casu-
alty coverages, property cat and for oth-
er short-tail lines of business, Bermuda
still has a very strong place in the mar-
ket and it will be sustainable,” he said.
However, questions regarding its tax
advantages would be “one of the rea-
sons that companies are considering
moving their holding companies to dif-
ferent locations.”

Meanwhile, the European Commis-
sion has named Bermuda, Switzerland
and Japan as the first non-European
Union countries to undergo equivalen-
cy reviews prior to the proposed imple-
mentation of Solvency II.
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JEFFREY M. HOMES

NEW JOB TITLE: Baltimore-based
senior vp of Aon Risk Solutions’
global rail practice.

PREVIOUS POSITION: Baltimore-
and Washington-based senior vp
for Marsh Inc.

GOALS FOR NEW POSITION: My
goals are to lead the (Baltimore-
Washington) office to continue
delivering world-class,
customized and innovative
solutions for our clients in the
most efficient manner possible,
whether transactional or
consultative in nature.

INDUSTRY CHALLENGES:
Globalization is a huge challenge
for our clients. We are helping
them find efficient means of
matching global capacity with
global risks while facing myriad
jurisdictional and regulatory
compliance issues. Clients
demand access to the best
advice, regardless of where it
comes from, but it needs to be
timely, focused and, most
importantly, fact-based.

INDUSTRY OUTLOOK: As
traditional markets struggle with
the exposure, major railroads

are forced to look beyond for
increased market capacity. Much
like we saw in the 1980s when
railroads were among the early
investors in Bermuda markets
such as ACE and XL, rail
companies will continue to drive
innovation and explore new
insurance markets such as Asia
as well as alternative risk
transfer solutions, such as
contingent capital or group
reinsurance.

OUTSIDE THE INDUSTRY, A
DREAM JOB: Aerospace
engineer. What could be more
exciting than designing the first
manned spaceship to Mars?

WHAT YOU WANTED TO BE WHEN
YOU GREW UP: A race car driver.
Fast cars and fast living looked
very appealing to a teenager.

HOBBIES: Puttering about the
farm, mending fences, moving
sheep and wrestling the llama.

FAVORITE BOOK: “Atlas
Shrugged,” by Ayn Rand. (It's) a
slow read, but what a premise.

CAN'T-MISS TV SHOW: “NCIS." (It
has) great characters, action
and technology. What's not to
like?

VISIT www.businessinsurance.com/ComingsandGoings for
a full list of this week's personnel moves and promotions. Check
our Web site daily for additional postings and sign up for the

weekly e-mail.

T0 SUBMIT ITEMS

Business Insurance would like to
report on senior-level changes
at commercial insurance
companies and service
providers. Please send news and
photos of recently promoted,
hired or appointed senior-level
executives to:

Mike Tsikoudakis
Business Insurance

360 N. Michigan Ave.
Chicago, Il. 60601-3806

mtsikoudakis@businessinsurance.com
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BROKERS:
AmWINS Group Inc.
Colemont Insurance Brokers Ltd.
Higginbotham & Associates Inc.

INSURERS:
ACE USA
Endurance Risk Solutions
QBE Insurance Group Ltd.
XL Group P.LC.

OTHER PROVIDERS:
Norton Rose L.L.P.

REINSURANCE:
Price Forbes & Partners Ltd.
XL Re Ltd.
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HHS rolls out new application
for retiree health reimbursement

3,700 organizations
already approved
by federal program

By JERRY GEISEL

WASHINGTON—Organizations
that haven't yet applied to par-
ticipate in a government pro-
gram that will provide partial
reimbursement  of  claims
incurred by enrollees in their ear-
ly retiree health care plans will
have to use a new application
form starting this week, the
Department of Health and
Human Services announced last
week.

Organizations whose applica-
tions are postmarked after Nov. 9
must use the new form, HHS
said. Those that have not started
to complete the prior Aug. 9
application form, and whose
application is postmarked after-

Nov. 9, also must use the Nov. 2
application.

However, organizations that
started to complete the Aug. 9
application, which is no longer
available online, may submit
that version, provided that it is
postmarked no later than Nov. 9,
HHS said.

About 3,700 organizations,
including private employers,
public entities and union funds,
have had their applications
approved to participate in the
Early Retiree Reinsurance Pro-
gram.

Under ERRP, the government
will reimburse organizations
with early retiree health care
plans for a portion of health care
claims incurred by retirees who
are at least age 55 but not eligible
for Medicare, as well as by
retirees’ covered dependents,
regardless of age.

After a participant in an early
retiree plan incurs $15,000 in

health care claims in a plan year,
the government will reimburse
plan sponsors for 80% of claims
up to $90,000.

The reimbursement applies to
claims that are incurred June 1 or
later.

As part of the health care
reform law, Congress appropriat-
ed $5 billion for the program,
which was seen as a way to
encourage employers to contin-
ue their early retiree health care
plans until at least 2014, when
subsidized coverage for the unin-
sured will be available through
newly established state insurance
exchanges.

However, researchers at the
Employee Benefit Research Insti-
tute in Washington have project-
ed that the money will run out
sometime next year.

The new application form and
instructions are available at
http://www.errp.gov/how_to
_apply.shtml.

Electronic placements

By SARAH VEYSEY

LONDON—The London Market
Group said it plans to expand its
electronic support of policy
endorsements to more classes of
insurance business.

The effort follows last month’s
launch of a pilot program of elec-
tronic endorsements in the
marine market.

The London Market Group is
made up of representatives from

the International Underwriting
Assn., Lloyd’s of London, the
Lloyd’s Market Assn. and the Lon-
don & International Insurance
Brokers Assn.

The move “sends a clear mes-
sage that electronic processes, sup-
porting business placement as
well as other parts of the risk life
cycle, are an essential part of the
market’s future,” Rob Gillies, head
of market processes at the LMA,
said in a statement.

expanded

The London Market Group will
roll out electronic support of
endorsements in  remaining
marine classes and professional
indemnity business by mid-sum-
mer 2011.

Electronic endorsement support
of terrorism, U.S. property and
treaty reinsurance will be imple-
mented this fall and remaining
classes of insurance business will
be added next year, the group said
in a statement.
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GENEX: Intracorp deal expands business

CONTINUED FROM PAGE 3

ment revenues.

Intracorp is a unit of CIGNA
Corp., which will continue offer-
ing health management and well-
ness programs to employers and
other buyers under the CareAllies
brand.

GENEX is owned by Stone
Point Capital L.L.C.,, a private
equity firm in Greenwich, Conn.

Both companies derive about
80% of their business from work-
ers comp and the rest from disabil-
ity and auto liability business, a
GENEX spokesman said.

One fewer case management
and bill review provider will not
affect the price customers pay for
workers comp services because
ample nationwide and regional
competitors remain, said Joe
Paduda, principal at Health Strat-
egy Associates in Madison,
Conn.

“The market is still oversaturat-

ed and oversupplied,” Mr. Paduda
said.

But GENEX and Intracorp are
similar companies, which is why
Mr. Paduda said he expects the
deal to result in “more talent on
the street” as services get consoli-
dated and duplicate staff is
reduced.

Provider changes can cause con-
fusion for buyers, said Rebecca
Shafer, president of Amaxx Risk
Solutions Inc. in Hartford, Conn.
There may be differences in risk
management information systems
and the contacts to whom
employers are accustomed could
change, she said.

But those differences may be
minimal, said Mike Farrand, vp
and area manager in Radnor, Pa.,
for the strategic outcomes practice
at Willis Group Holdings P.L.C.

Many GENEX and Intracorp
employees have worked at both
companies during their careers, so
buyers may reacquaint themselves

with familiar faces, Mr. Farrand
said.

The deal, however, could
encourage more provider consoli-
dation as regional companies
attempt to compete against the
combined strengths of GENEX
and Intracorp, Mr. Farrand said.

The GENEX spokesman said the
company is focused on “minimiz-
ing (the integration of Intracorp)
in every possible way” for cus-
tomers. Most Intracorp employ-
ees, “with the exception of a lim-
ited few at the corporate level,”
will be retained so customer ser-
vice levels and relationships will
be maintained.

Until the integration is com-
pleted, services will be provided
under the GENEX and Intracorp
brands, the spokesman said.

Terms of the agreement were
not disclosed, although CIGNA
will receive GENEX stock and
remain an ongoing GENEX
minority shareholder.
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Mixed results for employers from ballot measures

By ROBERTO CENICEROS

Employers dodged a bullet last week
when Golden State voters rejected
legalizing marijuana, according to the
California Chamber of Commerce.

But to the north, employers who
backed an initiative that would have
opened Washington state’s monopoly
workers compensation system to com-
petition from private insurers were
defeated at the polls.

More than 58% of voters rejected
Initiative Measure 1082, according to
the Washington Secretary of State’s
office. Washington is among four
states with a monopoly workers comp
system that organized labor and trial
attorneys fought to maintain.

In New Jersey, voters also cast ballots
on a matter affecting worker injury
claims. More than 80% approved
amending New Jersey’s Constitution to
prohibit lawmakers from balancing the
state’s budget by dipping into funds
that pay for worker benefits, including
unemployment benefits and the state’s
Second Injury Fund.

The Second Injury Fund provides
payments to workers who are partially

disabled and then experience a subse-
quent work-related injury, according to
New Jersey’s Department of Labor and
Workforce Development.

Second injury funds encourage com-
panies to hire disabled workers by lim-
iting employers’ liability to payments
applying only to a worker’s latest
injury.

Meanwhile, some employers in Cali-
fornia said they were breathing easier
after nearly 54% of voters defeated
Proposition 19, which would have
legalized marijuana possession and
recreational use. The measure’s poten-
tial impact on worker safety and work-
ers compensation losses was a concern.

“We have had workers comp horror
stories before and I can just imagine
what this might have done,” said Nan-
cy Madson, owner of Seawright Cus-
tom Precast Inc., a Coachella, Calif.-
based company that produces decora-
tive concrete products for the building
industry.

In addition to worker safety issues,
the Sacramento-based California
Chamber of Commerce, which led
opposition to Proposition 19, said it
feared the measure also would have

eroded employers’ ability to eliminate
marijuana use in the workplace.

The proposition specified that
employers would retain existing rights
to address consumption of marijuana
that impairs an employee’s job perfor-
mance, according to an analysis by the
nonpartisan  Legislative  Analyst’s
Office in Sacramento.

But under the proposition, employ-
ers who conduct pre-employment
screening for drugs could not have
been able to deny a job to applicants
that tested positive for pot use, said
Erika Frank, the Chamber’s general
counsel.

Proposition language concerning
employers’ ability to fire employees for
marijuana use could have resulted in
discrimination lawsuits, Ms. Frank
added. Proposition 19 would have
required employers to show employees
were “actually impaired,” for which
there is no standard, she said.

The measure’s defeat was “good
news for California employers,” Ms.
Frank said. “There was more to it than
just legalizing marijuana, particularly
as it applies to the workplace.”

In Washington state, a spokeswom-

an for the Olympia-based Building
Industry Assn. of Washington said
employers can expect a double-digit
increase in workers comp premiums.

The association led the bid to bring
private workers comp insurers into the
state and the spokeswoman alleged
that the Washington State Department
of Labor & Industries was holding off
on authorizing such a rate increase
until after the election.

A Labor & Industries spokeswoman
said the state agency will announce a
rate increase this week.

Opponents that helped defeat the
privatization measure also alleged in
their campaign statements that costs
for small employers would rise because
private insurers would be allowed to set
their own rates.

The Building Industry Assn.
spokeswoman could not say whether it
would try again to eliminate Washing-
ton’s monopoly system.

For now, however, “we are glad the
debate is over,” the Labor & Industries
spokeswoman said. The state’s system
is not perfect and “perhaps some fun-
damental changes need to occur,” the
spokeswoman added.

Risk: OFC, nat cat changes off agenda

CONTINUED FROM PAGE 1

Kanjorski, D-Pa., as chairman of
the committee’s Subcommittee on
Capital Markets, Insurance and
Government Sponsored Enterpris-
es. Rep. Kanjorski, who advocated
establishing a federal insurance
office and was among the strongest
backers of the federal terrorism
insurance backstop, was one of sev-
eral congressmen associated with
insurance issues who suffered
defeat in last Tuesday’s voting.
Rep. Earl Pomeroy, D-N.D., for-
mer president of the National
Assn. of Insurance Commissioners
who pushed for pension funding
relief as a member of Congress,
also was defeated. In addition,
Rep. Gene Taylor, D-Miss., a sharp
critic of the insurance industry
who advocated requiring the
National Flood Insurance Program
to offer windstorm as well as flood
cover, lost his re-election bid.
Although Democrats retained
their majority in the Senate, there
will be a change at the top of the
Senate Banking, Housing and
Urban Affairs Committee as well.
Sen. Christopher Dodd, D-Conn.,
chose not to seek re-election. Sen.
Tim Johnson, D-S.D., is next in
line to assume the chairmanship.
“We expect that Sen. Dodd will
be succeeded as chairman of the
Senate Banking Committee by
Sen. Tim Johnson,” Joel Wood,
senior vp of the Washington-
based Council of Insurance Agents
& Brokers, said in an e-mail. “As
author of the legislation to create

an optional federal charter for
insurers, Sen. Johnson is viewed as
very progressive on the insurance
regulatory front, and unlikely to
salute state insurance regulators.”

The changes in Congress will
have varying degrees of impact on
risk management and insurance
issues, according to Washington
observers.

For example, supporters and
opponents of the OFC say imme-
diate congressional appetite for
such a sweeping change in insur-
ance regulation probably is lack-
ing given the time and energy that
went into passage of the Dodd-
Frank Wall Street Reform and
Consumer Protection Act.

Insurers, “having just come
through the creation of Dodd-
Frank, will in the short term be
much more leery of the notion
they can get quality free-market
solutions out of Washington,”
said Jimi Grande, senior vp in the
Washington office of the National
Assn. of Mutual Insurance Cos.,
which opposes the OFC.

“If the election meant any-
thing, it’s certainly going to be a
call for less Washington and more
control at the state or local levels,”
said Mr. Grande.

“I don’t think Congress will
have the appetite to take on
another major regulatory overhaul
in 2011,” said Leigh Ann Pusey,
president and CEO of the Wash-
ington-based American Insurance
Assn., which supports the OFC.

But she said “there are real-
world issues out there now,” such

as Solvency II. She said the AIA is
ready to work with regulators to
assure that U.S. companies will be
competitive in the domestic and
international marketplaces, but “I
don’t know we’ll have an isolated
debate on OFC.”

She said the AIA’s immediate
efforts will remain focused on
implementation of the Dodd-
Frank bill.

“Broadly speaking, the environ-
ment for business generally and

insurance  specifically  will
improve as a result of this elec-
tion,” said Ben McKay, senior vp
in the Property Casualty Insurers
Assn. of America’s Washington
office. He said the election of pro-
business lawmakers “alone means
you're going to have more robust
oversight of the Dodd-Frank law.”

A bill introduced by Rep.
Richard Neal, D-Mass., that would
change the U.S. Internal Revenue
Code to cap the deductibility of
reinsurance premiums paid by
insurers to their foreign affiliates
could re-emerge in the new

Congress, Bradley Kading, presi-
dent and executive director of the
Assn. of Bermuda Insurers & Rein-
surers, warned in a e-mail.

“Congress is still revenue-hun-
gry, so action on an amendment
incorporating Neal’s draconian
reinsurance amendment is still a
risk to be managed,” said Mr. Kad-
ing. “The Republican majority in
the House will want to look at cor-
porate tax policy generally. The
Neal reinsurance tax would be an
item they might consider, but the
context will be tax policy rather
than a revenue grab.”

Natural catastrophe legislation
also will be affected by the
changes in Congress, particularly
given the defeat of Rep. Taylor
and Rep. Ron Klein, D-Fla., said
NAMIC'’s Mr. Grande.

He said Rep. Taylor was “very
instrumental in preventing mean-
ingful flood insurance reform”
because of his insistence on adding
windstorm coverage. “Hopefully,
going forward, we can have a new
conversation about getting that
program straightened out once and
for all for consumers.”

He also noted that Rep. Klein’s

defeat could hamper efforts to
have the federal government guar-
antee debt issued by eligible state
catastrophe insurance programs
that cover homeowners insurance,
as called for in Rep. Klein's Home-
owners’ Defense Act. Mr. Grande
said he hoped changes in Congress
“permanently sunk” the idea of
“shifting the burden to taxpayers”
rather than working to solve some
of the natural disaster issues.

“You're less likely to have big
government programs like adding
wind to flood or creating a federal
backstop to (matural catastro-
phes),” said the PCI's Mr. McKay.
He also noted the defeat of Rep.
Taylor and of Florida Gov. Charlie
Crist, another industry critic:
“This election showed that trying
to run a campaign by running
down or attacking job-creating
industry isn’t a winning strategy.”

Regarding natural catastrophe
policy, the AIA’s Ms. Pusey said, “I
suspect to the extent Congress acts,
it will be largely in response to
something if they have to. I can't
see much appetite for creating new
programs that cost money.”

She also said the new Congress
would be wary of expanding lia-
bility in general, because it sup-
presses business growth.

Victor Schwartz, general coun-
sel of the American Tort Reform
Assn. in Washington, agreed that
the new Congress would be less
inclined to support efforts by the
trial bar to expand liability. “One
zone of possible tort reform
advance is with respect to medical
liability if there is a real overhaul
of Obamacare,” he said of the fed-
eral health care reform law.
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Health: Murky future for reform law

CONTINUED FROM PAGE 1

seated has promised as much.
“We have to do everything we can
to try to repeal this bill,” he said
the day after the elections.

But a repeal bill—which
observers say would pass the
House easily due to the new polit-
ical makeup—would face over-
whelming odds of winning Senate
passage. The GOP likely would
lack the 60 votes needed to stop a
Senate Democratic filibuster of a
repeal bill, observers say.

The GOP would “have to stay
united and pick off a dozen or so
Democrats” in the Senate to stop
a filibuster and that seems

cans would work to stop funding
of agencies charged with develop-
ing health reform rules and
enforcing requirements.

In fact, in 1995, when then-
Speaker of the House Newt Gin-
grich, R-Ga., succeeded in halting
funding for numerous agencies,
effectively shutting down the fed-
eral government, the move back-
fired politically, with Democrats
scoring big wins during the next
congressional elections.

“Holding up the federal budget
and threatening the shutdown of
the government is risky business,”
said Ed Fensholt, senior vp and
director of compliance services

retained, costs could skyrocket.
That is because many such indi-
viduals might purchase coverage
only when they expected to incur
big medical costs.

“When you pull out one thing,
it all starts to fall apart,” said
Chantel Sheaks, a principal in the
Washington office of Buck Con-
sultants L.L.C.

“Unraveling the law in part is
fraught with many practical diffi-
culties,” the ABC’s Mr. Dennett
said.

Still, Republicans and
Democrats could reach agreement
“on changes around the mar-
gins,” said Geoff Manville, a prin-

very unlikely, said Frank
McArdle, a consultant with
Aon Hewitt Inc. in Wash-
ington.

The odds also may not
favor another approach that
Republican leaders may take
to derail the law. Senate
Minority Leader Mitch
McConnell, R-Ky., said last
week that Republicans
would work “on denying
funds for implementation.”
He acknowledged that even
if a repeal bill won Senate
and House approval, it then
would be vetoed by Presi-
dent Barack Obama.

It remains to be seen,
though, how successful a
funding denial would be.
Rules already have been
drafted on certain provisions due
to take effect on Jan. 1, 2011, for
most group plans, such as extend-
ing coverage to employees’ adult
children to age 26 and banning
lifetime dollar limits on essential
benefits.

In addition, some of the most
controversial provisions, such as
those that will require all but
small employers to offer coverage
or pay a $2,000 per employee
assessment and employees to
enroll in a health plan or be hit
with fines, aren’t scheduled to
take effect until 2014.

It is unknown whether Republi-

with Lockton Benefit Group in
Kansas City, Mo.

“The shutdown ended the
Gingrich era. I don’t think the
public wants the government shut
down over health care reform,”
said Helen Darling, president of
the National Business Group on
Health in Washington.

Working to repeal the most
controversial provisions also pre-
sents risks. For example, if the
individual mandate were scrapped
while politically popular provi-
sions such as providing premium
subsidies for the lower- and mid-
dle-income  uninsured  were

Senate Minority Leader Mitch McConnell, R-Ky., (left) said Republicans would
work to deny funds to implement the health care reform law championed by
President Barack Obama. The GOP takes control of the U.S. House in January.

cipal with Mercer L.L.C. in Wash-
ington.

For example, President Obama
last week agreed to consider
changes to a provision—staunchly
opposed by the small-employer
community—that requires
employers to furnish 1099 report-
ing statements whenever they do
more than $600 in business with a
corporate vendor. Republicans
and some Democrats want the
provision repealed.

In addition, there could be
agreement in stretching out cer-
tain effective dates set in the
reform law, Ms. Darling said.

Two states vote to invalidate health care mandate

But federal pre-emption
means ballot initiatives
have no impact on law

By JERRY GEISEL

In a limited test of public opinion on a
key provision in the U.S. health care
reform law, voters in Arizona and Okla-
homa last week approved ballot initia-
tives to invalidate a federal require-
ment that individuals be enrolled in a
health care plan, while voters in Col-

orado defeated a similar initiative.
Under the federal health care reform
law, effective in 2014, individuals must
have health care coverage or be fined,
while employers with at least 50
employees must offer qualified cover-
age or face a $2,000-per-employee fine.
Arizona Proposition 106, approved
by about 55% of voters, would amend
the state constitution to bar require-
ments that would force state residents
to participate in a health care plan.
Oklahoma Health Care Freedom
Amendment State Question 756,
approved by about two-thirds of vot-

ers, would consider any law requiring
state residents or employers to partici-
pate in a health care plan to be uncon-
stitutional.

Colorado Health Care Amendment
63, rejected by about 55% of voters,
would have given state residents the
“right of health care choice” and over-
turn any law that requires individuals
to buy health insurance.

While an indicator of voter senti-
ment, the ballot initiatives would have
had no practical effect because federal
law pre-empts state law under the U.S.
Constitution.

However, several courts have yet to
rule on lawsuits filed by health care
reform opponents that allege that
Congress lacked the authority to
impose health care coverage mandates.

Meanwhile, in Massachusetts, where
a 2006 law has achieved near-universal
coverage by requiring most individuals
to have coverage and imposes fines on
all but very small employers that do
not offer coverage, incumbent Gov.
Deval Patrick, a strong proponent of
the law, easily won re-election last
week. He defeated former health care
executive Charles Baker.

AP PHOTOS
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AlG: Big proceeds from
AIA TPO, ALICO deal

CONTINUED FROM PAGE 3

Japanese insurance company, AIG
said.

Net premiums written for the
third quarter increased 6.5% to
$8.6 billion. Chartis’ third-quarter
combined ratio was 99.3% vs.
105.2% in the prior-year period.

For the nine months, Chartis
posted $2.91 billion in operating
income, an 18.9% increase. Net
premiums written increased 1.3%
to $24.03 billion. Its nine-month
combined ratio was 101.2% vs.
100% for the same period a year
ago.

Discussing the results, Clark
Troy, Chapel Hill, N.C.-based
senior analyst with research and
consulting firm Aite Group L.L.C,,
said they were “not bad. The real-
ly high-impact items are obvious-
ly the impairment charges” and
the deferred tax asset valuation
allowance charge.

But drilling down into the oper-
ating results of the business units,
“there’s a dramatic improvement
in the (third quarter) combined
ratio in Chartis, which obviously
speaks well,” Mr. Troy said. “Char-
tis seems to be continuing to gar-
ner momentum” and building
itself as an independent brand, he
said.

However, Cathy Seifert, an
equity analyst with Standard &
Poor’s Corp. in New York, said
that while Chartis had top-line
growth because of the Fuji Fire
transaction, “if you look at under-
lying, organic written premiums,
they were down 4%, which indi-
cates to us, obviously, the market
is still competitive, but AIG's
results were a little softer than a
lot of its peers.”

She also said AIG reported
adverse loss development, while
several other property/casualty
insurers “were actually sort of get-
ting a little bit of a tail wind from
favorable releases of prior-year
reserves.”

Meanwhile, AIG last week said it
has raised $36.71 billion to repay
the U.S. government through the
sale of its American Life Insurance
Co. subsidiary and from the initial
public offering for AIA Group Ltd.
A total of $27.71 billion of the pro-
ceeds were in cash.

The insurer said it expects to use
cash proceeds from the two trans-
actions to repay the credit facility
extended to AIG by the Fed, and
to make payments on other inter-
ests owned by the government
under terms of the September
agreement in principle as part of
AIG’s recapitalization plan.

“We promised the American
taxpayers we would repay them
and the initial public offering of
AIA last week and the completion
of the ALICO transaction move us
closer to delivering on our
promise,” AIG President and CEO
Robert H. Benmosche said in a
statement.

Treasury said that after the
restructuring it will own 92.1% of
AIG, which equates to about 1.66
billion shares of the company’s
common stock. Based on AIG's
Oct. 29 market closing price, these
shares are worth about $69.5 bil-
lion,  which “significantly
exceeds” the Treasury’s $47.5 bil-
lion cash investment in AIG, Trea-
sury said.

AIG’s stock, which closed at
$42.01 a share Oct. 29, closed at
$45.61 last Friday.

Mr. Troy said it is good to see
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American International Group Inc. raised a total of $36.71 billion from the
recent IPO of AIA Group Ltd. and from the sale of American Life Insurance

Co.

things go “according to script.”
However, he referred to last
month’s disclosure that Mr. Ben-
mosche is suffering form an
undisclosed form of cancer and
undergoing aggressive chemother-

apy (BI, Nov. 1). “The next big
question,” he said, is: “What's
going to happen with Benmosche,
and what is the impact of the
ongoing treatment going to be on
his ability to come back?”

Trade credit
MGA opens
in London

Equinox run by

ex-Atradius exec
By SARAH VEYSEY

LONDON—A London market-
based trade credit insurance
facility launched last Monday.

London-based managing
general agency Equinox Global
Ltd. is headed by CEO Mike
Holley, formerly director of
special products at rival trade
credit insurer Atradius Credit
Insurance N.V.

The agency offers $75 mil-
lion in policy limits with
capacity supplied by Aspen
Insurance U.K. Ltd., Beazley
P.L.C.’s Lloyd'’s of London syn-
dicates 2623 and 623, Liberty
Mutual Insurance Europe Ltd.
and Pembroke Managing
Agency Ltd.’s Lloyd’s syndicate
4000.

On each policy, Beazley will
provide 31% of the capacity;
Aspen, 30%); Pembroke,
23.25%; and Liberty Mutual,
15.75%.

Equinox began underwriting
globally last Monday and said
it plans to recruit staff and
open offices in the United
States, France, Germany and
the Netherlands as soon as pos-
sible. It plans operations in
Asia at a later date.

Equinox Global has received
regulatory approval from the
U.K. Financial Services Author-
ity and from Lloyd’s.

FDIC: Suits target execs of failed banks

CONTINUED FROM PAGE 1

financially stressed community
banks, market experts said.

“Legacy insurers” that have pro-
vided D&O coverage for commu-
nity banks are “very worried”
about the FDIC litigation and
their aggregate exposure to small-
er, financially distressed commu-
nity banks, said David Payne,
national practice leader for Aon
Risk Solutions’ special situations
group, a unit of Aon Corp.

Those insurers are reluctant to
provide D&O coverage for such
risks, Mr. Payne said. “The end
result is that we have clients that
have displacement going on in
terms of the carrier community,
where we need new (insurers) to
come in and provide programs at
renewal,” he said.

At the same time, directors and
officers at small community banks
have become more concerned
about regulator lawsuits than
shareholder litigation, sources said.

Consequently, new D&O insur-
ers are needed to step in and pro-

vide coverage for such banks, Mr.
Payne said.

The expected FDIC litigation,
however, will not affect the broad-
er range of financial institutions
seeking D&O coverage, several
sources agreed, including commu-
nity banks that can demonstrate
they are financially sound.

“If the institution is healthy,
D&O coverage is available,” Mr.
Boeck said. “It is still more expen-
sive than it was a couple of years
ago, but coverage is available. If
it’s a bank that is in trouble, obvi-
ously it gets a lot tougher.”

Banks with solid balance sheets
that avoided subprime mortgage
problems can get broad D&O cov-
erage with attractive pricing, said
Kevin LaCroix, a Beachwood,
Ohio-based partner with execu-
tive liability intermediary Oak-
Bridge Insurance Services L.L.C.

“But for those financially trou-
bled banks—actually for financial-
ly troubled companies in any sec-
tor—it can be very challenging
right now,” Mr. LaCroix said.

In last week’s lawsuit, the FDIC,

‘Obviously, for the most
recent bank closures,
the FDIC hasn't even had
an opportunity to assess
whether or not there is a
claim there.’

Kevin LaCroix,
OakBridge Insurance Services L.L.C.

as receiver for Heritage, is seeking
$20 million from the former
bank’s directors and officers. It
alleges that the defendants mis-
managed Heritage and its com-
mercial real estate lending pro-
gram over several years, leaving
the bank “dangerously overex-
posed to the volatile CRE market.”

The suit alleges claims of negli-
gence, gross negligence and
breach of fiduciary duty.

The Illinois Department of

Financial and Professional Regula-
tion closed Glenwood, Ill.-based
Heritage in February 2009 and the
FDIC was named receiver.

In total, the FDIC recently has
authorized legal action against 70
directors and officers of failed banks
nationwide, including 11 from Her-
itage, an FDIC spokesman said.

That is an increase from the 50
directors and officers that the
FDIC said it was authorized to sue
in early October. The FDIC
spokesman also said it is trying to
recoup $2 billion from directors
and officers, up from $1 billion
announced in October.

It takes the FDIC up to 18
months from the time a financial
institution fails to complete an
examination, which is a prelude
to authorizing a lawsuit, the
spokesman said.

Observers therefore believe the
authorization to sue 70 officers
and directors stems just from
banks that failed during the early
days of the financial crisis, so
more are on the way.

“l don't take much comfort in
the fact that they have announced
the 70 number, because that may
or may not reflect the total num-

ber of claims they are going to be
asserting once they get through all
of the failed banks and investigate
all of them,” Mr. Bailey said.

Sources say more than 300
banks have failed since the begin-
ning of 2008 and still more are
expected to close, potentially pro-
viding targets for FDIC attempts
to collect losses from directors and
officers.

“The Friday before last, there
were seven bank failures in just
one afternoon, so that is going to
go on for a while,” Mr. LaCroix
said last week. “Obviously, for the
most recent bank closures, the
FDIC hasn’t even had an opportu-
nity to assess whether or not there
is a claim there.”

Meanwhile, factors the FDIC
assesses before commencing litiga-
tion include whether there is a
potential to recover funds from a
closed bank’s D&O insurer, the
FDIC spokesman said.

“If you are going to spend a
large portion of money trying to
sue individuals trying to recoup
money, you want to make sure
that you are going to get that
amount back and then some,” the
FDIC spokesman said.
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billion) in capital invested in 2009
by Warren Buffett's Berkshire
Hathaway Inc. The investment was
in the form of convertible notes
with a 12% interest rate and carried
an option to convert to Swiss Re
shares after three years. Stefan
Lippe, Swiss Re's CEOQ, said in a
statement that the reinsurer’s
improved capital position allowed it
to “reach an agreement to repay
Berkshire Hathaway, with no
additional charge for bringing
forward the repayment date.” Swiss
Re will post a charge to earnings of
around $1 billion related to the
repayment.

Lloyd's syndicate
approved for SCOR

SCOR S.E. has received approval for
a new Lloyd's of London syndicate.
Syndicate 2015 will have initial
capacity up to £75 million (§1.2
billion). Final arrangements and
approval are needed, SCOR said in
a statement, but underwriting could
begin as soon as Jan. 1, 2011.
Whittington Capital Management
Ltd. is the managing agent of
syndicate 2015. The syndicate's
portfolio is to focus on shorter-tail
lines coming from markets outside
the United States and excludes
reinsurance treaty business, SCOR
said. This will be the first time SCOR
is the exclusive capital provider for
a Lloyd's market syndicate.

Validus Holdings
names president

Joseph E. Consolino has been
named president of Validus
Holdings Ltd., the company said,
replacing George P. Reeth, who
recently announced his intention to
step down. Mr. Consolino will take
over his new role as of Nov. 15,
Validus said in a statement, and will
continue to serve as the Pembroke,
Bermuda-based insurer and
reinsurer’s chief financial officer.

Former Cooper Gay CEO
to join Guy Carpenter

Jim Summers will join Guy
Carpenter & Co. L.L.C. as global
head of marine and energy
specialty, effective in May 2011. Mr.
Summers recently resigned as CEO

of Cooper Gay Swett & Crawford
Group's Lloyd's of London broker
Cooper Gay & Co. Ltd. Toby Esser,
CEO of Cooper Gay Swett &
Crawford, has assumed the role of
executive chairman and CEO of
Cooper Gay & Co. until a
replacement is found, the broker
said in a statement. Cooper Gay
(Holdings) Ltd. and Swett &

Crawford Group Inc. merged in July.

Brit names group
chief risk officer

Brit Insurance Holdings N.V. has
appointed Baldeep Johal to the
newly created position of group
chief risk officer. Mr. Baldeep joined
Brit in 2001 and most recently was
group chief actuary. He will report
to Dane Douetil, Brit's group CEOQ.
Shane Kingston, an actuary in the
Brit's global markets and
reinsurance operations, will replace
Mr. Baldeep as group chief actuary.
Both appointments are subject to
requlatory approval, according to
the statement.

Connecticut insurance
commissioner resigns

Connecticut Insurance
Commissioner Thomas Sullivan has
resigned effective Nov. 12. Mr.
Sullivan tendered his resignation to
Republican Gov. M. Jodi Rell in a
letter last week. Mr. Sullivan is
joining PricewaterhouseCoopers
L.L.P. as a principal in PwC's
financial services requlatory
practice. He begins Nov. 15 and will
work out of PwC's Hartford, Conn.,
office. Gov. Rell appointed Mr.
Sullivan commissioner in 2007. He
previously held a number of
executive positions with Hartford
Financial Services Group Inc.

VCIA to keep annual
conference in Burlington

The Vermont Captive Insurance
Assn. will continue to hold its
annual conference in Burlington,
V1., because the VCIA board has
decided against moving the 2012
conference to Stowe, Vt. The VCIA
had explored moving the
conference to the Stowe Mountain
Lodge, believing that a change in
venue could encourage more
people to attend what already is the
world's largest captive conference.
Stowe is well-known for its scenic
beauty. But VCIA President Richard
Smith said the board decided that
the timing was not right to move
the conference. Holding the
conference in Stowe would have
increased the VCIA's costs by at
least 20% at a time when the
economy remains sluggish, he said.
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Health care: Group seeks
to borrow from reform
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the members that the reforms for
the public system might not be
the same for the private sector.
We anticipated the need to align
private and public payment strate-
gies,” he said.

For example, the Medicare
Shared Savings Program included
in PPACA will allow groups of
providers who voluntarily meet
certain statutory criteria, includ-
ing quality measurements, to be
recognized as “accountable care
organizations” eligible to
share in the cost savings
they achieve for the Medi-
care program. Another pro-
vision would allow for Medi-
care to make bundled pay-
ments to providers who
coordinate care of certain
“episodes,” such as joint
replacement surgery, includ-
ing everything from evalua-
tion to physical therapy.

Many private-sector
employers also are con-
cerned that providers will
try to make up for the cuts
in Medicare spending
required under PPACA by
increasing fees for the pri-
vate sector.

“Catalyst will provide a
mechanism for payment
reform efforts outside of
Medicare...and to reduce the
potential cost-shifting that can
occur when Medicare cuts pay-
ments to providers,” said Ms. Del-
banco, who was named CPR’s
executive director late last month.
“Private employers don’t want to
be the passive recipients of policy
that has been made for Medicare.
No one wants to be left in the
dust.”

Andrew Webber, president and
CEO of the National Business
Coalition on Health in Washing-
ton and a CPR leadership commit-
tee member, said, “The idea is to

get the public and the private sec-
tors together to send the same sig-
nals to the provider community
about the incentives in the sys-
tem. This way Medicare isn’t
doing something completely dif-
ferent from what the private sec-
tor is doing.”

CPR will provide employers
with the tools and resources to
assess the attributes of specific
provider markets to determine
which payment reforms would be
most effective in those locations,
Mr. Webber said.

‘With all of the greatest respect
of the health care reform act,
the cost containment pieces (for
the private sector) are not as
rigorous as we would like. What
this group is doing is totally
compatible with the goals of
that legislation.’

Dolores Mitchell,
Group Insurance Commission in Massachusetts

For example, if Medicare allows
for monthly care coordination
fees to be paid to doctors who
serve as medical homes in a cer-
tain community, CPR would pro-
vide the contracting tools for the
private sector to institute similar
incentives, he said. And if Medi-
care is making bundled, episode-
based payments to providers in a
given market, CPR will assist pri-
vate employers in that market in
making similar payment arrange-
ments, Mr. Webber said.

CPR also will keep abreast of
other payment reform initiatives

occurring around the country,
such as Prometheus Payment Inc.,
a Washington-based nonprofit
corporation that developed a
model to pay providers based on
what it costs to deliver only evi-
dence-based care.

“I view us as a feeder to the CPR
that will be incorporated into its
tool kits on payment reform,” said
Dr. Francois de Brantes, executive
director of the Newtown, Conn.-
based Health Care Incentives
Improvement Institute Inc., the
umbrella organization for Bridges
to Excellence and Prometheus.

Dolores Mitchell, executive
director of the Group Insurance
Commission in Massachusetts,
which provides insurance cover-
age to some 185,000 state and
local government employ-
ees, said she decided to join
CPR to learn about payment
reforms she can implement
for her group.

“As a purchaser, I've been
interested in the issue of
payment reform for a long
time,” she said. “With all of
the greatest respect of the
health care reform act, the
cost containment pieces
(for the private sector) are
not as rigorous as we would
like. What this group is
doing is totally compatible
with the goals of that legis-
lation.”

Whether providers will be
as receptive to the imple-
mentation of either public-
or private-sector payment
reforms is questionable,
however.

Dr. Doug Henley, executive vp
of the Washington-based Ameri-
can Academy of Family Physicians
and a member of CPR’s board,
said the group has taken issue
with some of the payment
reforms included in PPACA.

“AAFP believes innovative pay-
ment policy ideas require scrutiny
before they can be fully embraced
by practicing family physicians,”
Dr. Ted Epperly, chairman of
AAFP’s board, said in a Sept. 27
letter to the Centers for Medicare
& Medicaid Services.

Laptop: Marsh, Aon settle lawsuit

CONTINUED FROM PAGE 3

Mr. Nicolson also was accused
of breaching an October 2009
court order that he must not
destroy, tamper with, cancel or
part with any equipment or docu-
ments related to the case.

In a witness statement that was
presented to the High Court in
July, Mr. Nicolson admitted that
he breached that order and did
not tell the truth about when he
disposed of a laptop computer
that he used to keep in touch with
five former Marsh colleagues who

also joined Aon, among other
things.

Mr. Nicolson admitted to
throwing the laptop into a pond
near his home and to disposing
of memory sticks that contained
personal and Marsh-related data
in a river.

Blueprint for Construction Defects:

Managing the Risks and Coverage

Live Online: Wed. Nov. 10, 2010 | 2 p.m. Eastern | Free of Charge

Construction defect issues are not getting any simpler for contractors, risk managers
and insurers. To help you navigate through the complex issues surrounding
construction defects, please join Brian Casey, senior vp, head of insurance and risk
management at Bovis Lend Lease Holdings Inc., and Michael Szot, executive vp and
managing director of Aon Risk Solutions’ Construction Services Group, for this live
online webcast. Business Insurance Senior Editor Michael Bradford will moderate.

Webcast Sponsored by:
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Asbestos
scare blocks
NBA game

Halloween had come and gone,
but there was another scare for the
New York Knicks—asbestos.

The Knicks were to square off
against the Orlando Magic on
Tuesday, but the game was
postponed due to what workers
thought may have been asbestos
in Madison Square Garden.

It was just a false alarm, though,
and the arena is asbestos-free,
according to a statement by
Madison Square Garden.

“After receiving assurance from
the city and environmental
experts regarding the safety of the
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An worker at Madison Square Garden talks to
fans about their tickets after an NBA game
was postponed due to an asbestos scare.

arena for our customers and
employees, all events at Madison
Square Garden, beginning with
Friday night’s Knicks game, will go
on as scheduled,” Madison Square
Garden officials said in last week's
statement. “We have been
working with the appropriate
experts to confirm the arena is safe
since debris fell during overnight
work Monday.”

Tests by New York’s Department
of Environmental Protection and
independent contractors
concluded that no asbestos had
been released into the arena.

The Knicks and the Magic were
working with the National
Basketball Assn. to schedule a
makeup game.

WOMAN BURNED
BY COURT DENIAL

A New York woman is the latest to allege that she
suffered burns when she spilled a cup of hot liquid
on herself, but a federal appeals court last week
rejected giving her financial balm for her injuries.

The 2nd U.S. Circuit Court of Appeals upheld a
lower court’s dismissal of a $3 million lawsuit
brought by Rachel Moltner, 76, against Seattle-
based coffee chain Starbucks Corp.

Ms. Moltner reportedly burned herself in
February 2008 at a Starbucks in Manhattan's
Upper East Side when she spilled tea on her leg

and foot while
trying to remove
the lid from a cup,
causing burns on
her leg that
required a skin
graft. During her
stay at the
hospital, she also
reportedly
suffered bed sores
and a herniated disc caused by a fall out of bed.

Ms. Moltner accused Starbucks of serving tea
that was too hot in a double cup—one cup placed
inside another, which she alleged had a defective
design. She also reportedly said Starbucks should
have warned her that the tea could spill.

The appeals court rejected her case, saying
double-cupping is a “well-known" method used in
the restaurant and coffee industry “as a way of
preventing a cup of hot tea from burning one's
hand.”

It's not the first time someone has alleged a
restaurant served too-hot liquid. In 1994, a jury
ordered McDonald's Corp. to pay $2.96 million to
a New Mexico woman who said she scalded
herself with the restaurant’s hot coffee. The two
parties settled out of court.

KIDS FACE SUIT
FROM GROWNUP

A child riding a bicycle with training wheels might
seem like an innocent thing, but a New York
State Supreme Court judge is allowing a lawsuit
against a 4-year-old girl to move forward.

According to reports, Justice Paul Wooten ruled
that Juliet Breitman, then 4, and Jacob Kohn, then
5, and their mothers can be sued for negligence
for injuries to 87-year-old Claire Menagh when
they were racing their bicycles with training
wheels on a Manhattan sidewalk and struck her.

Ms. Menagh was walking in front of a building
on East 52nd Street in April 2009 when the
children raced their bikes down the street, under
the supervision of their mothers, Dana Breitman

and Rachel Kohn,
according to
reports. One of the
children struck Ms.
Menagh and,
according to the
complaint, caused
severe injuries.
Ms. Menagh had
a hip fracture that
required surgery.
She died three months later of unrelated causes,
according to reports.

The children and their mothers were sued by Ms.
Menagh's estate, which alleged that the parties
acted negligently. In response, lawyers argued that
Juliet was not “engaged in adult activity” at the
time of the accident and was too young to be held
liable for negligence, according to reports.

Juliet's lawyer also argued that “courts have
held that an infant under the age of 4 is
conclusively presumed to be incapable of
negligence,” according to reports. Justice Wooten
ruled the attorney was correct about the age, but
that the girl was just weeks away from her fifth
birthday and could be sued for negligence.

The presence of Juliet's mother at the accident
had no impact, according to reports. The Kohns were
not seeking dismissal of the case, reports said.
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management and workers’ compensation to create a simple, single source for managing
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