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The Board of Overseers honors

Peter B. Lewis
Chairman, The Progressive Corporation

as the 2005 Insurance Leader of the Year

January 18, 2006 • The New York Marriott Marquis

Insurance Leader of the Year
11TH ANNUAL AWARD DINNER

School of Risk Management,
Insurance and Actuarial Science

Honorary Chairman
John J. (Jack) Byrne
Retired Chairman and CEO, White Mountains Insurance Group, Ltd.

Ellen Thrower, Ph.D.
Executive Director

Brandon W. Sweitzer
Chairman of the Board

Richard E. Meyer
Vice Chairman

Robert Clements
Chairman Emeritus

John Amore
CEO, Zurich General Insurance

Winifred A. Baker
President and Director, Lloyd's America, Inc.

Andrew A. Barnard
President and CEO, Odyssey Re Holdings Corp.

David M. Brodsky
Senior Vice President-Corporate Risk Management, ACE USA

Robert Clements
Chairman, Integro Ltd.

Joseph E. (Jeff) Consolino
Managing Director, Merrill Lynch

John J. Degnan
Vice Chairman and Chief Administrative Officer,
The Chubb Corporation

Alan R. Diamond
President and Resident Managing Director,
Chairman: Aon Mergers and Acquisitions Group,
Aon Risk Services Inc. of Minnesota

James F. Dowd
Chairman, President and CEO, Fairfax Inc.

Brian Duperreault
Chairman, ACE Limited

Roger E. Egan
CEO, Integro Ltd.

Leandro (Pedro) S. Galban, Jr.
Vice Chairman, 
Chairman of the Global Insurance Group,
Credit Suisse First Boston

Maurice R. Greenberg
President, C.V. Starr & Company

Donald J. Greene
Chairman Emeritus, LeBoeuf, Lamb, Greene & 
MacRae, L.L.P.

Bruce D. Guthart
COO, Hub International Ltd.

John J. Hendrickson
Founder and Managing Partner, SFRi LLC

Richard Highfield, Ph.D.
Dean, The Peter J. Tobin College of Business, 
St. John’s University

Heidi E. Hutter
CEO, The Black Diamond Group LLC

Ralph E. Jones III
President and CEO, Arch Insurance Group

Alan J. Maguire
President and CEO, AEGIS Insurance Services, Inc.

William A. Malloy
President, Marsh Inc.

Joseph Mauriello
Retiring Deputy Chairman, KPMG, LLP

Kathryn J. McIntyre
Publishing Director (Retired), Business Insurance

Edmund R. (Dee) Megna, Jr.
Vice Chairman, Guy Carpenter & Company, Inc.

Richard E. Meyer
Chairman, Global Excess Partners LLC

Christopher J. (Kit) Migel
Executive Vice President, General Reinsurance Corporation

William L. Munson
Chairman and CEO (Retired), The Toa Reinsurance
Company of America

Brian M. O'Hara
President and CEO, XL Capital Ltd

Michael S. Pritula
Director, McKinsey & Company

Patrick G. Ryan
Chairman, Aon Corporation

Hemant Shah
President and CEO, Risk Management Solutions (RMS)

Cynthia R. Shoss
Partner, LeBoeuf, Lamb, Greene, & MacRae, L.L.P.

Patrick J. Shouvlin
Senior Partner-Insurance Group,
PricewaterhouseCoopers LLP

Robert J. Smith
REO-Northeast Region,
Senior Partner,
Willis North America

Barbara D. Stewart
President, Stewart Economics, Inc.

Brandon W. Sweitzer
Director, Fairfax Inc.
Senior Advisor, U.S. Chamber of Commerce

Patrick A. Thiele
President and CEO, PartnerRe Ltd.

Thomas R. Tizzio
Senior Vice Chairman, American International Group, Inc.

Peter J. Tobin
Retired Dean, The Peter J. Tobin College of Business,
St. John’s University

Mario P. Vitale
CEO, Willis North America

Rufus J. Williams III
Retired Partner, Johnson & Higgins

Congratulations from the School of Risk Management Board of Overseers
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Susan Tewhill
Client Executive, San Francisco

Every industry has its own set of risks. And every company has specialized needs. That’s why clients come to Marsh. We have dedicated

specialists that understand the key risk issues that businesses face, and we know how to solve them. From construction to environmental

to transportation to corporate governance, we can provide you with the appropriate risk and insurance solutions for your organization. As

the world of risk grows in scope and complexity, Marsh will be there. Marsh is—and will continue to be—the world’s #1 risk specialist.

My clients wantMy clients want
outstanding risk and

insurance solutions.

The depth of our
industry expertise

gives me the
ability to make

it happen.

That’s why 
I’m proud to be 

with Marsh.

Marsh & McLennan Companies     Marsh is the risk and insurance unit of Marsh & McLennan Companies.    www.marsh.com
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AIG discovery of new account errors
prompts latest earnings restatement

By RUPAL PAREKH

NEW YORK—American International Group
Inc. announced last week that it will have to
restate its earnings once again, boosting the
insurer’s profits by nearly $500 million.

The latest accounting errors—which AIG
discovered during an internal review—stem
mostly from “previously disclosed material
weakness in internal controls surrounding
accounting for derivatives and related as-
sets and liabilities” and “reconciliation for
certain balance sheet accounts and income
tax accounting,” AIG said in a statement.

As a result of the mistakes, the insurer
understated consolidated retained earnings
reported on June 30 by approximately $500
million.

New York-based AIG will correct its fi-
nancials for 2002 through 2004, along with
certain data for 2000 and 2001, and quar-

terly earnings statements for 2004 and the
first two quarters of 2005. “AIG’s prior fi-
nancial statements for those periods should
therefore no longer be relied upon,” the
company said in its statement.

The insurer’s longtime auditor, Pricewa-
terhouseCoopers L.L.P., consulted AIG on
the latest restatement move, a spokesman
for AIG said.

As part of its announcement, AIG last
week also provided an estimate of its third-
quarter results, the filing of which has been
delayed until Nov. 14 to give the company
time to incorporate its upcoming restate-
ment.

Net income for the first nine months of
the year was estimated to be approximately
$10.1 billion. The company estimated its
total after-tax catastrophe losses, net of
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Ontario rejects
pension plan
disclosure duty
Overturning of onerous rule
a relief to plan sponsors

By GLORIA GONZALEZ

Canadian pension experts are breathing a collective sigh
of relief after the Ontario Court of Appeal overturned a
lower court decision that would have significantly ex-
panded disclosure requirements for plan administrators.

The trial court ruling would have required that plan ad-
ministrators inform members of any potential changes
under consideration, a new mandate that pension experts
called “onerous.”

In Hembruff vs. Ontario Municipal Employees Retirement
Board, the Ontario Court of Appeal ruled that the plan ad-
ministrator had no duty to advise plan members that it
was contemplating making benefit improvements to the
pension plan.

The decision removed a major obligation imposed by a
lower court ruling that would have forced plan adminis-
trators to disclose any changes that they were considering
making to the pension plan.

“I think plan sponsors that I’ve spoken to so far have
expressed great relief,” said Stephen Pibworth, legal con-
sultant for Hewitt Associates Canada in Toronto. “It
would have been very troubling if the Court of Appeal
had affirmed the earlier decision.”

Faced with a significant surplus in the late 1990s, the
Ontario Municipal Employees Retirement Board began
considering various surplus management measures, in-
cluding benefit enhancements, in 1998. The board made
several surplus management recommendations to the
government, which must enact any changes to the pen-
sion plan via amendment. The government eventually
accepted the board’s recommendations and passed an
amendment in May 1999 that provided limited increased
pension benefits to members. The amendment was
passed with a Jan. 1, 1999, effective date.

Eight former pension plan members who retired prior
to the Jan. 1, 1999, effective date later sued the board,
claiming that the board failed to inform them in advance
of the potential changes to the board’s pension plan.
They alleged that this failure constituted both negligent
misrepresentation and a breach of fiduciary duty.

In a March 2004 decision, the trial judge ruled that the

See PENSIONS / page 44

Jordan tightens security
after suicide bombings

By MICHAEL BRADFORD

AMMAN, Jordan—Hotels hit in last
week’s bombings in Amman, Jordan,
are operating under tightened security
as they sort out damages and make re-
pairs.

Suicide bombers attacked three ho-
tels at around the same time—the
Grand Hyatt Amman, the Radisson
SAS Hotel Amman and a Days Inn.
There were about 60 deaths and 100
injuries in the attacks, which have
been linked to the terrorist organiza-
tion Al Qaeda.

Investigators late last week were
looking over a banquet hall on the
Radisson property where a wedding re-
ception was taking place when a
bomber struck. The hall, another ban-
quet room and the lobby of the hotel
were damaged in the blast.

“Security was already extremely
tight but has been tightened even
more,” said Bassam Banna, assistant

general manager of the hotel. The ho-
tel is “fully operating,” he said. “The
area that was damaged is semi-at-
tached to the hotel. The guest rooms
were not damaged.”

Mr. Banna could not provide specific
insurance details but said coverage is
expected to pay for repairs. It was un-
clear whether a policy written for the
Nazzal family, which owns the hotel,
or insurance held by Radisson Hotels &
Resorts would apply, he said.

Property damage at the Days Inn is
expected to amount to around
$200,000, according to Khaled Abu
Ghoush, general manager of the prop-
erty. He said lost revenue is expected to
total around $50,000 and that loss also
is covered.

Mr. Ghoush said coverage for the
hotel is written by Arab Europe Insur-
ance Co. in Amman.

“We are fully operational,” Mr.
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People are human. Accidents happen. Even with

all the loss prevention in the world.Which is why

having a plan to deal with accidents is just as

important as having a plan to avoid them in

the first place. That’s where our People@WorkSM

program comes in. At Wausau, we’ll

work with you to develop a

return-to-work program that fits

your needs. From simplifying the

claim process to coordinating with health care

providers, we’ll make sure your employees get

the medical care they need on a timely basis.We’ll

also work with you to find medically appropriate

transitional duties employees can perform while

they heal. This allows them to return to work

sooner, which can boost morale and productivity,

and speed recovery. All of which can have a 

positive impact on your bottom line.And,of course,

our loss prevention experts will work with you to 

help ensure that 

accidents don’t happen in the first place. It’s all 

part of Wausau TotalValue.SM For more, contact your

Wausau representative or appointed Wausau broker.

PRICE≠COSTSM

Wausau Insurance Companies  
2000 Westwood Drive, Wausau, WI 54401
www.wausau.com •A (Excellent) A.M. Best Rating

BOTTOM L INE , A BETTER VALUE .SM

C O M M E R C I A L  A U T O  G E N E R A L L I A B I L I T Y  P R O P E R T Y  U M B R E L L A  W O R K E R S C O M P E N S A T I O N

WE’LL HELP GET INJURED EMPLOYEES

BACK TO WORK FASTER.
AND SOMETIMES, AROUND WORK FASTER.
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Pest Control Insurance Program

®

Security Guard Insurance Program Private Investigators & Security Consultants

21 Maple Avenue, PO Box 9175, Bay Shore, NY 11706-9175  •  Phone: (800) 645-5820  •  Fax: (631) 666-5723  • www.brownyard.com

Pioneers in the past. Innovators for the future.™

of other agents with the most 
comprehensive insurance packaging
possible. 

It’s something Mr. Brownyard never
expected from his business. 

But today you expect it, and that’s
what matters.

• General Liability
• Workers’ Compensation
• Business Auto
• Umbrella & Excess Liability
• Third Party Fidelity
• License Bond
• Property Coverage
• Inland Marine
• And More

The Brownyards - 2nd and 3rd Generations

Beauty and Cosmetics Insurance Program

When Bill Brownyard established his
insurance company more than fifty years
ago, he didn’t expect a company with
such modest beginnings to become a 
tradition among insurance providers. 

But today, Brownyard Group is a
national insurance resource offering 
customized coverages for industries 
such as the security guard, pest control
management, investigative and 
security consultants, and beauty and 
cosmetics firms. 

Brownyard Group manages all aspects
of insurance coverage – including 
claims, through Brownyard Claims
Management, Inc, our in-house 
facility – to provide you and thousands

The face of tradition. 

Voters reject measures
on benefits, insurance

By MEG FLETCHER

Voters in California and Washing-
ton soundly rejected four insur-
ance-related measures in balloting
last week, with the only one ap-
proved being an expansion of a
smoking ban in Washington state. 

The measures were all citizen ini-
tiatives that were brought to the
polls through petitions, rather than
by legislative referral. Nationally,
voters in eight states considered 41
measures, 44% of which were citi-
zen initiatives. 

California voters rejected two
competing measures—propositions
78 and 79—that both would have
created discount prescription drug
plans for eligible low- and moder-
ate-income residents through state-
negotiated rebates with drug manu-
facturers. 

Proposition 78, which had a
slightly lower threshold for eligibili-
ty, would have relied more on vol-
untary participation by drugmakers
and could be terminated under
specified conditions. 

Proposition 79, which required
federal approval, would have pro-
hibited state Medicaid contracts
with manufacturers that do not
provide the best price under that
program, except for drugs without
therapeutic equivalent. The mea-
sure would have outlawed “profi-
teering,” though that was only gen-
erally defined. 

“When voters are confused, they
vote ‘no,’” said Dick Castner, execu-

tive director of the U.S. Chamber of
Commerce’s western region office
in Los Angeles. In addition, nega-
tive publicity was directed at Gov.
Arnold Schwarzenegger, who called
the special election to further four
other—ultimately unsuccessful—
initiatives that he supported, Mr.
Castner said. 

In Washington state, voters re-
jected Initiative 330, a comprehen-
sive package of tort reform mea-
sures that would have significantly
reduced malpractice liability for
health care facilities and practition-
ers. 

They also rejected Initiative 336,
which would have established a pri-
vate supplemental program for
health care facilities and providers
to purchase excess malpractice in-
surance above private insurance. 

Medical malpractice reform is
“very complex and hard to commu-
nicate in sound bites,” said Renee
Sinclair, executive director of the
chamber’s northwest region in Lyn-
nwood, Wash. In addition, “what
overtook the message was the ani-
mosity between the two groups”—
physicians and trial attorneys—she
said. 

Washington state voters did ap-
prove expanding a smoking ban to
include common areas in places of
employment, 75% of hotel or motel
rooms and all bars, bowling alleys
and casinos. It also prohibits smok-
ing within 25 feet of entrances, ex-
its, windows and ventilation in-
takes. 

Liability shield sought
by Katrina contractors

By MARK A. HOFMANN

WASHINGTON—Congress should
move swiftly to pass legislation that
would shield private contractors do-
ing government reconstruction
work in the area ravaged by Hurri-
cane Katrina from some private
lawsuits relating to that work, sever-
al witnesses told a Senate panel last
week.

However, the Gulf Coast Recov-
ery Act—S.1761—would not protect
those who engaged in reckless be-
havior or willful misconduct, the

measure’s chief sponsor—Sen. John
Thune, R-S.D.—stressed during a
hearing on the bill before the Sen-
ate Environmental and Public
Works Subcommittee on Superfund
and Waste Management.

“Because of the ongoing multibil-
lion-dollar class action cases filed
against the contractors who assisted
the government in the cleanup of
the World Trade Center, I have con-
cerns that other major disaster
cleanups—including Hurricane Kat-

See SHIELD / page 52
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‘Play or pay’ not the answer
for covering the uninsured
SHOULD EMPLOYERS BE HIT with fi-
nancial penalties if they don’t provide health
insurance to employees and pay a big share
of the premium?

That is the issue a Massachusetts legisla-
tive conference committee will be debating
in the coming weeks as they consider
whether or not to accept a measure passed
earlier this month by the state Senate that
would impose a “play or pay” health care
mandate.

As we reported, all employers—except very
small ones—with employees in Mas-
sachusetts would be assessed a tax equal to a
percentage of payroll. For employers with be-
tween 11 and 99 employees, the tax would be
equal to 5% of payroll, while employers with
100 or more employees would be liable for a
tax equal to 7% of payroll. Revenues generat-
ed by the new tax would be used to help fund
expansion of state programs to cover the
uninsured.

However, this tax—imposed to encourage
employers to offer health care coverage—
would be directly offset by how much an em-
ployer spends on its health care plans. 

The idea of such a health care tax man-
date on employers is not a new one. Indeed,
Massachusetts legislators in 1988 passed
legislation quite similar to the current pro-
posal. 

More recently, California lawmakers in
2003 passed legislation to require all but the
smallest employers to either pay 80% of em-
ployees’ health insurance premiums or con-
tribute to a state fund.

But neither the earlier Massachusetts
health care initiative nor California’s ever
were implemented. The Massachusetts law,
whose effective date was delayed several
times, ultimately was repealed, while Califor-
nia voters last year approved a ballot initia-
tive to scrap the health care law.

We think the previous actions by Mas-
sachusetts lawmakers and California voters
can be attributed to a recognition of basic fi-
nancial reality. Imposing such a mandate
would have resulted ultimately in a loss of
jobs. Financially pressed firms that could
not afford to pay new taxes or premiums
would have taken a variety of steps—moved
out of state, laid off employees, not hired
new employees—that would have been
detrimental to job preservation, let alone
job creation.

Massachusetts legislators before and Cali-
fornia voters both recognized that the price
of a health care plan mandate on employers
would have exceeded the benefits. Reducing
the ranks of the uninsured is a role that the
states as well as Congress must take on. But
achieving that goal should not result in job
losses.

Government can and must do more to re-
duce the number of the uninsured. Lower-
ing eligibility requirements for Medicaid,
providing tax credits to individuals to offset
part of the cost of health insurance premi-
ums and expanding state-subsidized pro-
grams for those having problems getting
coverage in the commercial market are ideas
worth trying.

TRIA revision appears to be reasonable 11th hour solution
THIS MUCH IS CERTAIN—unless Con-
gress acts by Dec. 31—the Terrorism Risk In-
surance Act will expire with nothing to take
its place.

What’s not certain is whether Congress will
be able to meet that deadline. But fortunately,
the odds of action now seem better than they
have in some time, courtesy of the House Fi-
nancial Services Committee, notably its chair-
man, Mike Oxley, R-Ohio, and Rep. Richard
Baker, R-La.

After months of consideration, the com-
mittee’s leadership has devised a proposal to

extend TRIA by at least two years. The pro-
posal would increase the size of the loss
wrought by a terrorist attack needed to trig-
ger the federal financial backstop and would
make other changes that would increase the
private insurance market’s portion of risk
under the program. 

The proposal also addresses the issue of nu-
clear, biological, chemical and radiological at-
tacks, which was not conclusively addressed
in the initial version of TRIA.

We haven’t seen the legislative language of
the Terrorism Risk Insurance Revision Act of

2005, and thus will refrain from endorsing it
right now. But as outlined, the measure ap-
pears to address many of the Bush adminis-
tration’s stipulations that the private market
assume an ever-increasing share of the terror-
ism exposure. 

The House bill is a first but significant step
toward assuring that the terrorism insurance
marketplace remains stable. The Senate
will also have to move on the issue, and
any bill that can pass muster with both
houses will still have to please the White
House as well. We have no illusions that do-

ing so will be easy.
In a perfect world, the private insurance

market would be able to respond to all risks,
but the very fact that terrorism insurance has
to be discussed underscores that the world is
far from perfect. 

In an imperfect world, we have to settle
for a reasonable response, and from what
we’ve seen, the TRIA extension bill offered
by the House Financial Services Committee’s
leaders is probably the most reasonable re-
sponse we can expect as the TRIA deadline
looms.
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Risk managers urged to help shape governance 

By DAVE LENCKUS

From the infamous meltdowns of
Enron Corp. and WorldCom Inc. to
the recent legal troubles at restau-
rant holding companies Buca Inc.
and Red Robin Gourmet Burgers

Inc., the integrity of corporate exec-
utives has been a major issue for
shareholders.

But neither securities class action
lawsuits nor drops in share price
triggered by executives’ alleged acts
of self-dealing are stimulating a

concerted reaction in the risk man-
agement community over the ade-
quacy of internal controls in pre-
venting malfeasance, according to
experts.

Many risk managers, consultants
and insurance market executives

say few risk managers have the
background to weigh in meaning-
fully on corporate internal controls.

The idea of moving into that are-
na is not entertained even among
many who support or practice en-
terprise risk management—the con-

cept of managing risks beyond the
traditional hazards.

But even without a background
in finance, risk managers should at-
tempt to have some input on inter-
nal controls, some experts say.

Ultimately, the goal should be to
satisfy corporate investors and di-

Scandals show need for influence over internal controls

See PROBLEMS / next page
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rectors and officers liability insurers
that the best controls possible are in
place to prevent the kinds of man-
agement malfeasance that have
grabbed headlines in recent years,
experts say.

“Wall Street quantifies a problem
as long as it is known; it will multi-
ply a fear,” said Cory Meiners, sec-
ond vp of financial and professional
services and corporate management
professional liability practice leader
at St. Paul Travelers Cos. Inc. of St.
Paul, Minn.

The number of allegations that
corporations lack adequate internal
controls is significant but always
has been, and it is no worse of a
problem than it has been for years,
according to attorneys.

“Not to minimize that the allega-
tions are in there, but they’ve al-
ways been there on a fairly com-
mon and frequent basis” in securi-
ties class action lawsuits, said insur-
er attorney Dan A. Bailey, a partner
with Bailey Cavalieri L.L.C. of
Columbus, Ohio.

The number of claims has not
changed measurably even though
many corporations have not met
the deadline that the Sarbanes-Ox-
ley Act set for companies to certify
that they have adequate controls.

Mr. Bailey suggested that in-
vestors are not too concerned be-
cause they “know that the SOX re-
quirements are pretty comprehen-
sive and that companies couldn’t
comply within the period re-
quired.”

But the frequency of claims that
corporations lack solid internal
controls does not suggest this is a
problem that risk managers should
tackle, many experts say.

And, to a large extent, risk man-
agers aren’t.

The primary reason is that few
risk managers have the expertise to
offer meaningful input, experts say.

Gary Dubois, chief underwriting
officer at New York-based Liberty
International Underwriters, a unit
of Liberty Mutual Group Inc. that
writes executive management cov-
erage, said he does not look for risk
managers to become more involved
in drafting internal controls.

That role typically has been given
to individuals with financial back-
grounds, Mr. Dubois said. “Many
risk managers’ experience is more
focused in the insurance arena.”

The duty for overseeing internal
controls has been  “pretty much rel-
egated” to financial departments,
particularly internal auditors, since
Sarbanes-Oxley was enacted, ex-
plained Roger Siefert, national prac-
tice leader of the financial advisory

services group with New York-based
risk consultant Kroll Inc., a sub-
sidiary of Marsh & McLennan Cos.
Inc.

James D. Hinton, the Business In-
surance 2005 Risk Manager of the
Year, has an accounting back-
ground and says he probably could
handle some responsibilities for
evaluating internal controls at HCA
Inc. But Mr. Hinton has no such re-
sponsibilities at the Nashville,
Tenn.-based hospital group, where
he is vp-risk and insurance.

Mr. Hinton said his “personal
view” is that risk management can-
not be involved in managing inter-
nal controls for two main reasons:

They typically do not have the nec-
essary skills, and they usually have
not risen to the requisite level of se-
niority in management.

Mr. Hinton said, though, that he
could see risk managers with enter-
prise risk programs—especially in
the financial services industry—
having some input on internal con-
trols.

Kroll’s Mr. Siefert said that, for
most risk managers, developing the
ability to assess whether internal
controls are effective would be “ex-
tremely time-consuming.”

One risk manager who has an
ERM program noted that the pro-
gram does not touch on internal

controls.
“My job is to do a road show for

underwriters,” explained the risk
manager, who asked not to be iden-
tified. “I don’t dwell on the con-
trols” with underwriters.

There are risk managers, though,
who have some level of input on in-
ternal controls.

And the more input risk man-
agers have, the better the risk their
organizations typically become, ex-
perts say.

Chief risk officers are beginning
to realize that a risk manager’s
knowledge of internal controls like-
ly would help improve or solidify
that organization’s relationship

with its D&O insurers, according to
Liberty International’s Mr. Dubois.

Internal controls are “a huge
point for underwriters,” he said.
While Sarbanes-Oxley requires the
controls, “underwriters often don’t
have the ability to visit with inter-
nal auditors,” who typically imple-
ment and test the controls, he said.
“So risk managers’ expertise would
be a tremendous value to us,” Mr.
Dubois said.

Mr. Hinton agreed that D&O un-
derwriters want information about
internal controls, but he said that
CFOs often accompany risk man-
agers to policyholder meetings with
insurers to present that informa-

12 / Business Insurance Spotlight November 14, 2005

PPrroobblleemmss::  D&O insurers look for assurance that best controls are in place
Continued from previous page

“Wall Street quantifies
a problem as long as

it is known; it will
multiply a fear.”

Cory Meiners
St. Paul Travelers Cos. Inc.

What’s in a name?

A s  o f  1 2 / 0 1 / 0 5  N Y S E :  T H G

Hanover Insurance began in 1852 as a Property and Casualty company, building success and

respect over nearly two centuries. Now Allmerica Financial Corporation, the parent company 

of Hanover Insurance and Citizens Insurance, is changing its name to The Hanover Insurance

Group. This time-honored name will lead us through the 21st century as we build a world-class

company focused on P&C and re-energized to meet the needs of our local partners.

Introducing The Hanover Insurance Group, 
a tried-and-true name with a brand new attitude.

BI 11-14-05 A 12,13  11/10/05  4:37 PM  Page 1



tion.
Other experts foresee an even

bigger role for risk managers.
“Anecdotally, I’d be able to say

pretty strongly that, in corporations
where the risk manager is viewed as
part of the process, they have better
controls—period,” observed Steve
Shappell, director of the legal and
claims practice of Denver-based
Aon Financial Services Group, a
unit of Aon Corp.

Those companies faced fewer
lawsuits and fared relatively well in
those they did face, he said.

While few—if any—risk man-
agers will become involved in
developing internal controls, they
can prod management to ensure
that effective controls are in

place, experts say.
“I don’t think it’s reasonable for

them to fix the problem, but, cer-
tainly, they have a role in fixing a
spotlight on the problem, if it ex-
ists,” by prodding management to
evaluate internal controls and ele-
vate the importance of the issue,
said Mr. Bailey, the insurer attor-
ney.

St. Paul Travelers’ Mr. Meiners
said risk managers’ involvement in
internal controls is “something we
believe” is a “primary function of
their job.”

Risk managers are responsible for
managing the risk of theft and
crime against their organizations,
he noted. But “too often,” financial
malfeasance exposures—such as
embezzlement through abusing ex-

pense accounts or setting up phony
vendor accounts—are left to only
the accounting department to han-
dle, he said.

In discussions with CFOs, risk
managers should ascertain their or-
ganizations’ policies and controls
on issues that, if left unchecked,
could result in significant losses and
give the investing community the
impression that company controls
are lacking, Mr. Meiners said.

In coordinating the ERM func-
tion at Kansas City, Mo.-based GE
Insurance Solutions, Samira Barakat
has input on the company’s gover-
nance and compliance issues. That
includes whether the D&O reinsur-
er is following its internal and ex-
ternal rules.

Regarding internal controls, Ms.

Barakat, GE Insurance’s chief risk
officer, works with the reinsurer’s
compliance officer and finance de-
partment.

Ms. Barakat said her involvement
in the company’s internal controls
functions has been eased by “the
softer part of governance,” which is
the reinsurer’s “very strong” culture
of compliance with corporate gov-
ernance. Ms. Barakat noted that all
GE Insurance employees receive
some level of compliance training—
depending on their positions in the
company.

The risk manager with the ERM
program agreed that risk managers
should at least determine whether
the effort is being made to enforce
controls.

Still, that would not “preclude

what happened at Enron,” he said.
Enron had controls, “but they

were overruled by people who had
the power,” he said.

“The CEO, in some sense, is your
biggest risk. Your CFO is your next
biggest risk,” because those corpo-
rate officials have the power to
overrule controls, the risk manager
said.

When senior management suf-
fers a “crisis of integrity,” the risk
manager said, “all of the controls in
the world aren’t going to stop
them.”

A risk manager’s involvement in
the process likely would not pre-
vent a loss when senior manage-
ment is corrupt, but it could help
facilitate “a better control environ-
ment,” he said.
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By DAVE LENCKUS

Risk managers who decide they
want some say in their organiza-
tions’ internal financial controls
should expect to hear some dis-
sent, according to experts.

But the risk of setting off a turf war
can be minimized if risk managers
signal from the outset that they have
no intention of seizing ownership of
the controls, experts said.

The goal should be ensuring
that internal controls are “being

addressed properly,” said insurer
attorney Dan A. Bailey, a partner
with Bailey Cavalieri L.L.C. of
Columbus, Ohio. “Who’s address-
ing it is secondary.” 

If internal controls are inade-
quate, the risk manager has to
“figure out how to get to someone
with sufficient authority” who
would be willing to investigate
the problem or ask the risk man-
ager for assistance in driving the
effort to fix the controls, Mr. Bai-
ley said. 

“Risk managers rarely win turf
battles when it’s a one-on-one
fight,” Mr. Bailey said. “They need
to recruit other support within the
company.” 

A risk manager with an enter-
prise risk management program
agreed. He suggested that risk
managers “build a relationship
and get in line with the internal
audit folks,” whom he said often
view internal controls and their ef-
fectiveness as the auditors’ do-
main. 

Risk managers then could evalu-
ate whether auditors are examin-
ing the effectiveness of controls
and whether auditors are report-
ing on them “at a risk ownership
level,” said the risk manager, who
did not want to be identified.

But building that relationship
with internal auditors “is easier
said than done,” because auditors
“believe they have the right to
own risk management,” the risk
manager said.

Samira Barakat, chief risk officer

for Kansas City, Mo.-based GE In-
surance Solutions, observed that a
risk manager’s life is filled with
turf battles.

But risk managers—especially
those with ERM programs—“need
to understand all the risk facing a
corporation or organization,” she
said.

“This is part of the risk that can-
not be ignored.”

An organization’s reporting
structure also likely would signifi-
cantly impact how smoothly a risk
manager would fit into the inter-
nal controls area, noted James D.
Hinton, vp-risk and insurance at
Nashville, Tenn.-based hospital
group HCA Inc.

Risk managers who report to
chief financial officers would face
less resistance, he predicted. 

But because internal auditors of-
ten report to chief executive offi-
cers and many risk managers re-
port to general counsels, battles
with the CFO function should be
expected, “because you’re getting
into financial reporting,” Mr. Hin-
ton said.

Another problem that many risk
managers likely will have to over-
come is their lack of background
in finance, experts said. 

The turf war problem, though,
will be “highly dependent upon
the philosophy of a particular
company,” said Steve Shappell, di-
rector of the legal and claims prac-
tice of Denver-based Aon Finan-
cial Services Group, a unit of Aon
Corp. 

Other experts agreed.
“An organization that takes in-

ternal controls seriously—I don’t
think they’d be offended” if risk
managers offered their input, said
Roger Siefert, national practice
leader of the financial advisory
services group with New York-
based risk consultant Kroll Inc., a
subsidiary of Marsh & McLennan
Cos. Inc.

Mr. Siefert added, though, that
the CFO likely would want to
know what the risk manager could
contribute to the process.

Other experts agreed that the
value-added issue would be the
first hurdle risk managers would
have to clear. 

“It always helps to have another
set of eyes, but you have to know
the right questions to ask” about
internal controls if the risk manag-
er is going to have any input on
them, Mr. Hinton said.
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By ROBERTO CENICEROS

The cost of defending attorneys
against malpractice lawsuits contin-
ues to rise, while certain law firms
face a growing threat from third-
party claims with potentially costly
outcomes, according to insurers.

Yet pricing for lawyers profes-
sional liability insurance has re-
mained stable over the past year or
so—a far different scenario from the
post-Sept. 11, 2001, market, when
rates shot up suddenly and drasti-

cally as deductibles increased signif-
icantly.

The post-Sept. 11 increases were
preceded by the entrance of a wave
of insurers into the lawyers profes-
sional liability market in the latter
half of the 1990s. Back then, casual-
ty lines, with their longer tails, at-
tracted insurers intending to gain
mostly from investing premium
dollars, according to Stephen S. van
Wert, program manager for
Lawyer’s Protection Plan, a Tampa,
Fla.-based managing general agent

representing Greenwich Insurance
Co. of Greenwich, Conn., a unit of
XL Capital Ltd.

The entrance in the late ’90s of
several insurers into the market for
lawyers professional liability cover-
age depressed prices to an unsus-
tainable level, say brokers and in-
surers.

Coverage for large law firms was
especially underpriced, more so
than coverage for small firms, said
Mike Murphy, executive vp of pro-
fessional liability for Arch Insurance

Group in New York. Rates didn’t
move upward for seven or eight
years while the exposure worsened,
he noted.

But after Sept. 11, when interest
rates turned south and the stock
market soured, a correction com-
menced in the market for attorney
coverage, just as it did for other pro-
fessional liability lines, Mr. van
Wert said.

Many insurers fled the market.
Prices instantly shot up as capacity
constricted, explained Karen
Samuels, senior vp specializing in
law firm risk management at USI
Southeast, a unit of USI Holdings
Corp. in Boca Raton, Fla. “It was
just such a dramatic spike,” Ms.
Samuels recalled. “It was rapid and
it was significant all at the same
time.”

As rates rose, coverage was also
scaled back. Firms that previously
had maintained a $250,000 per
claim deductible subject to an ag-

gregate suddenly had to renew cov-
erage with million-dollar de-
ductibles for each and every claim,
Ms. Samuels said.

Insurers also eliminated cover-
ages previously included in policies.
For example, a law firm’s profes-
sional liability policy might have
included directors and officers cov-
erage for firm partners who sat as
outside members on corporate
boards. But such “throw-ins” disap-
peared after 2001, Ms. Samuels ex-
plained.

While the early part of the
decade gave rise to a hardening rate
environment, the corporate scan-
dals that emerged during the same
time helped usher in greater de-
mand for policies dedicated to pro-
tecting corporate counsel, said
James Rhyner, worldwide lawyers
professional liability product
manger for Chubb Specialty Insur-
ance in Warren, N.J.

Following the Enron Corp. and
WorldCom Inc. debacles, corporate
leaders wanted all limits deriving
from directors and officers liability
policies to protect them exclusively.
They didn’t want their coverage
commingled with protections for
their entities.

The same happened with cover-
age for in-house counsel, Mr. Rhyn-
er said. Corporate attorneys also
wanted policies with limits dedicat-
ed exclusively for their protection.
That spurred a rise in the sale of
policies just for employed attor-
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E X P E R I E N C E  I N N O VAT I O N .  The City of Phoenix, Arizona did.
The City of Phoenix is Arizona’s capital and the sixth-largest city in the United States, with a 
$50 billion regional marketplace. After nine years of underlying environmental litigation, the City
turned to Dickstein Shapiro’s premier Insurance Coverage Practice to develop a comprehensive
legal strategy to resolve its related general liability insurance claims. With Dickstein Shapiro’s
extensive insurance coverage litigation experience and creative approach, the City’s claims were
favorably resolved through a multimillion-dollar settlement with its insurance carriers, bringing
an end to more than a decade of costly legal challenges. To experience more stories of innovation,
please visit dicksteinshapiro.com.

Third-party liability threat to lawyers grows
More malpractice claims are surviving summary judgment

See ATTORNEYS / page 18

The entrance in the late
1990s of several

insurers into the market
for lawyers professional

liability coverage
depressed prices to an
unsustainable level, say

brokers and insurers.
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When your clients fi nd themselves shut down because of electronic equipment failures, they continue to pay for employee 
downtime while getting things back up and running. Our Electronic Equipment Insurance can do more than cover loss or 
damage to computers and other electronic equipment. We can also insure the costs of forfeited work hours and recovery of 
lost data. Fireman’s Fund even includes a risk assessment survey to help identify gaps in existing coverage. Call 1.800.882.4449 
to fi nd your local marine underwriter and to discover how all of our specialty insurance products make you invaluable.

Systems crash. Productivity follows. Yes, we insure that.
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neys.
Such coverage had been available

before but had remained mostly
dormant until the corporate scan-
dals, Mr. Rhyner said. It has since
become “mainstream,” he said.

Coverage for employed lawyers
generally costs less than policies for
attorneys working in law firms, sev-
eral observers say. That’s because
employed lawyers typically face less
loss potential than do those work-
ing in law firms, several insurers
say.

To date, attorneys professional li-
ability policy prices have not re-
treated from their post-Sept. 11 rise,
Ms. Samuels said. But increases
have flattened, she noted.

Rates today remain about 40% to
60% higher they were than in 2001,
according to Mr. van Wert. They
are about where they should be,
several insurers say.

Yet attorneys face greater threat
from third-party liability claims, de-
fense costs are increasing and more
types of legal practice are likely to
be targets.

Defense firms, for example, are
now a bit more likely to get sued for
legal malpractice, said Michael Fur-
long, business leader, lawyers pro-
fessional liability, for GE Insurance
Solutions in Overland Park, Kan.
Lawsuits previously were uncom-
mon in that area. “But, by and
large, we are not anticipating or see-
ing any tremendous swings in the
legal malpractice area, whether it be
from a pricing standpoint or from a
claims frequency or severity stand-
point,” Mr. Furlong said.

Nonetheless, more third-party li-
ability claims appear to be surviving
the summary judgment stage of liti-
gation, Mr. Rhyner noted. Plaintiffs
attorneys have improved their abili-
ty to bring claims that stick, he said.

That is happening, for example,
with claims involving deepening
insolvency. The claims stem from
law firms that help raise capital for
financially impaired companies.
Should a company still face
bankruptcy despite efforts to raise
new capital, plaintiffs claim that, if
not for the law firm’s action, they
would not be creditors. Plaintiffs
claim that the law firm deepened
the entity’s insolvency by helping
raise funding and that the firm
should have known those funds
would not be enough to get the
troubled company back on track.

Because the lawsuits represent a
new phenomenon, their loss poten-
tial is not yet well understood. But
they have the potential to result in

severe losses because “some of these
rounds of financing were enor-
mous,” Mr. Rhyner said. “Just de-
fense costs alone are a high-severity
loss to a law firm and to a carrier,”
he said.

Meanwhile, defense cost infla-
tion continues to climb, Mr. Rhyner
said. Defense lawyers raise their
rates annually, and discovery con-
tinues to grow more complex and
expensive as electronic documents
and e-mail communications must
be delved into.

Because those costs are on a con-
stant upward curve, some premium
increases continue to be necessary,
insurers say.

When setting prices, underwrit-
ers and brokers say they weigh is-
sues such as the law firm’s type of
practice, its geographical location,
its client selection and its adminis-
trative practices.

Any practice dealing with securi-
ties receives particular scrutiny be-
cause of regulatory issues swept in
with the adoption of the 2002 Sar-
banes-Oxley Act, Ms. Samuels not-
ed.

Firms that do class action litiga-
tion and other practices steeped in
representing plaintiffs also concern
many underwriters, especially
when big-dollar cases are involved.
Those cases increase the potential

for a high-severity loss. Additional-
ly, litigious plaintiffs have been
known to turn on their attorneys.

“If you can’t get it for them, are
you going to be the next named de-
fendant?” Ms. Samuels asked
rhetorically. “It doesn’t happen in
every case, but it has certainly hap-
pened.”

That is why underwriters often
consider a law firm’s “client intake”
habits, Ms. Samuels said. Potential
clients who have previously experi-
enced soured relations with rep-
utable law firms should be given ex-
tra scrutiny, she advised.

But while a law firm’s areas of
practice offer an indication of po-

tential severity, most claims against
law firms stem from administrative
errors, Chubb’s Mr. Rhyner said.
Therefore, insurers look not only at
the type of practice but how a firm
practices.

A firm lacking strong internal
controls to ensure administrative
policies and protocols are followed
is more likely to get sued for admin-
istrative errors. An administrative
error could stem, for example, from
a firm missing a filing deadline
when it was supposed to secure an
inventor’s worldwide patent rights.
Such an oversight could lead the in-
ventor to lose millions of dollars,
Mr. Rhyner explained.
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When setting prices,
underwriters and

brokers say they weigh
issues such as a law

firm’s type of practice,
its geograpical location,
its client selection and

its administrative
practices.
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By MEG FLETCHER

The marketplace for medical mal-
practice liability insurance is im-
proving as rate increases level off,
claim frequency drops, states pass
tort reform measures and health
care providers commit to loss-con-
trol programs.

As a result, buyers generally are
finding more-flexible terms and
conditions and more capacity.

But the long-troubled market-

place still faces overall increases in
the severity of claims and a lack of
effective tort reform in some states.
Also, insurers are reluctant to write
coverage in recently reformed
states until the new laws have been
tested and upheld.

For large hospitals, “the pricing
is starting to get in the more-rea-
sonable realm, but we are not there
yet,” said James D. Hinton, vp-risk
and insurance for Nashville, Tenn.-
based HCA Inc. Mr. Hinton was

designated Business Insurance’s
2005 Risk Manager of the Year in
part because of his efforts to con-
trol medical costs in the company’s
190 hospitals in 25 states.

During the past four years, hos-
pital systems such as HCA have
greatly increased their retentions—
in Mr. Hinton’s case to $25 million
from about $5.5 million—and are
staying at that level for the time
being, he said. Mr. Hinton said he
would like to lower his retention

by $10 million to $15 million, “but
only if the price is right,” he said.

Broker Marsh Inc., whose core
business is large institutions, has
seen rate changes nationally range
from flat to down by 10%, said An-
thony Mercurio, the managing di-
rector responsible for the broker’s
medical professional liability prac-
tice. “The greatest decrease has
been in top-layer coverage,” he
said.

The situation for physicians also

is improving nationally, with in-
creases of 2% to 3% being offset by
some decreases, Mr. Hinton said.
Recent increases in physicians’ pre-
miums stemmed from their failure
in the 1990s to keep pace with the
5% to 6% increase in annual claim
costs, he explained.

“Rates have stabilized,” although
at high levels, said Larry Smarr,
president of the Physician Insurers
Assn. of America. “The average cost
of a paid claim is increasing 6% an-
nually,” he said. The Rockville,
Md.-based trade association, which

represents about 60 insurers that
are owned or operated by physi-
cians, insures more than 300,000
physicians and about 1,400 hospi-
tals.

In addition, a “rapidly growing”
alternative market has given health
care facilities “a greater financial
incentive to reduce their cost of
risk,” said Greg Larcher, assistant
director and actuary in the
Columbia, Md., office of Aon Risk
Consultants, a unit of Chicago-
based Aon Corp. The frequency of
malpractice claims has decreased
by 1% over the past year, although
the severity of those claims contin-
ues to grow at a rate of 7.5% annu-
ally, he said in an analysis released
last month.

A key factor in the leveling of
rates has been the impact of some
tort reform measures, sources say.

According to the National Con-
ference of State Legislatures, 48
states introduced more than 420
bills in 2005, and 32 states have
passed more than 60 bills that have
been enacted in the past six
months.

Particularly noteworthy are the
six states that capped noneconom-
ic damage awards: Alaska, Georgia,
Illinois, Missouri, Montana and
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State tort reform measures, loss control programs
bring stabilization to medical malpractice market

See MED MAL / next page

A “rapidly growing”
alternative market has

given health care
facilities “a greater

financial incentive to
reduce their cost of risk.”

Greg Larcher
Aon Risk Consultants
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South Carolina. The caps range
from $250,000 in Alaska to $1.05
million in Georgia.

“Studies have shown that limits
on noneconomic damages reduce
the uncertainty of awards and pro-
vide more stability to underwriters,
while discouraging litigation and
promoting a more uniform and fair
environment for pain and suffer-
ing awards,” said Rita Nowak, assis-
tant vp-commercial lines for the
Property Casualty Insurers Assn. of
America, in Des Plaines, Ill.

“Caps mean more for hospitals

because they are the deep pocket,”
Mr. Hinton said.

Other popular 2005 reforms in-
cluded passing “doctor apology”
laws that provide some immunity
for physicians, increasing oversight
of physicians by beefing up medi-
cal or peer review requirements
and stipulating that an affidavit or
certificate of merit be issued before
a lawsuit can be brought.

Texas and Mississippi are among
the states now reaping the benefits
of previous tort reforms, which are
helping to drive down loss costs.

In Texas, “the recent spate of
rate cuts—by the state’s five-largest
physician liability carriers—will
produce $48.6 million in annual-
ized premium reductions,” accord-
ing to Jon Opelt, executive director
of the Austin, Texas-based Texas
Alliance for Patient Access. Mr.
Opelt noted that other promising
developments include a reduction
in hospital liability costs and a 50%
reduction in the number of law-
suits filed in most Texas counties.
In addition, he said, the state has
seen access to health care improve,

with 3,000 more physicians com-
ing into the state, and increased
competition for their business due
to growth in the number of insur-
ers.

The largest med mal insurer in
Mississippi also is reducing rates.
The Medical Assurance Co. of Mis-
sissippi, which provides malprac-
tice insurance to about 70% of the
doctors in the state, announced a
5% decrease in premiums for 2006
due to a substantial reduction in
incurred losses this year, said Mike
Houpt, chief executive officer of
the Ridgeland, Miss.-based insurer.
Loss and loss-adjustment expenses,
which had been $40 million in
2004, are expected to be only $25
million this year, he said.

In addition, the Mississippi in-
surer’s board also voted in Septem-
ber to refund at least 10% of each
policyholder’s premium, Mr.
Houpt noted.

Many Washington state physi-
cians also had their premiums re-
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“Studies have shown
that limits on

noneconomic damages
reduce the uncertainty
of awards and provide

more stability to
underwriters, while

discouraging litigation
and promoting a more-
uniform environment
for pain and suffering

awards.”

Rita Nowak
Property Casualty Insurers Assn.

of America

Popular medical malpractice reforms adopted in 2005
2005 legislative sessions have passed a number of tort reform bills dealing with medical malpractice.

Some immunity for doctors’ apologies

Increased oversight of doctors

Certification that claims have merit

Limitations on noneconomic damages 

Data source: National Conference of State Legislatures
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duced, but the state’s insurance de-
partment had to mandate the re-
duction. Seattle-based Physicians
Insurance and its affiliate, Western
Professional Insurance Co., were
ordered to stop using unfiled rates
and to refund $2.2 million in 2003
premium overcharges, plus inter-
est, to its physician policyholders.
For 2005, though, the insurers an-
nounced a 7.7% rate reduction.

While most insurers are reluc-
tant to reduce rates until a new tort
reform measure is tested, Texas was
an exception, because voters there
approved the reforms as an amend-
ment to the state constitution (BI,

April 18). Such definitive action
makes the legislation nearly chal-
lenge-proof, sources say.

Elsewhere, though, challenges to
tort reforms are pending or expect-
ed.

In Georgia, a state superior court
overturned the so-called “winner
pays” provision of tort reform
passed earlier this year. The mea-
sure required that a party prevail-
ing in a lawsuit must obtain a judg-
ment of more than 125% of a pro-
posed settlement or face paying the
opposing party’s attorney fees.

Also, the Wisconsin Supreme
Court issued a ruling that voided a
noneconomic damage cap in a

birth defect case. The court held
that the $350,000 cap established
in 1995—which had increased due
to annual inflation adjustments to
$445,775 in 2005—was unconsti-
tutional on the grounds that it vio-
lated the equal protection of the
state’s constitution, according to a
statement by the American Insur-
ance Assn.

“That should cause everyone to
pause,” because Wisconsin is not
known as a litigious state, said
Daryl J. Douglas, hospital claims
manager for GE Insurance Solu-
tions in Overland Park, Kan. Mr.
Douglas is now handling the
runoff of large claims following the
sale of Medical Protective Corp. in
July.

Wisconsin’s Legislature took
steps last week to remedy the situa-
tion when it gave final approval to
A.B. 766, which would cap noneco-
nomic damages at $450,000 for
adults and $550,000 for minors un-
der 18 years of age.

While capacity in the market
varies from state to state, there are
indications that it may be expand-
ing beyond the ongoing growth in
alternative facilities, including risk
retention groups.

For example, two Bermuda-
based companies expressed an in-
terest late last month in providing
additional capacity for small nurs-
ing home chains and community
hospitals with lower-than-usual at-
tachment points of $2 million to
$5 million, noted Corbette Doyle,
executive vp of Aon Corp.’s na-
tional practice group and chair-
man of Aon Risk Services’ health
care industry practices. Ms. Doyle
declined to identify the compa-
nies.

“As competition heats up, we are
beginning to see a willingness on
the part of underwriters to do cre-
ative things,” Mr. Mercurio said.
These include multiple-year deals,
loss-sensitive policies and an en-
thusiasm to help hospitals secure
coverage for their voluntary hospi-
tal staff.

While some underwriters are
tightening guidelines for bariatric
surgery, others are willing to con-
sider health care practitioners’ in-
creasing commitment to loss con-
trol, he said. For example, under-
writers like to see a hospital in-
stalling an electronic patient
record-keeping system that also
helps physicians by providing on-
line reminders about best practices
and warnings about negative drug
interactions, Mr. Mercurio said.

In addition, “there is a tendency
toward more choice in coverage
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“As competition heats
up, we are beginning to
see a willingness on the
part of underwriters to

do creative things.”

Anthony Mercurio
Marsh Inc.
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forms,” so larger accounts have an
easier time building layers of cover-
age, Ms. Doyle said.

Some observers, though, contin-
ue to focus on continuing uncer-
tainties in the marketplace. Over-
all, A.M. Best Co. cautioned in a
statistical study published in Au-
gust that those improved 2004 re-
sults “should not be construed as
an indication of restored pricing or
an end to the medical malpractice
crisis.”

A specific concern is the impact
of recent storms.

Mr. Mercurio said that property/
casualty insurers might find medi-

cal malpractice coverage to be a
more-attractive alternative than
continuing to provide property
coverage in storm-ravaged areas.

Ms. Doyle is concerned, though,
that insurers may draw away from
writing medical malpractice risks
because the storms may produce
an unexpectedly large hit to their
aggregate surplus. In addition, she
said, insurers might shy away from
such risks because of questions that
have been raised about the accept-
ability of financial reinsurance,
which is used in writing med mal
risks.

Another uncertainty is the im-
pact of a controversial report on in-

surers’ rating practices issued by
several consumer groups in July.
The report, “Falling Claims and
Rising Premiums in the Medical
Malpractice Insurance Industry,”
alleges that the industry has been
significantly overcharging doctors
despite a decline in claim pay-
ments. Jay Angoff, an attorney and
the former director of the Missouri
Insurance Department, wrote it for
the New York-based Center for Jus-
tice & Democracy, a consumer
group.

Several groups have criticized
the report and its analysis, includ-
ing the American Academy of Ac-
tuaries. Late last month, the group

issued a statement saying that the
report’s analysis and conclusions
should be questioned because the
“report uses improper data com-
parisons, incomplete information
and appears to misuse certain in-
dustry benchmarks.”

In response, the Center for Jus-
tice issued a statement in which it
urged that regulators study the ex-
tent to which actuaries have over-
stated projections. It also urged
that regulators establish standards
that actuaries must follow in calcu-
lating insurance rates.

The National Assn. of Insurance
Commissioners is now reviewing
the report.
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By MEG FLETCHER

Tort reform proponents have suc-
cessfully expanded the scope of
medical malpractice reforms in sev-
eral states over the past year, but
one of the key tools in reducing lia-
bility costs—periodic compensation
payments—is still underutilized, ex-
perts say.

In large part, tort reformers have
followed the model of the Medical
Injury Compensation Reform Act of

1975 in California, which has four
key requirements: a cap on noneco-
nomic damages; awards that must
be reduced by collateral sources of
recovery; a limit on plaintiffs attor-
neys’ fees; and the use of periodic
payments to fund judgments such
as ongoing medical care costs.

While other states have been suc-
cessful in implementing the
noneconomic damages reform,
they have had less success in pass-
ing the other three MICRA re-

forms—and the failure to pass the
periodic payment requirements, in
particular, is often a block to signifi-
cant cost savings, experts say.

“The point of periodic payments
is to match the payments to the
needs of the client,” said Randy
Dyer, executive vp of the Washing-
ton-based National Structured Set-
tlements Trade Assn. Many of the
payments are funded through a
structured settlement that requires
the defendant to buy an annuity

that guarantees a stream of pay-
ments to the claimant over his or
her lifetime.

Periodic payments can also lead
to more equitable settlements, said
Jon Opelt, executive director of the
Texas Alliance for Patient Access in
Austin.

“The deliberative structured set-
tlement process will also help jurors
to more fairly compensate plain-
tiffs, rather than taking a hit-
or-miss approach,” he said.

Allowing for the periodic pay-
ment of future medical payments is
“critical” to reducing the cost of
claims but is “a piece that many
people miss,” said Daryl J. Douglas,
hospital claims manager for GE In-
surance Solutions in Overland Park,
Kan. He is now handling the runoff
of large claims following the sale of
Medical Protective Corp. in July. 

For example, Mr. Douglas said an
annuity to cover $10 million to $15
million in lifetime medical expens-
es for a severely injured child could
be purchased for $1 million to $3
million. Annuity providers base
their charges on a combination of
investment and life expectancy ac-
tuarial projections.

In addition to reducing costs,
“structured settlements are a good
tool to get cases settled,” said
Michael Shalhoub, the immediate
past chair of the Defense Research
Institute’s Medical Liability Com-
mittee. He is an attorney with New
York-based Heidell, Pittoni, Mur-
phy & Bach L.L.P.

“Most states attempting tort re-
form get the caps on noneconomic
damages,” but they do not get the
other three MICRA reforms, said
James D. Hinton, vp-risk and insur-
ance for Nashville, Tenn.-based
HCA Inc., a health care system con-
sisting of 190 hospitals in 25 states.

Generally, the periodic payments
measures have been successfully op-
posed by the trial bar, which has ar-
gued that the provisions lessen the
accountability of defendants. 

Some states have adopted the re-
quirement, however. Texas, for ex-
ample, adopted some periodic pay-
ment reform with its 2003 changes.

Texas’ reform permits structured
settlements if the present value of
future medical expenses is at least
$100,000, though it becomes
mandatory if the defense requires it,
said Mr. Opelt. “I do think that cost
savings for periodic payment re-
form will be significant,” although
it is too soon to have data to evalu-
ate that, he said.
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Prior to 2003 in New York, there
were problems with the application
of the periodic payment statute, Mr.
Shalhoub said.

For example, in one case a $50
million judgment for primarily fu-
ture medical expenses was nearly
tripled, after the courts strictly in-
terpreted the statute. The New York
Legislature changed the law in
2003, but it is too early to gauge the
impact of those changes, Mr. Shal-
houb said. 

“The trial bar often actively op-
poses most medical malpractice tort
reform, including periodic payment
provisions for judgments,” Mr. Dyer

said. In some cases, they are justifi-
ably concerned about the kind of se-
curity such legislative proposals pro-
vide to claimants, he said—for ex-
ample, proposals that make a
claimant dependent on the credit-
worthiness of a hospital that is guar-
anteeing the stream of payments.

“Generally speaking, use of peri-
odic payments does not impact
plaintiffs attorneys fees,” Mr. Dyer
said.

A spokeswoman for the Wash-
ington-based Assn. of Trial Lawyers
of America, which represents plain-
tiffs attorneys, said: “We don’t sup-
port them unless plaintiffs do….
The use of structured settlements is
a tactic for wrongdoers to use to es-
cape accountability, boost their bot-
tom line and make more money,”
she said.

Mr. Dyer would like to bring both
sides together. “We think there is a
way to construct a periodic pay-
ment element so both sides will
stop fighting about it,” he said.

Canadian securities law lowers bar for class actions
Foes say bill
will increase
liability risks

By GLORIA GONZALEZ

An amendment to securities law in
Ontario is raising concerns that
Canada will become more vulner-
able to a litigation culture like that
in the United States.

A sharp rise in securities claims
is expected because of the law,
which is designed to facilitate in-
vestor lawsuits. The legislation has

a number of safeguards in place,
though, that some observers be-
lieve will prevent frivolous law-
suits and large claims from perme-
ating the Canadian tort system.

The law has already led to care-
ful examinations of policy word-
ing and will likely lead to higher
prices and deductibles for directors
and officers liability coverage, in-
surance professionals say.

Bill 198 opens the door to new
lawsuits by amending the Ontario
Securities Act to impose civil lia-
bility for inaccurate or incomplete
corporate disclosure in the sec-
ondary market. Secondary-market

investors may sue for misrepresen-
tations in documents and public
oral statements and failures to
make timely disclosure of material
changes.

Prior to Bill 198, a shareholder
could sue for misrepresentation
only if he or she had participated
in the initial offering of shares.
“Coming into the 1990s, we had a
widely perceived gap in legislative
protection for investors,” said Lar-
ry P. Lowenstein, Toronto-based
chair of the national litigation de-
partment at Osler, Hoskin & Har-
court L.L.P.

The law will apply to all compa-

nies that trade on the Toronto
Stock Exchange and any public
company with substantial ties to
the province of Ontario.

There is widespread agreement
that Bill 198 will lead to a surge in
the filings of new securities claims,
partly due to the fact that the vast
majority of investments are made
in the secondary market. “We are
anticipating that there will be an
increase in the attempts for people
to launch securities claims,” said
Mary Maloney, Toronto-based vp,
Canadian products manager, for
the executive protection practice
of Chubb Specialty Insurance.

The key clause in Bill 198 that
will facilitate class action securities
lawsuits is its removal of the re-
liance barrier. In Canada, mem-
bers of a class action have to have
common grounds for the lawsuit
to proceed, such as a common re-
liance on the information that was
misrepresented, said Ian Rose, a
lawyer with Lavery, de Billy L.L.P.
in Montreal who practices in the
D&O field. Bill 198, though, pro-
vides a deemed reliance for the
purposes of a class action securi-
ties claim, so plaintiffs do not
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have to prove reliance on the mis-
representation or failure to dis-
close. “The major hurdle to securi-
ties class actions has been elimi-
nated,” Mr. Rose said. “I think
there’s going to be a significant in-
crease in the number of class ac-
tions.”

The removal of the reliance bar-
rier has created a risk in Canada
similar to the fraud-on-the-market
theory in the United States, which
provides for a deemed reliance on
information that causes a compa-
ny’s stock price to fall, lawyers say.
“Legally, it sort of puts us on the
same landscape as the United
States,” said Eric Dolden, an insur-
ance lawyer with Vancouver-based
Dolden Wallace Folick.

In addition, Bill 198 does not re-
quire the plaintiff to show that the
defendant was negligent, intended
to deceive or had knowledge if the
misrepresentation or nondisclo-
sure occurred in a core document
such as an annual information
form, noted Rossana DiLieto, asso-
ciate general counsel for the On-
tario Securities Commission. The
burden shifts to the defendant to
prove that he or she performed ad-
equate due diligence, she ex-
plained.

These factors, combined with
several others, have led to con-
cerns that the legislation, in estab-
lishing a right of action for sec-
ondary-market investors, has
made companies too vulnerable to
class action lawsuits. “Has the

playing field now been tilted too
far in a pro-plaintiff sense?” Mr.
Lowenstein asked.

But some observers believe fears
that a wave of U.S.-style class ac-
tions will be launched in Canada
are unfounded. They point out
that Bill 198 also includes a num-
ber of safeguards designed to pro-
tect against “nuisance suits.” (see
story, page 32). “I think there are
significant safeguards in there to
prevent that from happening,”
said Jonathan Ashall, vp, financial
services group of Aon Reed Sten-
house Inc. in Toronto. “We do ex-
pect there will be claims coming
out of this. We think, from an in-
dustry standpoint, the impact
would be minor, with the excep-
tion of defense costs.”

In addition, there are features in
the Canadian tort system that
make it less conducive to class ac-
tion lawsuits than is the U.S. sys-
tem, observers say. For one, Cana-
da does not have jury trials for
commercial civil cases. Jury trials

are “one of the reasons you have
these huge settlements in the
United States,” Mr. Rose said.

Canada also has a “loser pays
costs” system, and punitive dam-
ages remain rare and lower than
those awarded in the United
States, removing a major incentive
for class action lawsuits, lawyers
say.

Insurance market impact

The Canadian D&O market is
already preparing for the new risks
associated with Bill 198. “It pre-
sents liability to directors and offi-
cers that they never faced before,
including possibly some very
large-scale monetary damages that
can be awarded,” said Jay A.R. Cas-
sidy, assistant vp, claims, Marsh
Canada Ltd., who is based in
Toronto.

Thus far, the primary impact ap-
pears to be in the area of policy
wording, with brokers carefully ex-
amining policies to ensure that they
provide sufficient coverage for in-
sureds. Severability, in particular, is
going to be an important issue, and
brokers are reviewing policies to en-
sure they will allow coverage to
continue for innocent parties.
“There are variations in how strong
the language is, and that’s the real
issue,” Mr. Ashall said.

Chubb has already examined its
policy to ensure that it responds to
Bill 198 claims, Ms. Maloney said.
“We’re anticipating that our exist-
ing coverage will respond fully,”
she said.

Market observers have ruled out
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the possibility of a blanket Bill 198
exclusion in future D&O policies,
with brokers saying they would not
recommend a policy with such an
exclusion and their clients would
not accept one. “There’s no
thought at all to excluding coverage
for Bill 198,” Ms. Maloney said.

The legislation has not yet af-
fected the D&O insurance market
in terms of pricing, but observers
believe that is only a matter of
time. “I think it will throw cold
water on what was anticipated to
be a softening market,” said
Phillip Hoyt, managing director of
Toronto-based XN Risk Insurance

Services (Canada) Inc.
Insurers will also look to in-

crease deductibles to respond to

higher defense costs, Mr. Ashall
said.

Chubb could write a policy that
has a higher deductible for securi-
ties exposures and a lower de-
ductible for other exposures,
something the company has al-
ready done for Canadian compa-
nies with U.S. risks, Ms. Maloney
noted.

Errors and omissions insurance
is also likely to be affected by Bill
198, which creates liability for ex-
perts such as lawyers, accountants
and actuaries who provide profes-
sional advice that contributes to a
misrepresentation. As in the Unit-
ed States, these experts are likely
to be named in lawsuits, observers
say. “I think the E&O policies are

going to be affected,” Mr. Dolden
said.

Canadian risk managers say
they are aware of Bill 198 but de-
clined to comment because it is
not an issue for them from a cov-
erage standpoint at this time.
Large Canadian companies are
generally aware of the new liabili-
ty presented by Bill 198, although
those that have U.S. exposures
have already dealt with similar is-
sues emanating from changes in
U.S. law. All companies should un-
dertake a thorough review of their
corporate governance and disclo-
sure policies in light of Bill 198,
lawyers say.

In recent years, Chubb under-
writers have increased their focus
on the corporate governance and
internal practices of their clients,
and that will continue, particular-
ly with regard to their disclosure
policies, due to Bill 198, Ms. Mal-
oney said. Having good corporate
governance and disclosure policies
does not prevent companies from
being sued, she acknowledged, but
it does make the claims much
more defensible, she said.

Ultimately, the number of
claims and their eventual level of
success will depend largely on
how the legislation is interpreted
by the courts, including how high
judges set the standard for ap-
proval of these lawsuits, observers
say.

“Until there is actual testing and
use of the bill, I don’t think that
anyone can predict the actual out-
comes,” Ms. Maloney said. “Time
will just provide that clarity.”
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Canadian law cause
The Ontario securities law
change under Bill 198 removes
the requirement that plaintiffs
must show they relied on a
defendant’s misrepresentation
or failure to disclose securities
information.

...and effect
Removal of this barrier is likely
to lead to higher costs and
deductibles for directors and
officers liability insurance,
market sources say.

BI 11-14-05 A 30  11/9/05  5:04 PM  Page 1



www.cna.com/agents

Great partnerships net impressive results.

If you’re ready to land more Specialty clients, CNA gives you the support you need to net impressive returns from 

your efforts. For many professions, CNA is the number one provider of Professional Liability coverage. Partnering with

CNA allows you to combine specialty coverages with traditional lines. And you can always depend on the expertise of

industry-focused underwriting, risk control and claim specialists who understand your needs. Wherever you’re looking 

to catch profitable opportunities, we’re there.

Please note that all CNA products may not be available in all states and terms and conditions of relevant insurance policies are primary and controlling with respect to questions of coverages, conditions, exclusions and limitations.
CNA is a registered service mark and trade name of CNA Financial Corporation. Copyright © 2005. All rights reserved.

05bi0598.pdf          RunDate: 11/14/05                             Full Page          Color: 4/C

05bi0598.qxd  11/4/05  12:09 PM  Page 1



By GLORIA GONZALEZ

An amendment to Ontario’s securi-
ties laws, Bill 198, will give investors
in the secondary market the right to
sue a company or responsible indi-
viduals that provide misleading or
inadequate information about a
firm’s operations.

The legislation will give sec-
ondary-market investors the right
to seek compensation for damages
suffered if the issuer or responsible
individuals made a written or oral

public disclosure that contained an
untrue statement of a material fact
or failed to make a timely disclo-
sure. It applies to all filings made af-
ter Dec. 31 and those in existence
and still effective after that date. 

The law will apply to all compa-
nies that trade on the Toronto
Stock Exchange and any public
company with substantial ties to
the province of Ontario. Although
the legislation is applicable primari-
ly in Ontario, British Columbia has
adopted comparable legislation,

and other provinces are exploring
the possibility of adopting similar
measures.

Bill 198 includes 10 defenses for
parties accused of violating its pro-
visions. For example, a party to a
civil action would not be liable if
the individual can prove that he or
she conducted a reasonable investi-
gation and had no grounds to be-
lieve that there was a misrepresen-
tation or that a failure to make a
timely disclosure would occur.

There is also no liability with re-

spect to “forward-looking informa-
tion” that is presented as either a
forecast or a projection and con-
tains cautionary language, identi-
fies factors that could cause actual
results to differ and states the rele-
vant factors and assumptions in
making the forecast or projection,
according to Bill 198’s provisions.

The legislation also contains sev-
eral features designed to deter “nui-
sance suits.” Before proceeding with
a securities claim under Bill 198, a
court must be satisfied the action is
being brought in good faith and a
reasonable possibility exists that it
will be resolved in the plaintiff’s fa-
vor. A judge must also approve any
settlements, which would prevent
plaintiffs from obtaining approval
when it appears the lawsuit was

frivolous, legal experts say.
Under Bill 198, several parties can

be sued, including the company, di-
rectors, officers, experts and influ-
ential persons, but there are liability
caps designed to prevent awards
reaching the levels that are some-
times seen in the U.S. tort system.
For example, the law limits the
damages that a company could pay
to the greater of $1 million or 5% of
its market capitalization. For a di-
rector or officer, the cap would limit
damages to the greater of $25,000
or 50% of his or her compensation
for the year, including stock op-
tions.

Legal and insurance industry ex-
perts, though, question the effec-
tiveness of the caps in deterring
such lawsuits.

While the caps may prevent a
$100 million company from being
hit with a $100 million claim, it will
not prevent a $100 million claim
against a company with a market
capitalization in the billions of dol-
lars, noted Ian Rose, a lawyer with
Lavery, de Billy L.L.P. in Montreal.

In addition, the liability caps do
not apply to defendants other than
the company if the person know-
ingly made or influenced the mak-
ing of the misrepresentation or fail-
ure to disclose.

In those situations, “these dam-
age caps are basically useless,” said
Jay A.R. Cassidy, assistant vp,
claims, Marsh Canada Ltd., who is
based in Toronto.

In order to circumvent the caps,
plaintiff lawyers will allege that the
misrepresentation or failure to dis-
close was done with knowledge, al-
though the onus is on them to
prove knowledge under Bill 198,
lawyers say.

“The whole game in Canada is
going to be ‘How do we get around
the caps?’” said Eric Dolden, an in-
surance lawyer with Vancouver-
based Dolden Wallace Folick.
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Change lets secondary-market investors
sue firms over inadequate information

“The whole game in
Canada is going to be

‘How do we get around
the caps?’ “

Eric Dolden
Dolden Wallace Folick

Liability caps

Canadian Bill 198 does offer
some limitations on liability for
defendants named in securities
lawsuits, including:

� Damages cannot exceed
$1 million or 5% of company’s
market capitalization

� Damages against a director
or officer cannot exceed
$25,000 or 50% of his or her
annual compensation, including
the value of stock options.
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By Joseph Paduda

For years, risk managers paid scant
attention to prescription drug costs
in workers compensation—and
why would they? Drugs amounted
to a few cents of the medical dollar
and were not a big driver of medical
expenses. Besides, there were bigger
problems: hospital costs, indemnity
expense and litigation rates.

Those days are over, and two new
studies indicate they are not likely

to return any time soon.
Last year, prescription drug costs

in workers comp were up 12%. This
was better than 2003, when infla-
tion was approximately 18% over
2002, according to Health Strategy
Associates’ “Second Annual Survey
of Prescription Drug Management
in Workers Compensation,” re-
leased in March. Yet several years of
increasing inflation rates have
pushed drugs’ portion of total med-
ical expense to 12.1%.

What’s the answer? First, let’s di-
agnose the ailment. Numerous fac-
tors drive prescription drug costs, in-

cluding several new drugs on the
market that address musculoskeletal
conditions. Other factors are direct-
to-consumer advertising, aggressive
“detailing” by drugmakers and possi-
bly the lack of health coverage, lead-
ing employees to seek drugs through
their workers comp program. What-
ever the cause, the results are higher
prices, more pills prescribed and
more types of drugs prescribed.

Price vs. utilization 

Twenty-eight states have pharmacy
fee schedules. In addition, many

workers comp payers use pharmacy
benefit managers such as industry
giants PMSI/Tmesys, ExpressComp,
MSC, Progressive and CypressCare.
These PBMs negotiate discounts be-
low the fee schedule or the usual
and customary rate and pass some
of the discount to their customers. 

Unfortunately, price has a small
impact on total costs. According to
a 2004 study by the National Coun-
cil on Compensation Insurance,
price increases were a relatively
small contributor to the overall in-
crease in workers compensation
drug costs. Utilization—the volume

of drugs prescribed—had twice the
impact of price.

Controlling price is child’s play:
Use a fee schedule or a PBM-negoti-
ated rate, pay that and save. Unfor-
tunately, the widespread use of
PBMs and fee schedules proves that
these price controls do not work. If
they did, we would not have dou-
ble-digit rate trends. We are left
with the much harder challenge of
addressing utilization.

The key to utilization is the per-
son who writes the scripts: the treat-
ing physician. Health Strategy Asso-
ciates’ survey noted that many re-
spondents believe the physician has
more control over the drugs pre-
scribed, and thus over drug costs,
than any other single party. As one
respondent said, “The root of the
problem is the physicians; they are
treating more (claimants) with
more drugs than they used to.”

What can employers do?

Find a good PBM with:
● A demonstrated history of man-

aging pharmacy in workers comp.
● Very strong clinical pharmacy

management programs.
● Flexible and sophisticated re-

porting capabilities.
● A demonstrated ability to inter-

face information technology sys-
tems to enable data/eligibility shar-
ing in as close to real time as possi-
ble.

● The ability to integrate paper
bills, retail transactions and mail or-
der in one database/process.

Noticeably absent in the “good
PBM” definition are the usual “se-
lection” criteria: large networks and
deep discounts. While this may
seem heretical, price is not nearly as
important as utilization. A large re-
tail network is great, but it is not
useful if the pharmacies don’t rec-
ognize the PBM’s name, it has poor
IT connections or the PBM has little
understanding of—or the ability to
manage—the clinical aspects.

Moreover, pharmacies that pro-
vide deep discounts will likely get
higher reimbursement if they send
scripts to a third-party biller, which
then bills the PBM and the payer at
fee schedule. While the pharmacy
may offer a low price, its lack of
margin does not motivate it to
comply with drug utilization review
or other programs. 

It is critical that your PBM under-
stand that the primary driver of
workers compensation pharmacy
expense is the treating physician
and that the PBM has a long-term
plan for changing prescribing be-
havior. Ask about the PBM’s analy-
sis capabilities. Can it identify
physicians who are outlier pre-
scribers? Can it report that data?
What are the PBM’s strategies for
using the information?

Data should also drive the PBM’s
focus on short-term cost manage-
ment. Can it alert claims handlers
to potentially problematic claims?
Can its IT system send alerts to spe-
cific adjusters for specific claims?
Do alerts include actionable indica-
tors of the adjuster options?
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Finally, how does the PBM evalu-
ate itself? If the PBM is judged sole-
ly on the basis of discounts below
fee schedule, you may see actual
savings per script, which is mean-
ingless when the real criterion is
pharmacy cost per claim. Cost per
claim is the only metric that ac-
counts for the real impact of price,
utilization, generic substitution, for-
mulary management and network
penetration.

Do these criteria add up to mean-
ingful total savings? The answer is a
resounding “yes.” Two of the payers
in HSA’s survey had annual total
pharmacy cost increases in the low-
er single digits. These payers worked
diligently and tirelessly to under-
stand the issues, develop sophisti-
cated programs and monitor results
carefully. So can you.

Joseph Paduda is a nationally recog-
nized expert on insurance and man-
aged care issues in workers compen-
sation, disability and group health.
To request a copy of “The Second
Annual Survey—Prescription Drug
Management in Workers Compen-
sation,” conducted by Health Strate-
gy Associates and sponsored by
Tmesys, e-mail Mr. Paduda at
jpaduda@healthstrategyassoc.com.

By Kirk Pasich

In the aftermath of Hurricane Katri-
na, many businesses are grappling
with obtaining coverage under their
property insurance policies for both
physical property losses and time-
element losses. Because of the
length and complexity of provi-
sions in property policies, policy-
holders may overlook coverage that
is worth potentially millions of dol-
lars or lose coverage because of vari-
ous time traps.

One common question that poli-
cyholders now face is that of what
caused their loss—the winds and
rain of Katrina, tides or “flood,” or
something else. Many policies have
differing deductibles and limits for
hurricane-caused damage and
flood-caused damage, and many
policies exclude flood damage. 

Policyholders generally are aware
of the rule of “efficient proximate
causation,” which applies in many
jurisdictions. Under this rule, cover-
age typically depends on what is
the “efficient proximate cause”—
that is, the primary cause, or the

cause that set the others in motion.
If that cause is covered by a policy,
then coverage is afforded. If that
cause is excluded, then even if oth-
er causes contribute to the loss, cov-
erage typically is not afforded. How-
ever, policyholders often overlook
that the efficient proximate cause
doctrine may not apply when two
covered causes contribute to a loss.
In its Aug. 26 decision in Hit Factory
Inc. vs. Royal Insurance Co. of Ameri-
ca, the U.S District Court for the
Southern District of New York held
that the doctrine of efficient proxi-
mate cause does not apply when

two coverages potentially apply to a
given loss. As the court explained,
there is no reason to apply the doc-
trine to a loss caused by two cov-
ered perils when the insurer “knew
of the possibility that two coverages
might apply to one damage, and
yet did not outline any limitations,
aside from limiting damages to the
actual loss or damages sustained by
the insured.” Thus, when two perils
contribute to a single loss, the poli-
cyholder should seek the full limits
available for each of the coverages,
not a single limit based on the effi-
cient proximate cause doctrine.

Regardless of the number of caus-
es, policyholders should look at the
full scope of time-element cover-
ages available. Policyholders should
consider all potential extensions of
coverage and the specific wording
of each extension. For example,
many property insurance policies
provide coverage for “service inter-
ruption.” Most of those policies ad-
dress “service interruption” in the
form of an interruption of services
such as energy or water.

But some service interruption
provisions are not restricted to ener-
gy or water. Instead, they may ap-
ply to other sources of interruption.
For example, some policies may
provide coverage for interruption
arising from damage or loss to any
“direct service provider’s property”
that is situated outside of the in-
sured’s premises. This provision can
be construed to include services
provided by employees and thus
may afford coverage if employees
cannot work because their homes
have been destroyed or damaged by
the hurricane.

When a policyholder is attempt-
ing to measure the amount of its
business interruption loss, it should
not short-change itself. Policyhold-
ers frequently measure their loss by
comparing the income they would
have generated without the hurri-
cane to the income they actually
generated. This may result, though,
in a lower insurance recovery than
the law permits. A policyholder
should consider measuring its loss
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not based on what it would have
made if there had been no hurri-
cane but based on what it would
have made had its facilities and op-
erations not been affected by the
hurricane while others were nega-
tively impacted by the hurricane.
As the U.S. District Court for the
Eastern District of Louisiana ex-
plained in its 1997 decision in
Levitz Furniture Corp. vs. Houston Ca-
sualty Co., the policy “does not ex-
clude profit opportunities due to in-
creased consumer demand created
by” an insured peril. As it further
explained, “Business interruption
loss earnings may include sales (the
insured) would have made in the
aftermath of the flood had it been
open for business during that peri-
od.”

Finally, property policies typical-
ly have time requirements for
things like providing notice, filing a
proof of loss and filing suit. While
many states show some leniency if
an insured fails to comply with a
deadline—typically when the insur-
er has not been prejudiced by any
delay—other states do not. Many
policies provide a short period with-
in which the insured must give no-
tice or file a proof of loss—some as
short as 30 or 60 days—rather than
simply requiring the insured to file
a proof of loss upon the insurer’s re-
quest or as soon as practicable.
Therefore, a policyholder should
carefully review all such provisions
of the policy to avoid any potential
forfeiture of coverage.

Property policies may provide a
wide range of coverage for losses
following Katrina. A policyholder
must carefully navigate the policy
provisions and claim process,
though, to ensure that it is obtain-
ing all of the coverage for which it
has paid and that it is complying
with deadlines and procedural re-
quirements.

Kirk A. Pasich is a founding partner of
the Los Angeles office of the law firm
of Dickstein Shapiro Morin & Oshinsky
L.L.P.

By Dan R. Anderson

A new dimension of risks is emerg-
ing, which I term sustainability
risks. Increasingly, businesses are
being pressured to address environ-
mental and social responsibility
performance in addition to the tra-
ditional financial performance. The
driving force of this trend is the in-
creasing environmental and social

risk costs that adversely impact the
financial bottom line.

If the firm’s sustainability risks
are not properly managed, its repu-
tation, directors and officers, and
financial viability are threatened.
In an effort to assist risk managers
to develop sustainability risk man-
agement strategies, I have just com-
pleted a book entitled “Corporate
Survival: The Critical Importance
of Sustainability Risk Manage-
ment.” Its main points are briefly
discussed below.

Risk managers have been con-
fronted with environmental risks
since the 1970s, and, more recent-
ly, corporate social responsibility
risks portend problems. A series of
developments indicate that the lev-
el of sustainability risks is reaching
new dimensions and will signifi-
cantly expand in the future. For in-
stance, in the liability area, stan-
dards for determining negligence
are rising, the scope of injuries and
damage is expanding, the Sarbanes-
Oxley Act is increasing disclosure

of environmental liabilities and
new theories of liability are devel-
oping.

For example, concern over glob-
al warming has focused on increas-
ing property risks, but the island
states of Tuvalu, Kiribati and Mal-
dives, the Inuits and numerous en-
vironmental groups are exploring
litigation against the United States
and fossil fuel companies for dam-
ages caused by global warming.

The combination of the increas-
ing number of nongovernmental

organizations and their ability to
instantaneously send information
around the world to large numbers
of individuals at virtually no extra
cost through the Internet has great-
ly increased the effectiveness of
boycotts. Large numbers of the For-
tune 500 have incurred boycott
pressures. Among the companies
affected are Nike, Shell Oil Co.,
Starbucks Corp., Citigroup, Exxon-
Mobil Corp., Coca-Cola Co.,
Nestlé, Dow Chemical Co. and
Ford Motor Co. Boycott risks re-
semble business interruption risks
by reducing revenues. Boycotts also

Managing sustainability risks is critical
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produce huge reputation damage.
Developing strategies for respond-
ing to boycott risks is an important
component of sustainability risk
management.

U.S.-based multinational compa-
nies face uncertainty and difficult
decisions due to new sustainability
regulations in the European Union,
Japan and other countries. The Eu-
ropean Union, Japan, Russia and
Canada have all ratified the Kyoto
Protocol, which mandates a reduc-
tion in greenhouse gas emissions.
The European Union has recently
enacted directives that require
manufacturers to take back, recycle

and reuse waste electrical and elec-
tronic equipment; call for the re-
striction of hazardous substances
such as lead, mercury, cadmium,
hexavalent chromium and certain
flame retardants; and mandate the
registration, evaluation and autho-
rization of chemicals.

U.S.-based corporations operat-
ing in the European Union, Japan
and other countries must decide
whether to use two sets of prod-
ucts/chemicals and greenhouse gas
emission strategies or adopt the
higher E.U. standards for all their
operations and products. These
companies must also deal with the
uncertainty that such legislation

may later pass in the United States.
Oil shortages and rising prices

have caught the world’s attention,
but many ecosystems are under
pressure. A study in Science maga-
zine found that in the past 50
years, industrial-scale commercial
fishing has depleted the oceans’
populations of large predatory fish
such as tuna, swordfish, halibut,
grouper, cod and marlin by 90%. If
current deforestation rates contin-
ue, the Amazon rainforest could be
wiped out in 80 years. A United Na-
tions report estimates that half the
world’s population could face seri-
ous water shortages by 2025. Cur-
rent extinction rates of animals and

plants will result in the sixth great
wave of extinction. The last one,
involving the dinosaurs, occurred
65 million years ago. Such unsus-
tainable development presents
risks for industries dependent on
ecosystems and firms that may be
held accountable for damaging
these systems.

Social justice risks derive from
the unfair treatment of workers
and peoples in foreign countries.
Sweatshop conditions supporting
repressive governments and gender
discrimination litigation such as
the class action suit involving 1.6
million Wal-Mart workers repre-
sent a few of the increasing social
sustainability risks.

Sustainability risk management
employs such techniques as waste
reduction, improved recycling and
product design and more-efficient
energy and transportation systems.
Several companies have formed
partnerships with NGOs. Qualify-
ing for ISO 14001, meeting Dow
Jones Sustainability Index require-
ments, issuing corporate sustain-

ability reports and joining with
other businesses in voluntary asso-
ciations such as the Ceres coalition
or the World Business Council for
Sustainable Development can bol-
ster a firm’s sustainability risk man-
agement efforts. Retooling sustain-
ability risk financing strategies of-
fers greater protection, particularly
for directors and officers.

Several leading corporations, in-
cluding General Electric Corp.,
Toyota Motor Corp., FedEx Corp.
and Costco Wholesale Corp., have
expanded their sustainability ef-
forts. By developing sustainability
risk management systems, risk
managers can assist in their firms’
overall management strategy and
can help their firms reduce risk
costs, create competitive advan-
tage, augment reputation and in-
crease the bottom line.

Dan R. Anderson is Leslie P. Schultz
professor of risk management and in-
surance at the University of Wisconsin
School of Business in Madison.
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Homebuilder captive
meets insurance need
while making a profit
Contractors covered for construction defects

By ROBERTO CENICEROS

KAPALUA, Hawaii—By running its
captive like a commercial insurance
company, Shea Homes strives to
generate underwriting profits for the
captive and provide needed insur-
ance coverage to its business part-
ners, one of its top executives said.

The Honolulu-based facility offers
several liability coverages to contrac-
tors and subcontractors of the unit
of Walnut, Calif.-based J.F. Shea Co.
Inc., including completed-opera-
tions coverage that has been a diffi-
cult line in California, said Bruce
Varker, chief financial officer of
Shea Homes.

And by operating with a conserva-
tive pricing and loss reserving policy,
the captive has developed a solid as-
set base and earns “a reasonable un-
derwriting profit,” Mr. Varker said.

Shea established its captive, Part-
ners Insurance Co. Inc., to provide
general liability, workers compensa-

tion and completed-operations cov-
erage for the contractors and sub-
contractors that build properties for
the general contractor, which builds
residential communities.

Construction contractors buy
completed-operations insurance to
protect them against construction-
defect claims, and it was this cover-
age that was the “predominant issue
we were looking to solve” when
Shea formed the captive, he said.

Because of a difficult market for
completed-operations insurance,
California-based contractors in re-
cent years increasingly have sought
to license captives to provide the
coverage, with several forming in
Hawaii for that purpose, said Jason
Palmer, managing director for Willis
Management (Hawaii) Ltd. in Hon-
olulu.

A 10-year statute of repose, or lim-
itations, for bringing construction

See SHEA / page 42
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By ROBERTO CENICEROS

KAPALUA, Hawaii—Although a
National Assn. of Insurance Com-
missioners model rule regarding
corporate governance is not slated
to apply to pure captives, captive
owners would be wise to assume
otherwise, speakers told the Hawaii
Captive Insurance Council.

The NAIC’s Model Audit Rule—
which is expected to contain sec-
tions mirroring the Sarbanes Oxley
Act of 2002—remains in develop-
ment but is currently intended only
for insurance companies, acknowl-
edged Ross R. Murakami, managing
partner at accounting and consult-
ing firm KMH L.L.P. in Honolulu.

Still, it could eventually emerge
as “the gold standard” for manage-
ment practices that even captive
owners would be held to, Mr. Mu-
rakami told the HCIC’s Forum
2005, held Nov. 1-4 in Kapalua,
Hawaii.

Stakeholders are increasingly
holding business entities and their
captives to audit and management
standards that they are not legally
required to meet, noted Michael
Evans, senior vp and chief risk and
compliance officer for Sutter
Health, a Sacramento, Calif.-based
group of hospital and physician or-
ganizations with nearly 43,000 em-
ployees.

Sarbanes-Oxley, for example, is

supposed to apply only to publicly
traded companies, Mr. Evans ex-
plained. Yet many stakeholders
now hold nonprofit organizations
accountable for meeting many of
the standards required by the legis-
lation, he said. Those stakeholders
include auditors seeking assurances
before signing off on their audits, le-
gal counsel engaging in bond sale
transactions and outside board
members expecting similar practices
as those adopted in the for-profit
corporate world.

Insurers that write directors and
officers liability coverage for Sutter
Health’s directors and for the board
of its Hawaii-domiciled captive also
look for compliance with the gover-

nance principles laid out in Sar-
banes-Oxley, Mr. Evans said. Even
consumers feeling aggrieved by cor-

porate governance failures are pres-
suring nonprofit entities to adopt
stronger management standards, he
added.

“We don’t have shareholder
suits…but what we have is the pub-
lic acting as if they are shareholders
and bringing actions, often through
class action suits,” said Mr. Evans,
who is also president and chief ex-
ecutive officer of Honolulu based
Sutter Insurance Services Corp. “So
it’s a type of scrutiny we are going
through.”

Sarbanes-Oxley requires public
companies to adhere to governance

standards designed to improve fi-
nancial and accounting practices.
Among other measures, it calls for
companies to maintain indepen-
dent, competent audit committees
and certified financial statements.

Similarly, an NAIC working
group is developing the Model Au-
dit Rule with an eye to addressing
the issues of auditor independence,
enhanced financial disclosure and
corporate responsibility for internal
controls, Mr. Murakami said. With
the working group advocating for
adoption of the rule, “it appears
that the question is not if the provi-
sions of SOX will be implemented
but which provisions will be adopt-
ed and when,” he added.

Even though the rule is expected
to apply to insurers but not to cap-
tives, preparing to meet its stan-
dards could help captive owners de-
velop best practices for manage-
ment and auditing, Mr. Murakami
said. It might also be wise to prepare
in case captives are ultimately re-
quired to adhere to the rule.

Because the model rule is being
written for insurers, captive owners
would have to customize its pro-
posed provisions, Mr. Murakami
noted. Among other measures, cap-
tive owners could begin by assessing
the effectiveness of their internal
control systems and processes for
preparing financial reports, he said.

defect lawsuits in California has ex-
acerbated market conditions for
contractors seeking the insurance,
explained Mr. Palmer, whose office
provides management services for
Partners Insurance Co.

Mr. Palmer said he expects the
trend of West Coast homebuilders
forming Hawaii captives to insure
against construction defect claims
will continue. Several contractors
have sought Mr. Varker’s advice on
how to go about doing so.

Messrs. Palmer and Varker spoke
at the Hawaii Captive Insurance
Council’s Forum 2005, held Nov. 1-
4 in Kapalua, Hawaii.

To earn a profit from its captive,
Shea has drawn on past experience

and claims data gleaned from oper-
ating a rolling wrap-up program
from 1997 to 2001, Mr. Varker said.

Shea provided coverage for its
construction partners through the
wrap-up program and essentially
purchased first-dollar coverage for
the risk, Mr. Varker said. The wrap-
up offered several advantages. For
example, it reduced the number of
claims and counterclaims filed be-
tween Shea and its contractors
when plaintiffs filed construction-
defect claims against them. 

The coverage purchased during
the 1997-2001 period was “fairly ex-
pensive,” but not as expensive as it
became when the market hardened
around 2001, he said.

Shea then launched Partners In-

surance Co. in 2001, after rates shot
up. Not only were prices on the rise,

but insurers providing completed-
operations coverage failed to credit
years of work that Shea put into im-

proving its construction quality in
order to reduce losses, Mr. Varker
said.

Today, Shea’s captive has about
$300 million in assets and operates
“pretty conservatively” by setting
loss reserves and prices annually af-
ter an actuarial review of losses for
each past year, Mr. Varker said. 

Mr. Varker did not elaborate on
how much of a profit the captive
earns, but he noted that it varies
from year to year. Uncertainty about
the captive’s profits and losses arises
because of long-tail liability stem-
ming from California’s 10-year
statute of repose.

Shea’s “trade partners” that pay
premiums to the captive range from
sole proprietors to large corpora-

tions, Mr. Varker said. Instead of the
trade partners writing checks to the
captive, Shea offsets construction
contract payments with “insurance
trade partner credits.”

While the captive strives to earn
an operating profit, Shea has con-
ducted analyses, including consulta-
tions with attorneys, and is comfort-
able it is not at risk of running afoul
of state insurance regulators con-
cerned that it is selling insurance,
Mr. Varker said.

More recently, Shea has begun us-
ing the captive to help fund builders
warranty policies sold to consumers,
Mr. Varker said. The captive does
not insure the coverage, though, but
instead reimburses Shea for related
payouts, he said.
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Hawaii captive forum
features traditional feast 
The Hawaii Captive Insurance
Council served up generous por-
tions of island tradition alongside
conference sessions during its bi-
ennial forum, held Nov. 1-4 in
Kapalua, Hawaii.

Forum 2005 attracted 300 reg-
istrants to the Ritz-Carlton
Kapalua, where sessions ad-
dressed reinsurance trends, cap-
tive
regulation, taxes and captive
formations, among other topics.

Traditional Hawaiian dancers
entertained conference attendees
during a dinner featuring kalua
pig. The roasted pork is tradition-
ally cooked in an earthen pit
called an imu and is served at lu-
aus.

Arrangements for the next
HCIC forum are still being final-
ized. For more information, con-
tact Krysten Coulter, HCIC pro-
ject coordinator, at 808-247-
0417.

SShheeaa::  Homebuilder captive offers construction defects cover while making a profit
Continued from page 40

Captive owners could face higher governance standards

While  the captive
strives to earn an

operating profit, Shea is
comfortable it is not at
risk of running afoul of

state insurance
regulators.

“We don’t have
shareholder suits...but

what we have is the
public acting as if

they are shareholders
and bringing actions,
often through class

action suits.”
Michael Evans
Sutter Health
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By GLORIA GONZALEZ

NEW YORK—Depression in the
workplace has a big impact on
workers and their employers, but
companies can take steps to help
their employees and lower their
own costs related to the disease.

One large employer, Reston, Va.-
based Sprint Nextel Corp., is trying
to address the problems by raising
awareness of the disease within its
work force and encouraging em-
ployees to participate in its employ-
ee assistance and disease manage-
ment programs. Sprint, which
merged with Reston, Va.-based
Nextel in August, now has 78,000
active employees and 18,000 re-
tirees. 

Sprint was reluctant initially to
attempt to explore its employees’
behavior and potential links to de-

pression and other mental health
conditions, said Collier Case, direc-
tor of health and productivity bene-
fits. Company executives changed
their minds, though, after receiving
feedback from managers about the
problems being caused by
depression in the workplace, he
said. 

“It became very clear to us…that
depression was creating a signifi-
cant impact on the work environ-
ment,” Mr. Case said during the
New York Business Group on
Health’s “Mental Health Benefits:
Maximizing Quality and Out-
comes” conference, held Nov. 4 in
New York.

He said, “The business unit man-
agers were clamoring and knocking
on our doors, saying, ‘What do we
do to improve the situation?’”

Sprint’s claims data showed that

costs related to depression had
reached $7.2 million a year. In addi-
tion, the total number of workdays
missed due to depression was esti-
mated at between 113,757 and
189,595 days a year, he said. “It re-
ally was a business decision,” Mr.
Case said.

The company decided it needed
to raise awareness of depression and
create a safe and supportive envi-
ronment for detection and treat-
ment of the disease, he said. Sprint
wanted to emphasize the various
support resources available through
its employee assistance and disease
management programs, Mr. Case
said.

“What we can do is be supportive
of them and give them the re-
sources to get appropriate care,” he
said. 

The company’s efforts to raise

employee awareness began with a
comprehensive communications ef-
fort, in which the company pub-
lished articles on depression in its
monthly newsletter and communi-
cated with managers on a bimonth-
ly basis. Sprint also held an online
health forum in which a university
expert spoke to employees about
depression and stress resilience and
answered their questions during a
live Webcast. 

“We wanted to de-stigmatize de-
pression by openly talking about it
to our employees,” Mr. Case said. 

Early results of Sprint’s campaign
to address depression in the work-
place have been promising, accord-
ing to Mr. Case. In the first quarter
of 2005, 1,115 people enrolled in its
depression disease management
program. An additional 685 people
enrolled after the company

launched its communications cam-
paign, he said. 

Sprint’s claims data shows a 10%
increase in the number of patient
visits for depression in 2005 com-
pared with 2004. In addition, 58%
of EAP contacts in 2005 have been
related to stress, emotional and psy-
chological issues compared with
50% in 2004. 

“We think that’s directly related
to the initiatives we’ve put forth
and that we’ve told employees, ‘It’s
OK. We really want you to get the
care that you need,’” Mr. Case said. 

The company has estimated that
getting good treatment for the
disease for its employees will
reduce absenteeism by about 25%
and could reduce direct medical
costs by about $750,000 per year,
which Mr. Case called a conserva-
tive estimate.

board “had a duty to inform mem-
bers in advance of potential
changes to the plan in order that
members have the ability to make
informed financial decisions.”

The ruling disturbed Canadian
employers, who usually are respon-
sible for the administration of pen-
sion plans in the private sector, and
pension experts because it created
an obligation to disclose all possible
changes, a level of duty that seemed
“quite onerous,” said Greg Hurst, a
Vancouver-based pensions consul-
tant with Heath Benefits Consult-
ing Inc. 

Employers also were concerned
that disclosing plan changes not yet
finalized would create confusion
among plan members, said Ross
Gascho, a partner with law firm
Fasken Martineau DuMoulin L.L.P.
based in Toronto.

The trial court’s decision also was
problematic because it provided no
clear guidance on the time frame
for disclosure, pension experts say.
“This case was very troubling for
plan sponsors because they never

knew when the obligation to dis-
close arises,” Mr. Pibworth said. 

In overturning the decision,
though, the Court of Appeal ruled
that there is no legal authority to
impose a disclosure obligation of
pension plan changes that are un-
der consideration.

“I think the court has taken a
very common-sense approach to
pension plan administration in that
there is no duty to disclose changes
to the pension plan until the
changes have been finalized,” Mr.
Pibworth said. 

If the trial court’s decision had
been upheld, the risk of new litiga-
tion would have increased for plan
sponsors because there would have
been a possible claim for failure to
disclose within the proper time
frame, said David Stamp, a Toronto-
based partner in the litigation de-
partment of law firm Osler, Hoskin
& Harcourt L.L.P. “It would’ve open
the door for employees or pension
plan members to bring claims
against employers saying, ‘You 
didn’t disclose at the appropriate
time,’ ” said Mr. Stamp, who repre-
sented the board in the dispute.  

The main issues arising from the
trial court’s ruling were the obliga-
tion to disclose possible changes
and the lack of an established time
frame in which to do so, pension
experts say. But another key factor
was the trial judge’s finding that the
board’s recommendation of a Jan.
1, 1999, effective date constituted a
breach of its fiduciary duty to treat
all plan members fairly and equi-
tably. 

The Court of Appeal overturned
this, recognizing that an effective
date would necessarily create a di-
viding line with some members
benefiting from the plan changes
while others did not and upholding
an administrator’s right to make
this decision, as long as it is done
reasonably, lawyers say. 

“That’s an important principle in
the fiduciary world,” said Nancy
Chaplick, a Toronto-based partner
in Osler’s pensions and benefits de-
partment. 

The plan members have until
Dec. 30 to file an application to the
Supreme Court of Canada, asking
for leave to appeal the decision.
Osler does not yet know if they will
file an appeal, Mr. Stamp said.

Most legal experts, though, said it
is unlikely that the Supreme Court
would accept the case, given that it
agrees to hear only a small percent-
age of appeals and usually does not
hear pension cases. “This will prob-
ably stand and become the opera-
tive law on this point,” said Paul
Timmins, a lawyer and senior con-
sultant with Watson Wyatt’s Cana-
dian retirement practice in Toronto. 
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Automatic enrollment boosts participation in 401(k) plans
By GLORIA GONZALEZ

NEW YORK—Automatic enroll-
ment and investment features for
401(k) pension plans are a good
way to overcome the inertia that
keeps employees from being ade-
quately prepared for retirement,
experts say.

“Participant inertia is creating a
problem for participants and com-
panies,” said Jeff Maggioncalda,
president and chief executive offi-
cer for Financial Engines Inc., an
investment advisor for defined
contribution plans based in Palo
Alto, Calif.

“In particular, not enough peo-
ple are enrolling in 401(k) plans,
not enough people are saving an
adequate amount of money—not
enough to take full advantage of
the company match—and not
enough people are making good
investment decisions,” Mr. Mag-
gioncalda said at The Conference
Board’s 2005 Pensions and Retire-
ment Conference, held Nov. 1-2 in
New York.

“They’ve got too much money
piling up in money market funds;
they’ve got too much money pil-
ing up in company stock. And au-
tomatic features are a really effec-
tive way to address these con-
cerns,” he said.

By the end of the year, the De-
partment of Labor is expected to
issue draft guidelines that will pro-
vide a safe harbor for plan spon-
sors that implement automatic fea-
tures, Mr. Maggioncalda said.

“The government is basically de-
ciding that, with the pressure on
pension funds and Social Security
… the 401(k) is really going to be
the backbone of our retirement
system here,” he said.

After closing its defined benefit
pension plans in 2004, BHP Billi-
ton decided to automatically en-
roll its new hires in its 401(k) plan
at 6% of salary to take full advan-
tage of the company match, said
Daniel Helman, team leader, retire-
ment services, in Houston for the
North American unit of BHP Billi-
ton, a diversified resource compa-
ny based in Melbourne, Australia.

During benefits enrollment, new
hires are told exactly how to opt
out of the 401(k) program, but
only one employee has chosen not
to participate, he said.

The company chose as its de-
fault option a managed account
program—in which a professional
investment manager oversees the

employees’ portfolios—because it
addressed several key concerns, he
said. About 93% of employees
have remained in the managed ac-
count program the company auto-
matically places them into, he
said.

BHP did not want to select in-
vestments itself, and it did not
want employees to lose money and
then say the risk had not been ex-
plained to them, he said. In the
managed account program, re-
sponsibility and liability is delegat-
ed to the investment manager, and
the risk is personalized for each
employee, disclosed in writing and

explained by an advisor, he ex-
plained.

Having a managed account pro-
gram helps companies address the
needs of what Mr. Maggioncalda
calls the “do it for me” group of
people. Pension plans have been
designed to be full of choices, but
the vast majority of people do not
want many choices; they want
someone to help them, he said.

“These folks are looking for a so-
lution that is more simple, less
time consuming, than what’s been
available so far,” he said.

One of the big challenges for
plan sponsors is that many plan

participants fail to make invest-
ment decisions because they are
overwhelmed with choices, so a
large percentage of the assets end
up in money market funds or com-
pany stock, he said. “It’s not just
the participants’ problem any
more,” he said. “Sponsors are a lit-
tle more urgently saying, ‘It’s not
optional we help these folks—we
need to do it for them; we need to
do it for the company.’ ”

Because the biggest reason
401(k) accounts lose money is an
overinvestment in company stock,
the potential for litigation be-
comes a key issue for plan spon-

sors, Mr. Maggioncalda said, citing
the numerous lawsuits associated
with company stock in 401(k)
plans.

Managed accounts are designed
to help address these risks, he not-
ed. Financial Engines, for example,
will sell down the percentage of
company stock in an employee’s
portfolio to 20%. Employees can
go online and retain more than
20% of company stock if they
choose to do so, but a Financial
Engine advisor will explain why
that is not a good idea and will
stress the importance of diversify-
ing their assets.

“Sponsors are a little
more urgently saying,
‘It’s not optional we
help these folks—we

need to do it for them;
we need to do it for the

company.’ ” 

Jeff Maggioncalda
Financial Engines Inc.
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Agents/Brokers
Dallas-based insurance wholesaler

Colemont Corp. has named David
Stevoff chief operating officer of
Colemont Brokerage Group, the com-
pany’s U.S. subsidiary. Mr. Stevoff,
who will be based in Chicago, will be
responsible for the operations and
productivity of Colemont’s U.S. of-
fices. He previously was Chicago of-
fice president.

London-based Willis Group Hold-
ings Ltd. has appointed Keith A. Do-
brolinsky national partner of the
broker’s captive, actuarial and pool-
ing solutions practice. Mr. Dobrolin-
sky, who is based in Chicago, suc-
ceeds Guy Ragosta, who is leaving
Willis to become a chief executive of-
ficer outside the insurance industry.
Mr. Dobrolinsky previously was pres-
ident of Arthur J. Gallagher & Co.’s
Midwest region public and nonprofit
division.

In addition, Willis has appointed
Jennifer Rutecky health care prac-
tice principal and senior vp in its At-
lanta office. She joins Willis from
Palmer & Cay Inc.

Chicago-based Aon Corp. has ap-
pointed John J. Kelly executive vp
for its newly formed global large cor-
porate business group. Mr. Kelly joins
Aon from Willis.

Chicago-based Acordia Inc. has

named Joan Goldberg senior vp and
East regional practice leader in
Boston. Previously, she was a senior
vp in the brokerage’s risk finance
group. William Holden has been
named senior vp and West regional
manager in Acordia’s Sherman Oaks,
Calif., office. He joins Acordia from
USI of Southern California Insurance
Services, where he was an executive
vp.

Reinsurance
Stoney Creek, N.C.-based reinsur-

ance broker Axiom Group has named
David C. Smith senior vp of Axiom
Intermediaries L.L.C. Mr. Smith, who
will be based in Axiom’s Wilton,
Conn., office, most recently was an
executive vp at Alea North America.

Heath Lambert Group in London
has named two directors in its rein-
surance division, Roland Vella and
Chris Underwood. Both join Heath
Lambert from Thompson Heath &
Bond.

Insurers
Douglas Kline will retire at year end

as senior vp and chief operating offi-
cer of Pembroke, Bermuda-based Oil
Insurance Ltd. He served 12 years at
OIL after a long career at Sun Co. Inc.
Mr. Kline will be succeeded as COO by

George Hutchings, who has as-
sumed responsibility sEnergy In-
surance Ltd., a unit of the OIL
Group of Cos. Mr. Hutchings previ-
ously was senior vp and COO of
Oil Casualty Insurance Ltd. Suc-
ceeding him in that post at OCIL
will be Jerry Rivers, former exec-
utive vp and director of sales and
marketing at The Park Group, a
Bermuda-based brokerage.

New York-based American In-
ternational Group Inc. has elect-
ed John W. Keogh senior vp, domes-
tic general insurance. Mr. Keogh will
continue as president and CEO of AIG
unit National Union Fire Insurance
Co. of Pittsburgh, Pa., a post he has
held since 2000.

Also within the AIG companies,
Boston-based Lexington Insurance
Co. made several senior-level pro-
motions:

● Fred Fontein has been named
product line officer for professional
liability programs. Mr. Fontein, previ-
ously senior vp, will be responsible
for professional liability and social
services programs.

● John Willett has been appoint-
ed senior vp of AI Risk Specialists
Insurance, with overall manage-
ment responsibility for AI Risk. Mr.
Willett, who also is practice leader
of AIG Real Estate Solutions, previ-
ously was Lexington’s vp and direc-

tor of marketing.
Sydney, Australia-based Associat-

ed Marine Insurers Agents Pty. Ltd.
has named Andrew Black manager-
hull underwriting. Previously he oper-
ated his own consulting company.

GE Insurance Solutions in London
has named Torben Thomsen to lead
its newly established Continental Eu-
rope life and health division. Most re-
cently he headed the insurer’s life
and health division in South, West,
and Northern Europe.

Managed care
USNow, a Dallas-based provider

of limited-benefit managed health
care plans, has named Stephen
Douglas chief operating officer. His
responsibilities will include sales,
customer service, account man-
agement and development. Mr.

Douglas previously was vp of
sales and operations.

Other suppliers
R. Nick Page has been ap-

pointed vp of clinical services
and business development at
PMSI-Timesys, a Tampa, Fla.-
based provider of cost-contain-
ment services for pharmacy and
specialty medical services, in-
cluding workers compensation

and catastrophic care. Mr. Page pre-
viously was director of pharmacy op-
erations for PBM Plus Inc. in Milford,
Ohio.

New York-based Buck Consultants
has appointed several senior consul-
tants:

●●  Lori Hornquist has joined Buck’s
Dallas office as a director in the
health and welfare practice. Previ-
ously, she was a senior consultant
and practice leader at Benefit Part-
ners Inc.

● Laura Bryniarski has joined the
Chicago office as a director in the
personalized and electronic commu-
nication group. She joins Buck from
Watson Wyatt, where she was a se-
nior communication consultant.

● Wayde Friez has joined Buck in its
Atlanta office as a principal in its re-
tirement practice. Previously, he was a
senior manager at Deloitte & Touche.
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ed to a letter from the Center for
Toxicology and Environmental
Health L.L.C., a Little Rock, Ark.-
based consulting company, that
said the homes it has tested show
that with “limited exceptions” the
level of hydrocarbons are not un-
healthy in homes not yet cleaned.

The spill, according to the letter,
“should not be expected to present
any long-term health and safety is-
sues.”

The spokeswoman said the com-
pany is offering to settle claims with
homeowners and “has offered to
clean their homes whether they set-
tle with us or not.”

Mr. Becnel’s firm also is suing the
Army Corps of Engineers and
around 20 contractors, charging the
Corps knew the levees in New Or-
leans would not hold up to a major
hurricane and did nothing to recti-
fy that possibility. He said the con-
tractors also share some blame in
faulty levee construction.

A spokesman for the Army Corps
of Engineers would not comment
on the litigation.

And Mr. Becnel said he has filed
suit against Jefferson Parish Presi-
dent Aaron Broussard, alleging that
Mr. Broussard was responsible for
flooding because he ordered pump-
ing station operators out of the city
before the storm hit.

Mr. Broussard has said the pump
operators were moved out of harm’s
way so that they could return to op-
erate the equipment when Katrina
passed. As it turned out, many of

the pump operators were unable to
get back into the city because debris
and water blocked roads.

Around a dozen oil companies
are being sued by attorneys who
charge the companies are responsi-
ble for property damage in the New
Orleans area because their dredging
activities destroyed coastal marshes
that had protected the region from
winds and tidal surges.

Exploration and drilling activities
created a “superhighway for salt wa-
ter to intrude into the marshes” and
destroy the plant life that “was a
natural barrier for storm surges and
wind,” said plaintiffs attorney Val
P. Exnicios, of the New Orleans law
firm Liska, Exnicios & Nungesser. 

Mr. Exnicios’ firm also is suing
several oil companies on behalf of
the United Commercial Fisher-
man’s Assn. 

That suit charges that more than
9 million gallons of crude oil es-
caped the oil companies’ facilities
and destroyed oyster beds and
seafood breeding grounds, thereby
devastating the commercial fishing
business in that region of the Gulf
of Mexico.

The exact amount of that loss has
yet to be determined, said Mr. Exni-
cios. The Louisiana Department of
Wildlife and Fisheries has estimated
losses to the state’s fisheries could
reach $1.29 billion. While many
oyster beds remain closed, some
have reopened for harvesting.

Insurers, meanwhile, are being
hit with lawsuits from policyhold-
ers.

Mississippi Attorney General Jim
Hood has sued insurers on behalf of
policyholders in the state seeking to
invalidate their policies’ flood-loss
exclusions (BI, Oct. 24).

Richard Scruggs, an attorney with
the Scruggs Law Firm in Oxford,
Miss., filed suit in state court in
Pascagoula, Miss., seeking to com-
pel homeowners insurers to pay for
Katrina-related damages that the in-
surers contend they never intended
to cover. The firm said more than
1,000 families have joined the liti-
gation. Mr. Scruggs became famous
as the attorney who led the multi-
state litigation against tobacco com-
panies.

In Louisiana, 56 insurers have
been sued after they refused to pay
what policyholders say is required
to move downed trees. The proper-
ty owners, some of whom have re-
ceived estimates as high as
$150,000 to remove the trees, claim
the insurers are offering only $500
in some cases to pay for the dam-
age.

C. Douglas Howard, an attorney
with the Covington, La., firm
Howard, Reed & Taylor, which is
representing the plaintiffs, said he
expects thousands of policyholders
to join the suit.

Insurers have taken the position
that the trees are debris as covered
by their policies, Mr. Howard not-
ed, while the suit claims they are
“an asset of the property” that had
aesthetic value to homeowners and,
in some cases, economic value as
timber.

Tips and feedback from readers are welcome. Please send information
to jwojcik@businessinsurance.com.

Between 
the Lines
Compiled by Joanne Wojcik

To place your ad, contact Tina Vasilakis at (312) 649-5340 / fax: (312) 649-7937 / E-mail: tvasilakis@BusinessInsurance.com
Business Insurance, Business Resources, 360 N. Michigan Ave., Chicago, IL  60601-3806.

Business Resources
EDUCATION & TRAINING

A full service environmental
management firm for over 20 years.

Corporate Environmental Advisors, Inc.
Hartwell Business Park

127 Hartwell Street
West Boylston, MA  01583

Contact Joseph A. Landyn, PG, LSP
800-358-7960

jalandyn@cea-inc.com
www.cea-inc.com

ENVIRONMENTAL

PROFESSIONAL LIABILITY RESEARCH

WEISS CUSTOM RESEARCH

L&H  HMO  Medigap  P&C
The exact data you need,

how you need it!
Call Today – 1-800-289-9222

 www.WeissRatings.com

SSSSSome things jusome things jusome things jusome things jusome things just wt wt wt wt workorkorkorkork
bebebebebettttttttttererererer     ininininin     cccccolorolorolorolorolor.....

Like your BUSINESS RESOURCES ad
in Business Insurance. Contact
Tina Vasilakis at 312-649-5340.

Looking For Quality Results?
Call Tina at 312-649-5340 to reserve space in this upcoming issue:

DECEMBER 5: BENEFIT MANAGER OF THE YEAR™
Ad Closing: November 29

Immunity from liability? Try wishfulthinking.com
You’ve heard of the “no-call” list? Well, now there’s a “no-sue” list.

A New York-based company is offering to shield anyone from liabil-
ity by posting a special “hold-harmless” agreement on its Web site,
www.heldharmless.com. Individuals pay just $19.95, while businesses
are charged $49.95, for a year’s worth of protection.

Membership to Held Harmless includes a downloadable ID card
that says the holder is immune from lawsuits.

But don’t give out your credit card number just yet. The contact
number provided on a company document is a non-working number
at American International Group Inc. A spokesman for the New York-
based insurer said the company has no connection to the Web site.

“It is probably everybody’s wish…say a magic word and immunize
themselves from lawsuits, particularly the frivolous ones,” said Bud
London, a partner at London Fischer L.L.P. in New York. “In this mod-
ern era, it’s not surprising to learn of someone using the Internet to
sell a product that only can be characterized as mystical. Protecting
oneself from lawsuits is what insurance does. If that protection can
now be purchased for any and all risks at a total cost of $20, the very
least that I can say is that the insurance company stocks will soon take
a beating.”

Teaching an old doc new tricks
In the wake of studies that show a doctor who has a good bedside
manner is less likely to be sued, medical malpractice insurer ProMutu-
al Group has developed a course in communication skills.

“We’ve analyzed a lot of the claims and found that you clearly see it
comes back to communication,” said Maureen Mondor, vp of risk
management for the Boston-based insurer. 

“The old ones, especially, were never taught the basics. They don’t
even introduce themselves to patients” on the first consultation.
“We’re hoping that it will reduce” losses and claims, she said, adding
the insurer is considering offering premium discounts to the doctors
who take the course.

The course also teaches physicians how to be better listeners, anoth-
er complaint patients often assert. “They also need to learn to pay at-
tention to the tone of voice and body language,” Ms. Mondor said.

The course, developed with Tufts Health Care Institute, costs
$6,000, and the insurer pays 50%. So far, a handful of doctors have
taken the course.

In three daylong sessions over a four-month period, physicians are
videotaped interviewing actors who portray patients. Afterward, in-
structors make suggestions on the doctors’ communications skills. The
coursework also includes questionnaires on communication, health
care outcomes, risks and liabilities. An online component lets doctors
work on handling issues such as patients who do not speak English
and collaborating more efficiently with their staff and peers.

Lloyd’s very much in the picture
Once criticized as an eyesore because of its inside-out design, the
Lloyd’s of London building is becoming a Hollywood icon.

The Lloyd’s Underwriting Room, where brokers and underwriters
meet to negotiate insuring some of the world’s toughest risks, was
transformed this month into the headquarters of a bond trading firm
for “A Good Year,” a new film
by Sir Ridley Scott starring Rus-
sell Crowe. About 50 Lloyd’s
employees serve as extras.

One scene depicts the alarm
felt by the bond company’s
staff after learning Mr. Crowe’s
character has used his influence
to score a huge profit.

Designed by Richard Rogers
and opened in 1986, the build-
ing has been used often in Hol-
lywood productions, including
“Entrapment,” starring Sean
Connery and Catherine Zeta-
Jones; “Spy Game” with Brad
Pitt; and “Proof of Life,” which also starred Mr. Crowe. Even the wom-
en’s loo got its 15 minutes of fame in the first “Bridget Jones Diary.” 

MMoovviiee  ddiirreeccttoorr  SSiirr  RRiiddlleeyy  SSccootttt  wwaass
iinn  tthhee  LLllooyydd''ss  BBuuiillddiinngg  eeaarrlliieerr  tthhiiss
mmoonntthh  sshhoooottiinngg  sscceenneess  ffoorr  hhiiss
ffoorrtthhccoommiinngg  ffiillmm  ““AA  GGoooodd  YYeeaarr..””

KKaattrriinnaa::  Flood of lawsuits hits insurers, others
Continued from page 4
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World
Updates
KWELM creditors
to get last big payout
Creditors of the KWELM group of
companies will receive $770
million in December in the last
major payout by administrators
of the collapsed London market
companies. The payment will
increase the average payout to
creditors to 88.7% of liabilities,
up from an average of 64% of
liabilities in May of this year, the
administrators said in a
statement. The companies—
Kingscroft Insurance Co. Ltd.,
Walbrook Insurance Co. Ltd., El
Paso Insurance Co. Ltd., Lime
Street Insurance Co. Ltd. and
Mutual Reinsurance Co. Ltd.—
wrote mainly U.S. casualty,
professional indemnity and other
liability business and entered a
so-called scheme of arrangement
in 1993.

Former HIH CFO
charged by ASIC
The former chief financial officer
of HIH Insurance Ltd. faces
criminal charges brought in
connection with his authorization
of documents relating to an HIH
financial transaction. The
Australian Securities and
Investments Commission charges
that Dominic Fodera “authorized
the issue of a prospectus by HIH
Holdings (NZ) Ltd. for converting
notes, from which there was a
material omission” in October
1998, ASIC said in a statement.
The omission concerned a
transaction between HIH and
Societe Générale “relating to SG’s
taking up a priority allocation of
the notes in the approximate sum
of $35 million Australian ($21.6
million) in exchange for HIH
Insurance Ltd. depositing about
$35 million Australian with SG.”

Omega sets up
Bermuda division
Omega Underwriting Holdings
P.L.C. will set up a Bermuda-
based insurance and reinsurance
arm. The group will raise capital
of £90 million ($156.7 million) to
support its Lloyd’s of London
syndicate 958, which mainly
writes short-tail property
insurance and reinsurance, and to
support the proposed Bermuda-
based unit. Omega said the
Bermuda company, Omega
Specialty Insurance Co. Ltd., will
underwrite “predominantly
short-tail lines” and begin
operations in the first quarter of
2006.

Briefly noted
The London-based RRII33KK
reinsurance exchange will extend
its system to allow commercial
primary insurance to be traded
via its electronic hub. By the end
of this month, RI3K will allow
users to place coverage for
international property, North
American property and terrorism
classes of business.
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U.K. pension ‘triggers’ get cautious welcome
By BARBARA COCKBURN

LONDON—Seeking to ensure the se-
curity of workers’ retirement bene-
fits, the U.K. pension regulator has
proposed “triggers” under which it
would step in to investigate an em-
ployer’s defined benefit plan fund-
ing.

The London-based Pensions Reg-
ulator is seeking public comment
by Jan. 20, 2006, on proposals
contained in a consultation docu-
ment it published last month.
A formal statement of the regula-
tor’s use of powers is scheduled

for release in early 2006.
Concerned that funding short-

falls put pension plan members’
benefits at risk, the regulator will
base its triggers on technical provi-
sions—or the pension plan trustees’
target funding level—as well as the
trustees’ recovery plan to correct
any deficits. Specifically, the follow-
ing financial information would be
considered when determining
whether the pension regulator
should intervene.

● The value of an employer’s
pension plan assets and liabilities,
a expressed under Financial

Reporting Standard 17.
The accounting standard requires

public U.K. companies to list the as-
sets and liabilities of their defined
benefit pension plans on their bal-
ance sheets.

● An employer’s risk-based assess-
ment by the Pension Protection
Fund.

The PPF, modeled loosely on the
U.S. Pension Benefit Guaranty
Corp., was set up to meet the un-
funded obligations of insolvent em-
ployers with defined benefit pen-
sion plans. It is currently funded by
a flat fee on employers, but begin-

ning in April 2006, the PPF will
charge a risk-based levy that will
take into account an employer’s lev-
el of plan underfunding, its risk of
insolvency and the amount of bene-
fits the fund would have to pay.

Following research the pension
regulator commissioned from the
London-based accountancy firm
PricewaterhouseCoopers, the regu-
lator expects to require employers
to correct a pension fund deficit
within 10 years. PwC found that
65% of U.K. companies could pay

French riot damage expected
to have limited impact on insurers

By SARAH VEYSEY

PARIS—Insured property losses
from two weeks of rioting across
France are not expected to be signif-
icant.

Several businesses and have sus-
tained damage and thousands of
cars have been set afire in the vio-
lence, which began Oct. 27 in the
Paris suburb of Clichy-sous-Bois.
The unrest, which had diminished
late last week, was sparked by the
deaths of two teenagers of North

African descent, who are believed to
have been electrocuted while hid-
ing from police in an electrical sub-
station. 

In the days following the initial
rioting, violence spread to other ar-
eas of France, and the government
declared a state of emergency in
Amiens, Dijon, Le Harvre, Lille,
Paris, Marseille, Nice, Rouen, Stras-
bourg and Toulouse.

But commercial property damage
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Buyers want clear,
certain coverage

By SARAH VEYSEY

Most U.K. risk managers say they
want ambiguity and subjectivity re-
moved from insurance documenta-
tion when the London insurance
market adopts contract certainty,
but not at the expense of cus-

tomized policy wordings, according
to a survey.

In addition, a majority of insur-
ance buyers said they would be pre-
pared to start the renewal process
sooner in order to ensure that con-
tract certainty is achieved.

The Assn. of Insurance & Risk
Managers and London-based ac-

counting firm Ernst & Young L.L.P.
conducted a survey of 111 AIRMIC
members—corporate insurance
buyers—about their attitudes on
contract certainty.

The United Kingdom’s insurance
regulator, the Financial Services Au-
thority, has set a deadline of Jan-

uary 2007 for the Lon-
don insurance market to
achieve contact certain-
ty for insurance buyers
at policy inception.

Almost all—89%—of
respondents to the sur-
vey said they wanted to
see ambiguity and sub-
jectivity removed from
insurance documenta-
tion.

However, more than
half of the respon-
dents—55%—said they
did not think that there
should be a rigid tem-
plate for the wording of
policies or slips. 

Just less than one-
quarter—24%—of respondents
said they would prefer a standard
industry slip or policy wording,
while 14% said they would prefer
to see a standardized broker slip or
policy wording, and 6% said they
would like to see a standardized in-

See AIRMIC / next page

Talanx grows commercial book with Gerling buy
By RICK MILLER

HANNOVER, Germany—Talanx
A.G. of Germany’s plan to acquire
its smaller domestic competitor
Gerling Group is expected to cre-
ate the largest commercial proper-
ty/casualty insurer in the country.

But while analysts say the com-
bined company may be a stronger
player in the German marketplace,
the merger is not necessarily good
news for insurance buyers, accord-
ing to one insurance broker.

In a deal analysts value at about
1.50 billion euros ($1.77 billion),

Hannover-based Talanx, Germany’s
third-largest insurer, announced
last week that it will take over the
operating insurance companies of
Cologne-based Gerling, pending
regulatory approval.

Talanx is known for its majority
stake in Hannover Reinsurance Co.,
as well as for selling private and in-
dustrial insurance through its HDI
brand. 

Gerling is known for serving
pharmaceutical firms and smaller to
midsize companies in the German
marketplace, analysts say. Gerling is
also a prominent life insurer and

has capitalized on contacts it has
made through its property/casualty
business to build its corporate pen-
sions business, experts note.

The transaction combines two
century-old insurers that up until
now have been fairly evenly
matched in the commercial lines
market, ranking behind only domi-
nant Allianz A.G. Holding in Mu-
nich, analysts say.

Talanx reported 14.20 billion eu-
ros ($16.76 billion) in gross premi-
ums in 2004, of which 1.50 billion
euros ($1.77 billion) was from com-
mercial property/casualty lines, ac-

cording to a Talanx spokesman.
Gerling reported premium volume
of 4.2 billion euros ($4.96 billion)
last year, with property/casualty
business accounting for 2.3 billion
euros ($2.71 billion) of that, 65% of
which is from its industrial busi-
ness, a company spokesman said.

While Allianz does not break out
premium details on its commercial
business, it reported gross premi-
ums of 43.8 billion euros ($51.68
billion) in 2004. 

“By combining these two busi-

See GERLING / next page

See RIOTS / page 51

FFiirreeffiigghhtteerrss  iinn  BBoonnddyy,,  FFrraannccee,,  iinnssppeecctt  aa  rriioott--ddaammaaggeedd  ccaarrppeett  ssttoorree..

Early starters
The survey asked risk managers to what extent they
intended to start collecting underwriting and other
data for renewals earlier as a result of the drive for
contract certainty.

48%
27%

8%

3%

14%

No change

Less than one
month earlier

One to two
months earlier

Two to four
months earlier

More than four
months earlier

Source: AIRMIC/Ernst & Young L.L.P.
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surer slip or policy wording.
Just over half of the respondents

to the survey—51%—said they ex-
pected contract certainty initiatives
to have “a little” effect on their abil-
ity to have customized policy word-
ings, while 26% said they believed
contract certainty initiatives would
not reduce their ability to have cus-
tomized wordings at all.

A further 14% of respondents
said they were not sure yet whether
contract certainty projects would
reduce their ability to have cus-
tomized wordings, while 10% be-
lieved that contract certainty initia-
tives would reduce their ability to
have customized wordings “very
much.”

In addition, around 57% of the

respondents said they would be
willing to begin contract negotia-
tions earlier as part of a push for
contract certainty.

Speaking last week at a confer-
ence hosted by the Guernsey In-
surance Company Management
Assn. in London, David Gamble,
executive director of AIRMIC, said
that achieving contract certainty
would require a “behavior change”
from buyers, brokers as well as in-
surers.

He said it was encouraging that
many insurance buyers said they
would begin contract negotiations
earlier, and he urged them to be vo-
cal in the renewal process and let
their brokers and insurers under-
stand their needs early in that pro-
cess.

nesses, they actually become the
market leader in industrial insur-
ance in Germany and, therefore,
will be more able to fight attacks
from Allianz concerning price ini-
tiatives,” said Carsten Zielke, head
of insurance research at WestLB in
Dusseldorf, Germany.

“On a commercial level, (the
merger) will significantly strength-
en the consolidated entity, both on
the property and casualty side and
on the life side,” said Vasilis Katsip-
is, London-based assistant general
manager for A.M Best Co. of Old-
wick, N.J. 

Some, though, question whether
the merger will be good for German
insurance buyers.

“I don’t think it will help (my)

clients,” said Norbert Noehrbass,
chief executive officer of Ecclesia
Group in Detmold, Germany, and a
member of the board of EOS RISQ
N.V., a European insurance broker
network.

“Risk managers will move parts
of the placements to other carriers,
because, No. 1, they will not get the
combined capacity,” he said. “I
have clients that have 20% of a pol-
icy with (Talanx’s) HDI and 20%
with Gerling, so I don’t see that the
same risk will be written as usual,”
Mr. Noehrbass said.

“No. 2, I don’t think that clients
want to have so much capacity
with both of them,” Mr. Noehrbass
said.

Indeed, Best put its A ratings of
HDI and Hannover under review

with negative implications, in part
because of concerns that a merged
Talanx-Gerling will likely lose some
of its industrial risk portfolio.
“Companies actually want to
spread their risks,” noted Mr. Kat-
sipis.

Standard & Poor’s Corp. put its
AA- ratings of Talanx’s insurance
subsidiaries under review with neg-
ative implications. S&P affirmed its
AA- rating of Hannover Re . 

Hiltrud Besgen, an S&P analyst in
Frankfurt, said in a statement that
the move reflects “the likely nega-
tive impact on the currently very
strong capitalization of Talanx
A.G.’s consolidated primary insur-
ance operations, due to the acquisi-
tion of the financially weaker Ger-
ling.” 
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IN THE SUPREME COURT OF BERMUDA
CIVIL JURISDICTION
IN THE MATTER OF 

NRC REINSURANCE COMPANY
LIMITED

and IN THE MATTER OF THE COMPANIES ACT 1981
NOTICE OF SCHEME CREDITORS’ MEETINGS

NOTICE IS HEREBY GIVEN that, by an Order dated 3
November 2005, the Court has directed in accordance with
Section 99 of the Companies Act 1981 that creditors meetings
(the “Scheme Creditors’ Meetings”) of NRC Reinsurance
Company Limited (the “Company”) be held for the purpose of
considering and, if thought fit, approving (with or without
modification) a Scheme of Arrangement proposed to be made
between the Company and the Scheme Creditors.  The
Meeting of IBNR Scheme Creditors and the meeting of
General Scheme Creditors will be held at the offices of
Appleby Spurling Hunter, Canon’s Court, 22 Victoria Street,
Hamilton HM EX Bermuda, on 22 March 2006 at 11:00 am
and 11:30 am respectively.
Copies of the Scheme of Arrangement and copies of the
Explanatory Statement required to be furnished pursuant to
section 100 of the Companies Act 1981 of Bermuda are
available from the office of PricewaterhouseCoopers LLP and
from the office of Appleby Spurling Hunter.  These
documents are available free of charge to any person entitled
to attend the Scheme Creditors’ Meetings during usual
business hours on any day (other than a Saturday, Sunday or
a statutory holiday) prior to the day appointed for the Scheme
Creditors’ Meetings. 
Scheme Creditors may vote in person at the Scheme
Creditors’ Meetings or they may appoint another person,
whether a Scheme Creditor or not, as their proxy to attend
and vote in their place.  A Form of Proxy and/or a blank Claim
Form for use at the Scheme Creditors’ Meetings is available
from PricewaterhouseCoopers LLP.  Forms of Proxy and a
completed and signed Claim Form should be lodged with the
Company at NRC Reinsurance Company Limited, c/o Rene
Lapierre & Associates, 1801 Avenue McGill College Suite
710, Montreal QC Canada, marked for the attention of Rene
Lapierre, by no later than 5pm Bermuda time on Thursday 16
March 2006.  Forms of Proxy may be sent by facsimile
transmission to +1 514-284-1914 by the same time and date
provided the original forms are handed to the Chairman of
the Scheme Meeting at the meeting or posted to NRC
Reinsurance Company Limited, c/o Rene Lapierre &
Associates, 1801 Avenue McGill College Suite 710, Montreal
QC Canada, marked for the attention of Rene Lapierre, so as
to be received by the Company by no later than 3 business
days after the relevant Scheme Meeting.
At the direction of the Court, Rene Lapierre or, failing him,
Timothy C. Faries, shall be chairman of the Scheme Meetings.
The Scheme of Arrangement will be subject to the subsequent
approval of the Court. 
Any inquiries relating to the Scheme and requests for copies
of Scheme documentation should be directed to Stephen
Andrew Ward of PricewaterhouseCoopers LLP, Two
Commerce Square, 2001 Market Street, Philadelphia, PA
19103, tel. 1-267-330-2027, fax 1-813-329-2099 or email
stephen.a.ward@us.pwc.com in the first instance.
RENE LAPIERRE President
NRC Reinsurance Company Limited

LEGAL NOTICE

Notice of Substantive Closure Distribution
KINGSCROFT INSURANCE

COMPANY LIMITED (formerly
Kraft Insurance Company
Limited, Dart and Kraft

Insurance Company Limited and
Dart Insurance Company

Limited)
and

WALBROOK INSURANCE
COMPANY LIMITED

and
EL PASO INSURANCE COMPANY

LIMITED
and

LIME STREET INSURANCE
COMPANY LIMITED 

(formerly Louisville Insurance
Company Limited)

and
MUTUAL REINSURANCE

COMPANY LIMITED
(‘the KWELM companies’)

The Scheme Administrators have set the substantive closure
Payment Percentages as set out below and, subject to the
cap of 100% on aggregate Scheme and Adjusting 
Payments applicable under Clause 3.3.2 of the Scheme of
Arrangement, the increased payments due will be paid to
creditors on the Substantive Closure Distribution Date of
15th December 2005.
Payments of interest under Clause 3.3.3 of the Scheme of
Arrangement are expected to be made to Scheme Creditors
of Walbrook during 2006.  

Existing Substantive
Payment Closure 
Percentages Payment 

Percentages
Kingscroft 65% 81%
Walbrook 65% 100%
El Paso 72% 95%
Lime Street 68% 83%
Mutual 53% 72%
9 November 2005
C J HUGHES and I D B BOND 
Scheme Administrators
KWELM companies

Address for correspondence:
KWELM Management Services Limited

John Stow House, 18 Bevis Marks, 
London EC3A 7JB, United Kingdom

Tel: + 44 (0) 20 7645 4991
Fax: + 44 (0) 20 7645 4777

Email: creditor.helpdesk@kwelm.com

LEGAL NOTICE

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re
RELIANCE NATIONAL 
INSURANCE COMPANY 
(EUROPE) LIMITED,

Debtors in 
Foreign Proceeding.

SUMMONS AND NOTICE OF PETITION AND REQUEST
FOR PERMANENT INJUNCTION PURSUANT TO 
SECTION 304(b) OF THE BANKRUTPCY CODE

PLEASE TAKE NOTICE that this case was commenced by
the filing of a Petition on October 13, 2006 pursuant to
section 304 of title 11 of the United States Code (the
Bankruptcy Code) and pursuant to an order of the United
States Bankruptcy Court for the Southern District of New
York (the Bankruptcy Court), a hearing will be held on February
27, 2006, at 2:00 p.m., or as soon thereafter as counsel
may be heard, before the Honorable Allan L. Gropper in
Courtroom 617 of the Bankruptcy Court which is located at
The Alexander Hamilton Custom House, One Bowling Green,
New York, New York 10004, to consider the petition (the
Petition) of Richard Paul Whatton as the foreign representative
(the Foreign Representative) of RELIANCE NATIONAL
INSURANCE COMPANY (EUROPE) LIMITED (the Company)
requesting entry of an order pursuant to sections 105(a) and
304(b) of the Bankruptcy Code granting permanent injunctive
relief (the Permanent Injunction Order) giving full force
and effect in the United States to the Scheme of Arrangement
(the Scheme) between the Company and its Scheme Creditors
(as defined in the Scheme).

The Scheme has been proposed pursuant to section 425
of the Companies Act 1985 of Great Britain.  If the requisite
statutory majorities of creditors (i.e. a majority in number
representing 75% in value of those in each class present
and voting in person or in proxy) approve the Scheme at a
meeting scheduled for February 2, 2006, a hearing to sanction
the Scheme will be held on February 23, 2006 before the
High Court of Justice of England and Wales.  If that Court
sanctions the Scheme, the Foreign Representative will proceed
with his request for the Permanent Injunction Order.

A summary of the proposed Permanent Injunction Order
is set forth in Appendix A to the Explanatory Statement relating
to the Scheme, which has been mailed to all known Scheme
Creditors.  Copies of the Scheme, Explanatory Statement,
Petition, Summons, form of the Permanent Injunction Order
and the Memorandum of Points and Authorities in Support
of the Petition are available by written request to the Foreign
Representative’s US counsel:

Allen & Overy LLP
1221 Avenue of the Americas
New York, New York  10020
(212) 610-6399 (Facsimile)
theresa.dagostino@allenovery.com (email)
Attention:  Theresa D’Agostino
YOU ARE HEREBY SUMMONED and required to submit

to the Clerk of the Bankruptcy Court a motion, answer,
objection or other response to the Petition electronically in
accordance with General Order M-182 by registered users
of the Bankruptcy Court’s electronic filing system, and by all
other parties in interest, on a 3.5 inch disc, preferably in
Portable Document Format (PDF), WordPerfect or any other
Windows-based word processing format, with hard copy to
the Chambers of the Honorable Allan L. Gropper, and served
upon Allen & Overy LLP, 1221 Avenue of the Americas, New
York, New York, 10020 (Attn: Ken Coleman and Stephen
Doody), counsel to the Foreign Representative, so as to be
received on or before December 30, 2005 at 5:00 p.m., New
York time.  If you fail to respond, the Permanent Injunction
Order may be entered.
Dated: New York, New York

November 1, 2005
ALLEN & OVERY LLP
Attorneys for the Foreign Representative
By:  /s/ Ken Coleman

Ken Coleman (KC 9750)
Stephen Doody (SD 6738)
Kelle Gagné (KG 9025)
1221 Avenue of the Americas
New York, New York 10020
(212) 610-6300

In a Case Under
Section 304 of the 
Bankruptcy Code

Case No. 05-46232-ALG

X

X

LEGAL NOTICE

To place your ad, contact Tina Vasilakis at (312) 649-5340  /  fax: (312) 649-7937  /  E-mail: tvasilakis@BusinessInsurance.com
Business Insurance, Classified Department, 360 N. Michigan Ave., Chicago, IL  60601-3806. Call for details on blind box and internet advertising

HELP WANTED HELP WANTED

(888) RMA-Search

INFO@RMAINC.COM

WWW.RMAINC.COMRICHARD MEYERS & ASSOCIATES, INC

RMA
Building on Our Trusted Reputation in Executive Recruitment

TALENT ACQUISITION
• Executive Search
• On-Boarding
• Contract Labor
• Salary & Comp Surveys

TALENT MANAGEMENT
• Executive Coaching
• Leadership Development
• Culture Assessment
• CompetencyModels

Risk • Brokerage • Sales • Safety • Claims • Underwriting
Loss Control • RMIS/HRIS • Finance • Human Resources

For 2006 BI Rates or Editorial Calendar
Call Tina at 312-649-5340

INSURANCE ACCOUNT REPRESENTATIVE
Location: Bloomington, IL.
Job Code: 10604

RESPONSIBILITIES:
Evaluates the insurance exposures of co-
operative businesses and assists with in-
surance coverages, recommendations for
changes in coverage, policy, and renewals;
property valuations, claims analysis, and
servicing of policies.
Monitors and manages major claims and
works with loss control and safety pro-
grams for the GROWMARK System.

REQUIREMENTS:
A college degree in accounting, business,
or finance and at least 3 years of advanced
property/casualty insurance experience.
Ability to obtain Property/Casualty
Agent’s Licenses in multiple states.
CPCU, ARM or other professional insur-
ance designation preferred.
Insurance agency or insurance company
experience preferred.
Please send your cover letter and resume
to:

GROWMARK, Inc. – Corp. Employment
Bloomington, IL 61702-2500

FAX: (309) 557-7129
E-MAIL: employ@growmark.com

www.growmark.com
AN EQUAL OPPORTUNITY EMPLOYER

HELP WANTED EDUCATION

degree in Risk Management and
Insurance (concentrations in
Financial Services or Property &
Liability).  This affordable and
flexible program can be completed
via Internet access from any
location.  For more information
on the May 2006 sequence, visit

www.cob.fsu.edu/grad

offers an online master’s

Florida State
University

Hit your target audience in BI’s

BULLSEYE!

Call 312-649-5340 for details.

GGeerrlliinngg::  Talanx plans to grow commercial book
Continued from previous page

AAIIRRMMIICC::  Buyers want clarity
Continued from previous page

BI 11-14-05 A 49,50  11/11/05  5:22 PM  Page 2



has been limited—as most of the ri-
oting has taken place in poor, resi-
dential areas—and the commercial
losses likely will be covered by
property policies, observers say. 

No estimates of total insured loss-
es from the rioting were available
late last week.

The Paris-based Fédération
Française des Sociétés d’Assurances
said in a statement that businesses
damaged as result of the riots likely
will be insured under policy provi-
sions covering losses from riots and
civil commotion.

The French insurers’ association
said, however, that losses from loot-
ing committed during rioting are
rarely insured.

Although many insurers began to
exclude terrorism cover from prop-
erty policies after the Sept. 11, 2001,
terrorist attacks in the United
States, most property insurance
policies still include losses from ri-
ots, strikes and civil commotion,
noted Charles Keville, director of
the crisis management team at Aon
Ltd. in London.

Most vehicle owners will be cov-
ered for losses caused by fire under
standard auto policies, according to
the FFSA.

off their FRS17 deficits within that
time frame.

Challenge for employers

Several industry sources say,
though, that the 10-year period
would be difficult for many em-
ployers to meet.

John Cridland, deputy director
general of the London-based Con-
federation of British Industry, said
the regulator had “rightly taken a
pragmatic approach,” but “liabili-
ties have risen in a way that no
company could have predicted
even five years ago. For affected
companies, time scales are still criti-
cal. To manage their cash flow,
companies must be able to pay off
deficits over 15 years, which the
government originally envisaged,
rather than in just 10, he said.

“We want to work with the regu-
lator over the coming months to
make sure that the new funding
regime is affordable and provides
security to scheme members with-
out introducing crippling costs to
businesses,” Mr. Cridland said.

Tim Keogh, worldwide partner at
Mercer Human Resource Consult-
ing, noted that “any trigger in-
volves a degree of approximation
and, whilst cutting the workload of
the regulator, it runs the risk
that some employers and

trustees are unnecessarily caught.”
“Individual employers would

doubtless wish to see a less-stringent
trigger. However, the regulator has
to balance its interests with its re-
sponsibilities to plan members and
the wider body of employers who
must fund the PPF,” Mr. Keogh said.

Brian Morgan, business devel-
opment director at London-
based broker Heath Lambert
Group, said the proposed trig-
gers are “a seemingly sensible
approach,” but he questioned at
what level they would be set.

“There is debate in the actuarial
industry on the value of FRS17 as a
measure of solvency, and nearly ev-
ery scheme is going to be under
pressure from the regulator on this
basis, as industry research indicates
that most have time frames to reach
this level of funding between 12
and 15 years, not 10,” he said.

“We are not setting a minimum
funding requirement. It is plan-spe-
cific; therefore, it is up to the trustees,
working with the employer, to sched-
ule the level of contribution. Where a
pension plan is in deficit, there needs
to be a recovery plan in place to re-
duce that,” said a spokeswoman for
the Pensions Regulator.

The aim of the regulator is to be a
“referee,” not to interfere with the
responsibilities of the trustees and
employers to ensure plans are fully
funded, the spokeswoman said.

For example, if the regulator be-
lieves an employer with a shortfall
could pay off its deficit sooner than
the time frame under its recovery
plan, the regulator would discuss
the funding with plan trustees.

If pension plan trustees and the
employer cannot agree on a fund-
ing solution, then trustees would
have to report to the regulator,
which also would recommend pro-
fessional mediation of the dispute.
As a last resort, the pension regula-
tor would freeze pension plans it
deems are not well run or lack ap-
propriate funding or recovery plans.

“It is a rare occurrence for trustees
not to take their responsibilities se-
riously, because the smaller the
deficit the smaller the PPF levy will
be,” which is the incentive, the
spokeswoman said.

Keith Faulkner, managing direc-
tor of Pension Adviser Review, a
London-based research analyst, said
the triggering approach “paints the
landscape so that trustees are aware
of the parameters,” but he argued
that it may lead to “friction be-
tween trustees and companies be-
cause the benchmark lines are
drawn in the sand,” because
trustees will have to put pressure on
employers to fund the shortfall.

According to a survey of 80 clients
by global human resources firm He-
witt Associates, 81% of companies
and their trustees believe that the

target funding levels will represent
“a significant problem” because the
minimum target funding level is
around 100% of the liabilities on an
FRS17 accounting basis, which
would require the companies to
change their approach to funding.

Trend away from pensions 

Membership in defined benefits
plans has declined from 8 million
in 1967 to 4 million today, and an
estimated 54% of plans have closed
to new members between 2001 and
2004, according to the consultation
document.

A spokesman for the London-
based National Assn. for Pension
Funds said, “Undoubtedly some
may decide that this is the last
straw, although the trend away
from defined benefit pensions be-
gan over a decade ago.”

Mr. Faulkner predicted that “we
will see more defined benefit plans
closing to new employees, and that
could well reach 100% in five years
from now,” so the pension regula-
tor’s proposals would not change
that trend.

Mr. Morgan said the trigger sys-
tem could prompt employers to
close down defined benefit plans.
“They’re becoming a luxury item,”
he said.

The document is available at
www.thepensionsregulator.gov.uk.
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